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Hambleton  versus  Veere.  Case  so. 

Trin.  21.  Car.  IL  Regis.    Rot.  1750. 

CTION  on  the  case :  The  plaintiff  declares  that  whereas  s.  c.  2  Keb. 
one  Henry  Veere,  on  the  29th^of  Septmber  in  the  16th  Is^t^^; 
year  of  the  reign  of  the  king,  at,  &c.  was  retained  in  the  ser-  soo. 
Tioe  of  the  plaintiff,  as  his  apprentice,  for  the  term  of  nine  a^ci^' 
years  then  next  following,  to  serve  in  the  art  of  a  bricklayer,  s  Mod.  sse, 
and  the  said  Henry  Veere  on  that  occasion  had  been  diligently '  ^he  pUdntiff 
occupied  and  employed  in  the  said  service  for  the  space  of  declared  for 
five  years,  the  said  defendant  well  knowing  the  premises,  but  a^J^^tlM  to 
Gontriviner  craftily  and  subtilely  to  deceive  and  defraud  the  ^p^  ^^  ^m 

,     ,  wrvioet  uid  for 

plaintiff  of  the  service  of  his  said  servant,  and  of  all  profit  the  loss  of  his 
and  advantage  which  he  might  have  by  means  of  his  said  J^^i,^*^^- 
service,  on  the  last  day  of  October  in  the  2l8t  year  of  the  the  term  ifhu 
rdgn  of  the  now  king  at,  &c  procured  and  seduced  the  said  STS^hw?^ 
Henry  Veere  then  the  servant  of  the  said  Clement  (the  plain-  assessed  da- 
tiff)  to  depart  from  the  said  service  of  the  said  plaintiisr,  by  IJSiy ju^ent 
means  of  which  said  procuring  and  seduction,  afterwards,  to  ^»  arrested, 
wity  on  the  1st  day  of  Naoeniber  in  the  year  aforesaid  at,  &c  peare^Tthat  Oie 
the  said  Henry,  without  the  leave  and  against  the  will  of  the  '*"?J?'  "^* 
said  Clement,  departed  from  the  said  service  of  the  said 
Clement  (the  plaintiff),  whereby  he  the  said  (plaintiff)  wholly 
lost  and  was  deprived  of  all  the  profit,  gains  and  advantage, 
which  he  might  have  received  by  means  of  the  service  of  the 
said  servant  ybr  aU  the  residue  of  the  said  term  to  come,  to  the 
damage  of  the  plaintiff  of  100/. ;  wherefore  he  brought  this 
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Hambleton  action ;  and  on  the  general  issue  of  not  guilty  pleaded,  a  ver- 
V.  Veere.      (Jict  was  found  for  the  plaintiff  at  the  assizes  in  Essex,  and 

'  damages  assessed  with  costs  of  suit. 

And  now  it  was  moved  in  arrest  of  judgment  by  the  de- 
fendanty  that  the  plaintiff  has  declared,  and  has  a  verdict,  for 
greater  damages  than  by  his  own  shewing  he  ought  to  re- 
cover ;  for  it  appears  that  Henry  Veere  became  the  plaintiff's 
appreatioe  oft  the  29th  September  in  the  16th  year  of  the 
reign  of  the  king,  and  that  the  apprentice  was  to  serve  the 
plaintiff  for  the  term  of  nine  years,  which  are  not  yet  expired; 
and  the  plabatiff  declares  that  the  defendant  has  procured  the 
apprentice  to  depart  out  of  the  plaintiff's  service,  and  that 
he  so  departed  on  the  1st  day  of  November  in  the  21st  year, 
whereby  the  plaintiff  lost  the  profit  of  his  service  for  all  the 
residue  of  the  said  term  ;  so  that  here  the  plaintiff  not  only 
declares  for  damages  for  causing  the  apprentice  to  depart  out 
of  the  plaintiff's  service,  but  also  for  damages  by  the  loss  of 
the  profit  of  the  service  for  all  the  rest  of  the  term;  and 
therefore  the  damages  are  assessed  as  well  for  the  one  as  for 
the  other :    And  intire  damages  being  assessed,  the  plmntiff 
ought  not  to  have  judgment ;  (ot  it  appears  that  the  residiie 
of  the  term  of  apprenticeship  is  not  yet  determined ;  and  for 
that  part  of  the  term  which  is  to  come  the  plaintiff  ought  not 
to  recover  any  damages,  because  the  apprentice  may  return 
to  his  master,  and  so  the  plaintiff  may  have  the  service  of  his 
apprentice  for  the  residue  of  the  term  yet  to  come»  therefore 
he  ought  not  to  have  damages  for  the  loss  of  it.    And  if  the 
apprentice  will  not  voluntarily  return,  yet  the  plaintiff  may 
compel  him  by  law  to  serve  him  for  the  residue  of  the  term ; 
for  the  bringing  of  this  action  does  sot  discharge  the  ap^ 
pf entice  from  his  i^prentieeship ;   theirefore  if  the  plaintiff 
Bhoukl  recover  the  damages  in  this  action,  he  win  be  twice 
satisfied  for  the  same  thing,  for  he  will  have  both  the  aer^ 
vice,  and  damages  for  the  loss  of  it  also,  which  will  be 
absurd.     So  the  apprentice  may  die  within  the  term,  and 
therefore  for  the  residue  af^^er  his  death  the  plaintiff  ought 
not  to  recover  aoy  damages,  because  the  death  of  the  a^ 
prentice  happens  by  the  act  of  God.    And  for  these  reasons 
the  plaintiff  oli^t  not  to  recover  damages  for  the  loss  cxf  ibe 
service  6f  his  apprentice  for  the  time  ta  oome,  but  shouU 
harve  ovij  declared  in  this  action  for  the  loss  ot  service  fitnoi 
the  time  of  the  departnre  until  the  exhibkh^  of  the  plaintiff^ 
bill,  and  nd  longer ;  but  here  the  plahrtiff  having  dedared 
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for  the  lofls  of  the  service  of  hia  apprentice  for  all  the  residue  Hambletoit 
of  the  tenn,  as  well  for  the  time  to  come  as  for  the  time  past,     ^-  Veere. 
and  intirc  damages  being  assessed^  it  was  prayed  that  judg-  ' 

ment  shookl  be  arrested. 

And  afterwards  it  was  moved  for  the  plaintiff,  that  the 
danuiges  assessed  by  the  jury  were  assessed  only  for  the 
wrong  by  llie  defendant  in  procnring  the  apprentice  to  de- 
part out  of  the  service,  and  not  for  the  loss  of  service:  But  if 
they  should  be  intended  for  the  loss  of  service  also,  yet,  it 
was  said,  that  it  cannot  be  intended  that  the  damages  are  [  171  ] 
^en  for  the  loss  of  service  in  future,  but  only  for  the  loss  of 
Bervice  before  the  exhibiting  of  the  bill,  for  of  this  the  jury 
bad  sufficient  cognisance,  but  of  the  loss  of  service  in  ftiture 
the  jury  could  not  by  any  possibility  take  any  cognisance ; 
wherefore  it  ought  necessarily  to  be  intended  that  the  da- 
mages are  assessed  for  the  loss  of  service  for  the  time  past : 
Thefefwe  the  plaintiff  ought  to  recover  damages  assessed: 
Wherefore  judgment  was  prayed  for  the  plaintiff. 

But  iota  curia  e  eontra ;  for  as  this  declaration  is  framed, 
the  plaintiff  intended  to  recover  damages  for  all  the  term,  as 
wdl  for  the  time  to  come,  as  for  the  time  past,  and  the  jury 
have  assessed  them  acconCngly;  for  which  damages  so  as- 
sessed the  plaintiff  ought  not  ■  to  have  judgment  for  the  rea- 
8008  above  off^ed  by  the  defendant.  And  although  it  was 
aa  error  in  the  jury,  yet  the  plaintiff  was  the  occasion  of  it ; 
for  the  jury  finding  the  issue  for  the  plaintiff,  ought  to  assess 
the  damages  as  the  plaintiff  has  alleged  them  in  his  dedar- 
afion;  and  h^re  it  plainly  appears  that  the  plaintiff  has 
alleged  his  damages  to  be  as  well  for  the  loss  of  service  for 
all  the  residue  of  the  term,  as  for  the  procuring  of  the  de- 
parture, and  for  both  those  things  the  jury  have  assessed  the 
damages  according  to  the  plaintiff's  declaration.  And  as  to 
what  has  been  said,  that  it  shall  not  be  intended  that  the 
jury  have  giyen  damages  for  the  time  to  come,  but  only  for 
the  time  pMt,  the  court  said  that  it  is  now  to  be  intended 
that  the  damages  are  assessed  according  to  the  declaration ; 
hut  if  it  shotdd  be  intended  otherwise,  yet  it  does  not  appear 
but  that  the  jury  have  assessed  damages  for  the  loss  of  ser- 
vice up  to  the  time  of  giving  the  verdict,  and  therefore  have 
likewise  given  greater  damages  than  the  plaintiff  ought  to 
recover ;  for  he  ought  to  have  veoovered  damages  for  the  loss 
tf  servioe  until  the  exhibiting  of  the  bill  only  and  no  more ; 
hot  it  is  not  ascertained  by  the  vevlict  for  vrhat  time  the  da- 
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Hamsleton  mages  are  assessed  unless  for  all  the  residue  of  the  term,  for 
»,  Veere.     they  are  assessed  generally ;  and  if  they  should  not  be  in- 

^  *  ^  tended  for  all  the  residue  of  the  term,  for  Yrh&t  time  shall 
they  be  intended?  For  a  month,  or  two  months,  or  until  the 
exhibiting  of  the  bill,  or  until  the  giving  of  the  verdict?  Cer- 
tainly no  one  can  say;  and  therefore  the  assessing  of  the 
damages  is  either  bad,  if  they  are  assessed  for  all  the  residue 
of  the  term,  or  uncertain,  if  they  are  assessed  for  any  other 
time.  Wherefore  judgment  was  arrested  by  the  court  (!•) 
Kelynge  chief  justice  being  absent  through  indisposition. 


(1)  Bat  in  covenant  against  an  ap- 
prentice for  going  away  out  of  his  ser- 
vice before  his  time,  whereby  the  plain- 
tiff lost  his  service  far  the  said^term^ 
which  was  not  then  expired,  the  plain  > 
iW  demurred  :  and  by  Twysden  yi&iice^ 
though  it  has  been  adjudged  to  be 
naught  after  verdict,  yet  being  on  de- 
murrer it  may  be  helped ;  for  the  plain- 
tiff may  take  damages  for  the  departure 
from  the  service  only,  and  not  for  the 
loss  of  service  during  the  term,  and 
then  it  will  be  well  enough.  1  Mod.  27 1- 
Horn  V.  Chandler.  So  where  the  plain- 
tiff intitled  himself  to  a  mill  by  a  lease, 
11  Jac,  1.,  and  assigned  a  breach  for 
not  grinding  from  2  Jcu:.  1.  to  the  12 
Jac,  1.,  and  the  jury  found  a  verdict 
for  the  plaintiff,  and  gave  general  da- 
mages; the  court  arrested  the  judg- 
ment, because  the  plaintiffs  lease  was 
made  only  in  the  11  Jac.  1.,  and  the 
jury  have  given  damages  for  not  grind- 
ing from  the  2  Jac.  1.  before  his  title 
accrued.  Moore,  887.  Harbin  v.  Grene, 
Hob.  189.  S.C.  So  where  in  an  action 
on  the  case,  the  declaration  stated  that 
the  plaintiff  on  the  2d  of  July  was  pos- 
sessed of  a  meadow,  and  the  defendant 
on  the  S<f  of  August  built  a  mill,  and 
caused  the  meadow  to  be  overflown, 
whereby  the  plaintiff  lost  all  the  use  and 
profit  thereof  from  the  said  2d  day  of 
July  until  the  exhibiting  of  the  bill; 
there  was  a  verdict  for  the  plaintiff  and 
intire  damages ;  but  judgment  was  ar- 
rested, for  though  an  erection  on  the 


Sd  day  of  August  might  make  the  plain- 
tiff lose  a  particular  gain  or  profit  from 
the  2d  day  of  «/ti/y,  as  if  he  had  laid 
in  the  meadow  for  hay ;  yet  by  an  erec- 
tion on  the  Sd  day  of  August  he  could 
never  lose  the  whole  use  and  profit  from 
the  2d  day  of  July ;  therefore  he  had 
recovered  more  damages  than  he  ought, 
and  the  case  was  not  to  be  distin- 
guished from  Moore,  887*  Hob.  189. 
2  Salk.  663.  PHnce  v.  MoU.  S.  C. 
Cart  386.  Comb.  442.  ]  Ld.  Raym. 
248.  12  Mod.  131.  Also  where  an 
action  was  brought  for  taking  away  the 
plaintiff's  wife,  and  keeping  her  from 
him  until  such  a  day,  which  was  some 
time  after  the  exhibiting  of  the  billy  after 
verdict  for  the  plaintiff,  judgment  was 
arrested,  because  the  jury  must  be  in- 
tended to  have  given  damages  ybr  the 
whole  time  mentioned  in  the  declar- 
ation. 1  Vent.  103.  Ward  v.  Hich. 
So  in  trespass  and  false  imprisonment, 
the  plaintiff  declared  that'  the  defend- 
ant imprisoned  htm  the  1st  of  October j 
9  W.  3.  and  detained  him  in  prison  for 
four  months ;  and  after  verdict  for  the 
plaintiff,  and  intire  damages,  judgment 
was  arrested,  because  the  declaration 
being  of  Michaelmas  term,  9  W.  3.  and 
the  damages  being  intire,  and  given  for 
the  imprisonment  of  four  months  from 
the  1st  of  October,  it  appeared  that  the 
damages  were  given' for  imprisonment 
after  the  action  was  commenced.  1  Ld. 
Raym.  329.  Bra^field  v.  Lee.  See  abo 
Cro.Jac.6l8.  Hanburyy. Ireland.  S.P. 
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And  a  jadgment  in  the  Common  Pleas 
was  revened  in  the  King's  Bench,  be- 
cause the  jury  on  the  writ  of  inquiry- 
bad  given  damages  for  necessaries  pro- 
vided after  the  action  conmiencedy  and 
to  a  time  after  the  writ  of  inquiry  was 
ezecoted.  2  Ld.  Raym.  1882.  Baker 
y.Baehe. 

It  is  also  a  8ett]ed  rule,  that  where 
there  are  several  countB,  and  a  verdict 
is  entered  generaUy  on  all  the  counts^ 
sod  Intire  damages  are  given,  and  one 
coant  is  bad,  it  is  fatal,  and  judgment 
shall  be  arrested ;  Doug.  7S0.  Grant  y. 


Astk.  Sd  edit  (a) ;  and  it  shall  be  ar- 
rested in  Mo^  and  no  venire  de  novo 
awarded.  1  T.  R.  151.  Trevor  v. 
WalL  3  T.  R.  435.  Hancock  v.  Hay- 
woody  per  BuUer  J.  6  T.  R.  691.  Holi 
V.  Schol^fidd.  (6)  However,  where  a 
general  verdict  has  been  taken,  and  ert- 
dence  been  given  only  on  ike  good  counUj 
the  court  has  permitted  the  verdict  to 
be  amended  by  the  judge's  notes. 
Doug.  S76.  Eddowes  v.  Hopkins^  Sd 
edit,  (c)  So  where  it  appears  by  the 
judge's  notes  that  the  jury  calculated 
the  damages  on  evidence  applicable  to 


(a)  [The  law  is  the  same,  if  several 
breaches  be  assigned,  and  one  of  them 
be  ill  and  the  damages  general.  6  M. 
&  S.  9.  Sicklemare  v.  msOeton.  But 
if  the  same  count  contains  two  demands 
or  complaints^  for  one  of  which  the 
action  ties  and  not  for  the  other,  all 
the  damages  shall  be  referred  to  the 
good  cause  of  action ;  although  it  would 
be  otherwise  if  they  were  in  separate 
counts.  S  B.  &  C.  70.  Doe  r,  Dyebail. 
2  M.  &  R.  184.  S.  C.  nomine  DyebaU  v. 
Doe.  But  see  5  M.  &  W.  181.  Skeen 
v.iUfiJbe,perParAeB.] 

(b)  [But  the  practice  has  been  al- 
tered; for  the  courts  have  overruled 
Edkr,  SekoUfield^  and  will  now,  in  such 
caiesy  award  ae«mre  de  novo,  instead  of 
vesting  the  judgment  2M.&W.  427. 
Leadky.  IThnuu.  2  M.&Gr.208.2Sl. 
Gtmld  V.  Oliver.  2  Scott,  N.  R.  6S6. 
S.C.  9  M.  &  W.  720.  Lewin  v.  Bd- 
wardi.  11  A.  &  £.  187.  Empeon  v. 
GW^  3  P.  &  D.  160.  S.  C.  Where, 
however,  there  is  a  misjoinder  ofcounts^ 
and  the  jury  find  general  damages,  a 
venire  de  novo  cannot  be  awarded,  but 
judgment  must  be  arrested.  4  M.  &  W. 
16S.  Comer  y.  Skew.  This  distinction 
turns  on  the  principle  that  a  vemre  de 
wvo  proceeds  (where  the  jury  process 
is  correct)  on  the  supposed  misbehaviour 
of  the  jury.     In  the  case  of  several 


counts,  one  bad  and  the  rest  good,  the 
jury  ought  either  to  confine  the  da- 
mages to  the  good  counts  or  to  assess 
several  damages,  and  such  a  verdict 
would  at  once  authorize  and  require  a 
judgment  ex  officio  for  the  plaintifi^: 
(see  2  M.  &  W.  56.  Hayier  y.  Moat .) 
But  where  the  counts  are  both  good,  but 
miijoined,  it  is  the  duty  of  the  jury  to 
assess  the  damages  on  all  the  counts ;  and 
even  if  the  damages  are  assessed  sepa* 
rately,  the  court  cannot  give  judgment 
at  all  for  the  plaintiff  ex  officio  ;  for  a 
further  act  of  the  plaintiff,  in  releasing 
the  damages  on  one  or  the  other  count, 
will  be  necessary.} 

(c)  Provided  the  application  be  made 
within  reasonable  time.  1  B.  &  A.  161. 
Harrison  v.  King.  [See  4  Bing.  N.  C. 
162.  Emesty.Brown.  5 Scott, 401.  S.C. 
The  application  to  amend  ought  to  be 
made  to  the  judge  who  tried  the  cause, 
and  not  to  the  court;  for  the  court 
cannot  amend  by  the  judge's  notes.  2 
A.  &  £. 329.  Boey.  Street  1  N. &M. 
42.  S.  C.  1  M.  &  Gr.  958.  Newton  v. 
Harland.  2  Scott,  N. R.  503.  S.C. 
1  Chitt  Rep.  283.  ScouguU  v.  Camp- 
hell.  Ibid.  284.  note.  Grakam  v.  Bow- 
ham.  But  see  6  Bing.  100.  Henley  v. 
Mayor  cf  Lyme  Begis.  3  Moo.  &  P. 
310.  S.  C.  2  M.  &  Gr.  912.  WalUs 
y.Goddard.  3  Scott,  N.  R.  295.  S.  C] 
B  3 
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the  good  counts  onlf ,  the  court  will 
amend  the  verdict  bj  entering  it  on 
those  counts,  though  evidence  was  given 
applicable  to  the  bad  counts  also.  1  Bos. 
&  Pull.  829.  Williams  v.  Breedtfn.  (d) 
See  1  H.  Black.  78.  Spencer  y,  Goter. 

On  the  other  hand,  where  the  plaintiff 
declared  for  the  battery  of  his  servant 
on  the  19th  January^  &c.  by  reason 
whereof  he  lost  his  service,  &o.  for  a 
long  time,  videlicet^  for  the  space  of  six 
months  then  next  following,  after  ver* 
diet  for  the  plaintiff  and  intire  damages 
assessed,  it  was  objected  that  the  origi- 
nal bore  teste  before  the  end  of  the  six 
months;  but  the  court  gave  judgment 
for  the  plaintiff^  because  the  videlicet 
was  more  than  was  necessary.    Hob. 
284-  Hunt  v.  Lawring.    See  also  AIL 
22,  23.  Sims  v.  Gregory^  S.  P.    So  in 
an  action  on  the  case  for  diverting  ft 
water-course,  1  Jan.  1  Geo^  and  con-* 
tinning  it  to  March  1715,  whereby  the 
plaintiff  lost  the  benefit  of  the  water- 
course ^^/»  thence  till  April  then  next 
following  ;  after  verdict  for  the  plaintiff 
it  was  moved  in  arrest  of  judgment,  that 
intire  damiiges  were  given,  when  part 
of  the  time  was  to  come  at  the  trial ;  for 
the   plaintiff  alleged  coQtinuanoe   till 
March  1715  which  was  not  passed,  and 
the  damages  were  given  for  the  time  (t// 
April  next  following^  that  is,  till  April 
next,  and  so  the  jury  in  giving  damages 
had  consideration  of  a  time  not  passed 
at  the  time  of  their  verdict ;  and  it  was 
likened  to  this  case  of  Hdmbktan  v. 

Veere.  2  Saund.  169. :  Sed  non  alloca- 


tur; for,  per  eunam^  the  time  mentioned, 
March  1715,  not  being  then  incurred, 
was  impossible  J  for  at  the  time  of  the 
action  it  was  not  possible  that  the  diver- 
sion of  the  water-course  had  continued 
till  a  time  then  not  come,  and  therefore 
when  the  plaintiff  alleged  that  he  lost 
the  benefit  of  the  water-course  till  April 
next  following,  that  was  also  impossible, 
amd  ther^ore  the  jury  could  not  have  had 
any  consideration  ofiL  Com.  Rep.  231, 
232.  Yaidm  v.  Hubharb.  So  where  the 
declaration  was  of  Michaelmas  tenn  of 
an  assault  on  the  18th  of  October^  and 
an  imprisonment   from  thence  for   25 
weeks;   and    after  a  verdict  for  the 
plaiptiff,  it  was  moved  in  arrest  of  judg^ 
ment,  that  the  action  was  brought  too 
soon,  and  it  appeared  damages  had  been 
given  for  ap  imprisonment  long  after 
the  action  was  depending ;  and  2  Saund« 
169,     2  Salk.  662.  '  Cro.  Jac  6)8, 
1  Vent.  103.    Hob.  189.    Carth,  386* 
were  cited  in  support  of  the  ol^jection  a 
But  for  the  plaintiff  it  was  argued,  that 
the  eontinuando  in  this  case  was  laid 
under  a  scilicet^  and  therefore  according 
to  AU.  22.  and  Hob.  171.  S84w  it  wUl 
not  vitiate  what  is  properly  laid  in  time^ 
and  that  this  differs  from  all  the  oas^ 
where  the  time  is  qffirmattvely  laid: 
And  of  this  opinion  was  the  court,  and 
the  plaintiff  had  judgment  2  Str.  1095. 
Wehb  V.    Turner.    Andr.   250.   S.  C. 
See  also  3  Lev.  246.  Hart  v.  BaNm. 
Ibid.  346.  Cbrler  v.  Canthrcpe.    S.  C. 
Carth.  261.   4  Mod.    152.    Carth.  230* 
Bridges  v.  Homer.  Comb.  193.  S.  C. 


(rf)  [However,  in  a  late  case,  where 
one  of  several  counts  in  a  declaration 
for  slander  was  bad,  and  some  of  the 
defamatory  words  in  it  were  proved  at 
the  trial,  and  the  jury  found  a  general 
verdict,  with  damages,  for  the  plaintiff, 
the  oourt  set  aside  an  order  of  the 
judge  who  tried  the  cause  to  xonfine 


the  verdict  and  damages  to  the  good 
counts.  11A.&E.186.  Empeony  Gtif^ 
fin.  3  P.&  D.  16a  S,C.  Th^  ease  of 
WiUiams  v.Breedon^  above  cited,  seems 
to  have  been  overruled  by  this  decisiQVi* 
(See  12  A.  &  £.331.  Beg.  v.  Ftrfjqr 
per  Iknmm  C«  4*  and  Pattaw^  J.)] 
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Theae  cases  seem  to  ^stabliflli  thia 
principle,  that  where  it  is  positively 
aod  expreraly  averred  iq  the  declar- 
ation, t^  the  plaintiff  has  sustained  da* 
laages  from  the  cause  subsequent  to  the 
eommenoeaieiit  of  the  action,  or  pre- 
Tioiis  to  the  plaintiff's  having  any  right 
of  action,  and  the  jury  give  intire  da- 
mages, judgment  will  be  arrested ;  but 
where  the  cause  of  action  is  properly 
laid,  and  the  other  matter  either  comes 
under  a  iciliceiy  or  is  void,  insensible, 
or  impossible,  and  therefore  it  cannot 
be  intended  that  the  jury  ever  had  it 
under  their  consideration,  the  plaintiff 
vill  be  intitled  to  his  judgment  (e) 

A  distinction  has  been  taken,  that 


when  a  new  actiw  may  be  brought 
and  satisfaction  obtained,  for  ^y  duty 
or  demand  which  hath  aris^i  since  the 
commencement  of  the  depending  suit^ 
thcU  duty  or  demand  shall  not  be  in- 
cluded in  the  judgment  in  the  former 
action,  as  in  covenant  for  non-payment 
of  rent,  or  of  an  annuity  payable  at  dif- 
ferent times,  the  plaintiff  may  bring  a 
new  action  ioUes  quotie$9  as  often  as  the 
respective  sums  become  due  and  pay- 
able. So  in  trespass,  and  in  tort,  new 
actions  may  be  brought  as  often  as  new 
injuries  and  wrongs  are  repeated ;  and 
therefore  damages  shall  be  assessed 
only  up  to  the  time  of  the  wrong  com- 
plained of,  (/)    But  where  a  man  brings 


(e)  [So  where, in  assumpsit  fpr money 
lent,  the  promise  was  laid  in  the  decla- 
ration on  the  27th  of  February  1836 ; 
the  writ  issued  on  the  20th  o£Fdtruary  ; 
and  the  declaration  was  filed  on  the  8th 
oi March  f  after  verdict  for  the  plaintiff, 
it  was  moved  in  arrest  of  judgment  that 
it  appeared  on  the  face  of  the  record 
that  the  cauae  of  action  accrued  after 
the  issuing  of  the  writ :  But  the  court 
held  that  there  was  no  ground  for  the 
motion ;  for  that  in  the  case  of  a  com- 
mon assumpsit^  the  day  is  alleged  only 
for  form,  and  therefore  the  defendant 
cannot  confine  the  plaintiff  to  it  in  plead- 
ing any  more  than  in  evidence :  Secus, 
if  it  had  been  the  case  of  a  promissory 
note.  3  Bing.  N.  C.  81.  Arnold  v.  Ar- 
noU.    3  Scott,  547.  $.  C] 

(f)  [But  where  an  action  on  the 
case  was  brought  by  the  master  of  an 
apprentice  for  an  injury  sustained  by 
the  apprentice  from  the  bite  of  a  dog 
kept  by  the  defendant,  whereby  the 
apprentice  was  disabled  from  serving, 
Lord  Denman^  who  tried  the  cause, 
told  the  jury  to  estimate,  not  only  the 
damage  which  the  plaintiff  had  suffered 
by  the  loss  of  the  apprentice's  servicp 
from  the  time  of  the  injury  to  the  com- 


mencement of  the  action,  but  for  the 
remaining  time  during  which,  as  it  ap- 
peared in  evidence,  the  plaintiff  would 
be  a  loser  by  the  disabled  state  of  his 
apprentice:  A  motion  was  made  for  a 
new  trial,  on  the  ground  that  the  da- 
mage after  action  brought  should  not 
have  been  left  to  the  jury;  and  the 
principal  case  of  Hambleton  v.  Veere^ 
with  the  note  above,  and  Horn  v. 
Chandler^  therein  cited,  (see  supr^,  p. 
171.)  were  relied  on ;  and  it  was  con- 
tended that  the  plaintiffs  ground  of 
complaint  was  the  resulting  damage, 
for  which  he  could  only  bring  his  action 
from  time  to  time,  when  special  damage 
accrued  :  But  the  court  refused  to  grant 
a  rule ;  and  Lord  Denman  observed  that 
the  note  to  Hambleton  v.  Veere  says  that, 
in  actions  of  trespass  aod  tort,  new  ac- 
tions may  be  brought  "  as  often  as  new 
^  injuries  and  wrongs  are  repeated ;  '* 
not  as  often  as  new  damage  accrues: 
And.  J^ittledak  J.  observed  that  in 
Hambleton  v.  Veere  the  apprentice 
might  have  returned  after  action 
brought,  and  in  Horn  v.  Chandler  the 
damage  might  have  been  lessened  at 
any  time  subsequent  to  the  action  ;  and 
further  remarked  that  in  the  latter  case 
b4 
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an  action  of  assumpsit  for  principal  and 
interest,  upon  a  contract  obliging  the 
defendant  to  pay  such  principsd  money 
with  interest  from  such  a  time,  he  com- 
plains of  the  non-payment  of  both ;  the 
interest  is  an  accessary  to  the  principal, 
and  he  cannot  bring  a  new  action  for 
any  interest  grown  due  between  the 
commencement  of  his  action,  and  the 
judgment  in  it,  and  therefore  both  shall 


be  included  in  the  judgment.    2  Burr. 
1087.  Bobifuon  t.  Bland,  (jg)     . 

There  is  another  class  of  cases  on  this 
head  respecting  actions  for  words;  with 
regard  to  which  it  is  laid  down,  that  if 
an  action  be  brought  for  speaking  words 
aU  at  one  time^  that  is,  all  in  one  count, 
and  there  is  a  verdict  for  the  plaintiff, 
though  some  of  the  words  will  not 
maintain  the  action,  yet  if  any  of  the 


a  fresh  cause  of  action  arose  every  day, 
whereas  here  only  a  fresh  damage  arose^ 
for  which  a  fresh  action  could  not  be 
brought^  the  present  action  being 
founded,  not  upon  the  damage  only, 
but  upon  the  unlawful  act  and  the 
damage.    11  A.  &  £.  SOI.  HodsoU  v. 

Stallebrass.    S  P.  &  D.  200.  S.  C So 

in  Fetter  v.Bealy  1  Salk.  11.  (cited  by 
Holroyd  J.  in  5  B.  &C..267.  Hoioell 
V.  Young)y  the  declaration  stated  that 
the  defendant  beat  the  plaintifTs  head 
against  the  ground,  and  that  he  brought 
an  action  of  assault  and  battery  for  that 
and  recovered^  and  that  since  the  reco- 
very, by  reason  of  the  same  battery,  a 
piece  of  his  skull  had  come  out :  The 
defendant  pleaded  in  bar  the  recovery 
mentioned  in  the  declaration;  and 
averred  it  to  be  for  the  same  assault 
and  battery :  The  plaintiff  demurred ; 
and  it  was  urged  that  this  subsequent 
damage  was  a  new  matter,  which  could 
not  be  given  in  evidence  in  the  first  ac- 
tion, when  it  was  not  known ;  and  it 
was  compared  to  the  case  of  a  nuisance^ 
where  every  new  dropping  is  a  new  act : 
But  HoU  C.  J.  said^  ''  Every  new  drop* 
<<  ping  is  a  new  nuisance^  but  here  is 
^  not  a  new  battery ;  and  in  trespass 
<<  the  grievousness  or  consequence  of 
«  the  battery  is  not  the  ground  of  the 
*<  action,  but  the  measure  of  t/ie  da- 
**  magesy  which  the  jury  must  he  sup^ 
'<  posed  to  have  considered  ajt  the  triaV^ 
However,  in  Holmes  v.  Wilson^  10  A. 
&  XL  503.    wbeite  the  trustees    of  a 


turnpike  road  built  buttresses  to  support 
it  on  the  land  of  A.y  and  A.  there- 
upon sued  them  and  their  workmen 
in  trespass  for  such  erection,  and  ac- 
cepted money  paid  into  court  in  full 
satisfaction  of  the  trespass ;  it  was  held 
that,  after  notice  to  the  defendant  to 
remove  the  buttresses,  and  a  refusal  to 
do  so,  A,  might  bring  another  action  of 
trespass  against  them  for  keeping  and 
continuing  the  buttresses  on  the  land, 
to  which  the  former  recovery  was  no  bar. 
In  this  case  the  court  considered  that 
the  continued  use  of  the  buttresses 
for  the  support  of  the  road,  under  the 
circumstances,  was  a  fresh  trespass.  And 
in  Hudson  v.  Nicholson^  5  M.  &  W. 
4*87.,  where  there  was  a  decision  to  the 
same  effect,  the  case  seems  to  have  been 
likened  to  that  of  a  defendant  who  per- 
sists in  holding  out  a  pole  into  his 
neighbour's  land,  and  who  would  be 
liable  in  trespass  as  long  as  he  continued 
to  do  so.  As  a  general  proposition,  it 
seems  difficult  to  maintain  that  if  the 
defendant  erects  a  building  on  the  plain- 
tiff's land,  and  there  leaves  it,  trespass 
will  lie  from  day  to  day  till  it  is  removed 
by  the  defendant  See,  however,  7  M.  & 
W.  456.     Thompson  v.  Gibson.'] 

(jg)  And  accordingly  it  is  the  com- 
mon practice  in  actions  on  bills  of  ex- 
change and  other  debts,  which  carry 
interest,  for  the  jury  to  give  their  ver- 
dict for  the  principal  and  interest,  cal- 
culated up  to  the  day  when  the  plaintiff 
is  entitled  to  sign  judgment 
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words  wfl],  the  damages  may  be  given 
intirely;  for  it  shall  be  intended  that 
the  damages  were  given  for  the  words 
which  are  actionable^  and  that  the  others 
were  inserted  only  for  aggravation. 
1  Rol.  Abr.  576.  (F.)  pi.  1.  Moore,  1 42, 
l^Brouffkton'siMe.  Ibid.  708.  Berk- 
ley v.  Earl  of  Pembroke,  Cro.  Eliz.  328. 
Brooke  v.  Clarke.  Ibid.  788.  Tkaoebie 
T.  Smitk.  I  Buls.  87.  Lynker  v.  Stan" 
loriL  But  if  the  action  be  brought  for 
BCTend  words  spoken  ai  eeveral  times, 
and  the  action  will  not  lie  for  the  words 
spoken  at  one  time,  but  will  lie  for  the 
words  spoken  at  another,  and  a  verdict 
be  found  for  all  the  words  and  intire 
damages  given,  it  is  not  good,  and 
judgment  will  be  arrested.  1  Rol.  Abr. 
576.  (F.)  pi.  2.  Cro.  Eliz.  329.  Brooke 
V.  Clarke^  per  Popham  €•  J.     Cro«  Car. 


236, 237.  JcuDon  v.  Tanner.  Ibid.  327, 
S2S.  Pen9any.Gooday.(h)  Therefore 
if  the  declaration  consists  of  several 
counts^  and  all  the  words  in  some  of  them 
are  not  actionable,  and  there  is  not  any 
special  damage  laid,  or  if  Ikid,  not 
found,  and  a  general  verdict  is  taken 
for  the  plaintiff,  (except  as  to  the  spe- 
cial damage,  if  any  laid,  and  that  is 
found  for  the  defendant)  the  judgment 
will  be  erroneous,  and  may  be  avoided 
by  motion  in  arrest  of  judgment,  or  re« 
versed  on  error  brought  2  Bac.  Abr.  7. 
But  it  is  said  to  be  the  rule  of  the  Com-* 
mon  Pleas  to  award  a  venire  de  novo  in 
such  case  on  payment  of  costs,  that  the 
plaintiff  may  sever  his  damages.  Barnes, 
478.  Anger  v.  Wilkins.  Ibid.  480. 
Smith  ▼.  Haward.  (t) 


(A)  WiUes,  443.  Lloyd  v.  Morris. 
S.  P.  [See  also  Doe  v.  Dyeball,  antd, 
171  a.  note  (a).  Accord.^ 

(t)  [It   will  be  seen  (ante,  171  a. 


note  (b))  that  all  the  courts  have  now 
adopted  this  practice.  But  as  to  the  costs, 
see  1  Cr.  &  J.  354.  Edwards  v.  Brown. 
2Cr.  &M.  223.    Dadd  v.  Crease.^ 
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A  CTION  on  the  case :  The  plidntiff  declares  that  whereas 
-^^  he,  on  the  20th  October  in  the  15th  year  of  the  reign  of 
the  now  king,  and  long  before,  was,  and  yet  is,  seised  of  and 
in  the  town  of  Newton  Abbot  with  the  appurtenances  in  the 
county  of  Devon  in  his  demesne  as  of  fee,  and  of  a  certain 
andent  nmrket  holden  and  to  be  holden  within  the  said  town 
every  Wednesday  in  every  week  as  of  fee  and  right,  and  that 
the  plaintiff  had  and  ought  to  have  the  s^d  market  within 
the  said  town  for  all  goods  and  merchandises  then  and  there 
bought  and  sold,  together  with  toll,  stallage,  piccage,  and  all 
other  profits,  advantages  and  emoluments  whatsoever  incident. 


S.  C.  1  Lev. 

296. 

Sir  T.  Rayxn. 

195. 

1  Mod.  69. 

1  Vent.  98. 

2  Keb.  689. 
706. 

If  a  new  mar- 
ket be  erected 
without  patent 
in  a  town  near 
to  an  ancient 
market,  it  may 
be  a  nusance, 
though  holden 
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on  different 
days;  and 
therefore  in  an 
action  on  the 
case  for  erecting 
such  new  mar- 
ket to  the  nu- 
aanceof  anan« 
cient  market, 
if  the  jury  find 
ibr  the  pluiotiffy 
the  court  will 
not  doubt  of 
thenuaancc, 
though  it  ap- 
pears they  are 
holden  on  dif- 
ferent days. 


belonging  or  aj^iertaaning  to  the  said  market ;  (I)  jet  tbe  aaid 
defendant  contriving  and  intending^  &c  on  the  said  20th  day 
of  October  in  the  15th  year  aforesaid,  without  any  lawful 
warrant,  or  authority,  at  the  parish  of  Ashburton  in  the  county 
aforesaid,  to  wit,  within  the  town  of  Ashburton  there,  near 
adjoining  to  the  said  town  of  Newton  Abbot,  that  is  to  say, 
within  seven  miles  of  the  siud  town  of  Newton  Abbot,  levied  a 
certain  new  market  held  every  Tuesday  in  every  week 
throughout  the  year,  and  continued  the  mai^et  so  newly 
levied  from  the  said  20th  of  October  in  the  15th  year  afore* 
said  until  the  day  of  exhibiting  the  plaintiff's  bill,  whereby 
a  great  quantity  of  yam,  and  of  other  goods  and  merchandises, 
was  during  all  the  time  aforesaid  sold  in  the  said  market  so 
newly  erected,  which  otherwise  would  have  been  brought  to 
the  said  market  of  the  plaintiff,  holden  during  all  the  time 
aforesaid  every  fVednesday  in  every  week  in  the  year,  to  be 
there  sold,  to  the  great  damage  of  the  said  plaintiff,  and  the 
great  nusance  of  the  said  market  of  the  plaintiff,  and  by  rear* 
son  thereof,  he  the  said  plaintiff  has  lost  and  been  deprived  of 
the  toU,  stallage,  and  other  profits,  commodities  and  advan- 
tages, which  he  might  otherwise  have  had,  to  the  damage  of 
the  plaintiff,  &c.  Upon  not  guilty  pleaded,  it  was  found  for 
the  plidntiff  at  the  assizes,  and  6021  assessed  for  damages. 
And  now  Jones  for  the  defendant  moved  in  arrest  of  judg- 


(1)  It  is  not  necessary  in  this  action, 
any  more  than  it  is  in  an  action  for  not 
grinding  at  the  plaintiff's  mill  (see  ante, 
1 1 S  a.  Cory  ton  v.  LWiebye^  note  ( 1 )  ),  to 
state,  that  the  plaintiff  was  seised  in  fee 
of  the  place  where  the  market  is  held, 
or  that  he  was  seised  of  an  ancient  mar- 
ket as  of  fee  and  right,  but  the  present 
mode  of  declaring  b  to  say,  '*  For  that 
«  whereas  the  (plaintiff)  on  &c*  in  such 
'<  a  year  of  our  Lord,  and  before,  was, 
^'  and  from  thence  hitherto  has  been 
**  and  still  is  lawfully  possessed  of  a  cer« 
"  tain,  &c.  (the  place  where  the  plain- 
"  tiff's  market  is  kept)  in,  &c.  in  the 
**  county  of  i7.  and  of  a  market  holden, 
**  and  to  be  holden  there,  in  or  upon 
"  every  Wednesday  for  the  buying  and 
'<sellin|;  (stating  the  nature  of  the 
**  market)  together  with  toU,  staUaye^ 


"piccage,  and  other  commodities  to 
*'  such  markets  appertaining  or  belong- 
"  ing,  whereby  great  gains,  profits  and 
^  advantages  during  all  the  time  afore- 
^<  saidj  until  the  committing  of  the  grie- 
<<  vance  hereafter  mei^ioned,  accrued 
<<  to  and  were  received  by,  and  still 
"  ought  to  accrue  to,  and  be  received 
"by,  the  said  Richard^  to  wit,  &c." 
Where  the  plaintiff's  market  is  erected 
by  charter,  it  is  the  safest  way  not  to 
state  in  the  declaration  all  the  words 
used  in  the  charter  respecting  toll,  stall- 
age, and  the  like;  but  only  to  state 
those  about  which  there  is  no  doubt. 
The  words  used  above  in  this  precedent 
"  toll,  stallage,  ptccage,"  or  without 
^piccage,"  seem  to  be  the  material 
words  applicable  to  this  action. 
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menty  tliat  here  eould  be  no  damage  to  the  plaintiff  by  htw.      Yard  v, 

because  it  appeara  that  the  plaintiff'a  market  is  holden  on       Foad, 

Wednesday  in  every  week»  and  the  defendant's  market  is  * 

holden  on  Tuesday  in  eyery  week ;  therefore  the  defendant's 

market,  being  holden  on  a  different  day  from  the  plaintiff's 

msikel^  cannot  injure  the  plaintiff's  market     For  he  said  it 

was  impossible  that  the  defendant's  market  on  Tuesday  should 

do  any  damage  to  the  plwitiff 'a  market  on  Wednesday,  be^      [  173  ] 

oaose  ihoee  who  have  occasion  to  go  to  market  on  Wednesday 

will  come  to  the  plaintiff's  market,  and  they  cannot  go  el8&* 

where;  for  the  def^idant  does  not  then  hold  any  market,  and 

8Q  no  damage  to  the  plaintiff's  market.    But  it  would  have 

baen  otherwise  if  the  defendant  had  held  a  market  on  th^ 

tame  day  with  the  j^ntiff ;  for  then  the  plaintiff's  market 

would  be  diminished,  and  the  chapmen  who  haye  occasion  to 

goto  market  might  go  to  the  defendant's  market;  but  they 

cannot  do  so  here,  wherefore  the  plaintiff  is  not  damnified 

in  judgment  of  law.     And  to  proye  that  it  was  no  damage 

to  the  plaintiff,  and  that  a  market  holden  upon  one  day  can^ 

not  be  a  nuaance  to  a  market  holden  on  another  day,  he 

cited  2  BolL  Abr.  140.  (G.)  pi  2.  where  it  is  said,  that  if  a 

man  leyiea  a  market  or  fair  to  be  holden  an  the  same  day  ihaA 

my  market  or  fair  is  holden,  in  a  town  which  ia  near  to  my 

fair  or  markets  whereby  my  fair  or  market  is  impaired,  it  ia 

a  nuaance  to  my  market  or  fair,  &c  ;  wherefore  it  appeared  to 

him  that  it  may.  well  be  collected  firom  the  book,  tluit  if  the 

fair  or  market  is  not  holden  on  the  same  day  with  my  market 

or  fidr,  but  holden  on  another  day,  it  is  not  any  nuaance  to 

my  market  or  fair.    Wherefore  he  concluded  that  in  the  caae 

at  bar,  the  leyying  of  the  defendant'a  market  holden  on  one 

day,  could  not  be   any  nuaance  to  the   plaLntiff's  market 

holden  on  another  day,  and  so  prayed  that  judgment  should 

be  arrested* 

Afterwards  at  another  day,  Saunders  for  the  plaintiff 
moyed  for  judgment,  and  said  that  it  appears  here  iJhat  the 
defendant's  market  is  a  nwance  to  the  plaintiff's  market, 
although  it  be  holden  on  another  day;  for  the  plaintiff's 
market  is  holden  on  a  Wednesday,  and  the  defendant  holds 
his  market  on  eyery  Tuesday  before,  so  that  the  defendant 
by  hia  market  forestalls  the  phuntiff's  market ;  and  when 
persona  haye  furnished  themselyea  with  commodities  on 
Tuetdmf,  they  bayq  no  occaaum  to  go  to  the  plaintiff's  mar- 
het  on  Wednesday,  bding  the  ne^t  day  after  th^  defendant's 
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f  Bro.  Aeiiam 
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I  Bro.  Nu- 
Bomet  10. 
§  See  notes  (a) 
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market.  And  it  is  worse  for  the  plaintiff,  and  more  to  his 
damage,  than  if  the  defendant  had  holden  his  market  on  the 
same  day  with  the  plaintiff;  for  then  the  plaintiff  might  have 
same  chapmen  to  come  to  his  market  as  well  as  the  defend- 
ant ;  but  now  the  defendant  by  holding  his  market  the  day 
before  prevents  all  chapmen  from  coming  to  the  phuntiff's 
market  the  next  day  after.  And  here  the  plaintiff  has  averred 
his  damage,  and  on  issue  joined,  the  jury  have  found  that 
the  plaintiff  is  damnified  in  his  market  by  the  levying  of  the 
defendant's  market,  and  have  assessed  the  plaintiff's  damages 
accordingly  on  their  oaths.  And  if  they  have  assessed  da* 
mages  where  the  plaintiff  was  not  *  damnified,  the  defendant 
may  help  himself  by  a  writ  of  attaint  on  the  false  verdict; 
but  now  when  the  jury  have  found  upon  their  oaths  that  the 
defendant's  market  is  a  nusance,  and  damage  to  the  plain- 
tifi^s  market,  the  court  cannot  entertain  any  doubt  of  it.  And 
the  objection  made  by  the  counsel  on  the  other  side  might 
have  been  evidence  to  the  jury  that  the  defendant's  market 
was  no  nusance  or  damage  to  the*  plaantifi^'s  market ;  but  it 
was  only  evidence ;  for  it  may  be  possible  that*  it  will  be  a 
nusance,  and  it  may  be  possible  that  it  will  not  be  a  nusance, 
of  which  the  jury  are  judges :  And  they  have  found  here  that 
it  is  a  nusance  and  damage  to  the  plaintiff,  wherefore  they 
have  assessed  his  damages ;  and  consequently  the  defendant 
cannot  now  say  that  his  market  is  not  a  nusance,  or  damage 
to  the  plaintiff,  when  the  jury  have  found  the  contrary  on 
their  oath.  And  as  to  2  KolL  Abr.  140.  he  answered,  that 
nothing  can  be  collected  out  of  that  book  one  way,  or  other ; 
for  the  book  says  no  more  than  that  if  a  market  be  levied  on 
the  same  day  with  my  market,  it  is  a  nusance  to  me.  And 
so  it  is  without  doubt :  and  so  also  it  may  be,  if  it  be  levied 
on  another  day,  as  in  the  case  at  bar,  for  any  thing  that  may 
be  inferred  from  the  said  book,  or  from  the  book  of  22  H.  6. 
14  b.  where  Paston  says  the  same  words  arguendo  as  are  in  the 
siud  case  in  Rolle.  But  no  book  warrants  such  a  distinction 
as  has  been  now  made  at  the  bar;  for  there  is  no  such  diver- 
sity in  the  books  of  t41  Edw.  3.  24. b.  J 11  H.4.  47.b.F.N.B. 
§  184.  a.  B^g.  200.  a. ;  but  they  say  generally  that  if  a  new 
market  be  erected  too  near  my  ancient  market  it  is  a  nu- 
sance :  and  whether  it  be  on  the  same  day  with  my  market, 
or  on  another  day,  is  not  made  any  question  in  those  books. 
But  the  book  of  11  H.  4, 5,  &  6.  ||  is  expressly  in  point,  for 
there  issue  is  joined  whether  a  new  market  holden  on  Saiur- 
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day  is  a  nusance  to  an  andent  market  holden  on  Tuesday^ 
and  it  is  held  a  good  issue  on  debate,  and  process  awarded 
to  try  it,  which  is  the  very  point  now  in  question ;  wherefore 
he  prayed  judgment  for  the  plaintiff  here. 

And  after  the  matter  had  been  debated,  the  whole  court, 
except  Kelynge  chief-justice,  who  was  absent  during  the 
whole  term  on  account  of  indisposition,  gave  judgment  for 
the  plaintiff.  And  Ttcysden  said,  that  if  the  defendant  had 
a  patent  to  levy  his  market,  perhaps  it  might  be  more  doubt- 
ful; for  it  appears  in  this  case  that  the  defendant  without 
any  lawful  warrant  or  authority,  that  is  to  say,  without  patent 
or  prescription,  has  levied  his  market  to  the  nusance  of  the 
plaintiff's  which  was  an  ancient  market,  and  therefore  the 
defendant  was  an  apparent  wrong-doer,  and  had  no  colour 
for  doing  so;  wherefore  he  said  that  it  was  dear  that  the 
phdntiff  ought  to  have  his  judgment :  and  he  had  it  accord- 
ingly  (2> 
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(2)  In  note(b.)  to  F.N.B;184.  a. 
or  428.  A.  7th  edit,  above  cited,  it  is 
said,  that  if  the  market  be  on  the  same 
day,  it  shall  be'intended  a  nusance  (a), 
bat  If  it  be  oil  another  day^  it  shall  not 
be  so  intended,  and  therefore  it  shall 
be  put  in  issue  whether  it  be  a  nusance 
cr  nott  and  the  above  mentioned  case  of 
1 1  H.  4,  5.  b  cited,  which  was  a  scire 
Jaeias  for  the  king  to  repeal  a  patent 
for  holding  a  market  Though  the 
king's  grant  of  a  fair  or  market  has 


always  a  clause  in  it,  that  it  shall  not  be 
to  the  nusance  of  another  fair  or  mar^ 
het,  yet,  according  to  the  opinion  of 
Lord  Cokcy  these  words  are  only  put 
for  an  example ;  for  if  it  occasions  any 
damage  either  to  the  king  or  subject  in 
any  other  thing^  the  fair  shall  be  re- 
voked. 2  Inst  406.  and  if  such  clause 
were  omitted  it  would  be  implied  by 
law.  3  Lev.  222.  Rex  v.  Butler.  See 
ant^,  72  u.  (b) 

Where  a  grantee  of  a  market  under 


(a)  [See^cooiYf.  2CI.&F.513.  In 
re  Islington  Market  Bill  (also  reported 
inl2M.&W.20.note(6)).  TheJudges, 
on  that  occasion,  delivered  their  opi- 
nion to  the  House  of  Lords  that  the 
establishment  of  a  new  market,  to  be 
holden  at  the  same  times  within  the 
common  law  distance  of  an  old  market, 
ffnmd  facie  is  injurious  to  the  old  mar- 
ket, and  therefore  void ;  and  that  the 
circumstance  that  the  benefit  of  the 
public  required  a  new  market  to  be 
holden,  other  than  the  markets  holden 
by  the  first  grantee,  would  not  of  itself 
warrant  the  grant  of  such  new  market]] 


(6)  [The  principal  case  was  cited 
and  relied  on  in  Mosley  v.  Chadwich 
3  DougL  117.  7  B.  &  C.  47.  note.  S.  C. 
—  A  claim  by  immemorial  custom  to 
exclude  persons  from  selling  marketable 
commodities  in  their  private  shops, 
within  the  limits  of  the  franchise,  on 
market  days,  is  valid  in  law.  7  B. 
&  C.  40.  Mosley  v.  Walker.  9  D.  &  R. 
863.  S.  C.  4  B.  &  Ad.  397.  Mayor  of 
Macclesfield  y.Pedley.  1N.&M.709. 
S.  C.  But  the  grant  of  a  market  does 
not  of  itself  imply  such  a  right  in  the 
grantee.  12  M.  &  W.  18.  Mayor  cf 
Macclesfield  v.  Chapman^ 
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letters  piitent  from  the  crown,  suffered 
another  to  erect  a  market  in  his  neigh-> 
bourhood,  and  to  use  it  for  the  space 
of  twenty-three  years  without  interrup- 
tion, it  was  adjudged  that  such  user 
operated  as  a  bar  to  an  action  on  the 
cage  for  a  disturbance  of  his  market 
Such  a  length  of  uninterrupted  pos. 
session  was  considered  by  Ei^e  C.  J.  of 
C.  B.  who  tried  the  cause,  not  as 
evidence  to  the  jury  from  which  they 
might  presume  a  grant  of  a  market  to 
the  defendant  prior  to  the  plaintiflTs 
grant,  but  as  a  complete  answer,  or 
bar,  to  the  action  :  He  therefore  non- 
suited the  plaintiff,  and  the  court,  on  a 
motion  to  set  aside  the  nonsuit,  were 
clearly  of  the  same  opinion.  1  Bos.  & 
Pull.  400.  Holcroft  y.  Heel  An  ac- 
tion on  the  case,  being  a  possessory 
action,  was,  it  is  presumed,  considered 
by  the  court  to  be  in  the  nature  of  an 
ejectment;  and  as  no  one  can  recover 
in  an  ejectment  unless  he,  or  those 
under  whom  he  claims,  have  been  in 


possession  within  twenty  years;  or 
rather,  as  an  adverse  uninterrupted 
possession  by  another  for  twenty  years, 
is  a  bar  to  an  ejectment,  so  an  uninter- 
rupted possession  of  an  easement  for  the 
same  time  is  considered  as  a  bar  to  an 
action  on  the  case^  which  has  for  its 
object,  in  common  with  an  ejectment, 
the  obtaining  of  the  possession,  or  at 
least,  the  dispossessing  of  the  defendant 
of  it  There  is  no  positive  law  which 
says  that  no  ^ectment  shall  be  brought 
by  any  person  who  has  not  by  himself, 
or  by  some  other  under  whom  he 
claims,  been  in  possession  of  the  estate 
for  which  the  ejectment  is  brought 
within  twenty  years ;  but  it  is  a  rule 
adopted  in  analogy  to  the  statute  of 
limitations  21  Jac.  1.  c.  16.  s.  1. ;  which 
enacts  that  no  person  that  has  any  right 
or  title  of  entry  shall  enter  but  within 
twenty  years  next  after  his  right  or 
title  shall  accrue ;  and  if  a  person  can- 
not enter  after  that  time,  he  cannot  of 
course  maintun  an  ejectment,  which  is 


A  grant  of  a  ferry  is  in  many  re* 
spects  analogous  to  that  of  a  fair  or 
market,  being  a  franchise  of  the  nature 
of  a  monopoly,  which  none  can  set  up 
without  a  licence  from  the  Crown ;  and 
if  a  second  is  unduly  erected,  the 
Crown  has  a  remedy  by  quo  warranto^^ 
and  the  former  grantee  has  a  remedy 
by  action.  Accordingly  where  there 
is  an  ancient  ferry  from  A.  to  R, 
which  leads  to  a  public  highway,  and 
any  one  constructs  a  landing-place  at 
C,  a  short  distance  from  £.,  and 
carries  passengers  over  from  A,  to  C, 
from  whence  they  pass  to  the  same 
highway  upon  which  the  ancient  ferry 
Li  established,  before  it  reaches  any 
town  or  village,  it  is  an  injury  to  the 
ancient  ferry,  for  which  an  action  wiU 
He.  But  where  there  is  a  river  passing 
by  several  towns  or  places,  the  ezistenoe 
of  an  ancient  ferry  over  such    river 


from  a  certain  point  on  one  side  to  a 
point  on  the  other,  does  not  preclude 
persons  from  using  the  river  as  a  pub- 
lic highway  from  or  to  all  the  towns 
or  places  on  its  banks  which  are 
not  in  the  line  leading  from  one  ter^ 
minus  of  the  ferry  to  the  other.  2  Cr. 
M.  St  R.432.  Huzzey  v.  Field.  (But 
see  6  M.  A  W.  251.  Pirn  v.  Curell, 
per  Parke  B.)  As  to  the  form  of 
the  declaration  in  an  action  for 
the  disturbance  of  a  ferry,  sec  antd, 
Vol.  11.  p.  114.  114  a.  It  is  sufficient 
to  prove  that  the  plaintiff  was  in  pos- 
session of  the  ferry  at  the  time  when  the 
cause  of  action  arose ;  and  though  it  be 
laid  to  be  an  ancient  ferry,  it  is  enough 
to  shew  that  it  has  existed  for  such  a 
time  as  will  raise  the  presumption  of 
its  being  originally  founded  in  right 
2  Y.  &  Jerv.  285.    Trotter  v.  Hatrk.'} 
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founded  6n  an  entryt  either  aetuid  or 
fiodtious,  supposed  to  have  been  made 
by  his  levor. 

From  the  before  mentioned  case  of 
Hokrofi  ▼.  Htd^  it  seems  necessarily  to 
follow^  that  where  a  person  has  used 
and  enjoyed  an  easement  for  twenty 
years  and  upwards,  though  it  was  a 
wrongful  user  at  first,  he  thereby  gains 
such  a  right,  that  if  he  be  disturbed  in 
Ibe  enjoyment  of  it,  he  may  maintain 
an  aetion  on  the  case  for  the  disturb-' 
ance^  and  it  is  no  answer  to  shew  that 
the  plaintiff  originally  obtained  the 
user  and  possession  of  it  by  usurpation 
aad  wrong. 

However,  though  an  uninterrupted 
possession  of  an  easement  for  twenty 
years  or  upwards  was  eonsidered  in  the 
above  case  as  a  bar  to  an  action  on  the 
case  brought  against  him  who  bad  so 
used  it,  or  to  give  him  such  a  right  as 
to  enable  him  to  maintain  an  action  on 
tbe  case  for  the  disturbance  of  it,  not* 
withstanding  the  origin  of  his  possession 
might  be  shewn,  yet  in  many  cases  it 
has  been  considered  to  be  only  mdenot 
from  which  the  jury  are  dtreiOed  by  the 
court  to  presume  a  grant,  licence,  or 
agreement   And  in  3  East,  298.  Camp*. 
Ui  ▼.  Wilmmy  Le  Blane  justice  said 
that  the  ground  on  which  the  case  of 
Hcknfi  V.  Htd  went  off  was,  that  the 
court  liaving  intimated  their  opinion, 
that  if  the  case  went  down  to  trial 
again  upon  the  same  facts,  it  would  be 
left  for  the  jury  to  find  for  the  defend'* 
ant  upon  the  gi ouod  of  presumption  of 
a  grant  alier.twenty  years' uninterrupted 
«Ber  of  the  market,  the  plaintiff's  coun- 
sel said,  that  if  it  were  to  be  left  to  the 
jury  in  that  manner,  with  the  recom- 
mendatiooof  the  court  in  favour  of  such 
a  presumption^  it  would  answer  no  por^ 
pose  to  go  to  trial  again.    So  in  Lem» 
▼•  Prioef  Warci$$er  apring  assixes  1761, 
wkieh  was  an  action  en  the  ease  for 
aloppiag  and  obstructing  the  phdBtiff*8 


lights,   Wilmot  J.  aaid,  that  where  a 
house  has  been  built  forty  yearsy  and 
has  had  lights  at  the  end  of  it,  if  the 
owner  of  the  adjoining  ground  builds 
against  them  so  as  to  obstruct  them,  an 
action  lies ;  and  this  is  founded  on  the 
same  reason  as  when  they  have  been 
immemorial,  for  this  is  long  enough  to 
induce  a  presumption  that  there  was 
originally  some  agreement  between  the 
parties ;  and  he  said  that  iwmiy  years  is 
siijficieni  to  give  a  man  a  HUe  in  efed^ 
mentf  on  which  he  may  recover  the 
house  itself;  and  he  saw  no  reason  why 
it  should  not  be  sufficient  to  intitle  him 
to  any  easement  belonging  to  the  house* 
So  in  an  action  on  the  case  for  stopping 
up  ancient  lights,  the   defendant  at- 
tempted to  shew  that  the  lights  did  not 
exist  more  than  sixty  years;   WUmot 
C.J.  said,  that  if  a  man  has  been  in 
possession  of  a  house  with  lights,  be- 
longing  to  it  ibr  fifty  or  sixty  years,  no 
roan  can  stop  up  those  lights :  posses^ 
sion  for  such  a  length  of  time  amounts 
to  a  grant  of  the  liberty  of  making 
them;  it  is  evidence  of  an  agreement 
to  make  them.    If  I  am  in  possession 
of  an  estate  for  so  long  a  period  as 
sixty  years,  I  cannot  be  disturbed  even 
by  a  writ  of  right,  the  highest  writ  in 
the  law.    If  my  possession  of  the  house 
cannot   be  disturbed,   shall  I  be  dis- 
turbed in  my  lights  f    It  would    be 
absurd.    But  the  action  can  only  be 
maintained  for  damages  so  far  as  the 
lights  originally  extended,  and  not  for 
an  increase  of  light  by  enlarging  the 
windows  recently  ;  and  I  should  think 
a  much  shorter  time  than  sixty  years 
might  be  sufficient;  but  here  there  has 
been  a  possession  of  that  time.   Dougal 
"v.Wiistm.  Sittings  C.B.  Trin.9G.S. 
So  in  an  action  on  the  case  for  ob« 
stmotittg  a  way,  the  pbiotiff  proved 
that  F.  was  seised    of  the  plaintiff's 
tenement  and  the  defendant's  close,  and 
in  1753  conveyed  the  tenement  to  the 
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plaintiff  faith  ail  ways  therewith  usedj 
and  that  this  way  had  been  used  with 
the  tenement  as  far  back  as  memory 
could  go.  The  defendant  produced  a 
subsisting  lease  from  F*  for  three  lives 
made  in  1723,  by  which  F*  demised 
the  field  in  question  in  as  ample  a  man* 
ner  as  one  J?,  a  former  tenant  held  it, 
and  in  the  lease  there  was  no  exception 
of  a  way  over  the  close.  Yates  J. 
held  that  by  the  lease  without  any  re- 
servation the  way  was  gone,  and  there- 
fore could  not  pass  under  the  words  cdl 
ways;  but  as  thirty  years  had  inter« 
vened  between  the  defendant's  lease 
and  the  plaintiff's  conveyance,  and  the 
way  had  been  used  all  the  titne^  that  was 
sufiicient  to  afford  a  presumption  of  a 
grant  or  licence  from  the  defendant  so 
as  to  make  it  a  way  lawfully  used  at  the 
time  of  the  plaintiff's  conveyance^  and 
then  the  words  of  reference  would 
operate  upon  it,  and  the  way  would 
pass.  Bull.  N.  P.  74.  Keymer  v.  Sum* 
mere.  If  trespass  be  brought  against 
a  person  for  using  a  way  under  similar 
circumstances,  as  he  cannot  prescribe 
for  the  way,  he  must  justify  under  a 
non-existing  grants  and  so  excuse  a 
profert.  As  where  in  trespass  quare 
clausum  fregit  in  B^  the  defendant 
justified  under  a  grant  of  a  right  of  way 
over  B*  by  a  deed  lost  by  time  and  ac- 
cident ;  and  on  issue  joined  on  a  traverse 
of  the  grant,  it  appeared  in  evidence 
that  the  way  had  been  used  adversely^ 
and  not  by  leave  and  favour,  for  twenty 
years  and  more,  over  the  close  B. 
Which  adverse  user  of  the  way  for  so 
long  a  period,  the  learned  judge  at  the 
trial  thought  sufficient  to  leave  to  the 
jury  to  presume  a  grant ;  and  the  court 
of  K.  B.  on  a  motion  for  a  new  trial 
confirmed  his  opinion.  S  East,  294. 
Campbell  v.  Wilson.  This  is  a  strong 
case :  for  the  grant  must  be  presumed 
to  have  been  made  within  twenty-six 
years,  because  at  that  time  all  former 


ways  had  been  extinguished  by  the 
operation  of  an  indosure  act  So  in  an 
action  on  the  case  for  obstructing  the 
phiintifi's  lights,  who  proved  an  unin- 
terrupted  possession  of  ihem  for  twenty- 
five  years  past ;  Gould  J.  who  tried  the 
cause  then  called  upon  the  defendant 
to  shew  if  he  could  answer  this,  be- 
cause, if  unanswered,  he  thought  it 
sufficient  to  establish  the  plaintiff's 
case.  The  defendant  upon  this  offered 
a  grant  from  the  former  owner  of  the 
defendant's  premises  to  the  plaintiff's 
predecessor  dated  June  1750,  by  which 
he  granted  him  liberty  to  put  out  a  par- 
ticular window,  and  argued  that  having 
this  grant  and  no  other,  it  must  be  pre- 
sumed that  the  plaintiff  never  had  any 
other,  and  this  would  be  an  answer  to 
the  presumption  arising  from  length  of 
possession.  The  judge  thought  the 
grant  would  not  alter  the  case,  as  it 
related  to  a  particular  window^  which 
was  not  included  in  the  present  action, 
and  no  exception  of  any  other,  or  re- 
ference was  mentioned  in  the  grant 
The  defendant  then  relied  on  the  pos- 
session, previous  to  these  twenty-five 
years ;  but  the  judge  said  that  would 
not  avail  them;  he  thought  twenty 
years'  possession  unanswered  was  suf- 
ficient, and  if  the  defendant  had  any 
evidence  to  explain  the  possession 
within  twenty  years,  to  shew  it  was 
limited  or  modified,  or  bad  in  its  com- 
mencement, that  would  be  material; 
the  defendant  offered  none  such,  and 
there  was  a  verdict  for  the  plaintiff; 
the  judge  however  reserved  the  point 
of  law  if  the  defendant  thought  fit  to 
move  the  court  Afterwards  a  rule  to 
shew  cause  why  there  should  not  be  a 
new  trial  was  obtained  on  the  ground  of 
a  misdirection ;  because  i  the  judge  told 
the  jury  that  so  long  an  enjoyment  was 
sufficient  to  give  the  plaintiff  a  right  to 
them,  although  the  defendant  offered 
to  prove  that  there  were  no  lights  there 
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preTious  to  that  time  ;  but  that  this  evi- 
dence was  not  received :  and  the  coun- 
sel for  the  rule  insisted  that  the  jadge 
liad  called  the  twenty-five  years'  pos- 
session an  absolute  bar,  incapable  of 
being  overturned  by  any  contrary  proof, 
where  it  was  only  a  presumptive  proof 
which  might  be  explained  away  ;  that  it 
was  a  matter  of  fact  for  the  jury,  but 
the  judge  left  nothing  to  the  jury, 
treating  it  as  a  matter  of  law.  Lord 
MantfieidL  I  think  there  must  be  some 
mistake  in  the  statement  of  what  passed 
at  the  trial  The  enjoyment  of  lights, 
with  the  defendant's  acquiescence  for 
twenty  years,  is  such  decisive  pre- 
sumption of  a  right  by  grant  or  other- 
wise, that  unless  contradicted  or  ex- 
plained, the  jury  ought  to  believe  it ; 
but  it  is  impossible  that  length  of  time 
can  be  said  to  be  an  absolute  bar,  like 
a  statute  of  limitation ;  it  is  certainly  a 
presvmpHve  bar  which  ought  to  go  to  a 
jury.  Thus  in  the  case  of  a  bond, 
there  is  no  statute  of  limitations  that 
bars  an  action  upon  it,  but  there  is  a 
time  when  a  jury  may  presume  the 
debt  to  be  discharged,  as  if  no  interest 
appear  to  have  been  paid  for  sixteen  or 
twenty  years.  The  same  rule  prevails 
in  the  case  of  a  highway.  Time  im- 
memorial itself  is  only  presumptive  evi- 
dence ;  for  so  it  was  held  in  the  case  of 
the  Mayor  of  Kingston  upon  Hull  v. 
Horner^  Cowp.  102.  In  a  case  before 
me  at  Maidstone,  I  held  length  of  time, 
when  unanswered  and  unexplained,  to 
be  a  bar.  Willes  J.  There  was  a  case 
before  me  at  York  where  I  held  unin- 
terrupted possession  of  a  pew  for  twenty 
years    to    be    presumptive    evidence 


merely,  and  that  opinion  was  after- 
wards confirmed  in  the  court  of  Com- 
mon Pleas.  Ashhurst  J.  I  should  have 
thought  it  was  the  duty  of  the  counsel 
for  the  defendant  to  have  told  the 
judge  that  this  evidence  was  only  a 
presumptive,  not  an  absolute  bar;  (to 
which  it  was  answered  by  Coke  of 
counsel  for  the  defendant,  that  it  was 
so,  and  a  case  was  cited  where  forty 
years  were  held  not  to  be  an  absolute 
bar.)  BuUer  J.  I  incline  very  much 
to  think  that  the  judge  was  misunder- 
stood, for  he  could  never  call  it  an 
absolute  bar.  In  the  WeUs  harbour 
case  this  court  went  fully  into  the 
doctrine^  and  the  rule  of  law  is  clear, 
that  length  of  time  is  presumptive  evi- 
dence only.  The  judge  said,  '*!  think 
**  twenty  years*  uninterrupted  posses- 
<<  sion  of  these  windows,  is  a  sufficient 
"  rigkt  for  the  plaintiff's  enjoyment 
"  of  them."  Now  that  expression  is 
open  to  a  double  construction.  If  the 
judge  meant  it  was  an  absolute  bar,  he 
was  certainly  wrong ;  if  only  as  a  pre- 
sumptive bar^  he  was  right  The  court 
seemed  much  inclined  to  discharge  the 
rule,  but  the  counsel  for  the  defendant 
pressing  it  much,  it  was  made  absolute. 
However,  the  next  day  BuUer  J.  said 
that  Ashhurst  J.  had  waited  on  Mr. 
J.  Gould  who  said  he  never  had  an  idea 
but  it  was  a  question  for  a  jury ;  and 
would  have  left  it  to  the  jury,  if  the 
counsel  for  the  defendant  had  asked  it ; 
that  he  compared  it  to  the  case  of 
trover,  where  a  demand  and  refusal  are 
evidence  of,  but  not  an  actual  conver- 
sion. Rule  discharged.  Darwin  v. 
Upton.    Mich.  26  Geo.  S.  K.  B.  (a) 


(a)  So  where  it  had  been  proved  that 
the  owners  of  a  fishery  and  their  lessees 
had,  for  above  twenty  years  last  past, 
publicly  landed  their  nets  on  another's 
ground,  and  had  occasionally  repaired 
the  landing  places,  it  was  held  that  it 
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had  been  properly  left  to  the  jury  to 
presume  a  grant  of  the  right  of  landing 
nets  to  the  owners  of  the  fishery.  2  B. 
&  B.  667.  Gray  v.  Bond.  In  this  case 
there  was  no  direct  evidence  whether  or 
not  the  owner  of  the  land  had  any  know- 
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So  in  an  action  on  the  case  for  dis- 
turbing the  plaintiff  in  the  possession  pf 
a  pew  in  a  church,  which  the  plaintiff 
and  those  under  whom  he  claimed  had 
been  in  the  uninterrupted  enjoyment  of 
for  thirty-six  years,  but  which  appeared 
in  evidence  to  have  been  an  open  pew 
before  that  period,  the  learned  judge 
recommended  it  to  the  jury  to  presume 
a  title  in  the  plaintiff  after  so  long  a 
possession  as  thirty*six  years,  and  the 
court  of  K.  B.  afterwards  on  a  motion 


for  a  new  trial,  held  the  direction  of 
the  judge  was  proper.  Rogers  v. 
Brooks,  cited  in  1  T.  R.  4S1.  note  (a). 
But  the  pew  must  be  laid  in  the  decla- 
ration as  appurtenant  to  a  messuage  in 
the  parish:  otherwise  a  bare  possession 
of  the  pew  for  sixty  years  and  more  is 
not  a  sufficient  title  to  maintain  an  ac- 
tion on  the  case  for  disturbing  the  plain- 
tiffin  his  enjoyment  thereof,  but  he  must 
prove  a  prescriptive  right,  or  a  faculty. 
1  T.  R.  428.  Stokes  v.  Booth.  (6) 


ledge  of  the  practice  of  landing  the 
nets,  &c.  In  cases  of  right  of  way,  &c, 
the  original  enjoyment  could  not  be  ac- 
counted for,  unless  a  grant  had  been 
made ;  and  therefore  it  was  held  that 
from  long  enjoyment  such  grants  might 
be  presumed.  But  where  the  original 
enjoyment  was  consistent  with  the  fact 
of  there  being  no  conveyance,  the  true 
question  to  be  presented  to  the  jury  is, 
whether  in  fact  a  conveyance  has  ever 
been  made.  Thus  where  in  ejectment 
the  defendant's  ancestor  came  into  pos- 
session of  certain  lands  more  than  50 
years  ago,  as  a  creditor  under  a  judg- 
ment obtained  against  the  then  owner 
of  the  land,  and  defendant's  family  had 
continued  in  possession  ever  since,  it 
was  held  that  the  original  possession 
having  been  taken>  not  under  any  con- 
veyance, the  length  of  possession  was 
only  primd  facie  evidence  from  which 
a  jury  might  infer  a  subsequent  con- 
veyance by  the  original  owner  or  sonae 
of  his  descendants,  but  that  it  might  be 
rebutted,  and  that  the  jury  must  not 
presume  such  conveyance  from  le^igth 
of  possession,  unless  they  were  satisfied 
that  it  had  actually  been  executed,  and 
the  court  refused  a  rule  for  a  new  trial, 
after  a  verdict  for  the  lessor  of  the 
plaintiff.  5  B.  &  A.  232.  Doe  v.  Reed, 
In  this  case  Abbott  C.  J.  observed,  that 
in  his  opinion  presumptions  of  grants 
and  conveyances  had  already  gone  to 


too  great  length,  and  that  he  was  not 
disposed  to  extend  them  further.  [See 
further,  as  to  the  presumption  of  grants 
and  conveyances,  5  B.  &  C.  937.  Wynne 
V.  Griffiths,  perBayley  J.  10  Bing.  75. 
Tenny  v.  Jones.  S  M.  &  Sc.  472.  S.  C.  1 
Cr.M.&R.877.  Jenkins  y.  Harvey.  3 

A.  &  E.  554.  Blewett  v.  Tregonning.  5 
N.&M.308.  S.C.  5A.&E.514. /2a 
v.  Scarisbricky  per  Lord  Denman.  And 
as  to  presuming  surrenders,  6  Bing.  174. 
Doey. Cooke.  3M.&P.411.  S.C.  2Cr. 
&  J.  461.  Day  V.  Williams,  per  Bayley 

B.  2  B.  &  Ad.  573.  Doe  v.  Plowman: 
and  as  to  presuming  Acts  orParliament, 
12  A.  &  E.  512.  Reg.  v.  Dean  and 
Chapter  of  Exeter.  4  P.  &  D.  252.  S.  C] 

{h)  [See  also  5  B.&  C.  1.  ByerUsy  v. 
Windus.  7D.&R.564.  S.C]  And 
even  a  faculty  granting  a  pew  to  a  man, 
will  not  entitle  him  to  an  action  at  law 
for  disturbance,  unless  it  annex  the  pew 
to  some  messuage.  The  remedy  is  in 
the  ecclesiastical  court.  5  B.  &  A.  356* 
Mainwaring  v.  Giles.  [And  even  where 
the  occupiers  of  a  house  have  used  a 
pew  for  many  years,  the  jury  are  not 
hound  to  presume  a  faculty.    3  Mann. 

6  R.  389.  Morgan  v.  Curtis.  There 
may  be  a  prescriptive  right  to  a  pew  in 
the  nave  of  a  church,  as  well  as  in  an 
aisle,  enjoyed  in  respect  of  a  house  out 
of  the  parish.  1  Y.  &  J,  583.  Lo^' 
ley  y.  Hayward.    But  see  5  B.  &  C.  l« 

7  D.  &  R,  564.] 
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However  in  an  action  on  the  ca^e  for 
disturbance  of  a  pew,  it  was  adjudged 
that  uninterrupted  possession  of  a  pew 
in  the  chancel  of  a  church  for  thirty 
years,  was  presumptive  evidence  of  a 
prescriptive  right  to  the  pew,  in  an  ac- 


tion against  a  wrong-doer;  but  that  pre- 
sumption might  be  rebutted  by  proof 
that  the  pew  had  no  existence  thirty 
years  ago.  5  T.  R.  296.  Griffith  v. 
Matthews,  (c) 

But  though  an  uninterrupted  posses- 


(c)  [Before  the  stot.  2  &  S  W.  4«. 
c.  71.  (commonly  called  the  Prescrip- 
tion Act),  the  cases  above  cited  (see 
also  2  B.  &  C.  686.     Cross  v.  Leuns. 
S  Bing.  lis.      Liva   v.  Wilson)  had 
folly  established  that  the  uninterrupted 
eiyojment  of    a  profit  d  prendre  or 
easement  for  twenty  years  or  upwards 
was  not  a  bar  or  title  in  itself,  but  only 
mdaiee  from  which    the  jury  might 
presume  a  grant.     But  by  that  statute, 
8.1.,  where  a  right  of  conunon  or  other 
profit  to  be  enjayed  from  or  upon  land 
(except  tithes,  rent,  and  services,)  shall 
have   been    enjoyed    by    any    person 
claimiDg  right  iJiereto  without  interrup- 
tion for  thirty  years,  the  claim  thereto 
shall  not  be  defeated  merely  by  shew- 
ing that  it  was  first  enjoyed  at  any  time 
prior  to  such  period  (though  it  may  be 
defeated  in  any  other  way  by  which  it 
was  liable  to  be  defeated  before  the 
Act);  and  when  the  right  shall  have 
been  so  enjoyed  for  sixty  years,  it  shall 
be  deemed  absolute  and   indefeasible, 
unless  it  shall  appear  that  it  was  en- 
joyed by  an  express  consent  or  agree- 
ment made  or  given  by  deed  or  writing. 
Sect  2.  contains  a  similar  enactment 
with  respect  to  clums  to  '<  any  way  or 
*<  other  easement,    or   to    any  water- 
**  coarse,"  substituting  the  periods  of 
tKoUy  years  and  forty  years  in  lieu  of 
Hdrhf  and  sixty. —  By  sect  3.,  when 
the  access  and  use  of  light  to  and  for 
any  dwelling-house,  workshop,  or  other 
budding,  shall  have  been  actually  en- 
joyed therewith  for  the  full  period  of 
twenty  years  without  interruption,  the 
right  thereto  shall  be  deemed  absolute 
and  indefeasible,  any  local  usage  or  cus- 


tom to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  pur- 
pose by  deed  or  writing. —  By  sect.  6., 
in  the  cases  provided  for  by  the  Act, 
no  presumption  shall  be  allowed  in  sup- 
port of  any  claim,  upon  proof  of  the  en- 
joyment of  the  right  for  any  less  period 
of  time  than  that  mentioned  in  the  Act 
—  By  sect  5.,  the  claimant  of  the  right 
may,  in  pleading,  continue  to  allege  it 
generally,  without  averring  its  imme- 
morial existence,  in  all  cases  where  he 
could  have  done  so  at  the  time  the 
Act  passed  ;  and  on  a  traverse  of  such 
allegation,  the  provisions  of  the  Act 
shall  be  admissible  in  evidence  to  sus- 
tain or  rebut  it:  And  in  cases  where 
he  must  have  alleged  th0  immemorial 
existence  of  the  right,  it  shall  be  now 
sufficient  to  allege  "  the  enjoyment 
"  thereof  as  of  right  by  the  occupiers  of 
'^  the  tenement  in  respect  whereof  the 
"  same  is  claimed  for  and  during  such 
<'  of  the  periods  Mentioned  in  this  Act 
**  as  may  be  applicable  to  the  case." 

In  order  to  establish  a  right  under  the 
first  or  second  section,  the  enjoyment 
must  have  been  <<  as  of  right;  "  (and  a 
plea  alleging  the  enjoyment  to  have  been 
"  of  right "  merely  is  bad,  even  after 
verdict  Halford  v.  Hankinsony  Q.  B. 
H.  T.  1844.)-  Therefore,  if  the  right 
shall  appear  to  have  been  enjoyed  by 
the  claimant,  not  openly  and  in  the 
manner  that  a  person  rightfully  entitled 
would  have  used  it,  but  by  stealth  as  a 
trespasser  would  have  done — if  he 
shall  have  occasionally  asked  the  per- 
mission of  the  occupier  of  the  land  — 
C  2 
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sion  for  twenty  years  or  upwards  should  tion,  that  the  possession  was  with  the 

be  sufficient  evidence  to  be  leil  to  a  acquiescence  of  him  who  was  seised  of 

jury  to  presume  a  grant;  yet  the  rule  an  estate  ^tn^m/aiuv.-  for  a  tenant  for 

must  ever  be  taken  with  this  qualifica-  life  or  years  has  no  power  to  grant  any 


no  title  will  be  acquired;  because  it 
was  not  enjoyed  *'  as  of  right.*'     1  Cr. 
M.  &  R.  219.     2  Bing,  N.  C.  709.    4 
A.  &  £.  382.     For  the  same  reason  it 
will  not,  if  there  has  been  unity  of  pos- 
session during  all  or  part  of  the  time ; 
for  then  the  claimant  will  not  have  en- 
joyed "  as  of  right "  the  profit  a  prendre 
or  easement,  but  the  soil  itself.     1  Cr. 
M.  &  R.  219.     4  M.  &  W.  496.      2 
Q.  6.  813.     And  as  these  causes  and 
matters  disprove  enjoyment  of  the  ease- 
ment or  profit  d  prendre^  "  as  of  right," 
for  the  period  alleged,  they  may  be 
given  in  evidence  under  a  mere  traverse 
of  the  allegation  of  enjoyment,  and  need 
not  (indeed  must  not,  10  M.  &  W.  699.) 
be  specially  pleaded,  notwithstanding 
the  fifth  section  goes  on  to  enact,  that 
**  if  the  other  party  shall  intend  to  rely 
<<  on  any  proviso,  exception,  incapacity, 
<<  disability,    contract,    agreement,    or 
^*  other  matter  herein-before  mentioned, 
<'  or  on  any  cause  or  matter  of  fact  or 
*'  of  law  not  inconsistent  with  the  simple 
*<  fact  of  enjoyment,  the  same  shall  be 
**  specially  alleged    and    set    forth   in 
'*  answer  to  the  allegation  of  the  party 
"  claiming,  and  shall  not  be  received 
<<  in  evidence  on  any  general  traverse 
"  or  denial  of  such  allegation ; "  for  the 
words  here  '^  not  inconsistent  with  the 
*'  simple  fact  of  enjoyment,"  are  referable 
to   the  fact  of  enjoyment    as    before 
stated  in  the  Act,  viz.  an  enjoyment 
"  as  of  right."     1  Cr.  M.  &  R.  614. 
Monmouth  Canal  Company  v.  Harford, 
4  A.  &  E.  369.  TickU  v.Broum.  6  N.  & 
M.  230.  S.  C.  2  Bing.  N.  C.  705.  Beas- 
ley  V.  Clarke.    3  Scott,  258.  S.C.  4  M. 
&W.496.  Onley  \.  Gardiner.    2Q.B, 
813.  Clayton  v.  Corby.     2  G.  &  D.  1 74. 
S.  C.  lOM. &  W.  699.  England  v.  WaU. 


2  M.  &  Rob.  244.     Clay  v.  Shackeray. 
But  if  an   enjoyment  for  the  longer 
period  mentioned  in  the  Act  be  alleged, 
and  the  other  party  purposes  to  defeat 
it  by  relying  on  a  licence  in  writing 
covering  the  whole  time^  such  licence 
must  be   replied ;  and  the  same  of  a 
parol  licence,  if  an  enjoyment  for  the 
shorter    period    be    alleged :    For   in 
such  cases  the  enjoyment  has  been  "  as 
<<  of  right "  for  the  whole  period  within 
the  meaning  of  the  statute  ;  and  there- 
fore the  allegation  cannot  be  traversed, 
but   must  be  confessed  and  avoided: 
Whereas  the  asking  leave  from  time  to 
time  within  the  period  breaks  the  con- 
tinuity of  the  enjoyment  "  as  of  right," 
because  each  asking  of  leave  is  an  admis- 
sion that,  at  that  time,  the  asker  had  no 
right,  and  therefore  the  evidence  of  such 
asking  is  admissible  under  a  mere  traverse 
of  the  allegation  of  enjoyment  for  the 
period  "  as  of  right"  4  A.  &  E.  383.  (See 
6  M.  &  W^  806.,  per  Alderson  B.    Ac- 
cord.)   So  a  special  replication  appears 
to  be  proper,  where  the  enjoyment  of  a 
right  of  way  for  twenty  years  is  alleged 
under  the  Act,  and  the  other  party 
purposes  to  shew  that  before  the  com- 
mencement of  the  period  a  certain  state 
of  things  existed  which  gave  rise  to 
and  authorized  the  enjoyment,  but  that 
that  state  of    things  ceased  to  exist 
within  the  twenty  years.    6  M.  &  W. 
795.    Kinlock  v.  Nevile.    As  to  what 
is  an  enjoyment  "  as  of  right "  of  an 
artificial  watercourse,  see  5  M.  &  W. 
203.   Arkwright  v.  Cell.      11  A.  &  E. 
571.    Magor  v.  ChadwicL    3  N.  &  P. 
367.  S.  C. 

By  sect  4.  "  Each  of  the  respective 
'*  periods  of  years  herein-before  men- 
''  tioned  shall  be  deemed  and  taken  to 
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such  right  for  a  longer  period  than  for  twenty  years  or  upwards  without 

during  the  continuance  of  his  particu-  interruption,   and  then  the   particular 

lar  estate.   If  such  a  tenant  permits  ano-  estate  determines,  such   user  will  not 

ther  to  enjoy  an  easement  on  his  estate  affect  him  who  has  the  inheritance  in 


<<  be  the  period  next  before  some  suit 
''  or  action  wherein  the  claim  or  matter 
**  to  which  such  period  may  relate  shall 
"have  been  or  shall  be  brought  into 
"  question,  and  no  act  or  other  matter 
**  shall  be  deemed  to  be  an  interruption, 
"within  the  meaning  of  this  statute, 
"unless  the  same  shall  have  been  or 
'*  shall  be  submitted  to  or  acquiesced  in 
*■  for  one  year  after  the  party  interrupted 
"shall  have  had  or  shall  have  notice 
"  thereof,  and  of  the  person  making  or 
"authorizing  the  same  to  be  made." 
—In  the  construction  of  this  section  it 
has  been  held  that  the  periods  must  be 
those  immediately  preceding  the  bring- 
ing of  some  action  or  suit  in  which 
the  claim  shall  be  brought  in  question, 
and  are  to  be  reckoned  up  to  the  com- 
mencement of  the  suit  and  not  up  to 
the  act  complained  of.  S  Bing.  N.  C. 
52.  Janes  v.  Price.  8  Scott,  376.  S.  C. 
1  M.  &  W.  77.  Wright  v.  WiUiams.  7 
A.&E.  698.  Richards  Y.  Fry.  3N.& 
M.  67*  S.  C.  (though  in  pleading  it  will 
suffice  to  aver  the  period  to  have  been 
"  before  the  commencement  of  the  suit," 
iDasmuch  bs  this  must  be  taken  to  mean 
**  flat  before  the  commencement  of  the 
«  suit."  8  Bing.  N.  C-  52.  7  A.  &  E. 
707.).  It  has  been  further  held,  that 
the  clause  in  this  section  requiring  that 
the  interruption,  in  order  to  bar  the 
title,  shall  have  been  acquiesced  in  for 
more  than  a  year,  is  not  limited  to  ob- 
structions preceded  and  followed  by 
portions  of  the  prescribed  periods^  but 
applies  also  to  obstructions  ending  with 
them:  The  prescribed  period  must 
elapse;  but  no  interruption  is  to  be 
considered  as  preventing  the  period 
from  running,  unless  that  interruption 
bs  the  duration  of  one  year,  whether 


it  be  in  the  middle  or  at  the  end  of  the 
period.  Accordingly  it  has  been  held 
that  where  the  access  and  use  of  light 
has  been  enjoyed  for  nineteen  years  and 
a  fraction,  and  is  then  interrupted,  a 
right  will  be  gained  under  the  third 
section,  provided  the  action  be  brought 
after  the  expiration  of  twenty  years, 
and  before  the  interruption  has  con- 
tinued for  a  year.  11  A.  &  E.  688. 
Flight  V.  Thomas.  3  P.  &  D.  442.  S.  C, 
affirmed  in  Dom.  Proc.  8  CI.  &  F.  231. 
Whether  it  is  another  consequence  of 
this  construction  that  if  there  has  been 
enjoyment  for  the  prescribed  period 
without  interruption,  and  then  an  inter- 
ruption submitted  to  for  a  year  before 
action  brought,  the  right  is  gone,  seems 
uncertain.  —  It  remains  to  consider 
what  is  an  "  interruption  **  within  the 
meaning  of  this  clause.  It  has  been  held 
to  mean  an  adverse  obstruction,  and  not 
a  mere  discontinuance  of  user  by  the 
claimant  himself :  And  though  the  sixth 
section  (see  antd,  p.  175  e)  excludes  any 
presumption  from  proof  of  the  exercise 
of  right  during  a  less  period  than  the 
previous  clauses  require,  and  conse- 
quently  the  enjoyment  must  be  brought 
down  by  proof  through  the  full  extent 
of  the  prescribed  period  to  the  time 
of  the  commencement  of  the  action, 
(8  A.  &  E.  161.  Bailey  v.  Appleyard. 
8  N.  &  P.  257.  S.  C.  11  A.  &  E.  788. 
Parkery.  MitcheU.  3  P.  &  D.  655.  S.C), 
yet  if  proof  be  given  of  a  right  enjoyed 
at  the  time  of  action  brought  and  at 
the  commencement  of  the  period,  but 
disused  during  any  part  of  the  inter- 
mediate time,  it  is  always  a  question 
for  the  jury  whether,  at  that  time^  the 
right  had  ceased  or  was  still  substan- 
tially enjoyed.  Thus,  where  a  com- 
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reversion  or  remainder;  but  when  it 
vests  10  possession  the  reversioner  may 
dispute  the  right  to  the  easement,  and 
the  length  of  possession  will  be  no  an« 


swer  to  hb  claim.  Thus  where  A,  being 
tenant  for  life  with  a  power  to  make  a 
jointure,  which  he  afterwards  executed, 
gave  licence  to  B.  in  174^79  to  erect  a 


moner  had  ceased  to  use  the  common 
during  two  years  of  the  thirty,  having 
no  commonable  cattle  at  the  time,  but 
had  used  it  before  and  after,  it  was 
held,  that  a  jury  were  justified  in  find- 
ing a  continued  enjoyment  of  the  right 
during  the  thirty  years.  3  Q.  B.  581. 
Carr  v.  Foster.  2  G.  &  D.  753. 
S.  C.  See  also  1  M.  8c  Rob.  382. 
Pat/ne  v.  Shedden.  4  A.  &  £.  890, 
891.  Lawsan  v.  Langley,  per  Little^ 
dak  J.  4,  Bing.  N.  C.  381.  Hatt  v. 
Swiji.  6  Scott,  167.  S.  C.  Still  the 
enjoyment  must  be  continuing  in  the 
sense  that  the  statute  will  not  be  satis- 
fied by  an  enjoyment  for  different 
intervals  which  added  together  would 
make  up  the  prescribed  period,  the  last 
continuing  up  to  the  commencement  of 
the  suit.  4  M.  &  W.  496.  Onleif  v. 
Gardiner,  However,  this  admits  of  an 
exception  in  the  instance  of  the  ex- 
clusion from  the  period  (under  sect  7., 
see  infrd,  175 1.  note  (d)  )  of  the  time  of 
a  tenancy  for  life;  for  in  Clayton  v. 
Corby,  2  Q.  B.  813.  2  G.  &  D.  174. 
S.C.,  where  the  defendant  pleaded  gene- 
rally that  he  had  enjoyed  as  of  right  for . 
thirty  years  next  before  the  commence- 
ment of  the  suit ;  and  the  plaintifi*  re- 
plied that  a  life  estate  was  outstanding 
for  twenty^seven  of  the  said  thirty  years ; 
to  which  the  defendant  rejoined,  deny- 
ing that  the  life  estate  continued  during 
any  part  of  the  thirty  years  mentioned 
in  the  plea;  and  it  appeared  that  the 
life-estate  began  in  1785,  and  continued 
till  1834,  but  the  defendant  proved  the 
enjoyment  from  1761  till  action  brought 
in  1840,  so  that. he  shewed  an  enjoy- 
ment for  twenty-five  years  before  the 
life  estate,  and  during  its  continuance, 
and  six  years  after  it,  and  up  to  the 


commencement  of  the  action;  it  was 
held  that  this  was  sufficient,  and  that 
the  thirty  years  need  not  be  the  actual 
thirty  next  before  the  commencement 
of  the  action. 

The  fifth  section  seems  to  have  been 
drawn  as  though  a  pro^t  a  pretidre  could 
not  be  claimed  except  as  appendant  or 
appurtenant ;  and  it  is  doubtful  whether 
a  profit  d  prendre  in  gross  is  within  it, 
(e.  g.  a  right  to  a  sole  and  several  pas- 
ture). Perhaps  such  a  case  may  be 
held  to  be  within  the  equity  of  the  sta^ 
tute.  5M.&W.  404.  6M.&W.54% 
543.  But  then  the  plea  must  be  specially 
framed ;  for  if  it  were  in  terms  accord- 
ing to  the  fifth  section,  it  could  only  be 
supported  by  proof  of  a  right  exercised 
as  appendant  or  appurtenant  to  "the 
<*  tenement  in  respect  whereof  it  is 
«  claimed."  See  7  M.  &  W.  63.  74. 80. 
Wichham  v.  Hawker.  Again,  if  the 
plea  claims  the  right,  in  the  old  form, 
immemorialfyf  and  that  is  disproved,  the 
case  will  not  be  aided  by  the  statute, 
though  the  right  shall  have  been  enjoyed 
for  the  full  period  of  thirty  years.  5  M. 
&  W.  398.   Welcome  v.  Z^fUon. 

A  liberty  to  come  into  and  upon 
lands,  and  there  to  hawk,  hunt,'fish^ 
and  fowl,  seems  to  be  a  profit  d  pren^ 
dre  within  the  first  section.  7  M.  & 
W.  63.  As  to  what  is  an  easement,  &c. 
within  the  second  section,  see  1  M.  & 
W.  77.  Wrighi  v.  WiUiams.  10  A, 
&  £.  590.  Flight  v.  Thomas.  2  P.  & 
D.  531.  S.  C.  As  to  the  difference 
between  an  easement  and  a  profit  d 
prendre^  see  8  A.  &  E.  161.  168.  Bat* 
ley  V.  Appleyard.  3  N.  &  P.  257. 
S.  C.  As  to  what  amounts  to  the  access 
and  use  of  light  within  the  third  sec- 
tion, see  1  M.  &  Rob.  230.    Roberts  v. 
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wear  on  the  river  T.  in  A.*»  soil,  for 
the  purpose  of  watering  B.*s  meadows^ 
and  then  A.  died*  and  the  jointress  en- 
tered and  continued  seised  down  to  the 
179%  when  the  tenant  of  A.*b  farm 
diverted  the  water  of  the  river  from 
the  wear;  upon  which  the  tenant  of 
B's  farm  brought  an  action  on  the  case 
for  diverting  the  water ;, it  was  held  by 
the  court  of  K.B.,  that  the  uninterrupt- 
ed possession  of  the  wear  for  so  many 
years  with  acquiescence  of  the  particu- 
lar tenants  for  life  did  not  affect  him 


who  had  the  inheritance  in  reve)*sion ; 
but  as  the  court  entertained  some  doubt 
of  the  fact  of  the  licence,  and  as  the 
verdict  for  the  plaintiff  would  not  con- 
clude the  rights  of  the  parties,  they 
did  not  think  it  right  to  disturb  the 
verdict :  but  /he  court  was  of  opinion 
upon  the  point  of  law  as  above  stated. 
Bradbury  v.  GrinselL  Mich.  4 1  Geo. 
3.  K.  B.  See  2  Salk.  422.  Hunt  v. 
Bum,  1  Bro.  Par.  Cas.  48.  1  Lutw. 
781, 782.  S.  C.  (d)  But  the  reversioner 
may,  in  all  cases,  bring  an  action  where 


Maeord,  The  custom  of  London  does 
not  prevent  its  operation.  3  Q.  B. 
109.  Saliers*  Company  v.  Jay.  2  6. 
&  D.  414.  S.  C] 

A  licence  may  be  presumed  within 
twenty  years,  though  in  general  a  grant 
cannot :  as,  in  an  action  of  ejectment  to 
recover  part  of  a  waste  enclosed  by  the 
defendant,  where  it  was  proved  that  the 
steward  of  the  lord  of  the  manor  had 
from  time  to  time  seen  the  enclosure, 
which  had  been  nearly  thirteen  years, 
without  making  any  objection,  this  was 
held  to  be  evidence,  from  which  the 
jory  might  presume  a  licence  from  the 
loid.  11  East,  B6.  Doe  v.  Wilson.  2 
PhilLEv.  160.  [1A.&E.536.  Bridges 
V.  Blanehard  3  N.  &  M.  691.  S.  C. 
See  6  A.  &  E.  495.  Doey.Heakin.  2 
N.&P.660.  S.C.] 

{d)  So  where  a  person  put  out  lights 
and  enjoyed  them  for  more  than  twenty 
jean  without  interruption  from  the 
occupier  of  the  opposite  premises,  who 
was  a  lessee  for  years,  it  was  held  that 
the  enjoyment  of  such  an  easement, 
without  the  knowledge  of  the  landlord, 
would  not  affect  the  latter  on  the  de> 
termination  of  the  lease;  and  conse- 
quently that  a  succeeding  tenant  under 
such  landlord  would  not  be  liable  to 
an  action  for  raising  his  own  premises, 
and  thereby  obstructing  the  opposite 
lights.     11  East,  372.  Daniel  v.  Nort/t. 


So  where  plaintiff's  windows  had  ex- 
isted for  more  than  twenty  years,  and  the 
defendant  had  erected  a  building  which 
darkened  them, upon  the  adjoining  land; 
the  land  had  been  glebe  belonging  to  a 
rectory,  but  had  lately  been  conveyed 
in  exchange  to  one  Brereton,  by  the 
then  rectdr,  with  the  consent  of  the 
bishop  and  patron,  under  the  authority 
of  Stat.  55  Geo.  3.  c  147.,  and  hj  Brere- 
ton conveyed  to  the  defendants ;  it  was 
held  that  the  action  could  not  be  sup- 
ported, because  the  rector,  who  was 
tenant  for  life,  could  not  grant  the 
easement,  and  therefore  no  valid  grant 
could  be  presumed.  4  B.  &  A.  579. 
Barker  v.  Richardson.  On  the  same 
principle  the  case  of  Wood  v.  Veal^ 
5  B.  &  A.  454.  was  decided.  —  [With 
regard  to  the  easement  of  light,  the  law 
has  been  altered  in  this  respect  by  the 
third  section  of  the  Prescription  Act  (see 
supr^  p.  175  e.  note  (c));  under  which 
twenty  years'  enjoyment  confers  an  abso- 
lute and  indefeasible  right,  (unless  it  has 
been  had  under  some  written  agreement,) 
without  regard  to  the  circumstance  of 
the  neighbouring  premises  having  been, 
during  any  part  or  the  whole  of  the  pe- 
riod, in  the  occupation  of  a  lessee.  But 
it  is  provided,  generally,  by  sect  7. "  that 
"  the  time  during  which  any  person 
^'  otherwise  capable  of  resisting  any 
"  claim  to  any  of  the  matters  before 
C  4 
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a  stranger  does  an  act  which  injures 
the  inheritance  and  renders  it  of  less 
value.  4Burr.2Hl.  Jeffer  y.  Gifford. 
With  respect  to  the  difference  be- 
tween length  of  time   which  operates 


as  a  bar  to  a  claim,  and  that  which 
is  only  used  by  way  of  evidence^  see 
Cowp.  108,  109.  Mayor  of  Hull  v. 
Homer.  Ibid.  214.  Eldridge  v.  KnoU. 
1  T.  R.  272.    Oitoald  v.  Legh.  (e) 


'*  mentioned  shall  have  been  or  shall 
"  be  an  infant,  idiot,  non  compos  men- 
<<  tis,  feme  covert,  or  tenant  for  life, 
'<  or  during  which  any  action  or  suit 
«  shall  have  been  pending,  and  which 
**  shall  have  been  diligently  prosecu- 
**  ted,  until  abated  by  the  death  of  any 
"'party  or  parties  thereto,  shall  be 
*^  excluded  in  the  computation  of  the 
"  periods  herein-before  mentioned,  ex- 
<^  cept  only  in  cases  where  the  right 
"  or  claim  is  hereby  declared  to  be  ab- 
'<  solute  and  indefeasible.''  And  by  sect 
8.  it  is  further  provided,  that  "  when 
*'  any  land  or  water  upon^  over,  or  from 
"  which  any  such  way  or  other  con- 
"  venieni  watercourse  or  use  of  water 
<'  shall  have  been  or  shall  be  enjoyed  or 
"  derived,  hath  been  or  shall  be  held 
"  under  or  by  virtue  of  any  term  oflife^ 
"  or  any  term  of  years  exceeding  three 
«<  years  from  the  granting  thereof,  the 
'<  time  of  the  enjoyment  of  any  such 
"  way  or  other  matter  as  herein  last  be- 
"  fore  mentioned^  during  the  continu- 
"  ance  of  such  term,  shall  be  excluded 
<*  in  the  computation  of  the  said  period 
"  of  forty  years,  in  case  the  claim  shall 
"  within  three  years  next  after  the  end 
"  or  sooner  determination  of  such  term 
"  be  resisted  by  any  person  entitled  to 
*'  any  reversion  expectant  on  the  deter- 
"  mination  thereof."  The  word  "  con- 
venient" in  this  section  is  probably 
inserted,  by  a  mistake  in  copying,  in- 
stead of  the  word  "  easement"  It 
was  held,  in  the  construction  of  these 
enactments,  that  where  a  way  had  been 
enjoyed  for  more  than  twenty  years, 
over  land  in  the  possession  of  a  lessee 
for  life  under  the  Bishop  of  Worcester^ 
this  user  gave  no  right  as  against  the 


bishop,  and  did  not  affect  the  see : 
And  further,  that,  as  the  user  could 
not  give  a  title  as  against  all  per- 
sons having  estates  in  the  locus  in  quo, 
it  gave  no  title  as  against  the  lessee  and 
the  persons  claiming  under  him,  and 
that  no  title  was  gained  by  an  user 
which,  did  not  give  a  valid  title  as 
against  the  bishop,  and  permanently 
affect  the  see :  for  that  an  enjoyment 
which  does  not  give  a  good  title  against 
all,  gives  no  title  at  all  under  the  sta- 
tute. 1  Cr.  M.  &  R.  211.  Bright  v. 
Walker.  It  has  been  further  held  that 
though  the  time  of  a  tenancy  for  life  in  a 
person  who  might  otherwise  be  capable 
of  resisting  the  claim,  is  excluded  by 
sect  7*  from  the  computation  of  the 
shorter  period  absolutely,  yet  the  time 
during  the  continuance  of  any  term  for 
life  or  years  is  excluded  by  sect  8.  from 
the  computation  of  the  longer  period  of 
40  years  conditionally  only ;  that  is,  pro- 
vided the  reversioner  expectant  on'  the 
determination  of  the  term  for  life  shall 
within  three  years  (that  is,  probably,  be^ 
fore  the  end  of  three  years)  after  such 
determination^  resist  the  right  1  M.  & 
W.  77.     WHght  V.  WiUiams.'} 

It  was  said  by  Le  Blanc  J.  in  3  Camp. 
82.  Chandler  v.  Thompson,  that  al- 
though an  action  for  opening  a  window 
to  disturb  the  plaintiff's  privacy,  was  to 
be  read  of  in  the  books,  he  had  never 
known  such  an  action  maintained,  and 
that  he  had  heard  it  laid  down  by  Eyre 
C.J.  that  such  an  action  did  not  lie, 
and  that  the  only  remedy  was  to  build 
on  the  adjoining  land,  opposite  the 
offensive  window. 

(e)  The  usage  which  is  supposed  to 
be  founded  on  a  grant  or  agreement 


Mich.  22  Car.  II.  Regis. 


175; 


detennines  also  the  extent  of  the  sup- 
posed grant  The  right  granted  is 
eoDsidered  to  be  commensurate  with 
the  right  enjoyed.  2  Phill.  Ev.  161. 
[2Bing.  N.  C.S89.  Bawerv.HilL  2 
Scott,  535.  S.  C.  Therefore  evidence  of 
a  user  of  a  way  with  horses,  carts,  and 
carriages,  for  certain  purposes,  does  not 
necessarily  prove  a  right  of  way  for  all 
purposes;  but  the  extent  of  the  right 
is  a  question  for  the  jury  under  all  the 
circumstances  of  the  case;  and  where 
the  claimant  uses  it  for  all  purposes  for 
wllich  he  has  occasion,  it  is,  at  all 
events,  evidence  of  a  general  right  of 
way.  See  1  Taunt  279.  Ballard  v. 
DywH.  1  Holt,  N.P.C.  455.  Jackson  v. 
SUteey.  4  M.  &  W.  245.  Cowling  v. 
Higginson.  5  Bing.  N.  C.  622.  Higham 
r.Babeit  7  Scott,  827.  S.C.  11  A.  & 
E. 75a 770,  771.  Allany.  Gomme.  See 
also  a  A.  &  £.  456.460,461.  De  Futzen 
V.  Lloyd.  6  N.  &  M.  776.  S.  C.  antd, 
VoL  II.  p.  114  /  note  (/).— By  the  new 
rules  of  pleading  H.  T.  4  W.  4.  V.  all 
rights  of  way,  common  of  pasture,  and 
other  similar  rights,  so  pleaded  as  to 
be  capable  of  being  construed  dbtribu- 
tively,  shall  be  taken  distributively : 
Therefore,  since  this  rule,  a  plea  of  a 
right  of  way  to  fetch  water  and  goods 
may  be  found  for  the  defendant  as  to 
the  water,  and  for  the  plaintiff  as  to  the 
goods.  S  Bing.  N.  C.  3.  Knight  v.  Woore. 
3  Scott,  326.  S.  C.  But  where  the  plea 
claimed  a  general  right  of  way  with  carts, 
horses,  &c.  in  respect  of  close  K.,  and 
the  proof  was  of  a  right  to  cart  timber 
only  from  close  JT.,  it  was  held  that  the 
phiotiff  was  entitled  to  the  entire  ver- 
dict; for  the  right  proved  was  a  qualified 
right,  and  not  part  of  the  right  alleged. 
5  Biog.  N.  C.  622.  Higham  v.  RabeU. 
7  Scott,  827.  S.  C.  See  also  3  M.  &  Gr. 
691.  IvaU  V.  Mann.  4  Scott,  N.  R.  342. 
S.C.     Ant^  Vol.  I.  p.  345.  note  (a).] 

A  person  who  has  enjoyed  a  limited 
right  cannot  lawfully  enlarge  it,  to  the 
detriment  of  others ;  and  in  case  of  such 


enlargement,  those  who  are  prejudiced 
may  lawfully  obstruct  the  use  in  the 
newly  acquired  part ;  but  still  he  will 
be  entitled  to  the  enjoyment  of  his 
former  right,  not  only  to  the  same  ex. 
tent,  but  in  the  same  specific  man- 
ner. 8  Camp.  80.  Chandler  y.Thomp^ 
son.  See  also  7  East,  195.  Weld  v. 
Hornby.  [But  a  window  may  be  so 
altered  as  to  be  prejudicial  to  the  owner 
of  the  adjoining  land;  in  which  case  the 
right  might  be  lost  altogether.  8  A.  &  £• 
325.  GarriU  v.  Sharp.  4  N.  &  M.  834. 
S.  C.  4  A.  &  £.  191.  perPatteson  J.  If  a 
wall  with  ancient  windows  is  rebuilt  in 
advance  of  its  former  site,  and  windows 
are  placed  looking  in  the  same  direction 
as  before  in  the  new  wall,  the  new  win- 
flows  are  not  privileged.  4  A.  &  E.  176L 
Blanchardr.  Bridges.  5N.  &  M.567. 
S.  C.  Roscoe's  Ev.  339.  edit  by  Smirke. 
The  easement  of  light  may  be  lost  by 
disuser  for  a  less  time  than  twenty 
years.  3  B.  &  C.  332.  Moore  v.  Raw- 
son.  5  D.  &  R.  234.  S.  C.  An  ease- 
ment will  not  be  lost  by  a  slight  alter- 
ation not  onerous  in  the  mode  of  enjoy- 
ment 4  Bing.  N.  C.  381.  Hall  y.  Swift. 
6  Scott,  167.  S.  C] 

Where  a  man  builds  a  street  on 
his  own  land,  and  it  is  used  by 
the  public  as  a  highway,  no  bar  or 
other  impediment  being  erected  by  the 
owner  of  the  soil,  a  dedication  to  the 
public  will  be  presumed,  so  far  as  the 
public  have  occasion  for  it,  which  is 
only  for  a  right  of  passage.  2  Str.  1004. 
Lade  v.  Shepperd.  1  Camp.  260.  Rex  v. 
Lloyd.  [3  Bing.  447.  Jarvis  v.  Dean. 
11  Moo.  354.  S.  C.  5  C.  &  P.  460. 
Trustees  of  British  Museum  v.  Finnis,'] 
But  if  a  bar  or  gate  be  kept  across  it, 
although  the  public  be  permitted  in 
general  to  pass,  no  dedication  can  be 
presumed ;  and  if  a  bar  be  erected 
at  first,  although  afterwards  knocked 
down,  the  presumption  of  a  dedica- 
tion is  rebutted.  1  Camp.  262.  note. 
Roberts  v.  Karr.    Ibid.   Lethbridae  v. 
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Winter.  [See  7  C.  &  P.  570.  Davies  v. 
Stephens.  In  determiDing  whether  or 
not  a  way  has  been  dedicated,  the  pro- 
prietor's intention  must  be  considered. 
If  it  appear  only  that  he  has  suffered  a 
continual  user,  that  may  prove  a  dedi- 
cation ;  but  such  proof  may  be  rebutted 
by  evidence  of  acts  shewing  that  he 
contemplated  only  a  licence  resumable 
in  a  particular  event  8  A.  &  £.  99. 
JBarraclough  v.  Johnson.  S  N.  &  P.  233. 
S.  C.  I  M.  &  Gr.  392.  The  Surrey  Canal 
v.  HaU.  1  Scott,  N.  R. 264.  S.C.  II  M. 
&  W.  827.  Poole  v.  Huskinson,  See  also 
3  B.  &  Ad.  681.  Rex  v.  Wright.^  In 
1 1  East,  375.  n.  The  Rugby  Charily 
V.  Merryufeaiherj  Lord  Kenyon  C.  J. 
held,  that  the  circumstance  of  the 
street  being  a  cul  de  sac  makes  no  dif- 
ference ;  but  in  5  Taunt  125.  Woodyer 
y.  Uadden^  the  court  of  C.  B.,  diss. 
Chambre  J.,  held,  that  there  could  be 
no  public  highway  where  there  was  no 
thoroughfare.  And  in  51^.  &  A.  454% 
Wood  ▼.  Veal,  Abbott  C.  J.  and  the 
court  seem  to  be  of  the  same  opinion. 
[See  4  A.  &  £.  698.  Rex  v.  Marquis  of 
Doumshire.  6  N.  &  M .  92.  S.  C]  In 
the  case  .of  a  dedication  to  tl^e  public^ 
as  of  a  grant  to  an  individual,  the  act 
must  be  done  by  the  owner  of  an  estate 
of  inheritance  in  the  land :  .  Therefore, 
in  Wood  y.  Vealy  above  cited,  where  the 
place  had  been  in  lease  from  1719  to 
1818,  there  being  no  evidence  of  consent 
by  the  owner  of  the  inheritance  before 
or  since  the  lease,  it  was  held,  that 
there  was  no  dedication^  although  du- 
ring the  lease  the  place,  which  was  a 
eul  de  sacy  was  paved  and  lighted  by 
the  parish,  and  was  described  in  an  Act 
of  Parliament,  1 1  Geo.  3.,  for  paving, 
&c.,  as  LiUU  Abington-streety  West^ 
minster^  and  the  owner  of  the  inherit- 
ance had  lived  in  the  neighbourhood 
for  24  years.  [See  also  4  B.  &  C.  574. 
Harper  v.  Charlesworth.  6  D.  &  K.  572. 
S.  C.   4  B.  &  Ad.  72.  Baxter  v.  Taylor. 


1N.&M.13.S.C.  1A.&E.555.Reg. 
v.  Bliss.  2  N.  &  P.  464.  S.  C.  Accord.] 
Where  the  owner  of  the  inheritance  is 
aware  of  the  use  made  by  the  public, 
and  does  not  oppose  it,  how  long  a  time 
shall  be  sufficient  to  bind  him,  and  make 
his  dedicatioi^  irrevocable,  seems  to  be 
unsettled :  In  the  Rugby  Charity  case. 
Lord  Kenyon  speaks  of  six  years  having 
been  held  sufficient ;  but  Mansfield  C. 
J.,  in  Woodyer  v.  Hodden^  asks,  if  six, 
why  not  one  ?  why  not  half  a  year  ? 

[Where  land  is  vested  in  fee  in  trustees 
for  certain  public  purposes,  they  may 
dedicate  the  surface  to  the  use  of  the 
public  as  a  highway,  provided  such  use 
be  not  inconsistent  with  the  purposes 
for  which  the  land  b  vested  in  them. 

5  B.  &  Ad.  469.   Rex  v.  Leahe.    2  N. 

6  M.  583.  S.  C.  So  a  canal  company 
may  dedicate  a  way  to  the  public.  1  M. 
&  Gr.  392.  The  Surrey  Canal  v.  HaU. 
1  Scott,  N.  R.  264.  S.  C.  (But  see  1 M. 
&  Rob.  24.  Rex  v.  Edmonton.)  A  road 
made  pursuant  to  an  Act  of  Parliament 
will  cease  to  be  a  public  road  as  soon 
as  the  Act  expires.  1  B.  &  Ad.  32. 
Rex  v.  MeUor, 

There  may  be  dedication /or  a  limited 
purpose^  as  for  a  footway,  horseway,  or 
driftway ;  7  B.  &  C.  257.  Marquis  of 
Stafford  V.  Coyney.  4  M.  &  W.  245. 
Cowling  v.  Higginson;  but  there  can- 
not be  a  dedication  to  a  limited  part 
of  the  public^  as  to  a  parish :  And  such 
partial  dedication  is  simply  void^  and 
will  not  operate  in  law  as  a  dedication 
to  the  whole  public.  1 1  M.  &  W.  827. 
Poole  V.  Hushinson. 

Notwithstanding  the  statutes  43  Geo. 
3.  c.  59.  and  5  &  6  W.  4.  c  50.  (see 
antd.  Vol.  II.  159  d.  note  (/)),  it  seems 
that  a  dedication  of  a  highway  or  bridge 
may  still  take  place,  although  the  parish 
or  county  will  not  be  liable  to  repair, 
unless  the  road  or  bridge  has  been  con- 
structed pursuant  to  those  Acts  respect- 
ively.] 
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E  it  remembered  that  heretofore,  to  wit,  in  the 
term  of  St.  Hilary  last  past  before  our  lord 
the  king  at  Westminster  came  John  Wotton  by  Richard  Hals 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  then  there  his  certain  bill  against  Penelope  Hele 
widow,  late  wife  of  John  Hele,  esq.  deceased,  in  the  custody 
of  the  marshal,  &c  of  a  plea  of  breach  of  covenant,  and  there 
«re  {dedges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe, 
which  said  bill  follows  in  these  words,  to  wit :  Middlesex,  to  Declaration  in 
wit,  John  Wotton  complains  of  Penelope  Hele  widow,  late  <»^«"™*- 
wife  of  John  Hele,  esq.  deceased,  being  in  the  custody  of  the 
marshal  of  the  marshalsea  of  our  lord  the  king,  of  a  plea  of 
breach  of  covenant,  for  this,  to  wit,  that  whereas  a  certain 
fine(l)  was  levied  in  the  court  of  the  late  pretended  keeper  a  fine  mt  eon^ 
of  the  liberties  of  England  by  authority  of  parliament,  of  the  **"*^  ^^^^ 
bench,  at  Westminster  in  the  county  of  Middlesex,  from  the 
day  of  St.  Michael  in  one  month,  in  the  year  of  our  Lord 
1649,  before  (2)  Oliver  St  John,  John  Pulliston,  Peter  War- 

(1)  Although  it  was  said  by  Fitz-  fee  of  the  said  S.  M.  at  the  time  of 
ktrbert  Justice  obiter,  and  the  protho-  levying  the  fine,  and  issue  being  joined 
notaries,  that  in  pleading  a  fine,  it  is  thereupon,  and  a  verdict  found  for  the 
not  proper  to  say  that  a  fine  was  levied  plaintiff,  judgment  was  arrested,  and  a 
generally,  but  it  should  be  shewn,  that  repleader  awarded,  because  the  seisin 
A.  B.  teas  seised,  &c.  and  so  seised  the  in  fee  was  not  traversable,  and  therefore 
fine  was  levied,  Bro.  Fines,  3.,  yet  in  the  issue  immaterial.  2  Lutw.  1608. 
Dyer.  291.  a.  it  is  said,  that  the  anpient  1625.  Walters  v.  Hodges.  Sav.  85. 
course  of  pleading  a  fine  was  not  to  aU  (2)  See  1  Saund.  258.  Took  v.  Glas- 
l^e  a  seisin  in  the  parties  to  the  fine  cock,  note  (7).  It  is,  however,  doubtful 
or  any  of  them,  but  generally  that  a  whether  Plow.  105.  a.  there  cited,  war- 
fine  was  levied ;  for  it  might  be  of  a  rants  the  observation  ;  see  Com.  Dig. 
reversion,  of  which  seisin  cannot  be  al-  Fine  (H.  2.);  for  in  1  H.  ?.  10.  b. 
leged.  1  Leon.  255.  Weston  and  Gar-  pi.  IS.  Bro.  Fines,  125.  it  is  said, 
moii^  case.  Therefore,  where  in  re-  that  in  pleading  a  fine  every  one  of  the 
plevin  the  defendant  avowed  because  justices  of  the  Common  Bench  must  be 
one  <S^3f.  fcxu«eM«ftnyee  of  the  place  named  by  their  names,  though  other 
in  which,  &c.  and  being  so  seised,  levied  writs  which  come  out  of  Chancery  are 
a  fine  to  certain  uses,  the  plaintiff  in  directed  to  T.B.  Chief  Justice  of  the 
his  plea  in  bar,  traversed  the  seisin  in  Common  Bench,  and  his  fellows,  without 
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WOTTON 

V,  Hele. 


of  certain  pre- 


•  Vide  1  Leon. 
255. 


Habendwnio 
the  plaintiflTfor 
99  years,  after 
the  death  of 
three  persona, 
if  the  plaintiff 
and  another 
shall  so  long 
liTe. 

H.  and  the 
defendant  bis 
wife  warranted 


burton,  and  Edward  Atkins,  justices^  and  other  faithful  per- 
sons then  there  present,  between  the  said  John  Wotton,  and 
one  Richard  Shaphigh,  one  Bartholomew  Bynmore,  and  one 
John  Hill,  by  the  names  of  Richard  Shapleigh,  John  Wotton, 
jun.  Bartholomew  Bynmore  complainants,  and  the  said  John 
Hele  and  Penelope,  by  the  names  of  John  Hele  and  Pene- 
lope his  wife,  deforceants  *^  (among  other  things)  of  one 
messuage,  two  gardens,  two  orchards,  ten  acres  of  land, 
five  acres  of  meadow,  ten  acres  of  pasture,  thirty  acres  of 
furze  and  heath,  and  common  of  pasture  with  the  appur- 
tenances, to  have  and  hold  the  tenements  and  common  of 
pasture  aforesaid  with  the  appurtenances  to  the  sud  John 
Wotton  for  the  term  of  99  years  next  after  the  decease  of 
William  Wotton  of  Woodland,  and  John  Wotton  and  EUzabetJi 
his  wife,  if  the  said  John  Wotton,  jun.  now  plaintifi^,  and 
Grace  Wotton  daughter  of  Philip  Wotton  of  Ihington,  or 
either  of  them,  should  so  long  live.  And  the  said  John  Hele 
and  Penelope,  and  the  heirs  of  the  said  John,  did  warrant  (3) 


expressing  their  names,  but  it  is  other- 
wise of  a  fine :  and  so  are  all  the  pre- 
cedents of  pleading  a  fine.  Plow.  353. 
Co.  Ent  171.  a.  182.  a.  Clift.  305. 
2  Lutw.  1016.  So  he  who  pleads  a 
fine,  ought  to  shew  in  what  term,  and 
whatpkuXi  as  at  Westminster  ;  for  the 
party  may  plead  no  such  record  or  fine. 
Bro.  Pleadings,  167.  And  it  is  a  fine  of 
that  term  when  the  concord  was  made, 
and  of  which  the  writ  of  covenant  was 
returnable ;  for  the  agreement  made  in 
court  makes  the  fine  complete.  1  Salk. 
341.  Lloyd  v.  Lord  Say  and  Seal. 
But  it  is  not  necessary  to  say  that  the 
fine  was  levied  in  the  Common  Bench, 
Plow.  431.  b.  Smith  v.  Stapleton.  (a) 
(3)  It  appears  by  the  warranty  by 
the  husband  and  wife,  and  the  heirs  of 


the  husband,  that  this  was  the  husband^s 
estate,  in  which  the  wife  had  only  a 
right  of  dower,  or  a  jointure,  and  not 
the  wife*s  estate ;  for  in  all  cases  where 
a  fine  is  levied  by  husband  and  wife  of 
lands,  which  are  the  estate  of  the  wife^ 
the  warranty  is  from  the  husband  and 
wife,  and  the  heirs  of  the  wife.  2  Rol. 
Abr.  17.  (O.)  pi.  3.  No  mention  is 
here  made  of  any  proclamaHons  ;  for 
a  feme-covert  may  convey  her  own 
estate,  or  bar  herself  of  her  dower  or 
jointure  by  a  fine  without  proclama- 
tions, as  well  as  with ;  because  a  fine 
derives  this  effect  from  the  principles 
of  the  common  law,  and  not  from  any 
sUtute.  Cruise  107.  2d  edit.  See 
1  Saund.  259.  note  (8). 


(a)  [With  respect  to  pleading  the 
proclamations;  —  if  it  be  averred  that 
the  fine  was  proclaimed  **  according  to 
"  the  form  of  the  statute,"  these  words  .« which  a  fine    with    proclamations    is 


as  required  by  the  statute.  3  B.  &  Ad. 
764.  Doe  v.  Harrison  ;  in  which  case 
Lord  Tenierden  referred  to  the  form  ia 


It  should  seem,  sufficiently  import  that 
all  the  proclamations  were  made  in  court 


pleaded  in  Tookw  Glascock^  an  t^  Vol. 
I,  p.  258.] 
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to  the  said  John  fFotfan  the  aferesaid  tenements  and  common  Wotton 
of  pasture  with  the  appurtenances  against  all  men  during  all  ^«  Helb. 
the  tenn  aforesud,  as  by  the  record  (4)  of  the  said  fine  remain-  ' 

*  ing  in  the  court  of  the  bench  aforesaid  more  fuHy  appears.  By  thcpLdniSr 
Tirtue  of  which  said  fine,  the  said  John  Wotton.  jun.  was  pos-  a«*|n»^*l>  ™«>» 

m     n   %      /m\  •  ni  •!  A  •n%       dunng  the  term. 

sessed  of  the  (5)  mterest  oi  the  said  term  of  99  years,  if  he     •  r  175  1 
the  said  John   Wotton^  jun.  and  Grace,   or  either  of  them 
should  so  long  live.    And  being  so  possessed  thereof  the  sud  The  three  per- 
WiUiam   Wotton,  and  John   Wotton  and  Elizabeth  his  wife  ~"^*^ 
afterwards,  to  wit,  on  the  6th  day  of  September  in  the  15th 
year  of  the  reign  of  our  lord  Charles  the  Second,  now  king  of 
England,  &c.  at  Westminster  aforesaid,   died;    after  whose 
death  he  the  said  John  Wotton,  jun.  entered  into  the  tene-  aa<l  plaintiff 
ments  aforesidd  with  the  appurtenances,  and  was  possessed  ^  poJetsed. 
thereof!     And  being  so  possessed  thereof  the  said  John  Hele 
tfterwards,  to  wit,  on  the  7th  day  of  September  in  the  afore- 
said 15th  year  of  the  leign  of  our  said  lord    Charles  the 
Second,  now  king  of  England,  &c.  at  Westminster  aforesaid, 
likewise  died,  and  the  said  Penelope  survived.     And  the  said 
John  Wotton,  jun.  in  fact  says,  that  one  Hugh  Stowel,  esq. 
after  the  commencement  of  the  term  aforesaid,  and  during 
the  term  aforesaid,  and  before  the  day  of  exhibiting  this  biU, 
to  wit,  on  the  29th  day  of  September  in  the  18th  year  of  the 
leign  of  our  said  lord  the  now  king,  having  a  lawful  right  and 
titk  to  the  tenements  aforesaid  with  the  appurtenances,  entered 
into  the  same  in  and  upon  the  possession  of  him  the  said 
John  Wotton,  jun.,  and  ejected,  expelled  and  amoved  the  said  H.  a  having 
John  Wotton,  jun.  against  the  will  of  the  said  John  Wotton,  e]^^t'/^ 
by  due  process  of  law,  from  the  possession  and  occupation  of 
the  said  tenements,  and  kept  and  held  out,  and  still  keeps 
and  holds  out,  him  the  said  John  Wotton,  jun.  so  thereof  ex- 
pelled firom  his  possession  thereof,  against  the  form  and  effect 
of  the  said  fine  and  warranty  (6).     And  so  the  said  John 

(4)  The  words  in    Italics    may  be  (5)  See  1  Saund.25l.  Took  v.  Glas^ 

omitted.     They  are  so  in  Willion  v.  cocA,  note  (1). 

Berkley.  Plow.  224.,  and  which  omission  (6)  In  covenant  against  the  repre- 

was  held  proper  in  a  subsequent  case,  sentatives  of  J.  W^   the  declaration 

1  Leon.  77.  Zouch  and  Bamfield^  case,  stated  that  the  said  J.  W.  by  indenture 

So  where  a  fine  with  proclamations  is  granted  certain  premises  to  the  plaintiff 

pleaded,  and  the  words   <<as  by   the  in  fee,  and  warranted  them  o^atn^r  Atm- 

^  record  of  the  said  fine  "  are  used,  it  self  and  his  heirSf  and  covenanted  that 

is  Dot  necessary  to  add  the  words  ''and  he  was,  notwithstanding  any  act  by  him 

"hy  the  proclamations."     1  Leon.  77.  done  to  the  contrary,  lawfully  and  abso- 
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WOTTOH 

v.  Hrle. 


Plea. 


Protesting  that 
defendant  has 
always  kept  her 
covenant,  and 
that  H.  S.  bad 
no  title  to  the 
premises;  says 
that  H.  S.  did 
not  eject  the 
plaintiflT  from 
the  premises. 

•[  177  ] 


Wotton,  jun.  says,  that  the  said  Benelope,  after  the  death  of 
the  said  John  Hele  (although  often  required)^  has  not  kept, 
but  has  broken^  his  aforesaid  covenant  of  the  said  warranty, 
and  to  keep  the  same  with  the  said  John  Wotton,  jun.  has 
altogether  refused,  and  still  refuses ;  to  the  damage  of  the  said 
John  Wotton,  jun.  of  %00h,  and  therefore  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Saturday  next  after  three 
weeks  of  St  Michael  in  this  same  term,  until  which  day  the 
said  Penelope  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c  before  our  lord  the  king  at  Westminster  comes 
as  weU  the  sidd  John  Wotton,  jun.  by  his  attorney  aforesaid, 
as  the  said  Penelope  by  Samuel  Marwood  her  attorney,  and 
the  said  Penelope  defends  the  wrong  and  injury  when,  &c 
and  says  that  the  said  John  ought  not  to  have  or  nudntain 
his  aforesaid  action  thereof  against  her,  because  protesting 
that  she  the  said  Penelope  has,  from  the  time  of  levying  the 
fine  aforesaid  hitherto,  well  and  faithfully  kept  her  covenant 
of  the  said  warranty  on  her  part  to  be  kept,  and  protesting 
also  that  the  said  Huffh  Stowell  from  the  time  of  his  entering 
into  the  said  tenements  had  not  any  lawful  right  or  title  to 
the  same  tenements  with  the  appurtenances,  for  plea  she 
the  *^same  Penelope  says  that  the  said  Huffh  Stowell  did  not 
eject,  expel  or  amove  the  said  John  from  the  possession,  and 
occupation  of  the  said  tenements,  as  ^he  said  John  has  above 
thereof  declared  against  her.   And  this  she  is  ready  to  verify ; 


lutely  seised  in  fee-simple,  and  that  he 
hada  goodrigfU^fuU power,  and  lawful 
and  absolute  authority  to  convey,  and 
assigned  a  breach,  that  J.  W,  had  not 
at  the  time  of  making  the  said  inden- 
ture, nor  at  any  time  before  or  since, 
good  right,  full  power,  and  lawful  and 
absolute  authority  whatsoever,  to  convey 
or  assure  the  said  premises  to  the  plaintiff 
in  manner  aforesaid.  The  defendant 
prayed  oyer  of  the  indenture,  by  which 
it  appeared,  that  J.  W.  covenanted  for 
himself,  his  heirs,  executors,  and  ad- 
ministrators, to  make  a  cart-way,  and 
that  the  plairttifi*  should  quietly  enjoy 
without  interruption  from  himself,  or 
any  person  claiming  under  him  ;  and 


lastly,  that  he,  his  heirs  and  assigns,  and 
edl  persons  claiming  under  him,  should 
make  further  assurance,  and  then  de- 
murred ;  and  on  argument  it  was  held 
that  the  words,  "  that  he  had  a  good 
"right,  full  power,  and  lawful  and 
*'  absolute  authority  to  convey,"  were 
either  part  of  the  preceding  special 
covenant,  **  that  he  was,  notwithstand- 
**  ing  any  act  by  him  done  to  the  con- 
"  trary,  lawfully  and  absolutely  seised 
*  in  fee,"  or  if  not,  that  they  were 
qualified  and  restrained  by  all  the  other 
special  covenants,  to  the  acts  of  himself 
and  his  heirs^  2  Bos.  h  Pull.  13. 
Browning  v.  Wright,  (b) 


(6)  See  ant^,  Vol.1,  p.  60.  n.  (/)• 
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whonefore  she  prays  judgment  if  the  said  John  ought  to  have .    Wotton 
or  maiutain  his  aforesaid  action  thereof  agaist  her,  &c.  v*  Hale. 

And  the  said  John  Wotton  says,  that  he,  by  any  thing  by  \ 

the  0B]d  P^nehpe  above  in  pleading  alleged,  ought  not  to  be      P  "*  ®°- 
barred  firom  luiving  his  said  action  thereof  against  the  said 
Pnuhpey  because  he  says,  that  the  said  Hugh  StoweU  did  That  H.  a  did 
eject,  expel  and  amove  the  said  John  from  the  possession  and  ^ff  from  th""" 
oocnpation  of  the  said  tenements,  in  manner  and  form  as  he  premises, 
the  said  Jnhn  has  above  thereof  complained  agunst  her,  and  ^er^^^ 
this  he  prays  may  be  inquired  of  by  the  country,  and  the  said 
Penelope  thereof  likewise,  &c 

Therefore  the  sheriff  of  the  county  of  Devon  is  commanded  VeminfaeiaM 
that  he  cause  to  come,  before  our  lord  the  king  at  Westminster,  ■^■'^^^ 
on  Saturday  next  after  the  octave  of  the  purification  of  the 
blessed  Mary,  twelve,  &c  of  the  neighbourhood  of  Biekington 
in  the  said  county  of  Devon,  by  whom,  &c  who  neither,  &c. 
to  recognise,  &c  because  as  well,  &c  The  same  day  is  given 
to  the  parties  aforesaid  there,  &c 


Wotton  versus  Hele.  Case  32. 

Mich.  21  Car.  2.  Begis.    Hot  210. 

COVENANT  by  Wotton  plaintiff  against  Hele  defendant :  s.  c.  i  Ley. 
The  plaintiff  declares  that  m  Michaelmas  term  1649,  a  ^^    \  |^ 
fine  sur  concessit  was  levied  in  the  common  bench  between  the  684. 703. 723. 
said  plwntiff  and  others,  then  plaintiffs,  and  one  John  Hele,  a^^^^T" 
esq.,  late  the  husband  of  the  said  defendant  and  the  said  baron  and  feme, 
defendant  then  his  wife,  deforceants,  of  certain  lands  in  the  ^" foryws 
county  of  Devon  ;  by  which  fine  the  now  defendant  and  her  in  a  fine,  will 
said  husband  granted  the  tenements  to  the  said  plaintiff  for  though  uiufor* 
99  years,  if  he  should  live  so  long,  to  commence  after  the  coTenureatthe 
deaths  of  others  whom  the  plaintiff  averred  to  be  dead ;  and  action  of  co^ 
that  the  said  husband  and  the  defendant  his  wife  by  the  said  '**".*  ^**^  ^>? 

,    1  .J  1  'J     1   •     •/*•  .         against  the  feme 

fine  warranted  the  said  tenements  to  the  said  plamtin  against  thereon  after 

flfl  men  during  all  the  said  term,  as  by  the  said  fine  appears ;  ^  btfon.**^ln 

and  the  plaintiff  further  avers  that,  by  force  of  the  said  grant  covenant  on  a 

by  the  said  fine,  after  the  deaths  of  the  sMd  other  persons  he  undTfw  ^Im 

entered  into  the  said  tenements  and  was  possessed  thereof,  the  plaintiff 
and  that  afterwards  the  said  John  Hele  the  late  husband  of  w'JSt'eSl*  oT 

the  said  defendant  died,  and  the   defendant  survived  him,  right  he  who 

and  then  the   pkintiff  assigns  the  breach  in  this  numner,  SBTMdi"h^d 
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^ . ' 

at  the  time  of 
his  entry,  and 
it  is  not  suflS- 
cient  to  aver 
thaihehada 
pood  tide. 

♦  [  178  ] 


•  Bro.  Cove- 
nant 1. 
Garranties  1. 


namely,  ''  That  one  Huffh  Stawell,  esq.  after  the  commeiice- 
ment  of  the  said  term,  and  during  the  said  term,  and  before 
the  day  of  exhibiting  this  bill,  to  wit,  on  the  29th  of  Sep- 
tember in  the  18th  year  of  the  reign  of  the  now  king,  having 
•a  kwful  right  and  title  to  the  said  tenements  with  the  appur- 
tenances, entered  into  the  same  in  and  upon  the  possession 
of  the  said  John  fVottoUy  (namely  the  plaintiff),  and  ejected, 
expelled  and  amoved  him  (the  plaintiff)  against  his  will  by 
due  process  of  law  from  the  possession  and  occupation  of  the 
aforesaid  tenements,  and  kept  and  held  out,  and  yet  holds 
out  the  said  (plaintiff)  so  expelled  from  his  possession  thereof, 
agaipst  the  form  and  effect  of  the  said  fine  and  warranty," 
^c  and  so  the  plaintiff  says  that  the  defendant  has  broken 
her  covenant  to  the  damage  of  the  plaintiff,  &c.  wherefore  he 
brought  this  action. 

The  defendant,  by  protestation  that  the  said  StaweU  had  no 
right,  &C.,  for  plea  says  that  the  said  Stowell  did  not  eject, 
expel  or  amove  the  said  plaintiff  from  the  possession  and 
occupation  of  the  said  tenements  in  manner  and  form  as,  &c 
upon  which  issue  at  the  assizes  in  Devonshire  a  verdict  was 
found  for  the  plaintiff,  and  60/.  damages  assessed. 

And  now  Saunders  for  the  defendant  moved  in  arrest  of 
judgment,  that  the  plaintiff  had  not  well  assigned  his  breach, 
because  he  had  not  shewn  what  estate  or  right  Stowell  had  to 
the  said  tenements  at  the  time  of  his  entry  into  them.  And 
he  said  that  a  warranty  is  only  a  covenant  against  the  right- 
fulj  and  not  against  the  wrongfuly  entry  of  a  stranger ;  and 
so  are  the  books  *  26  H.  8.  3.  b.  (7)  and  the  case  of  Tisdale 
V.  Sir  William  Essex  (8),  Hob.  35.  Therefore,  if  the  defendant 


(7)  A  man  leases  for  years  by  in- 
denture, and  covenants  to  warrant  the 
lands  during  the  term  to  the  lessee,  his 
heirs  and  assigns ;  the  lessee  is  ousted 
by  one  who  has  no  right ;  it  was  holden 
that  the  lessee  cannot  maintain  cove- 
nant against  the  lessor,  because  he  is 
ousted  by  wrong,  and  no  mischief  arises 
to  the  lessee  from  it,  inasmuch  as  he 
may  have  an  action  of  trespass  or  eject- 
ment against  him  who  ousted  him ;  but 
if  the  lessee  be  ousted  by  one  who  has 
a  title  paramount,  against  whom  he  has 
no  remedy^  he    may   bring    covenant 


against   the  lessor  by  force  of  these 
words  of  warranty.     26  H.  8.  3.  b. 

(8)  The  law  will  never  adjudge  that 
a  lessor  covenants  against  the  wrongful 
acts  of  strangers,  except  his  covenant 
is  express  to  that  purpose ;  for  the  law 
itself  does  defend  every  man  against 
wrong,  and  therefore  thoagh  one  war- 
rants land  to  another  expressly,  yet  he 
does  not  defend  against  tortious  entries; 
but  in  Dyer,  328.  a.  Mountford  v. 
Catesby,  an  express  assumpsit  that  the 
lessee  shall  enjoy  quietly  and  peaceably, 
without  the  eviction  or  interruption  of 
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by  the  said  warranty  in  the  fine  is  not  bound  to  defend  the 
phmtiff  in  his  possession  but  only  against  those  who  have  a 
right  to  the  land,  the  plaintifi*  ought  to  have  shewn 'how 
StoweU  had  a  right  to  the  tenements  so  warranted.     And  it 
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my  one^  will  bind  the  lessor  against 
wroogful  entries.  Hob.  35.  So  if  in 
a  lease  for  years  the  lessor  covenants, 
that  the  lessee  might  or  should  peace- 
ably, quietly,  and  lawfully  have,  hold, 
aod  enjoy  the  premises  without  the  in- 
termption  ofhim^  or  any  other  person  ; 
in  debt  on  bond  to  perform  these  cove- 
nants, the  plaintiff  assigned  a  breach, 
namely,  the  entry  of  a  stranger  who  had 
no  right ;  and  the  opinion  of  Coke  and 
the  court  clearly  for  the  plaintiff.  Dyer, 
328.  a.  in  nutrg.  But  the  case  in  Dyer 
has  been  questioned,  an4  indeed  over- 
niled.  Thus,  where  the  condition  of  a 
bond  was,  that  if  the  obligee  enjoy,  &c., 
according  to  the  indenture,  without  the 
let  or  interruption  of  any  person^  it  was 
agreed  by  all  the  justices,  that  if  he  be 
ousted  by  one  who  has  no  right,  the 
bond  is  not  forfeited,  for  it  shall  be  in- 
tended of  lawful  lets  and  interruptions : 


and  the  same  law  by  Periam^  if  the 
words  according  to  the  indenture  had 
been  omitted.  Dyer,  328.  in  marg, 
Mich.  26  &  27  Eliz.  C.  B.  So  in  a 
modern  case  it  was  holden,  that  the 
words  of  a  covenant,  "  without  the  let 
of  the  defendant  and  his  heirs,  and  of  all 
and  every  other  person  or  persons  whom' 
soever^**  were  restrained  to  lawful  inter- 
ruptions ;  for  even  a  general  warranty, 
which  is  conceived  in  terms  more  ge- 
neral than  that  covenant,  has  been  re- 
strained to  lawful  disturbances.  3  T.  R. 
587*  Dudley  v.  Folliot.  See  also 
Cro.  Eliz.  914.  Chant/lower  v.  Priestley, 
Cro.  Jac.  425.  Broking  v.  Cham.  Cro. 
Car.  5.  ffatnond  v.  Dod.  1  RoL  Abr. 
429.  pi.  7.  430.  pi.  11,  12.  Vaugh. 
118,  119,  12a.  122,  123.  Hayes  v. 
Bickerstaff.  Com.  Rep.  230.  Southgate 
V.  Chaplin.     10  Mod.  383.  S.  C.  (c) 


(e)  But  where  a  person  covenants  to 
aave  harmless  from  all  acts  of  a  par- 
ticular person,  there  he  is  bound  to  in- 
demnify against  the  acts  of  that  person, 
whether  by  title  or  not  Cro.  Eliz. 
212.  Poster  v.  Mapes.  10  Mod.  384. 
Chaplain  v.  Southgate.  Cruise's  Dig. 
tit  Deed,  c.  24.  s.  55.  5M.kS.  374. 
Nash  V.  Palmer.  In  this  case,  Lord 
EUenbarough  C.  J.  said,  *<  The  rule  has 
"been  correctly  stated,  that  where  a 
''man  covenants  to  indemnify  against 
"  an  persons,  this  is  but  a  covenant  to 
'*  indemnify  against  lawful  title;  and 
**  the  reason  is^  because,  as  it  regards 
*^  such  acts  as  may  arise  from  rightful 
"  claim,  a  man  may  well  be  supposed 
*<  to  covenant  against  all  the  world : 
^  bat  it  would  be  an  extravagant  ex« 

TOL.  IL   PABT  II. 


<<  tension  of  such  a  covenant,  if  it  were 
'<  good  against  all  the  acts  which  the 
"  folly  or  malice  of  strangers  might 
'*'  suggest ;  and  therefore  the  law  has 
<'  properly  restrained  it  within  its  rea- 
<<  sonable  import,  that  is,  to  lawful 
"  title.  It  is,  however,  different  where 
<<  the  individual  is  named ;  for,  there, 
<<  the  covenantor  is  presumed  to  know 
'<  the  person  against  whose  acts  he  is 
"  content  to  covenant,  and  may,  there- 
''  fore,  be  reasonably  expected  to  stipu- 
"  late  against  any  disturbance  from 
<*  him,  whether  by  lawful  title  or  other- 
"wise."  1  B.  &  C.  29.  Fowk  v. 
Welsh.    2  D.  &  Ry.33.  S.C.  S.P. 

By  the  express  covenant  in  modem 
use,  it  is  usual  for  a  lessor  to  covenant 
only  against  the  acts  of  himself  and 
D 
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IB  not  enough  for  the  plaintiff  to  say  that  Stowett  haoing  a 
lawful  right  and  title  entered  into  the  tenements,  because 
Stowell  might  have  at  the  time  of  his  entry  a  lawful  right  and 
title  to  the  tenements  aforesaid^  ^c.  under  the  plaintiff  himself y 


those  claiming  under  him;  and  it  has 
been  determined,  that  if  there  is  no 
covenant  for  the  title^  but  only  such 
express  covenant  fur  the  enjoyment, 
the  lessee,  upon  an  eviction  by  a  title 
paramount,  cannot  recover  under  the 
general  covenant  for  title  implied  in 
the  word  "  demised."  4  Taunt.  329. 
Merrill  v.  Frame.  [4  Bing.  N.  C.  678. 
Line  V.  Stephenson,  6  Scott,  447.  S.  C. 
5  Bing.  N.C.  183.  7  Scott,  69.  S.  C.  in 
error.  See  also  3 Bing. N.C. 691.  Blotch- 
ford  V.  Mayor  of  Plymouth,  4  Scott^ 
429.  S.  C.  Ante,  Vol.  1. 322  a,  note(</).] 
—  It  may  be  observed,  that  to  entitle  a 
party  to  maintain  an  action  on  a  cove- 
nant for  quiet  enjoyment,  some  act  of 
the  defendant,  or  of  those  against  whose 
acts  he  covenants,  asserting  title,  must 
be  proved;  it  would  not  be  sufficient 
to  shew  that  the  defendant  disturbed 
the  plaintiff  by  trespassing,  as,  for  in- 
stance, by  sporting  on  the  land.  13 
East,  72.  Seddon  y.  Senate^  per  Lord 
EUenborough  C.  J.  In  1  B.  &  C.  457. 
Spencer  v.  Marriott^  the  lessor  had 
covenanted  that  the  lessee  should  hold 
the  premises  without  any  lawful  let, 
suit,  interruption,  eviction  by  the  les- 
sor, or  by  or  through  the  lessor's  acts, 
means^  right,  &c.  The  lessor  held  un- 
der a  lease  for  a  longer  term,  which 
contained  a  clause  of  re-entry  by  the 
original  lessor,  in  case  the  premises 
should  be  used  as  a  shop.  The  under- 
lessee  was  not  informed  of  this  clause, 
and  underlet  to  a  tenant  who  incurred 
a  forfeiture,  by  using  the  premises  for 
a  shop ;  and  the  original  lessor  evicted 
him  \  It  was  held,  that  this  was  not  an 
eviction  by  means  of  the  lessor  within 
the  covenant  in  the  underlease.    [But 


in  4  B.  &  C.  261.  Evans  v.  Vaughan. 
6  D.  &  R.  349.  S.  C,  a  man  seised  in 
fee  settled  on  his  marriage  an  estate  on 
himself  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  with  power  for 
the  person  in  possession  under  the 
settlement  to  make  leases  for  years  de- 
terminable on  three  lives :  He  after- 
wards granted  a  lease  for  three  lives 
and  covenanted  therein  for  quiet  en- 
joyment, without  the  interruption  of 
the  lessor,  his  heirs  or  assigns,  or  any 
other  person  claiming  under  him, 
"during  the ^ said  term:"  After  his 
death  his  eldest  son  brought  an  eject- 
ment and  evicted  the  lessee,  two  of  the 
cestui  que  vies  being  then  living,  on  the 
ground  that  the  lease,  being  for  three 
lives  absolutely,  was  not  conformable 
with  the  power :  And  it  was  held  that 
the  eldest  son  was  a  person  "  claiming 
under"  the  lessor  within  the  meaning  of 
the  covenant;  and  also  that  the  word 
"  term  "  must  be  taken  to  be  the  term 
of  three  lives  which  the  lessor  pur- 
ported to  grants  and  not  the  estate 
actually  granted,  viz.  a  term  for  his 
own  life.  The  court  decided  the  first 
point  on  the  authority  of  Hurd  v. 
Fletcher,  Dougl.  43.  (cited  post,  p. 
181  b,)  There  a  fine  being  levied  of 
a  feme  covert's  estate^  with  a  joint 
power  to  the  husband  and  wife  to  de- 
clare the  uses  of  the  fine,  and  the  uses 
having  been  declared  in  remainder  to 
A.,  the  husband  made  a  lease  and  cove- 
nanted for  quiet  possession  against  any 
person  claiming  under  him :  A,  evicted 
the  tenant :  And  it  was  held  that  an 
action  would  lie  against  the  husband's 
executors  upon  the  covenant  for  quiet 
enjoyment— It  may  be  here  mentioned, 


Mich.  22  Car.  11.  Regis.  178  b 

which  is  not  within  the  defendant's  covenant     For  the  plain-     Wotton 
tiff  himself  might  make  a  lease  for  years  to  Stowell  to  begin      v*  Hele. 
on  the  day  of  his  entry,  whereby  Stowelly  having  a  lawful  ^        *        ' 
right  and  title,  (namely,  under  the  plaintiff  himself,)  entered 
mto  the  tenements  and  ousted  the  plidntiff  from  them,  as 
he  well  might,  and  yet  the  defendant's  covenant  not  broken. 
And  it  is  not  shewn  in  the  declaration,  that  Stowell  had  a 
right  or  title  to  the  tenements  before  the  fine  was  leviedy  and 
therefore  it  shall  be  intended  that  he  had  a  right  to  the 
tenements  at  the  time  of  his  entry  by  a  puisne  title,  to  which 
the  defendant's  covenant  does  not  extend.     And  for  a  case 
in  point,  he  cited  the  case  of  Kirby  v.  Hansaker,  Cro.  Jac. 
315.*^    Error  was  brought  in  the  Exchequer  Chamber  on  a  *  S.  c.  Jenk. 
judgment  in  debt,  which  was  on  condition  that  the  obligee   |^  cited  and 
should  enjoy  such  lands  without  eviction,  and   the  breach  approved, 
was  assigned  in  a  recovery  by  verdict  in  an  ejectment  on  a  Mosse  V!^^ 
lease  made  by  one  JEssex,  but  he  had  not  shewn  what  title  Archer. 
Essex  had  to  make  the  lease,  but  only  averred  that  Ussex  had       [  179  ] 
a  good  title ;  and  this,  says  the  book,  might  be  derived  from 
the  plaintiff  after  the  maldng  of  the  bond;  and  therefore  it 
ought  to  have  been  averred,  that  Ussex  had  a  good  and  elder 
title  before  the  bond  made ;  and  although  issue  was  joined 
that  the  recovery  in  the  said  action  of  ejectment  was  by 
covin,  and  not  by  a  lawful  title,  and  it  was  found  for  the 
plaintifi^  that  the  recovery  was  on  a  lawful  title,  and  not  by 
covin,  yet  it  did  not  aid  the  defect  in  the  replication,  or  the 
had  assignment  of  the  breach ;  wherefore  the  judgment  was 
reversed  by  all  the  justices  and  barons.     Which  is  the  same 
case  in  effect  with  the  case  here ;  and  that  case  was  after 
verdict,  as  the  case  here  is :  Wherefore  he  prayed  that  judg- 
ment should   be  arrested:    And  thereupon  judgment  was 


that  if  there  be  a  demise  for  a  term  at  A  distress  upon  the  demised  premisies 

a  certain  rent,  with  a  proviso  for  re-  for  land-tax  due  from  the  lessor  before 

entry  if  the  rent  shall  be  in  arrear  for  a  the  demise  has  been  held  not  to  be  a 

certain  period ;  and  the  lessee  cove-  breach  of  his  covenant  that  the  lessee 

Hants  to  pay  the  rent ;  and  the  land-  shall  enjoy  "  without  any  disturbance, 

lord  covenants  that  the  lessee,  paging  the  <<  &c.,  of  or  by  him,  his  heirs  or  assigns 

mU  at  the  appointed  times,  shall  quietly  <<  or  any  other  person  or  persons  claiming 

enjoy ;  the  lessee,  if  evicted,  may  bring  «*  or  to  claim  6y,  from,  or  under  him  or 

covenant,  though  at  the  time  of  eviction  "  them ;  "  on  the  ground  that  the  claim 

the  rent  has  been  in  arrear  more  than  for  land-tax  was  a  claim,  not  through 

the  specified  period.    5B.&  Ad.  584.  him  but  against  him.      3  Q.  B.  105. 

Dawson  v.  Dger.   2  N.  &  M.  559.  S.  C.  Stankg  v.  Sages.   2  G.  &  D.  411.  S.C] 

D  2 


179  Wotton  versiui  Hele. 

WoTTON     staid,  and  the  court  directed  that  it  should  be  argued  on  both 

V.  Helb.     sides. 
*  And  at  another  day  it  was  argued  again  by  Sympson  for  the 

defendant,  and  by  Jones  for  the  plaintiff.  And  Sympson 
argued  to  the  same  effect  as  before,  but  he  also  took  another 
exception,  that  the  action  of  covenant  lies  not  upon  the 
warranty,  because  it  appears  that  the  defendant,  at  the  time 
of  the  fine  levied,  was  a  feme-covert.  For  although  femes- 
covert  may  pass  their  rights  in  lands  by  fine,  because  they 
are  examined  by  a  judge  of  record,  yet  they  cannot  bind 
themselves  in  a  personal  security  by  covenant,  as  in  this  case; 
for  a  feme-covert  cannot  covenant  to  pay  damages,  nor  can 
she  bind  herself  in  a  statute  or  recognisance,  though  her  hus- 
band join  with  her;  wherefore  he  concluded  that  the  declara- 
tion was  also  bad  in  this  point. 

JoneSy  for  the  plaintiff,  as  to  the  first  matter,  said,  that  the 
declaration  was  good  enough,  especially  after  verdict :  For  he 
said  it  does  not  lie  in  the  knowledge  of  the  plaintifi^  how 
Stowell  derives  his  title  to  the  tenements ;  for  the  plaintiff  was 
an  entire  stranger  to  StowelT^  title,  and  therefore  could  not 
precisely  shew  StowelFs  title  in  the  declaration:  But  it  is 
sufficient  for  the  plaintiff  to  shew  that  Stowell  has  evicted  him 
on  a  good  title ;  and  here  the  defendant  has  admitted  that 
Stowell  had  a  good  title  by  pleading  that  Stowell  did  not 
enter,  &c. ;  for  the  defendant  might  have  said  that  Stowell 
had  not  a  good  title,  and  then  it  might  have  been  tried ;  but 

[  180  ]  now  the  defendant  had  Bdmitied  Stowell  to  have  a  good  title, 
but  insists  in  her  plea  that  Stowell  did  not  enter :  and  issue 
being  joined  thereon,  which  is  now  found  for  the  plaintiff 
against  the  defendant,  the  Court  here  ought  to  intend  that 
Stowell  had  a  good  title,  and  that  his  entry  was  a  breach  of 
the  covenant  upon  which  the  pMntiff  has  now  brought  his 
action :  and  the  rather,  because  it  is  said  in  the  declaration 
that  Stowell  entered,  and  ousted  the  plaintiff  from  the  tene- 
ments, and  kept  him  out  against  the  form  arid  effect  of  the  fine 
and  warranty  aforesaid;  which  implies  that  it  was  such  an  entry 
and  ouster  by  Stowell,  that  it  was  by  a  title  paramount  the 
fine,  for  otherwise  it  cannot  be  said  that  it  was  against  the 
form  and  effect  of  the  fine  and  warranty  aforesaid.  He  also 
said  that,  if,  on  the  trial,  the  evidence  had  been  that  Stowell 
had  only  a  title  under  the  plaintiff  himself,  the  judge  of  as- 
size would  have  directed  the  jury  to  find  for  the  defendant* 
And  as  to  the  exception  that  Sympson  had  taken  to  the 
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declaration5  he  said  that  it  is  commonly  seen,  that  femes-covert 
with  their  husbands  by  fines  warrant  lands  in  fee-simple  every 
dsLjy  and  it  binds  them  to  warranty ;  but  when  a  warranty  is 
annexed  to  an  estate  for  years  in  a  fine,  then  it  is  only  a 
ooyenant  for  damages  in  the  personal  lien,  Hob.  28.  Boll  v. 
OAortiy  which  shall  bind  jthem,  and  make '  them  responsible 
for  damages;  as  well  as  where  such  warranty  is  annexed  to 
the  freehold,  they  shall  be  bound  to  warrant,  and  to  answer  in 
value  out  of  their  own  lands.  Wherefore  he  prayed  judgment 
for  the  plaintiff. 

Afterwards  at  another  day  in  this  term,  the  court,  namely, 
Tuysdeuy  Bainsford,  and  Morton^  in  the  absence  of  Kelynge 
chief  justice  on  account  of  illness,  delivered  their  opinions ; 
and  as  to  the  point  of  covenant  on  the  warranty,  they  all 
thought  that  the  action  well  lay  against  the  defendant  on  her 
warranty  in  the  fine,  although  she  was  covert-baron,  and 
they  did  not  make  any  scruple  of  it.  (9) 


WOTTOK 

V.  Hel«. 


.J  X     xT_      Baron  Mid  tcme 

And    as  to  the   join  in  a  fine 


(9)  So  if  husband  and  wife  make  a 
lease  for  years  of  the  wife's  lands  by  in- 
denture, and  she  accepts  rent  after  his 
death,  she  is  liable  to  the  covenants  in  the  ^ 
lease.  Cro.Jac.  563,  564*.  Greenwood 
▼.  Tyber.  S.  P.  agreed  by  the  court  and 
counsel  on  both  sides.  1  Mod.  291. 
WoUon  T.  Hde.  And  if  a  lease  be  made 
to  husband  and  wife  by  indenture,  and 
she  agrees  to  the  lease  after  her  hus- 
band's death,  she  will  be  liable  to  all  the 
covenaots  in  the  indenture  which  run 
with  the  land^  such  as  payment  of  rent, 
re-entry,  increase  of  rent  twmine  poena, 
and  the  like,  which  are  reserved  on  the 
lease  and  dependent  upon  it;  though 
she  will  not  be  subject  to  any  collateral 
covenants,  such  as  payment  of  a  sum  in 
gross,  or  other  similar  covenants  which 
charge  the  person  and  not  the  land 
leased*  'Bro.  Covenant 6.  Coverture  II, 
So  if  husband  and  wife  joined  in  a  lease 
of  the  wife's  land  by  indenture  for  life, 
or  years,  rendering  rent,  and  the  hus- 
band died,  and  the  wife  accepted  rent, 
she  was  bound  by  the  lease  at  common 
law ;  for  by  the  receipt  of  rent  after  her 
husband's  death,  the  lease  was  afl&rmed* 


Bro.  Acceptance  6.  Resceit  70.  Keilw. 
10.  a.  And  at  this  day,  if  husband  and 
wife  join  in  a  lease  for  life  or  years  of 
the  wife's  land  by  indenture  not  made 
pursuant  to  the  statute  of  .S2  H.  8.  c. 
28.  s.  1.  hereafter  noticed,  the  wife  is 
at  liberty  after  her  husband's  death 
either  to  afRrm  it  by  acceptance  of  rent, 
or  to  avoid  it  by  bringing  an  ejectment, 
or  action  of  trespass.  1  Rol.  Abr.  349. 
(Y.)  pi.  2.  Cro.  Jac  563.  Greenwood 
V.  Tyber,  As  where  by  a  marriage 
settlement  an  estate  was  settled  to  the 
use  of  the  wife  for  life,  remainder  to 
such  persons,  and  for  such  estates,  as 
she  should  by  deed  or  will  attested  by 
three  witnesses  appoint,  and  for  want 
of  such  appointment,  reversion  to  herself 
in  fee ;  the  husband  and  wife  made  a 
lease  of  part  of  the  premises  to  the  de* 
fendant  not  executed  pursuant  to  the 
power,  and  after  her  husband's  death 
she  received  rent  from  the  defendant; 
it  was  adjudged  that  such  lease  was 
voidable  only  by  her  upon  her  husband's 
death,  and  that  her  receipt  of  rent 
accruing  afterwards  was  a  confirmation 
of  it.  7  T.R.  478.  Doe  v.  TFe&r.  By 
D  3 
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Wotton  versus  Hele, 


WOTTON 

V.  Hele. 

^ . ' 

»Hr  eoneesait 
with  warranty, 
the  baron  dies, 
covenant  on  the 
warranty  lies 
against  the 
feme. 


exception  of  the  insufficiency  of  the  breach  assignecl,  they 
all  held  that  the  breach  was  not  well  assigned:  and  Twysden 
justice  gave  the  reasons  of  it,  namely,  that  this  was  the  same 
case  in  every  circumstance  with  the  case  of  Kirby  v.  Hansaker^ 
which  was  of  great  authority,  being  adjudged  by  the  whole 
Exchequer-Chaiflber  on  a  writ  of  error ;  and  that  it  cannot  be 
intended  in  this  case,  that  StoweU  had  any  prior  right  or  title 
to  the  lands  in  question,  because  the  words,  having  a  right 


the  before  mentioned  statute  32  H.  8. 
€•  28.  s.  1.  it  is  enacted,  that  leases 
by  writing  indented  under  seal  for 
term  of  years,  or  life,  by  any  person 
of  full  age,  having  an  estate  of  in- 
heritance in  right  of  his  wife,  or  jointly 
with  his  wife,  made  before  coverture 
or  after,  shall  be  good  and  effectual 
against  the  lessor,  his  wife,  and  their 
heirs,  and  every  of  them.(£f)  But  it  was 
always  held  necessary,  as  well  before,  as 
since,  the  statute  of  32  H.  8.  c.  28.  that 
a  lease  by  them  should  be  by  deed  ;  for 
if  it  be  not,  the  lease  is  void,  and  cannot 
be  affirmed  by  acceptance  of  rent  by 
her  after  her  husband's  decease;  and 
the  reason  is  because  her  assent  is  ne- 
cessary at  the  commencement  of  the 
lease,  and  that  can  only  be  by  deed. 
Dyer,  91.  b.  where  it  b  said  that  this 
was  the  common  opinion  of  all  the  jus- 
tices at  that  day.  Ibid.  146.  b.  S.P. 
Cro.  Eliz.  ese.  Walsal  v.  Heath.  Sav. 
111.  Cro.  Jac. 564.  Greenwood y.  Ty- 
ber.  Still,  however,  if  the  lessee  or  any 
other  plead  a  demise  by  husband  and 
wife,  it  is  not  necessary  to  plead  it  to  be 
by  deed.  2  Rep.  61.  b»  Wiscofs  case. 
Sav.  111.  Dyer  91.  b.  in  marg.  Cro. 
Eliz.  438.  Batemanv.  Allen.  Ibid.  482. 


Childes  v.  We8tcot(e):  or  that  any 
rent  was  reserved.  Cro.  Eliz.  112. 
Jackson  V.  Mordant,  And  a  lease  by 
husband  and  wife  of  the  wife's  lands, 
not  pursuant  to  the  statute,  is  a  good 
lease  of  both  during  the  coverture,  and 
may  be  pleaded  as  their  lease ;  2  Rep. 
61.  b.  Sav.  110.;  though  it  be  without 
reservation  of  any  rent,  for  the  lease  is 
not  void;  because  the  wife  after  her 
husband's  death  may  affirm  it  by  bring- 
ing an  action  of  waste,  or  accepting 
fealty.  Hutt  102.  But  if  the  wife 
disagree  to  the  lease  after  her  hus- 
band's death,  it  will  be  void  as  to 
the  wife  ab  initio,  and  she  may  plead 
non  demiserunt  3  Rep.  27.  b.  28.  a. 
Co.  Ent.  712.  S.  C.  1  Leon.  192. 
Thetford  v.  Thetford.  And  U  is  said 
to  be  clearly  agreed  in  all  the  books, 
that  if  the  husband  alone  makes  a  lease 
of  his  wife's  lands,  for  years,  by  inden- 
ture reserving  rent,  it  is  a  good  lease 
for  the  whole  term,  unless  the  wife  by 
some  act  shews  her  dissent  to  it ;  for 
if  she  accepts  rent  which  accrues  due 
after  his  death,  the  lease  is  thereby 
become  absolute  and  unavoidable: 
1  Bac.  Abr.  302.  3  Bac.  Abr.  305. : 
and  Bro.    Acceptance  10.     Leases  24. 


{d)  [Under  the  statute,  the  rent 
must  be  reserved  to  the  husband  and 
wife,  and  the  heirs  of  the  wife.  See 
2Bing.  112.  Hilly.  Saunders.  9  Moo. 
238.  S.  C.  4  B.  &  C.  529.  7  D.  &  R. 
17.  S.  C.  in  error.  Post,  p.  418.  418  a. 
notes- to  WaUon  v.  Waterhouse.2 


(e)  [The  reason  is  said  to  be  that, 
though  without  deed,  it  is  good  during 
the  life  of  the  husband.  Stephen,  Pi. 
Ch.II.  8.  IV.  Rule  v.] 
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or  title,  Sfc.  are  directed  or  governed  by  the  word  entered; 
and  having^  being  a  participle  of  the  present  tense,  refers 
to  the  same  time  as  the  verb  refers,  to  which  it  is  joined : 
80  that  the  sense   is,  that   Stowell  enteredy  and  then  had  a 


WOTTON 

V.  Hele. 


Cro.  Jac  332.  Jordan  v.  Wikes,  Co. 
LitL  45.  b,  and  Plow.  137.  Browning 
y.Bestofh  are  cited  as  authorities  in 
rapport  of  it  But  it  seems,  notwith- 
standing, to  be  doubtful,  whether  this 
is  well  wairranted,  though  it  is  un- 
doubtedly a  good  lease  during  the 
eorerture.  It  is,  however,  certain  that 
aU  the  above  mentioned  authorities  do 
not  prove  the  position,  as  will  be  best 
seen  on  the  following  examination  of 
them.  Bro.  Acceptance  10.  is  an 
abridgement  of  the  year-book  21  H.  7. 
38.  in  which  Conesby  says,  that  if  a 
lease  is  made  by  husband  and  wife  of 
the  wife's  lands  rendering  rent,  and  the 
wife  accepts  rent  after  her  husband's 
death,  she  has  made  the  lease  good. 
There  is  no  doubt  of  this,  but  the 
material  consideration  is,  that  it  does 
not  support  what  it  is  cited  to  prove. 
So  in  Bro.  Leases  24.  it  is  laid  down, 
that  if  a  husband  seised  in  right  of 
his  wife  leases  her  lands  for  years,  and 
dies  within  the  term,  the  lease  by  his 
death  is  void ;  so  that  this  authority  is 
directly  contrary  to  the  position  it  is 
cited  to  support.  In  Co.  Litt.  45*  b. 
it  is  observed  that  a  man,  seised  in  right 
of  his  wife,  together  with  his  wifcy  may 
by  deed  indented  make  leases  for  21 
years,  or  three  lives  agreeable  to  the 
statute  32  H.  8.,  all  which  were  voidable 
at  the  common  law.  It  is  true  indeed, 
that  in  Plow.  137.  it  is  said  by  Gawdy 
Serjeant  arguendo^  that  if  a  man  makes 
a  lease  for  years  of  his  wife's  land,  and 
dies,  the  lease  is  not  void  before  entry 
made  by  the  wife;  and  this  dictum  is 
cited  by  counsel  in  argument  in  1  Rol. 
Rep.  402.  Smaknany.Agburrough.  In 
the  case  in  Cro.  Jac  332.,  the  husband 


made  a  lease  of  his  wife's  lands  for  five 
years  in  an  ejectment  for  trial  of  the 
title,  and  died  before  the  action  was 
brought,  and  it  was  adjudged  that,  in- 
asmuch as  the  wife  had  not  entered  after 
her  husband's  death,  the  lease  was  not 
determined  or  void  after  her  husband's 
death,  but  voidable  only.  On  the  other 
hand,  it  is  ^aid  in  Bro.  Cm  in  vitd  1. 
Acceptance  1.  S.  C,  that  if  a  lease  be 
made  by  the  husband  only,  and  he  dies, 
and  the  wife  accepts  rents,  the  accept- 
ance does  not  bind  her,  for  she  was  not 
privy.  And  in  Bro.  Barre  27.  it  is 
said,  that  if  the  husband  alone  leases  for 
life,  and  dies,  the  wife  cannot  bring  an 
action  of  waste,  because  she  is  not  privy 
to  the  lease ;  and  hence  it  follows,  that 
the  wife,  by  acceptance  of  rent,  where 
she  was  not  party  to  the  lease,  shall  not 
be  bound,  if  it  was  a  lease  for  years^  but 
may  enter ;  but  if  it  be  a  lease  for  life, 
she  is  put  to  her  cui  in  vitd.  F.  N.B. 
446.  7th  edit  but  that  her  acceptance 
of  rent,  where  she  was  not  a  party  to  the 
lease,  is  no  bar  to  the  writ ;  and  note  the 
diversity.  And  in  Bro.  Acceptance,  6. 
it  is  observed,  that  if  husband  and  wife 
join  in  a  lease  of  the  wife's  land  render- 
ing rent,  and  the  husband  dies,  and  the 
wife  accepts  rent,  she  is  bound  ;  but  it 
is  otherwise  where  the  husband  alone 
makes  a  gift,  or  lease,  reserving  rent, 
and  dies,  and  the  wife  accepts  rent, 
this  will  not  bind  her ;  note  a  diversity ; 
qtu}d  nullus  contradixit.  However,  it 
may  be  urged  in  support  of  the  position 
in  Bacony  that  the  proviso  in  the  statute 
32  H.  8.  c.  28.  s.  3.  seems  rather  to 
prove,  that  before  the  statute  the  law 
was  as  there  stated.  Perhaps  the  cases 
may  be  reconciled  by  distinguishing  be- 
D  4 
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WoTTOK     right,  &c.     And  as  to  what  is  said  that  the  defendant  had 
r.  Hele.      confessed  that  Stowell  had  an  elder  title  by  pleading  over,  and 
.   '  .  traversing  the  entry  of  Stowell^  he  said,  that  the  defendant  by 

conf^ion  by  her  plea  had  not  confessed  impliedly  or  otherwise  any  thing 
the  defendant  j^Q^e  than  the  matter  which  the  plaintiff  has  alleged  in  his 
not  confess  any  declaration ;  but  he  has  not  alleged  that  Stowell  had  an  elder 
thingmorethan    •  j^^   ,.  ^.j^jg  ^^  therefore  the  defendant  has  not  confessed  it. 

what  the  plain-      ^^  .,111  /». 

tiff  alleges  in  And  he  further  said,  that  the  words,  against  the  form  and  effect 
^VT^T*"*  ^f^^^M^  ^^  warranty  aforesaid,  do  not  imply  that  StotoeU  had 
"^  an  elder  title,  &c. ;  for  it  was  only  the  plaintiff's  own  conclusion 
of  law  from  premises  which  do  not  warrant  it,  and  therefore 
*  the  plaintiff  mistook  the  law  ;  for  the  plaintiff  ought  not  to 
have  made  a  conclusion  in  law  without  shewing  to  the  court 
the  matter  of  fact,  whereby  it  might  appear  to  the  court,  whe- 
ther the  law  is  as  the  party  has  taken  it  to  be,  or  not,  which 
is  not  done  here ;  and  therefore  these  words,  against  the  form, 
i^c.  will  not  help  the  matter.  And  he  further  put  this,  case, 
that  if  at  the  trial  of  the  issue  the  plaintiff  had  offered  evi- 
dence that  Stowell  had  a  good  title  to  the  tenements  under 
the  plaintiff  himself,  and  by  force  thereof  had  entered,  &c 
this  evidence  being  within  the  issue,  the  jury  were  bound  to 
find  for  the  plaintiff  under  peril  of  an  attaint ;  and  he  asked 
the  counsel,  whether  the  judge  on  this  issue  could  refuse  such 
evidence,  and  he  said  certainly  not.  And  therefore  if  on 
such  evidence  the  jury  find  for  the  plaintiff,  the  defendant 
cannot  have  an  attaint,  for  the  finding  was  according  to  the 
evidence,  and  the  evidence  well  proved  the  issue.  And 
therefore  if  the  defendant  cannot  take  advantage  of  the  law 
to  aid  himself,  he  will  be  greatly  prejudiced,  and  yet  have  no 
remedy,  which  would  be  inconvenient;  and  therefore  he 
thought  that  the  breach  was  not  well  assigned;  wherefore 
the  judgment  was  arrested  by  the  court,  and  a  nil  capiat  per 
billam  awarded  against  the  pMntiff.  (10) 

tween  leases  ybr  lifct  and  ^ear«,  that  in  (10)  This  case  has  ever  since  been 
the  former  case,  as  the  estate  com-  considered  as  a  leading  authority  to 
menced  by  livery,  it  can  only  be  avoided  shew,  that  it  is  necessary,  for  the  reasons 
by  entry;  but  that  in  the  latter,  the  here  given,  that  the  plaintiff  should  state 
lease  is  absolutely  void  and  determined  in  his  declaration  in  some  manner,  that 
by  his  death.  Upon  the  whole,  how-  the  person  evicting  had  a  lawful  title 
ever,  it  appears,  that  the  law  is  not  before  or  at  the  time  of  the  date  of  the 
so  clearly  agreed,  as  it  is  said  to  be  grant  to  the  plaintiff;  and  that  an  aver- 
in  the  passage  cited  out  of  Bacon  s  ment  that  he  had  a  lawful  title,  without 
Abridgement  See  Harg.  Co.  Litt.  44.  this  qualification,  is  too  general,  and 
a»  note  (2).  bad  after  verdict ;  for  it  will  be  intended. 
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that  the  title  of  the  person  entering  is 
derived  from  the  plaintiff  himself.  (J) 
Bat  it  seems  that  the  plaintiff  is  under 
no  necessity  of  setting  out  the  title  of  the 
person  who  entered  upon  him,  because 
he  is  a  stranger  to  it;  it  being  consi- 
dered sufficient  to  allege  generally  that 
he  had  a  lawful  title  heforey  or  at  the  time 
of  the  conveyance  to  the  plaintiff.  Thus 
it  is  held,  that  in  covenant  that  the  party 
evicting  had  right  and  title  is  well 
enough  in  a  breach  for  the  entry  of  a 
straDger,  because  the  plaintiff  knows  not 
his  title;  but  still  the  plaintiff  must 
say  that  he  had  it  before  the  lease  to  the 
plaintiff,  for  if  it  were  since  it  is  bad, 
beeause  it  might  be  from  the  plaintiff 
himself.  1  Show.  70.  Shinner  y.Killn/s, 
So  where  in  debt  on  bond  to  perform 
covenants^  the'  defendant  pleaded  the 
covenants,  which  were  on  the  sale  of  land 
to  the  phiintiff,  that  he  should  enjoy  it 
against  A.  and  i?.,  and  then  averred 
performance  generally ;  the  plaintiff  re- 
plied that  A.  and  B>  having  a  right  by 
virtue  of  a  title  thereof  made  to  them  be^ 
fore  the  conveyance  and  covenant  to  him, 
entered  upon  him,  and  ousted  him ;  on 
which  the  defendant  demurred,  suppos- 
ing the  breach  to  be  too  general  with- 
out shewing  by  whom,  or  by  what  title, 
thej  entered :  But  the  plaintiff  being  a 
stranger  to  the  title  of  A.  and  B.,  Hale 
C.  J.  held  it  well  enough ;  and  though 
Twytden  J.  doubted  at  first,  yet  it  was 
afterwards  adjudged  for  the  plaintiff. 
2  Lev.  S7.  Proctor  v.  Newton, 

And  in  covenant  on  articles,  by  which 
the  defendant  covenanted  that  the  plain- 
tiff should  enjoy  a  close  quietly  for  a 
year,  upon  which  the  plaintiff  put  in 
his  cattle,  and  one  K.  who  had  title  by 
virtue  of  a  certain  lease  to  him  thereof 
made  before  the  making  of  the  articles 


entered  on  the  plaintiff,  and  expelled 
him,  and  afterwards,  to  wit,  in  such  a 
term,  &c.  brought  an  action  of  trespass 
against  him  for  putting  his  cattle  into 
the  said  close,  and  such  proceedings 
were  had  that  K,  recovered  against  the 
plaintiff  20/1  damages  and  17/.  costs* 
whereof  the  defendant  had  notice,  and 
so  for  the  not  quiet  enjoyment  of  the 
plaintiff  broke  his  covenant ;  and  after 
verdict  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment,  that  the  breach 
was  not  well  assigned,  because  it  was  not 
shewn  what  title  if.  had,  and  it  might 
be  that  the  title  which  he  had  was  under 
the  plaintiff  himself,  and  there  having 
been  a  suit  in  which  K,*s  title  appeared, 
the  plaintiff  ought  to  have  shewn  it, 
for  it  was  in  his  own  knowledge :  But 
the  objection  was  over-ruled ;  for  K.*^ 
title  could  not  be  supposed  to  be  under 
the  plaintiff,  because  the  declaration 
was  that  K,  had  title  by  virtue  of  a  de« 
mise  to  him  made  before  the  execution  of 
the  articles  to  the  plaintiff;  and  were  the 
title  derived  from  whom  it  might,  being 
before  the  articles  made  with  the  plain- 
tiff^ the  covenant  was  broken,  according 
to  Proctor  and  Newton'%  case,  where  on 
a  breach  assigned  as  here,  judgment  was 
given  for  the  plaintiff,  the  roll  of  which 
was  brought  into  court,  and  on  view  of 
it  after  several  motions  judgment  was 
given  for  the  plaintiff.  3  Lev.  325. 
JBuchly  V.  Williams.  And  it  was  said 
by  Lord  Hardwiche,  that,  in  an  action 
of  covenant  for  quiet  enjoyment,  it  is 
sufficient  to  assign  the  breach  in  the 
words  of  the  covenant,  so  the  plaintiff 
shews  that  the  title  of  the  evictor  was 
not  derived  from  the  plaintiff  himself. 
Cas.  temp.  Hardw.  172.  Jordan  v. 
TweUs.  So  where  the  declaration  in 
covenant  stated  a  lease  granted  by  the 


(/)  U  H.  Bl.  34.   Noble  v.  King, 
pkr^h  per  Tindal  C.  J.  Accord.^ 


5  Bing  N.  C.  57.    Brookes  v.  Hum- 
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defendant  to  C.  under  whom  the  pkin- 
tiff  derived  title  by  several  assignments, 
in  which  lease  the  defendant  covenanted 
for  quiet  enjoyment,  "without  the  let 
<<  or  interruption  of  the  defendant,  his 
<<  heirs  and  assigns,  or  of  any  other 
**  person  whomsoever,"  and  then  as- 
signed a  breach,  '<  that  the  defendant, 
«<  at  the  time  of  making  the  said  inden- 
'<  ture  of  demise,  or  at  any  time  before 
**  or  afterwards  hitherto,  had  not  any 
**  right  or  title  whatsoever  to  make  the 
**  said  lease  of  the  said  premises  to  the 
<<  Bud  C  nor  could  the  said  plaintiff 
^  by  virtue  of  the  said  demise  since  the 
M  said  assignment  so  made  to  him  as 
<<  aforesaid,  peaceably  and  quietly  have, 
<<  hold,  occupy,  possess,  and  enjoy  the 
«  said  demised  and  assigned  premises 
"  or  any  part  thereof;  for  that  one  J,, 
'*  at  the  time  of  Tnaking  the  said  inden- 
*'  ture  of  demise,  and  continually  from 
<<  thence  until  and  at  the  time  of  the 
<<  eviction  and  expulsion  hereinafter 
«  mentioned,  had  latcful  right  and  title 
«  to  the  said  demised  premises,  and 
**  hamng  such  lawful  right  and  title^  en- 
<<  tered  into  the  said  premises  upon  the 
'^  possession  of  the  plaintiff,  and  ejected, 
"  expelled,  put  out,  and  removed  the 
^<  said  plaintiff  from  the  possession 
"  thereof,  &c«"  and  upon  demurrer,  it 
was  objected  that  it  did  not  appear  in 
the  declaration,  what  right,  claim,  or 
title  J.  at  any  time  before,  or  at  the 
time  he  entered,  or  at  any  time  since, 
had  to  enter  into  the  demised  premises 
upon  the  possession  of  the  plaintiff,  and 


evict,  and  expel  him  therefrom.  But 
the  court  over- ruled  the  objection,  and 
held  it  was  sufficient  to  allege,  that,  tU 
the  time  of  the  demise  to  the  plaintiff, 
•/.  had  lawful  right  and  title  to  the  pre- 
mises, and  having  such  lawful  right  and 
title  entered  and  evicted  him,  without 
shewing  what  title  J.  had.  4  T.  R. 
617.  Foster  v.  Pier  son.  And  the  same 
point  was  afterwards  determined,  8 
T.  R.  281— 28S.  Hodgson  y.East 
India  Company^  in  which  the  case  of 
White  V.  Ewer.  Cro.  Eliz.  823.  was 
over-ruled.  (^)  See  further,  2  Show. 
425.  481.  Crosse  v.  Young.  1  T.  R. 
671.  Lhyd  v.  Tomhies.  2  Bos.  &  Pull. 
14.  Browning  v.  Wright^  note  (b.) 
Jenk.  Cent.  340.  pi.  45.  If  a  recovery 
in  ejectment  be  stated  in  the  declaration 
to  have  been  had  by  the  person  evicting, 
the  defendant  may  nevertheless  plead 
that  the  lessor  of  the  plaintiff,  that  is,  the 
person  evicting,  was  not  lawfully  enti- 
tled, and  on  issue  being  joined  thereon, 
may  prove  that  he  had  no  lawful 
title;  and  this  will  be  a  bar  to  the 
action. 

But  it  seems  not  to  be  necessary  in  an 
action  of  covenant  for  quiet  enjoyment^ 
to  state  in  the  declaration  that  the 
plaintiff  was  evicted  by  legal  process  ; 
4  T.  R.  617.  620.  Foster  v.  Pier- 
son;  though  it  appears  certain  that 
some  lawful  eviction  or  disturbance 
must  be  shewn  if  done  by  a  stranger. 
Hob.  12.  Holder  v.  Taylor.  Cro.  Eliz. 
914.  Chantflower  v.  Priestly.  Yelv.  30. 
S.  C.    Vaugh.  121.     Hayes  v.  Bicker- 


iff)  [But  in  Simons  v.  Farren,  1 
Bing.  N.  C.  272.  1  Scott,  105.  S.  C.  it 
was  doubted  whether  these  decisions 
applied 'to  the  case  of  a  plea,  where -the 
lessor,  in  answer  to  a  claim  for  rent  by 
the  lessor,  relied  upon  an  entry  by  a 
third  person  for  a  forfeiture  on  grounds 
with  which*  by  his  plea  he  shewed  him- 


self acquainted :  And  it  was  held,  that 
assuming  that  it  might  have  been  suf- 
ficient to  have  alleged  generally  that  the 
defendant  was  evicted  by  one  having 
title  to  the  premises^  yet  as  the  defen- 
dant had  proceeded  to  assign  the 
grounds  of  entry  and  they  appeared  to 
be  insufiScient,  the  plea  was  iU.] 
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ifojf.  Hob.  35.  T^sdaie  v.  Essex.  Cro. 
Jae.  425.  Broking  y.  Cham. 

But  where  the  covenant  is  that  the 
grantee,  lessee,  &c.  shall  quietly  enjoy 
^thout  the  let  or  interruption  of  the 
eorenantar  himself,  his  heirs,  or  execu- 
tors,  it  is  held  to  be  a  sufficient  breach 
to  allege  that  he,  or  his  heir  or  execu- 
tors entered,  without  shewing  it  to  be 
a  lawful  entry,  or  setting  forth  his  title 
to  enter.  2  Rol.  Rep.  21.  Forte  v. 
Fwe*.  F.  N.  B.  842.  K.  7th  ed.  Cro. 
Jac  383.  Penning  v.  Plat.  1  Rol.  Abr. 
4S0.pLll.  Cores  case.  Cro.  Eliz.  544. 
S.  C.  2  Show.  425.  Crosse  v.  Young. 
1  T.  R.  671.  Llot/d  V.  Tomhins.  How- 
ew&y  some  particular  act  must  be 
shewn  by  which  the  plaintiff  is  inter- 
rupted ;  for  otherwise  the  breach  of  a 
eovenant  or  condition  for  quiet  enjoy- 
ment is  not  well  assigned.  Com.  Rep. 
228.  Anon.  8  Rep.  91.  a.  b.  Frances* s 
case. 

But  in  an  action  of  covenant,  that 
the  grantor  has  good  right,  full  power, 
aad  lawful  authority  to  grant,  it  is  held 
that  the  breach  may  be  as  general  as  the 
covenant,  namely,  that  he  had  not  good 
righiy  full  power,  and  lawful  authority 
to  grant,  without  stating  any  eviction,  or 
interruption.  As  where  the  declaration 
stated,  **  that  the  defendant,  at  the  time 
**  of  making  the  said  indenture,  had  not 
*•  full  power  and  lawful  authority  to  de- 
"mise  the  premises  according  to  the 
''form  and  effect  of  the  said  inden- 
"ture;"  and  after  verdict  and  judg- 
ment for  the  plaintiff,  it  was  assigned 
for  error,  that  the  plaintiff,  in  his  de- 
daratioD,  had  not  shewn  what  person 
had  right,  title,  estate,  or  interest  in  the 
demised  premises  at  the  time  of  making 
the  indenture,  by  which  it  might  ap- 
pear to  the  court  that  the  defendant  had 
not  full  power  and  lawful  authority  to 
demise  the  premises;  but  it  was  re- 
sdved,  that  the  assignment  of  the  breach 
of  covenant  was  good,  for  he  has  fol- 


lowed the  words  of  the  covenant  ne- 
gative, and  it  lies  more  properly  in  the 
knowledge  of  the  lessor  what  estate  he 
had  in  the  land  which  he  demised,  than 
of  the  lessee  who  was  a  stranger  to  it ; 
and  therefore  the  defendant  ought  to 
shew  what  estate  he  had  in  the  land  at 
the  time  of  the  demise  made,  by  which 
it  might  appear  to  the  court,  that  he  had 
full  power  and  lawful  authority  to  de- 
mise it.  9  Rep.  60.  b.  Bradshaw'^  case. 
Cro.  Jac.  304.  S.  C,  the  pleadings  of 
which  case  the  reader  will  find  in  Co. 
Ent.  116,  117.  2  Show.  460.  Lan- 
cashire  v.  Glover.  S.  P.  So  where  in 
covenant  the  declaration  stated  that  the 
defendant  by  indenture  demised  to  the 
plaintiff  a  messuage  and  certain  land  in 
C.  for  60  years,  and  covenanted  that 
he  was  then  lawfully  seised  in  fee  of 
an  indefeasible  estate,  and  assigned  a 
breach  that  at  the  time  of  making  the 
indenture  he  was  not  lawfully  seised 
in  fee;  the  defendant  pleaded  non  est 
factum,  and  after  verdict  for  the  plain- 
tiff it  was  moved  in  arrest  of  judgment, 
that  the  declaration  was  not  good,  be- 
cause the  breach  was  too  general,  not 
shewing  that  any  other  was  seised,  nor 
any  cause  why  the  defendant  was  not 
seised;  but  the  objection  was  disal- 
lowed, because  as  the  covenant  is 
generally,  so  the  breach  may  be  assigned 
generally,  especially  after  the  plea  of 
non  est  factum,  which  admits  the  breach, 
if  it  had  been  his  deed.  Cro.  Jac.  369. 
Muscot  V.  Ballet  So  where  in  debt 
upon  bond,  the  defendant  demanded 
oyer  of  the  condition  which  was  to  per- 
form covenants,  one  of  which  was,  that 
the  defendant  covenanted  that  he  was 
seised  of  an  indefeasible  estate  in  fee 
simple^  and  the  defendant  pleaded  cove- 
nants performed;  the  plaintiff  replied 
that  he  was  not  seised  of  an  indefeasible 
estate  in  fee  simple ;  and  the  defendant 
demurred  generally,  because  he  sup- 
posed that  the  plaintiff  ought  to  have 
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shewn  of  what  estate  the  defendant  was 
seised,  in  regard  he  had  parted  with  all 
his  writings  concerning  the  land  in  pre* 
sumption  of  law,  and  therefore  the 
plaintiff  well  knew  the  title ;  and  it  was 
not  liikC  Bradshaw's  case,  because  there 
the  covenant  was  with  the  lessee  for 
years,  who  had  not  the  writings.  But 
it  was  resolved  that  the  breach  was 


well  assigned  according  to  the  words 
of  the  covenant,  and  judgment  was 
given  for  the  plaintiff.  Sir  T.  Raym. 
14.  Glinster  v.Audley,  See  further  on 
the  subject  of  covenants  for  quiet  enjoy- 
ment, Palm.  S39.  Butler  v.  Swinteron. 
Doug.  43.  Hurd  v.  Fletcher.  Com. 
Rep.  I8a    Hammond  v.  HilL  (A) 


(A)  It  is  laid  down  generally  in 
Comyn's  Digest,  tit  Cov,  B.  1.,  that  if 
A.  covenant  with  B.  upon  a  grant  or 
conveyance  of  the  inheritance,  his  ex- 
ecutor may  have  covenant  for  da- 
mages upon  a  breach  committed  in  (he 
lifetime  of  the  testator.  But  it  was 
remarked  by  Lord  EUenhorough  C.  J. 
in  I  M.  &  S.  362.  Kingdon  ▼.  Nottle, 
that  the  authority  cited  in  support  of 
this  position,  Lucy  v.  Levington.  2  Lev. 
26.  1  Vent:  175.  S.C,  will  be  found 
not  to  bear  it  out  in  its  generality.  For, 
in  that  case,  there  was  an  eviction  in  the 
lifetime  of  the  testator ;  and,  therefore, 
the  damages  in  respect  of  such  eviction, 
for  which  the  action  was  then  brought, 
were  properly  the  subject  of  suit  and 
recovery  by  the  executor,  and  nothing 
descended  to  the  heir.  But  in  cases 
where  there  is  no  other  damage  than 
such  as  arises  from  a  breach  of  the  de-  ■ 
fendant's  covenant  that  he  had  a  good 
title  (as  it  was  in  Kingdon  v.  Nottki 
ubi  suprsi,)  and  the  like,  the  executor 
can  have  no  action,  because,  if  he  re- 


covered at  all,  he  must  recover  to  the 
full  amount  of  the  damages  for  such 
defect  of  title,  and  such  recovery  would 
bar  the  heir,  who  could  not  afterwards 
maintain  another  action  upon  the  same 
breach.  That  an  action  upon  this  cove- 
nant will  lie  at  the  suit  of  the  devisee 
of  the  original  covenantee,  see  4  M .  & 
S.  53.  Kingdon  v.  NoUle :  And  by  the 
heir,  see  5  Taunt  418.  King  Y.Jones. 
1  Marsh.  107.  S.C.  4  M.  &  S.  188. 
S.  C.  on  error.  [These  cases  have  es- 
tablished that  where  there  are  covenants 
real,  that  is,  which  run  with  the  land 
and  descend  to  the  heir,  though  there 
may  have  been  a  formal  breach  in  the 
ancestor's  lifetime,  yet  if  the  substantial 
damage  has  taken  place  since  his  death, 
the  real  representative,  and  not  the  per- 
sonal, is  the  proper  plaintiff.  See  2 
Cr.  M.  &  R.  588.  599.  Raymond  v. 
Fitch.  As  to  actions  by  executors  on 
contracts,  not  under  seal,  relating  to 
land,  see  2  Brod.  &  B.  102.  Knights  v. 
Quarks.  4  Moo.  532.  S.  C.  10  Bing.  533. 
Orme  y.Broughton.  i^M.  &  Sc.417.  S.C.] 


Case  33. 


Devereux  versus  Barlow. 
Pasch.  21  Car.IL  Regis.    Rot  511. 


Lessor  refuses     "pwEBT  for  rent.     The  plaintiff  declares  that  he  was  seised 

to  accept  *q|#/*  a        •       i*  t  .i^ 

assignee  for  bis  "*^^  ot  a  messuage,  &C.  in  fee,  and  so  seised  on  the  24th 
tenant,  and  June,  in  the  15th  year  of  the  reign  of  the  king,  by  indenture 
ceipts  in  levee's  made  between  the  plaintiff  of  the  one  part,  and  one  Edith 
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Gement  of  the  other  part^  (shewn  here  in  courts)  he  demised  Devereux 

to  the  8ud  Clement  the  said  messuage,  &c.  to  have  for  seven  ^«  Barlow. 
years,  yielding  the  rent  of  14/.  a  year  at  the  four  usual  feasts,  ^ 

by  equal  payments,  by  virtue  of  which  lease  the  said  Clement  brings  debt 

entered  and  was  possessed,  and  that  afterwards  she  granted  all  ^"^^  ^^^ 

1-  %       1   I*      1  1  -11  -I     Msignee  for 

her  mterest  to  the  defendant,  who  entered  and  was  possessed,  rent,  and  held 
and  for  7i  for  rent  arrear,  for  half  a  year  after  the  assignment  *^ »  /°'  *!f. 

'  •'  ^5  may  refuse  hira 

to  the  defendant  the  action  was  brought,  &c.  when  be  will 

The  defendant  pleads  in  bar,  that  from  the  time  of  the  ^if^'^JJ^  win!™ 
asrignment,  and  firom  time  to  time  hitherto  the  plaintiff  has  and  may  sue 
•not  acknowledged,  but  has  altogether  refused  the  defendant  to  ora^ignwTfoT 
be  his  tenant  of  the  said  messuage,  as  by  divers  acquittances  the  rent  at  his 
and  receipts  of  rent  made  in  the  name  of  the  said  Clement    ^  n  ^r.^  -} 
(and  here  into  court  brought,)  fully  appears.     And  this,  &c.,       "■ 
wherefore,  &c.    Upon  which  plea  it  was  demurred  in  law. 

And  in  this  term  it  was  adjudged  without  difficulty  that 
the  plea  was  bad ;  for  the  plaintiff  may  refuse  to  accept  the 
defendant,  being  assignee,  to  be  his  tenant  at  one  time,  and 
yet  accept  him  after  at  any  time  he  pleases ;  and  for  this  rent 
arrear  the  plaintiff  may  sue  either  the  ssdd  Clement  the  first 
lessee,  or  the  said  defendant  being  the  assignee,  at  bis  elec- 
tion; wherefore  it  was  adjudged  for  the  plaintiff.  (1) 

(1)  So  in  debt  for  rent,  the  case  on  charged  by  the  lessor^  if  he  will,  with  a 

the  declaration  after  verdict  appeared  moiety  of  the    rent,   and  gave  judg- 

to  be,  that  the  lessee  assigned  a  moiety  ment  for  the  plaintiff.     2  Lev.  231. 

of  the  land  for  the  whole  term  ;    the  Gamon  v.  Vernon,    Sir  T.  Jones,  lO^*. 

lessor  brought  debt  against  the  assignee  S.  C.    Or,  it  is  said,  the  lessor  may  have 

for  a  moiety  of  the  rent ;  and  it  was  a  joint  action  of  debt  against  the  lessee 

moved  in  arrest  of  judgment  that  the  and  assignee  for  the  whole  rent.    Cro. 

privity  both  of  estate  and  contract  in  Jac.  411.    Bailiffs  of  Ipswich  v.Mar' 

this  case  remuned  entirely  with   the  tin.     And  in  the  case  of  Stevenson  v. 

lessee,  and  therefore  the  assignee  of  a  Lamhard^  2  East,  575.  it  was  held  that 

moiety  not   chargeable :    But,  by  the  an  action  of  covenant  lies  against  the 

whole  court,  the  assignee  having  the  assignee  of  the  lessee  for  a  part  of  the 

whole  estate  in  the  moiety  of  the  land,  rent.     See  1  Saund.  241.     Tkurshy  v. 

has  privity   of  estate  sufficient  to  be  Plants  note  (5).  (a) 


(a)  [So  an  assignee  of  part  is  liable  the  declaration  avers  that  all  the  estate 

to  an  action  of  covenant  for  not  repair-  of  the  lessee  vested  in  the  defendant,  it 

iog  that  part  Cro.  Car.  221.   Congham  will  be  a  fatal  variance,  if  issue  be  joined 

V.  King,    W.  Jones.  245.  S.C.  nomine  on  such  averment,  and  it  appears  in  evi- 

Conan  v.  Kemise,   5  B.  &  C.  479.  483,  dence  that  the  defendant  was  assignee 

4S4.    Merceron  v.  Dawson^  perBayleg  of  part  of  the  land  only.    Cowp.  766. 

uidLMedale JJ.  8D.&R.264.S.C.  If  Harev.Cator.  1  Bmg.N.C.756.  Cur- 
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Hsv.SpiUy.    1  Scott,  737.  S.C.    Ante,  variance,  and  he  can  only  plead  the 

Vol.  L  241  e.  note  (^).     But  it  is  other-  non-joinder  of  his  companion  in  abate- 

wise  where  the  defendant  has  become,  ment     11  M.  &  W.  896.  900.     Heap 

by  assignment,  partially  interested  in  v.  Livingston.    As  to  the  form  of  suck 

the  whole  as  joint-tenant  or  tenant  in  a  plea,  see  Ibid,  and  5  B.  &  C.  479. 

common ;  for  in  such  case  there  is  no  8  D.  &  R.  264.] 


Case  34.  Furlong  versus^  Bray. 

ffil.  20  &  21  Car.  IL  Regis.   Rot.  1578. 

S.  C.  2  Keb.  rpRESP  ASS  for  an  assault,  battery,  and  false  imprisonment. 
Vliod.  272.  -■-  The  defendant  pleads  to  all  the  trespass  except  the  im- 
An  order  of  the  prisonment  for  the  space  of  10  days,  not  guilty;  and  as  to 

Court  of  Chan.    \  ...         .  ^      -  ^      r^       \      i^r^  j 

eery  that  a        the  said  mipnsonment,  that  the  Court  oi  Unancery  maae  an 
party  should  be  order  in  a  cause  there  depending  between  one  Bogden  and  his 
the  Fleet  is  not  wifc,  plaintiffs,  and  the  said  Furlong^  the  now  plaintiff,  then 
authorit^to       defendant,  that  whereas  the  said  Furlong  was  in  contempt  for 
imprison  him,     not  obeying  ^  decree  of  the  court,  by  which  he  was  to  pay  the 
I^^^ed  oil7of  ^^  Bogden  and  his  wife  1007.,  it  was  thereupon  ordered  that 
Chancery  for     the  said  now  plaintiff  should  stand  committed  to  the  prison  of 
s^  Mai^r.     ^^  Fleet ;  wherefore  the  defendant,  as  servant  and  assistant  to 
Kerridge,  3  P.   BoU  Boughey^  then  warden  of  the  Fleet,  and  by  his  conmiand 
took  the  said  now  plaintiff,  and  delivered  him  to  the  said 
warden  of  the  Fleet  to  be  imprisoned ;  wherefore  he  was  im- 
prisoned for  the  said  space  of  10  days,  which  is  the  same 
imprisonment  whereof  the  plaintiff  has  complained  against 
him.  And  this,  &c.,  wherefore,  &c.   On  which  plea  the  plain- 
tiff demurs  in  law. 

And  the  exception  to  the  plea  was,  that  neither  the  defend- 
ant, nor  the  warden  of  the  Fleet,  by  the  said  order  of  Chancery, 
had  sufficient  warrant  or  authority  to  take  or  imprison  the 
plaintiff  without  a  writ :  for  it  was  said  that,  in  pursuance  of 
the  said  order,  there  ought  to  have  been  a  writ  awarded  out 
of  Chancery  for  the  taking  of  the  prisoner,  and  that  such  was 
[  183  ]  the  course  of  Chancery;  and  the  warden  of .  the  Fleet  of  his 
own  head,  or  any  other  by  his  command,  could  not  take  or 
imprison  the  plaintiff  without  such  writ ;  wherefore  it  was 
adjudged  for  the  plaintiff,  (a) 

(a)    [See  2  Q.  B.  619.      In  Re  mitment  must  be  by  warrant  in  writ- 

Clarke.2    A  magistrate  cannot  commit  ing.    7  Taunt.  63.    Mayhew  v.  Locke, 

a  person  for  a  contempt  of  him  in  his  2  Marsh.  377*  S.C. 
office,  by  word  of  mouth,  bat  the  com- 
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Roberts  r. 
Mabibtt* 

Eoberts  versus  Mariett.  q^^  g^^ 

TriiL  22  Car.  n.  Begk   Kot.944. 

.  >>\  13^  it  remembered  that  heretofore,  to  wit,  in  the 
^*'  ^  -*-•  term  of  St  Hilary  last  past,  before  our  lord  the 
king  at  Westminster  came  Mary  Roberts  widow,  by  Thomas 
Sturmy  her  attorney,  and  brought  here  into  the  court  of  our 
said  lord  the  king  then  there  her  certain  bill  against  Thomas 
Marietty  esq.,  otherwise  called  Thomas  Mariett  of  Ascott,  in 
the  county  of  Gloucester y  esq.  in  the  custody  of  the  marshall,  &c. 
of  a  plea  of  debt,  and  there  are  pledges  of  prosecution,  to  wit, 
John  Doe  and  Richard  Roe,  which  said  bill  follows  in  these 
words,  to  wit ;  LondoUy  to  wit.  Mary  Roberts  widow  complains  Debt  <m  bond, 
of  TTiomas  Mariett,  esq.,  otherwise  called  Thomas  Mariett  of 
Ascott,  in  the  county  of  Gloucestery  esq.,  beiag  in  the  custody 
of  the  marshal  of  the  marshalsea  of  our  lord  the  king  before 
the  king  himself,  of  a  plea  that  he  render  to  her  200/.  of  lawful 
money  of  England^  which  he  owes  to  and  unjustly  detains 
from  her,  for  this,  to  wit,  that  whereas  the  said  Thomas,  on 
the  25th  day  of  January,  in  the  year  of  our  Lord  1667,  at 
London,  to  wit,  in  the  parish  of  the  blessed  Mary  le  Bow,  in 
the  ward  of  Cheap,  London,  by  his  certain  writing  obligatory 
sealed  with  the^seal  of  him  the  said  TTiomas,  and  to  the  court 
of  our  lord  Charles  the  2d,  now  king  of  England,  &c.  here 
shewn^  the  date  whereof  is  the  day  and  year  above  said,  ac- 
knowledged himself  to  be  held  and  firmly  bound  to  the  afore- 
aud  Mary  in  the  said  2002.,  to  be  paid  to  the  said  Mary  when 
he  should  be  thereimto  requested,  yet  the  said  Thomas  (al- 
though often  requested,)  has  not  yet  paid  the  said  20021  to  the 
said  Mary,  but  to  pay  the  same  to  her  has  hitherto  altogether 
refiised,  and  yet  refuses,  to  the  damage  of  the  said  Mary  of 
202.,  and  therefore  she  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Friday  n^xt  after  the  mor-  Imparlance, 
row  of  the  Holy  Trinity  in  this  same  term,  until  which  day 
the  said  Thomas  Mariett  had  leave  to  imparl  to  the  said  bill, 
and  then  to  answer,  &c.  before  our  lord  the  king  at  Westmin- 
ster comes  as  well  the  said  Mary  by  her  attorney  aforesaid,  as 
the  said  Thomas  Mariett  by  John  Saunders  his  attorney :  and 
the  smd  Thomas  Mariett  defends  the  wrong  and  injury  when, 
&c,  and  prays  oyer  of  the  said  writing  obligatory,  and  it  is 
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Roberts  versus  Mariett. 


Roberts  v. 
Maribtt. 

^ « ' 

Plea. 

Defendant 
prays  oyer  of 
the  condition 
of  the  bond, 
which  is 
*[  184  ] 

to  perform  an 
award. 


and  pleads  that 
the  arbitrators 
did  not  make 
any  award. 


Replication. 


read  to  him,  &c. ;  he  also  prays  oyer  of  the  condition  of  the 
Sfud  writing  obligatory,  and  it  is  read  to  him  in  these  words, 
to  wit :  "  The  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  Thomas  Marietta  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  every  of  them,  for  his  and  their  part 
*  and  behalf,  shall  and  do  in  dil  things  stand  to,  abide,  observe, 
perform,  fulfil,  and  keep  the  award,  doom,  determination,  final 
end,  and  judgment  of  Henry  KiUigrew  and  Charles  Gibbs^  pre- 
bendaries of  Westminster^  and  doctors  of  divinity,  arbitrators 
indifferently  nominated,  elected,  and  chosen,  as  well  on  the 
part  and  behalf  of  the  above-named  Thomas  Mariett,  as  on 
the  part  and  behalf  of  the  above-named  Mary  Roberts^  to 
award,  arbitrate,  judge  of,  and  determine,  of,  for,  upon,  and 
concerning,  all  and  all  manner  of  causes  of  actions,  suits, 
troubles,  debts,  reckonings,  accompts,  sums  of  money,  claims^ 
and  demands  whatsoever,  had,  made,  stirred,  moved,  or  de- 
pending between  the  said  parties,  at  any  time  before  the  date 
above-written,  so  always  as  that  the  said  award,  judgment,  and 
determination  of  the  said  arbitrators  of,  for,  and  concerning 
the  premises,  be  made  and  put  in  writing  indented  under  their 
hands  and  seals  on  this  side  and  before  the  first  day  of  May 
now  next  coming,  and  one  part  thereof  delivered  or  tendered 
to  be  delivered  to  the  sidd  Thomas  Marietta  at  or  within  the 
now  hall  of  the  dean  and  chapter  of  Westminster  aforesaid, 
situate  in  Westminster  aforesaid,  between  the  hours  of  two  and 
five  in  the  afternoon  of  the  same  day,  then  this  obligation  to 
be  void,  or  else  to  stand  and  be  in  force  and  virtue."  Which 
being  read  and  heard,  he  the  said  Thomas  says,  that  the  said 
Mary  ought  not  to  have  or  maintain  her  aforesaid  action 
thereof  against  him,  because  he  says  that  the  said  Henry  KiUi- 
grew and  Charles  Gibbs,  the  arbitrators  in  the  said  condition 
above-mentioned,  did  not  make  any  award  between  the  said 
Thomas  Mariett  and  the  said  Mary  Roberts  in  the  said  condi- 
tion named,  according  to  the  form  and  effect  of  the  said  con- 
dition. And  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment  if  the  said  Mary  ought  to  have  or  maintain  her 
aforesaid  action  thereof  against  him,  &c. 

And  the  said  Mary  Roberts  says  that  she,  by  any  tiling  by 
the  said  TTumias  Mariett  above  in  pleading  alleged,  ought  not 
to  be  barred  from  having  her  aforesaid  action  thereof  against 
him  the  said  Thomas,  because  she  says  that  the  said  Henry  Kil-- 
ligrew  and  Charles  Gibbs,  the  said  arbitrators  named  in  the  siud 
condition,  after  the  making  of  the  said  writing  obligatory^  and 
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before  the  said  first  day  of  May  in  the  said  condition  likewise  Roberts  v. 
mentioned,  to  wit,  on  the  first  day  of  February ^  in  the  year  of  Mariett. 
oar  Lord  1667  aforesaid,  at  London  aforesaid,  in  the  parish  and  ' 
ward  aforesaid,  having  taken  upon  themselves  the  burden  of 
arbitrating,  ordaining,  and  adjudging  of  and  upon  the  premises 
in  the  said  condition  above  specified  between  the  said  Mary 
Roberts  and  the  eaid  Thomas  Mariett,  then  and  there  made  [  185  ] 
their  certain  award  in  writing  indented  under  their  hands  and 
seals  of  and  upon  the  premises  in  the  said  condition  above 
specified,  and  by  their  sud  award  then  and  there  arbitrated, 
and  ordained  in  manner  and  form  following,  that  is  to  say : 
that  the  said  Thonuis  Mariett,  his  executors,  or  administrators  Sets  forth  the 
Aould  pay  to  the  said  Mary  Roberts,  her  executors,  or  admi-  ^J^biLlton. 
nistrators  the  sum  of  100/.  of  lawful  money  oi  England,  on  the 
1 0th  day  of  June  then  next  following,  at  or  in  the  conmion 
dining  hall  of  the  Inner  Temple,  London,  between  the  hours 
of  two  and  five  in  the  afternoon  of  the  same  day ;  and  as  soon 
as  the  said  Thomas  Mariett,  his  executors  or  administrators, 
should  have  paid  the  said  sum  of  100/.  to  the  said  Mary,  her 
executors  or  administrators  as  aforesaid,  that  she  the  said  Mary, 
her  executors  or  administrators  by  her  or  their  sufficient  deed 
m  writing,  should  remit  and  release  to  the  said  Thomas  Mariett, 
his  heirs,  executors  or  administrators,  all  and  all  manner  of 
actions,  cause  and  causes  of  actions,  suits,  bills,  writings  ob- 
ligatory, specialties,  judgments,  executions,  extents,  quarreb, 
controversies,  trespasses,  damages,  and  demands  whatsoever, 
at  any  time  before  the  said  25th  day  of  January  then  last  past 
before  the  making  of  the  said  award,  had,  made,  moved, 
produced,  commenced,  sued,  prosecuted,  committed,  or  de- 
pending between  the  said  Mary  Roberts  and  Thomas  Mariett, 
and  on  the  sealing  and  execution  of  such  release  by  the  said 
Mary  Roberts,  her  executors  or  administrators  to  the  said 
Thomas  Mariett,  his  heirs,  executors  or  administrators  as 
aforeaaid,  he  the  said  Thomas  Mariett,  his  executors  or  ad- 
ministrators, by  his  or  their  sufficient  deed  in  writing  should 
remit  and  release  to  the  said  Mary,  her  heirs,  executors  or 
administrators,  all  and  all  manner  of  actions,  cause  and  causes 
of  actions,  suits,  bills,  writings  obligatory,  specialties,  judg- 
ments, executions,  extents,  quarreb,  controversies,  trespasses, 
damages,  and  demands  whatsoever  at  any  time  had,  made, 
moved,  produced,  begun,  sued,  prosecuted,  committed  or 
depending  by  or  between  the  said  parties,  or  either  of  them 
before  the  said  25th  day  of  January  then  last  past  before  the 
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Roberts  v.   matdng  of  the  award.     And  the  said  Mary  Baberts  further 
Mariett.    gays,  that  the  said  award  so  in  writing  indented  under  the 
'  hands  and  seals  of  the  said  arbitrators  afterwards^  to  wit,  for 

the  whole  time  between  the  hours  of  two  and  five  in  the  after- 
noon of  the  said  Ist  day  otPebruary,  was  ready  and  tendered 
to  be  delivered  to  the  said  TJunneu  Mariett,  in  the  said  dining 
hall  of  the  dean  and  chapter  of  Westminster ,  situate  at  fFest-^ 
minster  aforesaid  in  the  county  of  Middlesex,  but  neither  he, 
nor  any  other  on  his  behalf  came  there  to  receive  the  said 
award.  And  the  said  Mary  fiirther  says,  that  the  said  award 
so  in  writing  indented  under  the  hands  and  seals  of  the  said 
arbitrators,  for  the  whole  time  between  the  hours  of  two  and 
five  in  the  afternoon  of  the  said  first  day  of  May,  was  like- 
wise in  the  said  dining  hall  of  the  said  dean  and  chapter  of 
Westminster  ready  and  tendered  to  be  delivered  to  the  said 
Thomas  Mariett,  but  neither  he,  nor  any  other  person  on  his 
behalf  came  there  to  receive  it.  And  the  said  Mary  further 
says,  that  although  she  the  said  Mary  from  the  time  of 
making  the  said  award  hitherto  has  p^ormed,  fulfilled  and 
kept  all  and  singular  the  things  in  the  said  award  contained 
on  her  behalf  to  be  performed,  fulfilled  and  kept  according 
L  186  ]  to  the  form  and  effect  of  the  said  award,  and  protesting  *  that 
•  Ant^  106.  ^Q  gaid  Thomas  has  not  performed,  fulfilled  or  kqat  any 
thing  in  the  said  award  above  specified  on  his  behalf  to  be 
performed,  frdfilled  and  kept,  in  fact  the  said  Mary  says  that 
the  said  Thomas  did  not,  before  or  on  the  said  10th  day  of 
Defendant  did  •^"'^  "^  *be  said  award  above  specified,  pay  to  the  said  Jfefciy 
not  pay  accord-  the  Said  lOOt  according  to  the  form  and  effect  of  the  sidd 
a^ard.  ^  award (1);  and  this  she  is  ready  to  verify;  wherefbre  she 
prays  judgment  and  her  debt  aforesaid  together  with  her 
damages  on  occasion  of  the  detention  of  the  said  debt  to  be 
adjudged  to  her,  &c. 
Rejoinder.  And  the  said  Thomccs  Mariett  says,  that  the  said  award  so 

in  writing  indented  under  the  hands  and  seals  of  the  said 


(1)  However,  though  the  time  and  made;  for  the  naming  of  a  particnlar 

place  for  payment  of  the  money  awarded  time  and  place  does  not  supersede  the 

be  specified  in  the  awanl^  as  it  is  in  this  necessity  of  a  personal  demand,  which 

case,  yet  it  has  been  adjudged,  that,  if  is  absolutely  necessary  in  order.to  bring 

the  party  proceeds  to  enforce  payment  a  person  into  contempt    1  Bos.  ib  PulL 

by  attachment,  it  cannot  issue  before  a  S94<.  Brandon  v.  Brandon,  (a) 
personal  demand  of  the  money  has  been 


(a)  See  ante,  p.  62  a,  n.  (e). 
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arbitratcNra  for  the  whole  time  aforesaid  between  the  said   Roberts  v. 

hours  of  two  and  five  in  the  afternoon  of  the  said  Ist  day  of    Mariktt. 

FAnuay  wastiQt*  i»  the  said  dining  hall  of  the  dean  and  ' 

chapter  of  ffeHmin$ier  in  llie  said  connty  of  Midtthiesc  oeady 

or  tendered  to  be  delivered  to  the  sdd  Thomas  Mariitt;  and 

that  the  sfud  award 'so  in  writing  indented  under  the  hands 

ftnd  seals  of  the  said  aH>itrator8  for  the  whole  tune  aforesaid 

between  the  hours  of  two  and  £ve  in  tiieaftemoon  of  thesaid 

ist  day  of  May  in  the  sud  condition  ab^e  specified  was  not 

in  the  said  diidng  hall  of  the  said  dean  and  chapter  of  Wett'^ 

mmgier  aforesaid  ready5  or  tendered  to  be  delivered  to  the 

said  Thomas  Mariett  as  the  sidd  Mary  has  above  in  replying 

allied.     And  this  he  is  ready  to  verify ;  wherefore^,  as  b^ 

fore,  he  prays' judgment,  and  that  the  said  Mary  may  be 

barred  from  having  her  aforesaid  action  thereof  agamst  him 

the  said  7%omasy  &e. 

And  the  scdd  Mary  says  that  she,  by  any  thing  by  the  said  Demurrer. 
Thomas  above  in  rejoining  alleged,  ought  not  to  be  barred 
from  having  her  said  action  thereof  against  him  the  said 
T%nnasj  because  she  says  that  the  plea  aforesaid  by  the  said 
nomas  in  manner  and  form  aforesaid  above  in  rejoinii^ 
pleaded,  and  the  matter  in  the  same  contained^  are  not      [  187  ] 
laffident  in  law  to  bar  the  said  Mary  from  having  her  said 
action  thereof  f^ainst  the'  sidd  TTumas  ;  to  which  she  the  said       -    * 
Mary  has  no  necessity,  nor  is  bound  by  the  law  of  the  land 
m  any  manner  to  answer.     And  this  she  is  ready  to  verify ; 
wherefore  for  want  of  a  sufficient  rejoinder  in  this  behalf  the 
said  Mary  prays  judgment,  and  her  debt  aforesaid  together 
with  the  damages  on  occasion  of  the  detention  of  the  said. 
debt  to  be  adjudged  to  her,  &c.  t 

And  the  said  Thomas  says  that  the  plea  aforesaid  by  the  Jauuier  inde^ 
said  Thomas  in  manner  and  form  aforesaid  above  in  rejoinder  ^^^^' 
pleaded,  and  the  matter  in  the  same  contained,  are  good  and 
suflBcient  in  law  to  bar  the  said  Mary  from  having  her  said 
action  thereof  agtunst  the  said  Thomas^  which  said  plea  and 
the  matter  in  the  samecont^ed  he  thesaid  Thomas  is  ready 
to  verify  and  prove  as  the  court,  &c  and  because  the  said 
Mary  does  not  answer  the  said  plea,  nor  does  hitherto  in  any-^ 
wise  deny  the  same,  he  the  said  Thomasy  as  before,  prays 
judgment,  and  that  the  said  Mary  may  be  barred  from  hav-' 
ing  her  said  action  thereof  against  him  the  said  Thomasy  &c« 
But  because  the  court  of  our  said  lord  the  king  now  here   Cwa  adviMon 
18  not  yet  advised  wbM/ judgment  4o  give  of  add  jupon  the  ^'^  • 
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premises^  a  day  therefore  is  given  to  the  sud  partiesj  before 
our  lord  the  king  at  Westminster,  until  Monday  next  after 
three  weeks  of  St.  Michael,  to  hear  their  judgment  of  and 
upon  the  premises,  because  the  court  of  our  lord  the  king 
here  is  thereof  not  yet,  &c.  At  which  day,  before  our  lord 
the  king  at  Westminster  come  the  parties  aforesaid,  by  th^ 
attomies  aforesaid;  whereupon  all  and  singular  the  premises 
aforesaid  being  seen,  and  by  the  court  of  our  said  lord  the 
king  now  here  more  fiilly  understood,  and  mature  deliber- 
ation being  thereupon  had,  for  that  it  seems  to  the  court  of 
our  said  lord  the  king  now  here,  that  the  plea  aforesaid  by 
the  said  Thomas  in  manner  and  form  aforesaid  above  in  re- 
joining pleaded,  and  the  matter  in  the  same  contuned,  are 
not  sufficient  in  law  to  bar  the  said  Mary  from  having  her 
said  action  against  the  said  Thomasy  it  is  considered  that  the 
said  Mary  recover  against  the  ssdd  Thomas  her  debt  afore- 
said, and  also  10/.  for  her  damages  which  she  sustained  as 
well  on  occasion  of  the  detention  of  that  debt,  as  for  the  costs 
and  charges  by  her  about  her  suit  in  that  behalf  expended, 
adjudged  to  the  said  Mary  by  the  court  of  our  said  lord  the 
king  now  here  with  her  assent.  And  the  said  Thomas  in 
mercy,  &c.  (2) 


(2)  It  seems  to  be  now  settled,  that 
in  debt  on  bond  with  a  condition  for  the 
doing  of  any  thing  else  but  the  payment 
of  a  gross  sum  of  money,  or  the  appear- 
ance of  the  defendant  in  a  bail-bond, 
or  replevin  bond,  where  the  action  is 
brought  by  the  assignee  of  the  sheriff, 
the  plaintiff  is  bound  to  suggest  breaches 
on  the  roll  in  pursuance  of  the  statute 
8  &  .9  W.  S.  c  1 1. 8. 8.  (h)  Thus  where 
in  debt  on  bond  for  5000/.  conditioned 
to  pay  an  annuity  of  250L  to  the  plain- 
tiff, on  demurrer  to  the  plea,  the  plain- 
tiff had  judgment,  and  took  out  execu- 
tion for  204/1 10s.  without  suggesting  on 
the  roll  any  breach  of  the  condition; 
and  though  it  was  objected  that  the  le- 
gislature did  not  mean  that  the  statute 
should  extend  to  a  case  like  that,  where 
the  condition  was  simply  for  the  pay- 


ment of  a  certain  and  precise  sum  of 
money,  and  where  there  was  nothing 
on  which  the  jury  could  exercise  their 
judgment,  yet  the  court  set  aside  the 
execution,  saying  that  it  was  established 
by  the  case  of  Collins  v.  Collins^  2  Burr. 
820.  that  a  bond  conditioned  for  the 
payment  of  an  annuity  was  within  the 
statute,  and  that  it  was  decided  in  the 
cases  of  ffardy  v.  Bem^  5  T.  R.  540. 
636.,  and  Boles  v.  EosewelU  Ibid.  538. 
after  great  consideration,  that  the  sta- 
tute was  compulsory,  and  therefore  in 
all  cases  within  the  provision  of  it  the 
plaintiff  must  assign  breaches  on  the 
record;  and  the  court  over-ruled  the 
cases  of  Howel  v.  Hanforih^  2  Bl.  Rep. 
1016.  and  OyiMeY.  Foley,  Ibid.  1111. 
8  T.  R.  126.  Wakot  v.  Gouldiny.  So 
where  a  bond  is  conditioned  for  the 


(b)  See  miii  VoL  I.  p.  58.  n.  (b) 
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payment  of  a  certain  sum  by  instalments, 
it  18  within .  the  statute ;  and  therefore 
iC  after  judgment  obtained  upon  de- 
fault of  payment  of  one  of  the  instal- 
ments^ a  subsequent  instalment  be  in 
arrear,  the  plaintiff  cannpt  sue  out  ex- 
ecution for  it,  though  within  a  year  af> 
ter  such  judgment,  without  first  suing 
out  ikseirefaeias  to  revive  it  6  East,  550. 
WUloughby  v.  Swinian.  {c)  So  a  bond 
conditioned  to  perform  an  award  is 
within  the  statute.  Ibid.  613.  Welsh  v. 
IrdojuL  Therefore,  perhi^s,  in  all  cases 
of  actions  of  debt  on  bond  conditioned 
for  the  doing  of  any  thing  else  but  the 
payment  of  a  gross  sum  of  money,  or 
except  debt  on  a  bail-bond,  or  replevin 
bond,  the  best  way  is  to  state  the  whole 
in  the  declaration ;  as  in  this  case,  there 
seems  to  be  no  objection  to  state  in  the 
dedanUion  the  condition  of  the  bond, 
the  making  of  the  award  by  the  arbitra- 
tors according  to  the  conditions,  and 
then  to  assign  the  breach,  '*  whereby  an 
^  action  has  accrued  to  the  said  (plain- 
^  tifif)  to  demand  and  have  of  the  said 
*<  (defendant)  the  said  200/.  (the  sum  in 
<<  the  penalty  of  the  bond)  above  de- 
«  manded.  Yet  the  said  (defendant) 
**  although  often  required,"  &c.  The 
only  possible  objection  to  this  mode  of 
dedaring  appears  to  be,  that  perhaps  the 
defendant  might  be  able  to  plead  nil 
debet;  but  on  consideration  it  seems 
certain,  that  nil  d^t  cannot  be  pleaded 
to  it,  any  more  than  to  an  action  upon  a 
bail-bond  by  the  assignee  of  the  sheriff, 
in  which  it  has  been  adjudged  that  nil 
debet  is  no  plea:  2  Ld.  Raym.  1503. 
Warren  v.  Consett.    2  Sir.  780.  S.  C. 


5  Burr.  2586.  Hart  v.  Weston.  S.  P. ;  for 
the  bond  is  ihefoundation  of  the  action, 
which  is  entirely  grounded  upon  it: 
and  whenever  that  is  the  case,  nil  Met 
is  no  plea,  though  facts  aire  mixed  with 
it  in  the  declaration.  3  Lev.  170. 
Tyndal  v.  Hutchinson.  See  1  Saund. 
38  a.  Jones  v.  Pope,  and  note  (3)*  {d) 
However,  although  in  debt  on  a  bail- 
bond,  or  replevin  bond  by  the  assignee 
of  the  sheriff,  it  is  not  necessary  to.sug* 
gest  breaches  pursuant  to  the  statute, 
because  the  breach  is  sufficiently  stated 
in  the  declaration,  yet  it  seems  that  the 
damage,  which  the  plaintiff  has  actually 
sustained  by  such  ^breach,  must  be 
proved  at  the  trial  in  the  same  manner 
as  where  breaches  are  suggested.  («) 

The  8  &  9  W.  3.  c.  11.  s.  8.,  and 
the  manner  of  assigning  breaches  upon 
it,  have  been  already  considered  pretty 
much  at  large ;  see  1  Saund.  58.  Gains' 
ford  V.  Griffith^  note  (1).  At  that  time 
it  occurred  to  the  editor,  that  if  the 
plaintiff  only  stated  the  bond  in  his  de- 
claration, and  the  defendant  should  plead 
non  est  factum^  the  plaintiff  might  find 
some  difficulty  in  piroceeding  under  the 
statute ;  but  that  doubt  has  been  since 
removed  by  a  decbion  of  the  court  of 
K.  B.,  in  which  it  is  adjudged,  that  if 
the  defendant  after  oyer  of  the  condition 
plead  non  est  factum^  the  plaintiff  may 
suggest  breaches  on  the  roll  pursuant  to 
the  statute.  In  that  case,  the  defendant 
to  debt  on  bond,  after  craving  oyer  of 
the  condition,  by  which  it  appeared  that 
it  was  given  for  the  performance  of 
covenants  in  another  deed,  pleaded  non 
est  factum^  on  which  issue  was  joined. 


{e)  [These  cases  depend  on  the  pro- 
vision in  the  statute,  that  the  judgment 
shall  stand  as  a  security  for  the  future 
payment  of  the  annuity  and  the  further 
instalments  which  may  become  due. 
2  B.  &  C.  90.  Murray  v.  Lord  Stair^ 
perLord  Tenterden.  3D.  &  R.  278.  S.  C. 


10  Bing.  131.  Smith  v.  Band,  per  Tin- 
dal  C.  J.  3  M.  &  Sc.  528.  S.  C] 

(d)  [By  Reg.  Gen.  H.  T.  4  W.4.  the 
plea  of  nil  debet  shall  not  be  allowed  in 
any  action.  See  }  Saund.  38  a.  note  (o).] 

(e)  [See,  however,  3  M.  ft  S.  155. 
MidHeton  v.  Sryan.^ 

£  3 


tJSTA 


.Rqfo^^tg^  V0tsu3  Iffariel^i.* 


A^TWBXds,  and  bdfbre  fhe  trial  of  tlie 
lome,  the  pkdtttiff  Entered  a  suggestion 
on  the  roll  pursnant  to  the  statnte,  set* 
ling  forth  the  aboTe-mentioned  deed, 
and  assigned  a  breach  against  the  de- 
fcfndant  in  not  performing  the  o6venants 
in  that  deed ;  after  verdict  for  the  plain^ 
tiff  it  was  objected,  that  the  statute  did 
not  warrant  enteHng  the  suggestion  on 
the  rolli  for  it  only  gives  the  plaintiff 
the  liberty  of  making  such  a  suggestion 
i^ier  jtu^fmenif  and  thai  in  three  cases 
only>  namely,'  on  judgment  on  demur- 
rer, by  confession,  or  nii  died*  But  the 
6oart  was  dearly  of  opinion  tiiat  tber^ 
was  no  foundation  for  the  objection, 
kad  that  the  statilte  required  a  liberal 
and  benefleial  construction,  it  being 
made  in  adyane^ment  of  justice,  and  in 
ease  of  def^idants ;  that  it  was  manifest 
the  legislature  contemplated  cases  wherd 
the  plaintiff  had  riot  originally  assigned 
bi'eflches  in  his  declaration,  which  the 
statute  enabled  him  to  supply  by  enter- 
ing a  suggestion  on  the  record  even 
after  judgment,  and  therefore  d  forHori 


it  might  be  done  bcffbre.  8  T.  R.  255. 
Bthersmf  v.  Jtu^cn.  It  does  "not  ap- 
pear that  this  dectsion  turned  at  all  on 
the  circumstance  of  the  condition  of  the 
bond  having  been  set  put  on  oyer ;  foy 
the  reasoning  of  the  court  seems  to  ei- 
tend  to  all  cases  where  the'  defendant 
pleads  non  est  factum' to  the  declaration. 
If  the  plaintiff  should  inadvertently  re^ 
cover  a  verdict  on  the  issue  of  non  est 
factum  without  entering  a  suggestion  on 
the  roll,  it  may  be  asked,  whether  he 
can  do  so  afterwards  before  judgment? 
There  seems  to  be  no  good  reason  why 
he  should  not,  because  the  object  and 
mtent  of  the  statute  is  as  much  answer- 
M  as  if  the  suggestion  had  been  entered 
before  the  verdict;  and  the  principle 
of  the  above  cited  ckse  of  JBthersey  v. 
Jackson  seems  to  warrant  the  entering 
of  a  suggestion  at  any  time  before  judg- 
ment. The  manner  of  entering  the 
suggestion  may  be  much  in  the  same 
way  as  has  been  already  shewn  where 
there  is  judgment  for  the  plaintiff  on 
demurrer.     1  Saund.  58/  58  ff.  (/) 


(/)  In  2  N.  R;  SG^.  De  La  Rue  v. 
Stewdrty  to  debt  on  bond,  the  defend- 
ant pleaded  several  special  pleas  of 
performance;  the  plaintiff  in  his  replica- 
tion denied  the  special  matter,  and  went 
on  in  the  same  repiuxUion  to  suggest  a 
breach  under  the  statute,  and  concluded 
to  the  country;  the  defendant  demur- 
red, and  the  court  being  against  the 
plaintiff,  on  the  ground  that  such  a 
suggestion  could  not  be  introduced  into 
a  replication,  the  plaintiff  had  leave  to 
amend.  In  1  Marsh.  95.  Plomer  v. 
Boss:  5  Taunt  886.  6.  C,  the  plaintiff 
in  his  replication  tendered  an  issue  to 
'a  plea  of  general  performance,  and  en- 
tered a  separate  suggestion  of  breaches 
under  the  statute.  This  was  holden 
•bad,  both- at  common  law  and  under 
the  statute.      In  5  M.  ft  8.  60.  £fom. 


fray  v.  Rigby,  the  defendant  pleaded 
non  est  factum^  and  two  pleas  of  fraud 
and  covin :  The  plaintiff  replied,  joining 
issue  on  the  plea  of  non  est  factum  and 
taking  issue  on  the  others,  and  entered 
a  separate  and  distinct  suggestion  under 
the  statute:  The  court  held,  that  he 
might  do  so  upon  the  authority  of 
Eihersey  v.  Jackson^  and  distinguished 
Plomer  v.  Ross^  because  there  the  issue 
tendered  was  bad  at  common  law ;  here 
there  was  a  perfect  issue  and  a  distinct 
suggestion.  Some  confusion  seems  to 
have  arisen  in  the  course  of  these  cases, 
from  a  want  of  due  attention  to  the 
difference  between  an  assiffnment  of 
breaches  under  the  statute,  and  a  sk^ 
ge^ion  of  them.  The  result  of  the 
whole  seems  to  be  this.  The  plaintiff 
may,. if  he  pleases,  Jtate  the  condition 
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Another,  obsenrtttioii  seems  to  arise 
out  of  tbb  statute,  namely,  that  if  the 
plaintiff  states  in  his  declaration  only 
so  ma»y  of  the  covenants  as  the  defend- 
ant has  broken,  and  has  judgment,  how 
he  is  to  proceed  if  the  defendant  should 
afterwaids  be  guilty  of  breaches  of  other 
eovenants  that  are  not  inserted  in  the 
deehuratioii?  It  seems  from  the  words 
of  the  statote,  that  he  may  in  a  scire 
fiuias  on  the  judgment,  state  the  other 
covenants,  and  assign  breaches  upon 
them;  tar  the  words  of  the  statute, 


*^  but  in  each  case  the  judgment  shall 
^*  notwithstanding  remain  as  a  further 
"  security,  to  answer  the  plaintiff  such 
«  damages  as  he  may  sustain  by  further 
*^  breach  of  any  covenant  contained  in 
"  the  same  indenture,  upon  which  the 
**  plaintiff  may  have  a  scire  facias  upon 
^*  the  said  judgment  against  the  defend- 
*'  ant,  suggesting  other  breaches  of  the 
^  said  covenants  or  agreements,"  seem 
to  warrant  this  mode  of  proceeding. 
See  Tidd's  Prac.  Forms,  430.  {g) 
It  may  not  perhaps  be  unacceptable 


of  the  bond  in  his  declaration,  and  a«- 
sign  several  breaches  under  the  statute, 
whereat  at  common  law  he  could  only 
assign  one.  Or  the  plaintiff  may  de- 
dare  on  the  bond  generally ;  in  which 
case^  if  the  defendant  suffer  judgment 
by  confession  or  nil  didt^  or  the  plain- 
tiff have  judgment  on  a  demurrer,  either 
to -his  declaration  or  to  any  plea  there- 
to, the  plaintiff  enters  a  suggestion  in 
the  mode  detailed  in  the  note  to  Gains' 
ford  V.  Griffith^  ante :  If  the  defendant 
plead  any  plea  on  which  the  plaintiff 
might,  at  common  law,  have  taken  an 
issue  in  his  replication  without  assign- 
ing a  breach  of  the  condition  of  the 
bond,  the  plaintiff  may  still  take  such 
issue,  and  may  enter  a  distinct  and 
separate  suggestion  of  breaches  under 
the  statute,  but  he  cannot  incorporate 
such  issue  and  such  suggestion  in  one 
and  the  same  replication :  If  the  de- 
fendant plead  any  plea,  which  made  it 
necessary  at  common  law  for  the  plain- 
tiff to  assign  a  breach  in  his  replication, 
as  for  instance,  general  performance, 
the  plaintiff  must  still  assign  the  breach 
in  his  replication,  with  this  difference, 
that  now  he  may  assign  several  breaches 
under  the  statute,  whereas  at  common 
law  he  could  only  assign  one.  [The 
result  of  the  cases  thus  stated  was  re> 
cognized  as  correct  by  the  Court  of 
Exchequer  ill  8  Mees.  &  W.  645.  Q56. 


Wdb  V.  Jamesy  where,  in  debt  on  bond, 
the  defendant,  after  setting  out  the  con- 
dition of  the  bond  on  oyer,  pleaded 
performance  of  part  of  the  condition 
only,  and  matter  of  excuse  for  non- 
performance of  the  residue :  And  it  was 
held,  that  the  replication,  which  com« 
menced  by  assigning  a  breach  which 
would  have  been  a  good  answer  to  the 
plea  at  common  law,  and  then,  as  a 
necessary  introduction  to  the  assign- 
ment of  other  breaches,  proceeded  to 
traverse  the  matter  of  excuse,  was  bad ; 
on  the  ground  that  the  statute  does  not 
authorize  any  double  pleading,  except 
the  multiplication  of  such  breaches  as 
could  have  been  properly  assigned  at 
common  law.]  —  If  only  one  breach  be 
assigned  in  a  replication,  it  is  4iot  ne- 
cessary to  state  it  in  terms,  to  be  ac- 
cording to  the  form  of  Uie  statute  ;  13 
East,  1.  Tcmibs  v.  Painter';  but  it 
should  seem,  that  if  more  than  one 
breach  be  assigned,  it  must  be  so  stated. 
{g)  [It  may  be  remarked,  that  the 
plaintiff  cannot,  in  the  scire  facias  sued 
out  upon  the  judgment  under  this  statute, 
suggest  as  a  breach  any  thing  which  he 
might  have  originally  assigned  or  sug- 
gested as  a  breacC.  Thus,  where  a 
party  indemnified  by  bond  is  sued  in 
respect  of  the  matters  of  indemnity,  and 
then  brings  his  action  on  the  bond  to 
recover  over  against  the  indemnifier,  he 
£  4 


nid 
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to  give  the  form  of  the  postea  returned 
by  the  justices  of  assize  under  this 
statute. 

Debt  on  bond.  —  Judgment  by  de- 
fault, that  plaintiffs  ought  to  recover 
the  debt,  &c.  as  in  Vol.  I.  58  g.  Then 
suggest  the  condition  (as  in  a  bastardy 
bond,  for  instance,)  and  the  breaches. 

"  And  thereupon  A,  and  B.  pray 
<'  the  writ  of  our  lord  the  king  to  be 
**  directed  to  the  sheriff  of  the  county 
**  of  Stafford^  to  summon  a  jury  to  ap- 
**  pear  before  the  justices  of  assize  of 
**  the  county  of  Stafford  aforesaid  on 
**  Wednesday  the  llth  March  next  at 
**  Stafford  in  the  county  aforesaid,  to 
**  enquire  of  the  truth  of  the  said  breach 
**  of  the  said  condition,  and  to  assess 
<<  the  damages  which  the  said  A,  and  JB. 
**  have  sustained  thereby,  and  it  is 
"  granted  to  them  returnable  on  FFerf- 
'<  nesday  next  after  15  days  from  the 
'<  day  of  Easter^  &c.  the  same  day  is 
^  given  to  the  said  A.  and  B*  here,  &c 
^<  And  now  here  at  this  day,  to  wit,  on 
**  Wednesday  next  after  15  days  from 
'^  the  day  of  Easter  come  the  said  A* 
**  and  B*  aforesaid  by  their  attorney 
**  aforesaid,  and  the  aforesaid  justices  of 
**  the  assize  of  the  county  of  Stafford 
^*  aforesaid,  before  whom  the  inquisition 
^  aforesaid  has  been  taken,  have  sent 
*<  here  their  record  in  these  words,  that 
"  is  to  say, 

*'  Afterwards  on  the  day  and  year 
<<  and  at  the  place  in  that  behalf  within 
^<  mentioned,  that  is  to  say,  on  Wednes- 
**  day  the  llth  day  . of  JifarcA  in  the 
«  41st  year  of  the  reign  of  our  lord  the 
"  present  king,  at  Stafford^  in  the  coun- 
**ty  of  Stafford^  by  virtue  of  this  writ, 


<<  before  Sir  OUes  Sooke  knight,  one  of 
**  the  justices  of  our  lord  the  king  of 
"  the  bench,  and  Sir  SoMen  Lawrence 
*<  knight,  one  of  the  justices  of  our  lord 
<<  the  king,  assigned  to  hold  pleas  before 
**  the  king  himself,  two  of  the  justices 
<<  of  our  said  lord  the  king  assigned  to 
<<  take  the  assize  in  and  for  the  within 
"  county  of  Stafford  according  to  the 
<<  form  of  the  statute  in  such  case  made 
''  and  provided,  the  jurors  of  the  jury 
^<  whereof  mention  is  within  made 
'<  (having  been  duly  summoned  in  that 
<<  behalf  by  the  sheriff  of  the  county 
^<  aforesaid)  being  called,  to  wit,  FT.  A^ 
«  J.R.,  S.P.,J.J^  J.A.y  W.  G.y  G.A., 
"  J.  S^  T.  B.,  J.  r.,  TV.  S.,  and  21  iV. 
'<  come  and  are  sworn  upon  the  said 
''jury  according  to  the  form  of  the 
<<  statute  in  that  case  made,  and  who 
**  upon  their  oath  say  that  the  said 
"  writing  obligatory  within  mentioned 
''  was  made  with  the  condition  there- 
'<  under  written  and  within  mentioned 
<<  and  set  forth,  and  that  after  the  mak- 
"  ing  of  the  said  writing  obligatory  the 
''  said  J.  IT.,  in  the  said  condition  men- 
''  tioned,  was  delivered  of  a  certain 
'<  child,  being  the  child  of  which  she 
«  was  pregnant  at  the  time  of  making 
*'  the  said  writing  obligatory,  and  that 
'<  the  said  child  was  born  a  bastard 
''  within  the  said  parish  of  Caverswall 
''  within  mentioned,  and  that  the  said 
**  George  had  not,  from  time  to  time, 
**  and  at  all  times  after  the  making  of 
'*  the  said  writing  obligatory,  fully  and 
'<  clearly  indemnified  and  saved  harm« 
"  less  the  said  churchwardens  and  their 
"  successors,  and  the  parbhioners  and 
**  inhabitants  of  the  said  parish  from 


must  assign  as  a  breach,  not  only  the 
damages  and  costs  recovered  against 
him,  but  also  his  own  costs  in  defending 
the  suit,  although  he  have  as  yet  in  fact 
j^yaid  nothing  in  respect  of  such  costs ; 


and  if  he  do  not,  he  will  not  be  allowed 
to  suggest  the  subsequent  payment  in  a 
scire  facias  sued  out  on  the  judgment. 
12Pri.441.  JSarrap  y*  ArmOage*  See 
also  13  PrL  715*  Samle  v.  JacksonJ} 


Mich.  22  C».  IL  Regis.  187Vj 

"  an  costs  and  charges  by  reason  of  the  *'  money  for  sundry  costs  and  charges 

<<  birth,  edacation  and  maintenance  of  **  whicii  were  necessarily  incurred  by 

<*  the  sud  child  according  to  the  form  <<  reason  of  the  birth  of  the  said  child, 

« and  effect  and  the  true  intent  and  **  and  its  education  and  maintenance 

'<  meaning  of  the  said  condition ;  but  **  during  a  long  time  then  elapsed,  and 

^  on  the  contrary  thereof  had  wholly  **  have    thereby    sustained    damages. 

**  neglected  and  omitted  so  to  do,  and  **  And  the  jurors  aforesaid  upon  their 

**  the  said    churchwardens,  overseers,  **  oath  aforesaid  do  assess  the  damages 

"  parishioners  and  inhabitants  had  on  ^  which  the  said  A.  and  B,  have  sus- 

**  account  of  the  said  neglect  and  omis-  <<  tained  thereby  to  9/.  9s,  &c.    There- 

**  sion  of  the  said  George^  and  in  order  ^*  fore,"  &c    Judgment  for  the  debt, 

"  to  preserve  the  life  and  health  of  the  and  damages  for  detention  thereof,  and 

«<  said  child,  been  obliged  to  lay  out  costs  as  in  the  note  in  the  first  Volume, 

« and  expend,  and  had  actually  laid  page  58  A. 
«ont  and  expended,  a  large  sum  of 

-^ [  188  ] 

Roberts  versiis  Mariett.  Case  S5. 
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,EBT  on  bond,  dated  25tli  June,  1677,  to  perform  on  s.c.  iMod. 
award  by  Roberts  against  Mariett.    The  defendant  prays  i  ^,  3qq^ 


oyer  of  the  condition,  which  was  in  this  manner,  namely,  sKcb.  6i4. 

^  that  if  the  defendant  perform  the  award  of  KilUgrew  and  if,  in  debt  on 

CUbbs,  doctors  of  divinity,  arbitrators  chosen  between  the  *»ndto]^ifonn 

parties  to  detennine  of,  for,  upon  and  concerning  all  and  all  defendant 

manner  of  causes  of  actions,  suits,  troubles,  debts,  reckon*  jj^[5  ^j 

ings,  accounts,  stuns  of  money,  claims  and  demands  what-  afterwards 

soeyer,  had,  made,  stirred,  moved,  commenced,  or  depending  ^^^^^ 

between  the  said  parties,  at  any  time  before  the  debt  above*  tendered  ac- 

written,  so  always  as  the  said  award,  &c.  of  the  said  arbitra-  ^nditwn*of the 

tors  of,  for  and  concerning  the  premises,  be  made  and  put  in  ^^^^  it  u  « 

writing  indented  under  their  hands  and  seals,  on  this  side,  the  pl^T  ^ 

and  before  the  Ist  day  of  May  now  next  ensuing,  and  one  ?!.(*)• 

part  thereof  delivered  or  tendered  to  be  delivered  to  the  said  absolute  affirm* 

Tlumas  Mariett  (namely,  the  defendant)  at  or  within  the  now  *^  ^^^^^ 

dming  hall  of  the  dean  and  chapter  of  Westminster^  situate  in  direct  negative, 

Westminster  aforeswd,  between  the  hours  of  two  and  five  in  eiud^to  Sr^ 

the  afternoon  of  the  same  day,  then,"  &c.     And,  on  oyer  of  country, 
the  condition,  the  defendant  pleads  that  the  said  arbitrators  did 
not  make  any  award  between  the  parties  according  to  the  form 
and  eflfect  of  the  said  condition,  and  this,  &c.  wherefore,  &c. 
The  plaintiff  replies  that  the  said  arbitratoi^  before  the  Ist  day 
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Roberts  v.    of  May  in  the  coiiditi6n  specified,  to  wit,  on  the  lat  day  of 

Mariktt.    February  inade  their  certain  award  in  writing  indented  under 

'  theur  hands  and  scab  of  and  upon  the  premises  in  the  said 

condition  above  specified,  and  by  their  said  award  did  award 

.    the  defendant  to  pay  i^  certain  sum  of  money  to  the  pl^tiff 

on  a  certain  day  then  to  come,  and  .that  on  payment  thereof 

the  plaintiff  should  give  the  defendant  a  general  release ;  and 

the  plaintiff  further  avers  that  the  said  award  so  in||writing 

under  the  hands  and  seals  of  the  arbitrators  for  the  whole 

time  1>etween  the  hours  of  two  and  five  in  the  afternoon  of 

the  said  Ist  day  of  February  was  ready  and  tendered  to  be 

delivered  to  the  said  defendant  in  the  said  dining  hall,  but 

neither  the  defendant,  nor  any  other  on  his  behalf  came  there 

to  receive  it ;  and  in  the  same  manner  the  plaintiff  avers  the 

said  award  to  be  tendered  on  the  said  Ist  day  of  May^  and 

then  the  plaintiff  assigns  the  breach  in  the  non-payment  of 

the  money  awarded*     To  which  the  defendant  rejoins  and 

[  189  ]      says  that  the  award  was  not  tendered  on  the  sidd  Ist  day  of 

February y  nor.QU  the  said  1st  day  of  May  in  manner  and 

form  as  the  plahitiff  has  alleged,  and  this,  &c  wherefore,  &c 

on  which  rejoinder  it  was  demurred  in  law. 

The  rejoinder  a      And  the  couusel  for  the  plaintiff  took  two  exceptions  to  the 

^^^  ^"*  rejoinder.    First,  that  the  rejoinder  was  a  departure  from  the 

plea  in  bar;  for  in  the  plea  in  bar  the  defendant  says  that 

arbitrators  made  no  award,  and  now  in  his  rejoinder  he  has 

in^pliedly  cpnfessed  that  the  arbitrators  have  made  an  award, 

but  says  that  it  was  not  tendered  according  to  the  condition, 

whii^  is  a  plain  departure ;  for  it  is  one  thing  not  to  make 

an  award,  and  another  thing  not  to  tender  it  when  made. 

.  And  althouj^  both  these  things  are  necessary  by  the  con- 

;  dition  of  the  bond  to  bind  the  defendant  to  perfonn  the 

VNtsA,  yet  the  defendant  ought  only  to  rely  upon  one  or 

the  other  by  itself^  and  cannot  insist  on  both  matters,  for  his 

plea  will  th^»by  be  double,  one  of  these  matters  being  as 

$uffi(»ent  toibar  the  plidntiff  of  his  action  as  both  together : 

Then  when  iSat  defendant  in  his  plea  has  chosen  one  of  the 

said  two  matters,  namely,  that  the  arbitrators  did  not  make 

any  award,  now  in  his  rejoinder  he  cannot  wave  this  matter 

of  his  bar  and  go  to  anoth^  matter,  namely,  that  the  award 

was  not  tendered;  but  if  the  truth  had  been,  that  although 

the  awa^  was  made,  yet  it  was  not  tendered  according  to 

the  condition,  the  defendant  should  have  pleiLded  sq  at  first 

in  his  plea»  samely,  that  the  award  was  not  tendered  as  he 
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be  odd  lMft)r0,<  snd  Hkh  ih  hid  rejoindar  he  jmglit  hxve 
hnmtaaneA  li&.|dea  b^  th^  averment  that  the  award  was  not 
tndeced  acoocding.to  the  condition;  but  now  the  defendant 
has  deady  departed  fiom  hie  plto  in  bar,  «nd  pleaded  ano&er 
matter  which  ia  not  pnnroant:  to  lihe  matter  of  his  plea  in  bar; 
and  KeSway  (3)  175.  a.  was  cited  to  thSs  purpose :  Therefore 
itwas  comdndedthat  thexejoiiider  was  a  dqnrtiire. 
-"Seeondl^y  it<wa»  objeoted>that.iF  the  lejcinder  had  not. 
been  »'  departnrey  yet  it  was  not  good  for  the  bad  conclnmn 
rfitT  for  the  phdntiffin  his  implication  has  eappressiy  aveived 
that  tke- award  was  tendered  according  to  the*  condition^ 
lAick  IB.  a  fiill  and.abbotate'affirmadre,  and  the  defendant 
ia  Ids.  rejoinder -says  that  the  award  was  not  ^tendered  in 
ttaimer  ^aai  form  as,'  &c.  which  ia  a  flat  and  i£re<it  negatives 
Kad  thfltosfore^  the  dsflsn^t  onghtto*  have  condnded  his 
rtjfmdfd  te'  tf»  .oouMry^  tor  there  was  a  perfect  issue  be* 


Roberts  p.' 
Mariett. 


S.  Rejoinder 
ought  to  haye 
concluded  to 
the  country, 
and  not  with  a 
▼erification. 


.1  \.  :: 


''.  i\,i.i. 


-  (S)  TK'caseiif  keOwayin  tBis:  In 
ddbt  dn'Mti4»  M&Ni  tor  the  defendat)f> 
pMjed  ejer  of  tiia  bond  and  psB  eon- 
AiJiaiu  whicii:wa9»  that  if  the.defendajit 
should  stand  U^  the  award  of  9^^  A*  B^ 
10  that  the  award  wa^  made  before  the. 
^east  of  Easter  then  next  following,  then 
the  bond  should  tose  its  force  ^  and 
pleaded'  ^at  Che  arbitrators  did  not 
make  ^y  award  before  the  said  feast; 
to  widch  Pygot  for  the  plaintiff  replied, 
Oat  the  taid  arbith^for  before  th^  said 
day  mad#>an  award  between  the  par- 
iie%  and  shewed  what  it  was ;  .to  wfaieh 
Jforexejoiiied  t^  the  arbitta^orlkdid 
not  give  notioe.of  any  award  to. the 
defendant  before  the  said  feast ;  and  the 
opinion  of  the  court  was  that  tlie  re- 
joinder was  a  Sear  departure  from  the 
plea,  and  contrary  thereto;  for  the 
plea  is  that  the  arbitrators  did  not  make 
any  award,  and  by  the  rejoinder  the 
defendant  confesses  that  an  award  was 
Uade  before  the  day,  and  therefore  it 


is  a  departure  by  the  opinion  of  the 
•whole  court  kiiA'  Mare  said  that  he 
.  amid  sot  do  otherwise  than  what  he  had 
.  done ;  for  wh^  the  plea  was  pleaded, 
the^  opinion  of  th^  ^purt  was,  that 
though  the  arbitrator  made  an  award 
before  the  day,  but  did  not  give  any 
n0;tice  of  it  to  the  party,  the  award 
was  void,  to  which  the  court  agreed, 
quod  noia ;  and  a  void  award,  and  no 
award,  is  the  same  thing,  therefore 
he  might,  by  way  of  rejoinder,  well 
shew  that  the  arbitrator  did  not  give 
auy  notice  to  the  defendant  of  the 
award>  in  which  case  the  award  is  void, 
and  so  no  award  in  law,  and  there- 
fore no  departure.  But  the  court  said 
it  was  a  clear  departure^  notwithstand- 
ing this  reaison ;  for  if  the  matter  were 
so,  the  defendant  ought  to  have  shewn 
in  his  plea  that  he  had  not  notice  of 
it,  and  so  have  helped  himself  at  first 
M.  7.  H.  8.  Secant^,  84? a.  Richards 
V.  Hodges,  (h)*    


(A)  Bat  the  contrary  has  since  been 
hdd.  ll£ast^l86/FM^v.A'm6%. 
See  antd»  VoL  1. 826  &  note  (jj).    [See 


abo  Stephen,  PI.  Ch.  11.  Sect  VI.  Rule  I. 
p^  459.  note  {q).  5th  Edition.  Antg, 
VoLIL84e.note<e).}* 
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RoBEnxs  V.   tween  the  parties,  and  not  with  a  oondoaion  to  the  oourt, 
Mariett.    namelyj  with  an  aTerment  of  '^  this  he  is  ready  to  verify ;" 
'  for  after  the  affirmative  of  the  plaintiff,  if  the  defendant^ 

[  190  ]  when  he  has  made  a  fuU  and  direct  negative,  and  not  by  a 
traverse  absque  hoc^  &c.  shall  not  conclade  to  the  country,  the 
matter  will  never  be  determined ;  for  by  the  same  reason  that 
the  defendant  does  not  conclude  to  the  country  by  his  re- 
joinder, the  plaintiff  will  not  be  bound  to  conclude  his  sur- 
rejoinder to  the  country,  although  he  does  nothing  but  av^ 
the  affirmative  pleaded  by  him  before,  namely,  that  the  award 
was  tendered  in  manner  and  form,  &c.  and  so  the  defendant 
may  rebut  in  the  negative  again  without  concluding  to  the 
country,  and  the  pleading  will  be  infinite  without  any  issue 
to  be  tried  by  the  country ;  which  is  absurd  And  the  issue, 
on  the  tender  of  the  award,  being  perfect  in  the  defendant's 
rejoinder,  the  not  concluding  to  the  country  in  the  rejoinder 
is  matter  of  substance  of  whidi  advantage  may  be  taken  on  a 
general  demurrer;  for  by  the  bad  conclusion  of  the  aaid  re- 
joinder the  merits  of  the  cause  cannot  be  tried,  and  conse- 
quently cannot  appear  according  to  the  intent  of  the  statute 
of  special  demurrers  of  27  Uliz.  c,  5.  Wherefore  he  concluded 
that  the  rejoinder  was  bad  for  this  reason  also.  (4) 

Baldwin  sergeant  would  have  argued  for  the  defendant, 
but  the  court  would  not  hear  him,  but  over-ruled  him  in 
both  points,  and  ruled  that  the  rejoinder  was  a  departure, 
and  was  badly  concluded,  and  therefore  sufficient  in  sub- 
stance in  both  points*  (5)  Then  he  took  an  exception  to  the 
award,  for  that  the  arbitrators  had  awarded  that  the  plaintiff 
should  give  a  release  to  the  defendant  of  all  bonds,  specialties, 
judgments,  executions,  and  extents,  which  are  not  submitted  to 
their  award,  wherefore  the  plaintiff  is  not  bound  to  give  such 
release.  And  besides,  nothing  is  awarded  for  the  plaintiff  to 
do,  and  so  the  award  is  made  all  of  one  side,  and  nothing  of 
the  other,  wherefore  it  is  void  in  law,  and  the  plaintiff  cannot 
recover  on  it. 

(4)  See  1  Saund.  103.  Haynumv.  ter  of  substance :  for  by  statute  4  Ann* 
Gerrardy  note  (1).  (t)  c.  16.  it  is  reduced  to  mere  form,  and 

(5)  However  with  respect  to  a  wrong  must  be  specially  shewn  for  cause  of  de- 
conclusion  either  to  the  country,  or  murrer.  (y) 

with  a  verification,  it  is  no  longer  mat- 


(t)  [See  also  Accord.    6  Scott,  N.  R         0)  [See  antd.  Vol.  1. 103  d.  iioteX«>] 
80a  Wilkes  Y.  Hopkins.2  . 
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Sed  mm  aHoeatur ;  for  it  appears  that  all  debts,  sums  of  Robbrts  v. 
mtmtj  and  demands  are  submitted  to  arbitration ;  then  if  all  Mariett. 
debts,  smns  of  money  and  demands  are  submitted,  be  they  ' 

due  by  bond,  judgment,  execution  or  extent,  the  arbitrators 
haYe  computed  them,  and  they  are  within  the  submission ; 
and  therefore  as  the  arbitrators  have  power  to  make  their 
award  conoeming  the  debts  themselves  by  the  submission,  so 
eonsequently  they  have  power  to  award  the  release  of  spe* 
laalties,  judgments,  &c  by  whidi  the  said  debts,  sums  of 
money  and  demands  are  due,  and  therefore  they  have  not  ^ 
exceeded  their  authority.  It  was  also  answered  by  the  court,  ^ 
that  if  the  bonds  and  judgments,  &c  were  not  within  the 
submission,  yet  the  award  for  any  thing  which  appears  to  the 
oontrary  was  good  enough,  because  now  they  would  not  in- 
tend that  there  were  any  bonds  or  judgments,  &c  unless  the 
defendant  had  shewn  it  specially  which  he  has  not  done  here ; 
and  therefore  jtidcungue  vid  datdy  the  award  for  aught  that 
appears  is  good  and  sufficient  enough.  Wherefore  it  was  ad-  [  191  ] 
judged  for  the  plaintiff  by  the  whole  court,  except  Kelynge 
diief  justice,  who  was  absent. 


MorUake  versus  Charlton,  and  Sully  versus  Same.      Case  36. 

.     Trin.  22  Car.  11.  Regis.     Rot  1401,  1402. 

ERROR  on  a  judgment  in  debt  in  an  inferior  court     The  s.  C  i  Mod. 
error  assigned  at  the  bar  was,  that  the  plaintiff  in  the  g^  ,j,  j^^ 
(ttiginal  action  had  declared  in  debt  on  bond,  and  the  defend-  195. 
ant  had  pleaded  non  est  factum^  and  after  several  continu-  fn^hat'oues 
ances  the  defendant  reUctd  verificatione  confessed  the  action,  the  defendaot, 
whereupon  judgment  was  given  for  the  plaintiff,  and  that  the  ^  deed,  or 
defendant  be  in  mercy ^  whereas  it  was  objected  that  the  judg-  ^^T^^i^  *^® 
ment  ought  to  have  been,  '^  that  the  defendant,  because  he  fined,  or  only 
denied  his  own  deed,  be  tahenJ^    And  of  this  opinion  w^  Maerced. 
Twysden  justice  strongly  on  the  first  opening  of  the  case,  but 
he  afterwards  hesitated;  and  the  parties  agreed,  as  I  believe, 
and  no  judgment  was  given. 

And  the  authority  of  Beechet^s  *  case  was  the  matter  which  •  s  Bep.  6a  a. 
created  the  doubt,  for  that  book  says  positively  that  in  such 
a  case  a o^ijaftfr  shall  be  entered;  but  this  opinicm  is  not  war*- 
nmted  by  »y  of  the  books  there  cited,  namely^  3  Edw*  6» 
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Mordake^*  Chafkon^  Ittid  SdUyit;.  Same. 


mortlake 
«»  Charl- 
ton, and 
Sully  v. 
Same. 


•  See  also 
Dy.  67.  a.  in 
margin. 


[192] 


Dy.  67.  &  pL  19..  26  Asa.'  pL  5;  83  H*  j6.  £4.  a.  M^S.  6. 
2a  a. ;  ibr  the  book  of  3  Edw.  6.  Dy.  67«  is  no  jiidica|li«a-' 
thority,  nor  i^theve  any  jadgment  tiberej  bat  the  eiae- begins 
with  a  '<  metnarandum  that  Ihimt  seen  a  record  o/^  bench  4^ 
Miehaelmmtemi  in  the  2d  year  of  H.  6.  Bo.  134.;"  where  the 
ddTendant  pleaded  a  releaae  made  to  himself  b/tbe  plaititM^ 
(and  which  was  brought  into  court  as  mu^'^be  intended, 
though  the  book  does  not  mention  it^)  on  whith  the  partiee 
were  at  issue,  an4  afterwards  relietd  ver^e&men/tikxhiAaigeB 
that  the  said  release  was  not  the  plaintiff's'  deed,  wberenpoa 
the  plaintiff  had  judgment  to  recoTer,  atid  th^  said  ilefendantf 
because  heUsedthe  sedd  wriHhg (tf  releaee^ohichhe nXM canfeesee 
to  befahcy  be  taken;  so  that  fcft  any  thing  that  appears  ihis 
judgmeut  was  entdnsd  as  of  coune  without  -the  knowledge  of 
the  judges,  and  passed  sub  sHeniio,  and  never  Wiais  ques^ 
tioned.^  Yet  there  is  a  great  dBflfertaCe  between  the  two 
cases;  for  there  tiie  defendant  by  shewing  a  fidse  deed  as  ji 
true  deed  under  tfaie  plaintiff^' seal,  not  onljr  ferged,  but  aJba 
published  it  as  a  true  de^,  which  he  afterwat^  confessed'  ta 
be  false  and  counterfeit ;  and  for  this  great  misfeasance  hie 
might  be  well  imprisoned,  though  he  afterwards  withdrew 
his  plea ;  but  here  the  defendant  only  denies  his  own  deed, 
and  afterwards  and  before  the  court  is  troubled  to  try  this 
false.plea,  repento^a^d'tdthdraws  it,  flKnd  saaFes-the' court  and 
jury  the  trouble  of  trying;  which  is  a  less  offence  than  if  he 
had  forged  and  puUished  a  fidse  de^  though  be  afterwards 
confessed  it.  And  this  book  is  the  only  case  which  has  any 
<3olourto  maintiun  the  opinion  in  Beecher^^  case^  for  tl^s 
book  of  26  Ass.  pi.  5.  is  nothing' to  the  purpose,  for  there  the 
party  denied  the  deed  of  his  anoe6t(nr  which  was  found  against 
him,  and  a  misericordia'  was  entered  against-  him,  and  not  a 
capiatury  ^  because  he  denied  the  deed  of  another ,  and  not  hie 
oum.^  And  the  caae  of  34  H.  6.,  20.  is,  that  t&e  defendant 
denied  his  own  de^  whidi  is  found  against  him  by  verdict^ 
wherefore  A  capiatur  was  entered  again^  him  As  h  ox^ii 
because  he  denied  his  oWn  deed,  fmd  troubled' Ate  court  and 
jury  to  tiy  it^*  ai^d  •  Woe  convicted  of'  falsehood  by  verdict,  m 
which  case  there  is  no  doubt  b^t  he  ought  to  he  fined^and  a 
capiatur  for  that  purpose  ought  -to  be  entered  against  Inm^ 
And  the  book  oif  3S^^H.'  6.  *  54  b.  is  an  express  authority  i^akist 
the  opinion  in  ;S<^^A«f^a'ciee^  for  liiere  thelBaii  of  Oifwd 
broB^t  debt  on  bbnd  a^ainiit  Demids^  w^o  pleaded  the  plaio^ 
taffy's  release:  in  bar^  ai^  ]iMie'¥ta  jwied  cm  wneePjaehmii 
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andjEifiterwardsy  at  Nifii  Frius  before  Prisott.  chief-jiietioe^  the:  Mortlake 
defendant  reUetA  verificaiume^  achnawledged  the  wtion^  ifc.;-  «•  Charl- 
and  afterwards  at  the  day  in  the  bank  it  was  a  question,     g^^' 
whether  the  defendant  should  be  fined  or  amerced ;  and  by     *   Same.  * 
Priiotty  with  the  advice  of  the  other  judges,  a  misericordia  <        y        ^ 
was  only  entered  against  him,  and  not  a  capiatttr.     And  the 
reason  was  because  the  judgment  was  ^ven  on,the  confession 
and  not  on  the  plea,  wherefore  the  depial  of  his  deed  was 
pat  out  of  doors  as  if  it  never  had  been  pleaded ;,  which  esse 
ffi  express  in  the  point  of  confession  after  a  &Ise  plea  pleaded 
before,  and  was  many  years  after  ihe  said  precedent  of  Dyer' 
in  2  EL  6. ;   and  now  this  case  agrees  with  the  opinion  of 
Littleton  9  Edw.  4.  24,  a.  b.     And  the  case  of  JOertw  v. 
Clerk^  is  express  in  the  very  point  by  Fenner  and  Williams  •  Cro.  Jac.  64. 
justices :  and  the  reason  there  ^ven  is  that  the  party  shall  \^(^y^i^  i^ 
never  be  fined  but  where  he  denies  his  deed  which  is  given  &  C  Noy,  4. 
against  him,  and  the  jury  are  troubled  with  the  trial  of  it ;  3'bm.  Abr. 
and  the  judgment  was  affirmed  though  the  same  enror  waa.^^'^ 
objected  as  in  this  case.     And  as  to  tite  objection  made'by         •      •    • 
Twy$den  J.  that  judgment  is  given  on  the  plea  when  it  once 
appears  to  the  court  to  be  fake,  it  was  answered  at  the  bar, 
that  if  an  action  of  debt  be  brought  on  bond,  and  the  de- 
fendant plead  non  est  factum^  to  which  the  plaintifi*  unadr 
visedly  demurs,  and  the  defendant  joins  in  demurrer,  now 
judgment  ought  to  be  given  for  the  defendant;  but  if  the 
defendant  after  a  continuance  and  before  judgment  confibsses  .  :[  193  ] 
the  action,  now  judgment  shaQ  be  given  for  the  plaintiff  on 
the  confession  of  the  defendant ;  but  this  judgment  cannot  be 
said  to  be  given  on  the  defendant's  plea,  for  if  it  were  given 
on  the  plea,  it  would  be  given  for  the  defendant  against  the 
plaintiff  because  the  demurrer  admitted  the  defendant's  plea 
to  be  true  until  the  defendant  himself  had  expressly  confessed 
the  contrary ;  wherefore  it  was  said  that  the  judgment  waf3    , 
solely  founded  on  the  confession,  and  not  on  the  plea;  to 
whidi  no  answer  was  given. 

Note;  All  the  prothonotaries  of  the  common  bench  in- 
farmed  me  that  in  this  case  the  usual  course  and  practice  was 
to  enter  a  misericordia  and  not  a  capiatur;  and  Livesay 
secondary  of  this  court  affirmed  the  practice  here  to  be  ac- 
cordingly (1),  &c 

(1)  The  statute  5  W.  \k  M.  c  12.    of  trespass,  ejectment,  assault  and  fabe 
redtiDg  that  there  were  divers  actions    imprisonment  brought  in  the  respective 
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Mortlake  v.  Charlton,  and  Sully  v.  Same. 


courts  of  law  at  Wesiminster,  and  upon 
judgment  entered  against  the  defendant 
in  such  actions,  the  said  courts  did  ear 
cfflcio  issue  out  process*  against  such 
defendant  for  a  fine  to  the  crown  for  a 
breach  of  the  peace  thereby  committed^ 
which  was  not  ascertained,  but  was 
usually  compounded  for  a  small  sum  of 
money  by  some  officer  of  the  said  courts, 
but  never  estreated  into  the  Exchequer, 
enacts,  that  from  thenceforth  no  writ, 
commonly  called  capias  pro  Jine^  in  any 
of  the  said  actions  in  any  of  the  said 
courts,  shall  be  sued  out  against  any 
defendant,  or  any  further  process  there- 
upon, but  the  same  fines  shall  be  re- 
mitted; yet  nevertheless  the  plaintiff 
in  every  such  action  shall  upon  signing 
judgment  therein,  over  and  above  the 
usual  fees  for  signing  thereof,  pay 
to  the  proper  officer  who  signs  the 
same,  the  sum  of  6s.  Sd.  in  satis- 
faction of  the  S8ud  fine,  which  officer 
shall  make  an  increase  to  the  plaintiff 
of  so  much  in  his  costs  to  be  taxed 
against  the  defendant  Since  the  pass- 
ing of  this  Act  there  can  be  no  capiatur 
pro  fine  entered  in  the  several  actions 
enumerated  in  it,  but  the  plaintiff  is  to 
have  6s.  Sd.  in  costs  to  pay  so  much 
to  the  king  for  the  fine.  Before  this 
Act,  when  the  fine  was  pardoned,  the 
judgment  was  entered  nikU  define  quia 
pardonaiur  ;  and  so  the  practice  now  is 
in  C.  B.  upon  this  statute,  the  entry 
there  being  nihil  define  quia  remittitur 
per  Stat. ;  but  in  K.  B.  judgment  is  en- 
tered up  without  any  notice  taken  of 


the  line ;  for  the  law  is  altered  and  taken 
away  in  effect  by  this  statute.  1  Salk. 
54.  Lindsey  v.  Clerk.  Carth.  S90.  S.  C. 
However  the  case  of  a  verdict  and  judg- 
ment for  the  plaintiff  in  debt  on  bond, 
to  which  the  defendant  pleads  non  est 
factum^  which  is  found  by  a  jury  to  be 
his  deed,  seems  to  be  omitted  out  of 
the  statute ;  and  therefore  perhaps  a 
capiiUur  pro  fine  ought  still  in  strictness 
to  be  entered  in  that  case.  But  a  mis- 
take in  this  particular  is  made  no  longer 
material  by  the  statutes  16  &  17  Car.  2. 
c.  8.  and  4  Ann.  c.  16.  s.  2. ;  by  the 
former  of  which  it  is  enacted,  that 
after  verdict^  confession  by  cognovit 
actionem^  or  relictd  verificaiionef  in  any 
action  in  any  of  the  courts  at  West-' 
minster^  Chester,  Lancaster,  Durham, 
or  the  great  sessions  in  Wales,  judg- 
ment shall  not  be  reversed  for  want  of 
miserieordia,  or  capiatur,  or  by  reason 
that  a  capiatur  is  entered  for  a  miseri^ 
cordia,  or  a  misericordia  is  entered 
where  a  capiatur  ought  to  have  been 
entered ;  and  the  latter  of  those  statutes 
extends  the  former  to  judgments  on 
nihU  dicitf  or  non  sum  informatus,  and 
upon  a  writ  of  inquiry  of  damages  ex- 
ecuted thereon.  And  it  has  been  held 
that  these  statutes  extend  to  the  case 
of  adding  a  capiatur,  where  none  lies, 
though  the  addition  of  a  capiatur  where 
neither  that  nor  a  misericordia  lies  is 
not  expressly  mentioned  in  the  statute 
16  &  17  Car.  2.  1  Str.  31S.  Hacket  v. 
MarshcdL 
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Draper  versiLS  Blaney  executor  of  Blaney.  Case  37. 


on 
in 


y*^Jaeiaa\rw\HSt  plaintiff  had  recovered  a  judgment  in  debt  Qu.  Whether 
into        •  J  X    in  this  court  against  the  testator,  and  the  ac-  *  j^'^^'f  f*^ 
tion  was  laid  in  London  ;  and  after  the  death  of  the  testator  the  court  of 
the  pl^tiff,  after  judgment  in  a  scire  facias^  sued  out  a  fieri   ^a/«#,  or"not 
facias  to  London^  on  which  the  sheriffs  returned  nulla  bona  ;  S.  C.  i  Lev. 
whereupon  he  sued  out  a  testatum  fieri  facias  directed  to  the  sir  T.  Raym. 
sheriff  of  Montgomery  in  Wales  to  levy  the  money  recovered  2(». 
of  the  goods  of  the  testator  in  the  hands  of  the  executor ;  657.  784. 
on  which  writ  the  sheriff  made  a  return  in  this  manner, 
namely,  "  I  Sir   Charles  Lloyd^  bart  sheriff  of  the  within 
mentioned  county  of  Montgomery  do  most  humbly  certify  to 
our  lord  the  king,  that  the  within-specified  county  of  Mont- 
gomery is  one  of  the  twelve  counties  within  the  principality  or 
dominion  of  our  said  lord  the  king  of  Wales^  where  the  writ 
of  our  lord  the  king  npt  touching  the  king  himself  does  not 
run,  and  that  it  does  not  appear  by  the  said  writ  that  the 
sud  writ  does  in  any  manner  touch  our  said  lord  the  king, 
wherefore  I  most  hmnbly  implore  the  advice  of  the  court  of 
our  said  lord  the  king  before  the  king  himself  if  I  can  exe- 
cute the  command  of  the  sud  writ.    Sir  Charles  Lloyd,  bart. 
sheriff"    And  on  this  return  it  was  moved  for  the  plaintiff  in 
Trinity  term  last  past  that  the  sheriff  should  be  amerced,  and 
the  plaintiff  have  a  new  writ.   And  the  court  agreed  that  the 
sheriff  ought  to  be  amerced,  for  the  sheriff  by  his  return 
ou^t  not  to  dispute  the  jurisdiction  of  this  court,  of  which 
he  is  an  officer,  as  he  has  done  here;  but  if  the  court  has 
erroneously  awarded  a  process  which  ought  not  to  have  been 
awarded,  die  sheriff  ought  to  obey  and  execute  it  (a),  but  the      [  194  ] 


(a)  And  the  sheriff  is  protected  in  so  first  iustance.   Sir  T.  Raym.  171.  Need-^ 

doing,  because  he  is  the  ofiicer  of  the  ham  v.  Sennet,    6  T.  R.  71.    Jackson 

court ;  But  the  bailiff  of  a  franchise,  to  v.  Hunter.    And  the  court  will  set  it 

whom  a   writ  is  improperly  directed,  aside  on  motion.     ]  Chitt  Rep.  374. 

instead  of  being  directed  to  the  sheriff,  Bradshaw  v.  Davis.     See  further,  1 

is  not  protected,  for  he  is  not  the  officer  Brod.  &  B.  12.  Bracebridge  v.  Johnson, 

of  the  court,  and  ought  not  to  execute  14>  East,  289.   Bowring  v.  Pritchard. 

such  process.     S  East,  128.    Grant  v.  Qlt  is  provided  by  the  stat  1  &  2  Vict 

Bagge,     The  sheriff  of  a  county  pala-  c.  110.  s.  3^  that  the  writ  of  capias^ 

tine  is  as  much  the  officer  of  the  court  and  all  writs  of  execution  to  be  issued 

as  any  other  sheriff,  although  it  is  irre-  out  of  the  courts  at  Westminster  unto 

gular  to  direct  the  writ  to  him  in  the  the  counties  palatine  of  Lancaster  and 

VOL.  n.   PABT  II.  ^ 
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194  Draper  versus  Blaney. 

Draper  v.    party  grieved  may  shew  this  matter  to  the  court,  and  pray 

Blaney.      that  they  would  supersede  their  erroneous  process  and  so 

'  have  remedy ;   wherefore  it  was  awarded  that  the  sheriff 

should  be  amerced :  but  the  amerciament  was  not  imposed, 

because  the  court  wished  to  hear  the  great  question  in  the 

case,  namely,  whether  9k  fieri  facias  on  a  judgment  in  this 

court  shall  run  into  Wales  or  not.    And  Kelynge  chief-justice 

strongly  inclined  for  the  plaintiff  that  such  writ  will  run  into- 

Wales;  and  now  it  was  once  argued  in  this  term  before 

Rainsford  and  Morton  justices,  who  on  hearing  the  case 

argued  gave  a  rule  that  llie  plaintiff  should  have  a  new  writ, 

and  the  sheriff  be  amerced ;  but  it  being  moved  again  when 

Twysden  justice  was  present,  he  inclined  strongly  that  such 

process  would  not  run  into  Walesy  and  not  satisfied  of  this 

point,  he  adjourned  the  case  over  to  the  next  term;   and 

afterwards  nothing  further  was  done. {I)     See  for  this  matter 

the  statutes  27  H.  8.  c  26.,  34  &  35  H.  B.  c.  26.,  1  Edw.  6. 

c.  10.,  Het.  Rep.  1 8.  Manser  v.  Lewis.    Cro.  Jac  484.  Sir  John 

Carevf^  case,  the  opinion  of  Dodderidge  justice.    2  Buls.^54. 

Hall  V.  Rotherom.    Ibid.  156.  Bedo  v.  Piper y  that  such  writ 

runs  into  Wales :  contr&  Godb.  214.  see  Cro.  Car.  34.  Ibid.  444. 

Gryffyth  v.  Lewis.     That  an  elegit  lies  to  a  county  palatine, 

see  2  BrownL  208.   Goodyer  v.  Ince.  (2) 


(1)  But  according  to  Sir    Thomas  (2)  See   also    1    Lev.  256.     Anon. 

EaymondTs  report  of  this  case  (Sir  T.  Sir  T.  Raym.  171.  Needham  v.Bennet. 

Raym.  206.)  it  was  afterwards  adjudged  Although  this  was  a  question  which  was 

An  iWretvimhj  Twysden,  JRainsford  And  formerly  much  debated,  Vaugh.  S95, 

Jforton  justices.  See  2  Mod.  10.   Whiir  &c.  yet  it  has  long  since  been  settled, 

rong  v.  pianey.     Accord,  which  was  that  execution  on  a  judgment  in  any  of 

argued  in  C.  B.  when  Vaughan  was  chief  the  courts  of  Westminster  Hall  will  run 

justice,  who  was  of  a  different  opinion,  into  Wales,  or  the  counties  palatine,  and 

and  seems  to  have  been  the  case  in  which  is  now  the  daily  practice.    It  was  also 

his  arguments  concerning  process  out  of  formerly  much  debated  whether  a  la^ 

the  courts  at  Westminster  into  Wales  titat  would  run  into  Wales,  and  it  was 

was  intended  to  have  been  delivered,  if  once  decided  that  it  would  not ;  1  Wils. 

he  had  lived.    Vaugh.  395.  193.  Lampley  v.  Thomas;  but  the  con- 


Durham,  shall  be  directed  to  the  Chan-  mand   made  by  the  court,   issues   his 

cellor  of  the  county  palatine  of  Lan-  mandate  to  the  sheriff,  and  the  sheriff 

caster,  or  his  deputy  there ;  or  to  the  executes  the  writ.  1  Chitt  Archb.  509., 

Chancellor  of  the  county  palatine  of  7th    ed.     He   may  return    it  directly 

Durham,  or  his   deputy  there.     The  to  the  court  whence  it  issues.     7  Dowl. 

Chancellor,  in  pursuance  of  the  com-  765.  R.y.  Sheriff  of  Lancaster. '\ 
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Irary  has  been  determined  since,  and  it  jurisdiction  of  all  the  courts  in  West* 

is  DOW  become  the  settled  practice  to  minster  Hall  to   hold   plea  and  issue 

issae  writs  of /!a/tto^  into  Wales.    Doug,  mesne  process  against  parties  resident 

213.  Penry  v.  Jones.    So  a  capias  from  in  Wales.    The  words  of  the  2d  section 

the  Common  Pleas  will  run  into  Wales^  are,  "  In  all  transitory  actions  which 

and  this  writ  is  now  as  usually  issued  '<  shall  be  brought  in  any  of  his  Ma- 

into  WaUs  as  to  any  county  in  England.  **  jesty's  courts  of  record  out  of  Wales^ 

And  it  does  nqt  depend  merely  upon  "  if  it  shall  appear  that  the  defendant 

the  practice ;  for  the  statute  13  G.  3.  '<  was  resident  in  Wales  at  the  time  of 

c  51.    (the    Welsh  Jurisdiction    Act)  "  the  service   of    any  writ,  or  other 

very   clearly    to  recognise  the  "  mesne  process  served  on  him^  &c.  (b) 


(b)  [The  jurisdiction  of  the  courts  diction  of  the  courts  of   Westminster 

of  great  sessions  in  the  several  counties  extended  to  such  counties  for  all  pur- 

of  Wales  and  the  county  palatine  of  poses,  by  stat  1 W.  4*.  c.  70.  ss.  13, 14.] 
Chester  was  abolished,  and  the  juris- 
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s-^^X  FTIHOMAS  Wickenden  late  of  Hartfield  in  the  Declaration  in 

^  -*  JL  said  county,  husbandman,  was  attached  to  an-  replevin, 
ewer  John  Osborne  of  a  plea,  wherefore  he  took  four  oxen, 
two  heifers  and  four  cows  of  him  the  said  John  Osborne,  and 
unjustly  detained  them  against  gages  and  pledges,  &c.  And 
whereupon  the  said  John  Osborne  by  John  Cowper  his  attorney 
complains  that  the  said  Thomas  Wickenden^  on  the  20th  day 
of  October  in  the  2l8t  year  of  the  reign  of  our  lord  Charles 
the  2d  now  king  of  England,  &c  at  Hartfield  aforesaid  in  the 
county  aforesud,  in  a  certain  close  there  called  the  Mead, 
took  four  oxen,  two  heifers  and  four  cows  of  him  the  said 
John  Osborne,  and  unjustly  detained  them  against  sureties  and 
pledges  until,  &c.  Wherefore  the  said  John  Osborne  says  that 
he  is  injured  and  has  damage  to  the  value  of  100/. ;  and  there- 
fore he  brings  suit,  &c. 

And  the  said  Thomas  Wickenden  by  William  Waltham  his  Defendant 
attorney  comes  and  defends  the  wrong  and  injury  when,  &c.  JJJnuchanre  in 
and  in  right  of  Anne  now  his  wife  well  avows  the  taking  of  right  of  his 
*the  said  cattle  in  the  said  place  in  which,  &c.,  and  justly,  &c    *  r  ^gg  -. 
because  he  says  that  the  said  place  called  the  Mead,  in  which 
the  taking  of  the  said  cattle  is  supposed  to  be  made,  contains, 
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Osborne  v.   and,  at  the  said  time  when  the  said  taking  of  the  said  cattle 
WicKEN-     is  supposed  to  be  made,  did  contain  in  itself  20  acres  of  land 
^^^'    J    with  the  appurtenances  in  Hartfteld  aforesaid,  and  that  long 
before  the  said  time  when,  &c.  to  wit,  on  the  17  th  day  of 
J.  s.  seiMd  of    May  in  the  year  of  our  lord  1658,  one  John  Swayslatuhy  late 
in^fepT"  *"  *^  ^^  HartfieU  in  the  said  county  of  Siusex,  yeoman,  in  his  life- 
time was  seised  of  and  in  the  said  20  acres  of  land  with  the 
appurtenances  in  Hartfield  aforesaid  (among  other  things)  in 
his  demesne  as  of  fee :  and  the  said  Jbhn  Swayshnds  being 
so  thereof  seised,  the  said  John  afterwards  and  before  the  said 
time  when,  &c.  to  wit,  on  the  1 8  th  day  of  May  in  the  said 
year  of  our  lord  1658,  at  Hartfield  aforesaid,  made  his  last 
By  his  will       will  and  testament  in  writing,  and  thereby  gave  and  devised 
annuity  of  i2i  ^  *^®  ®*^^  Anne^  now  the  wife  of  him  the  said  Thomasy  and 
a  year  to  his      flistcr  of  the  Said  John,  then  called  Anne  Swayslands,  while 
payable  then,    ^he  was  sole,  by  the  name  of  Anne  his  sister,  a  certain  yearly 
<>"*»  rent  of  12L  of  lawful  money  of  England  to  be  issuing  and 

going,  had  and  taken,  yearly  and  every  year  during  the  natural 
life  of  the  said  Anney  out  of  the  said  20  acres  of  land  with  the 
appurtenances  in  the  said  parish  oi  Hartfield  afores^d,  (among 
other  things,)  the  first  payment  of  the  said  yearly  rent  of 
12/.  to  begin  on  the  feast  day  of  St,  Michael  the  Archangel^ 
or  the  annunciation  of  ,the  blessed  Mary  which  should  first 
happen  after  the  death  of  the  said  «7bAn,  and  so  to  be  paid  at 
with  a  clause  of  two  payments  by  even  and  equal  portions  ;  and  if  it  should 
of^^^^pay-"**   happen  that  the  said  yearly  rent  of  12/.,  or  any  part  or  parcel 
inent ;  thereof,  should  be  in  arrear  and  unpaid  during  the  natural  life 

of  the  said  Anne  for  the  space  of  21  days  after  any  of  the  said 
feast-days  or  days  of  payment  in  which  the  same  ought  to  be 
paid,  that  then  it  should  and  might  be  lawful  to  and  for  the 
said  AuTie  or  her  assigns  to  enter  into  and  upon  the  said  20 
acres  of  land  with  the  appurtenances  (among  other  things)  or 
into  and  upon  any  part  or  parcel  thereof,  and  to  distrdn,  and 
the  distress  and  distresses  there  had  and  taken  lawfully  from 
thence  to  lead,  drive,  take  and  carry  away,  and  them  and  every 
of  them  to  detain  and  keep  until  the  said  yearly  rent  and  all 
[  196  ]      arrears  thereof,  (if  any  there  be)  should  from  time  to  time  be 
if  thetesutoi^s   fuUy  satisfied  and  paid  to  the  said  Anne  or  her  aesigns:  And 
™^7^thelf  his  ****^  *^®  ^^^  ^""^^  Swayslands  by  his  said  laat  will  and  testa- 
executorshould  ment  declared  his  will  and  true  intent  to  be,  that  if  the  said 
Md  thJ  ywly    ^^^  should  happen  to  marry  or  be  married,  or  if  the  said 
rent  should       Anne  should  require  any  portion  or  portions,  legacy  or  legacies 
tothe*ciecutor;  givcu  by  the  father  of  him  the  said  John  Swayslands,  or  by 


Mich.  22  Car.  11.  Regis.  196 

John  Ashdowne  the  unole  of  him  the  said  John,  that  then  the   Osborne  v. 
executor  of  the  will  of  him  the  said  Johrt  should  pay  to  the     Wicken- 
said  Aime  100/.,  and  the  said  yearly  rent  of  12/.  should  en-         ^^^' 
tirely  oeaae  and  return  to  the  said  executor  of  the  said  John 
Swayslands ;  and  by  the  said  will  made  and  constituted  one 
Richard  Swayslands  brother  of  the  said  John  Swayslands  exe- 
cutor of  the  said  will,  as  by  the  said  last  will  and  testament 
of  the  said  John  (among  other  things)  more  fully  appears : 
and  afterwards,  to  wit,  oathe  25th  day  of  May  in  the  year 
of  our  Lord  1658  aforesaid,  at  Hartfield  aforesaid,  the  said  and  died. 
John  SwayBlands  died  so  as  aforesaid  seised  (among  other 
things)  of  the  said  20  acres  of  land  with  the  appurtenances: 
after  whose  death  the  said  Anne  while  she  was  sole  was  seised 
of  the  said  yearly  rent  in  her  demesne  as  of  freehold  during 
her  life ;  and  the  said  Anne  being  so  thereof  seised,  she  the  Defendmt  and 
said  Anne  afterwards,  to  wit,  on  the  2l8t  day  of  October  in  S^^I^^Jf' 
the  14th  year  of  the  reign  of  our  said  lord  the  now  king,  at 
Hartfield  aforesaid  took  to  her  husband  the  said  Thomas  Wick- 
enden,  whereby  the  said  Thomas  and  Anjie  in  right  of  her  the 
said  Anne  was  seised  of  the  yearly  rent  aforesaid  in  their 
demesne  as  of  freehold  for  the  term  of  the  life  of  the  said 
Anne:  and  the  said  Thomas  and  Anne  being  so  thereof  seised, 
24L  of  the  yearly  rent  aforesaid  for  two  years  ended  at  the 
feast  of  St.  Michael  the  Archangel  in  the  16th  year  of  the 
reign  of  our  said  lord  the  now  king,  and  for  the  space  of  21 
days  next  after  the  said  feast,  was  in  arrear  and  unpaid  to  the 
said  Thomas  and  Anne  after  their  intermarriage ;  and  because  and  because 
the  said  24t  of  the  yearly  rent  aforesaid  was  in  arrear  to  the  ^u^^nt^ 
said  Thomas  and  Anne  in  right  of  her  the  said  Anne  after  in  arrew  to 
their  intermarriage,  at  the  said  feast  of  St  Michael  the  Arch-  ^^!^f^l^^ 
angel  in  the  16  th  year  aforesaid,  and  for  the  space  of  21  days  their  marriage, 
next  after  the  said  feast,  and  at  the  said  time  when,  &c.  were 
unpaid  to  the  said  Thomas  and  Anne,  or  either  of  them,  he  the 
sud  Thomas  in  right  of  her  the  said^nne  well  avows  the  taking 
of  the  said  cattle  ia  the  said  place  in  which,  &c.  for  the  said 
24/1  of  the  yearly  rent  aforesaid,  and  justly,  &c.  as  in  parcel  of 
the  premises  in  form  aforesaid  charged  and  bound  to  the  dis« 
tress  of  the  said  Anne,  &c.     With  this,  that  the  stud  Thomas  ATerment  that 
will  verify  that  the  said  Richard  Swayslands,  executor  of  the  ?"«  executor 

..1      «    1  . 1    »- ,       oi  »       *      1  .^    ,      .1  •«!    hasnotpaidthe 

Will  of  the  said  John  Swayslands,  has  not  paid  to  the  said  \oqi  and 

Thomas  and  Anne,  or  either  of  them,  the  said  lOOi  so  as  ^^?".^*> 

,         ,  ,  wife  IS  iiTtnff. 

aforesaid  mentioned  in  the  said  will  of  the  said  John  Sways* 
lands,  according  to  the  form  and  effect  of  the  said  will ;  and 
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*  [  197  ] 


Demurrer. 


Joinder. 
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tbat  the  said  Anne  at  the  said  time  when  &C.9  was  and  still  is 
in  full  life^  to  wit,  at  Hartfield  aforesaid.  And  this^he  is 
•  ready  to  verify.  Wherefore  he  prays  judgment  and  a  return 
of  the  said  cattle  together  with  his  damages,  costs  and  charges 
by  him  about  this  suit  in  this  behalf  expended,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  to  be 
adjudged  to  him,  &c. 

And  the  said  John  Osbome  says  that,  by  any  thing  by  the 
said  Thomas  Wickenden  above  in  pleading  alleged,  he  the  said 
Thomas  Wickenden  ought  not  to  acknowledge  the  taking  of 
the  said  cattle  in  the  said  place  in  which,  &c  to  be  just,  because 
he  says  that  the  plea  aforesaid  by  the  said  Thomas  in  manner 
and  form  aforesaid  above  pleaded,  and  the  matter  in  the  same 
contained,  are  not  sufficient  in  law  to  maintain  his  having  a 
return  of  the  said  cattle,  to  which  he  the  said  John  Osbome  has 
no  necessity  nor  is  boimd  by  the  law  of  the  land  in  anywise 
to  answer ;  and  this  he  is  ready  to  verify ;  wherefore  for  want 
of  a  sufficient  avowry  in  this  behalf  he  the  said  John  Osbome 
prays  judgment  and  his  damages  on  occasion  of  the  said 
taking,  and  unjustly  detaining  of  the  said  cattle  to  be  adjudged 
to  him,  &C. 

And  the  said  John  Wickenden  says  that  the  said  plea  by 
him  the  said  Thomas  in  manner  and  form  aforesud  above 
pleaded,  and  the  matter  in  the  same  contained,  are  good  and 
sufficient  in  law  to  maintain  his  having  a  return  of  the  said 
cattle,  which  said  plea  and  the  matter  in  the  same  contained 
he  the  said  Thomas  is  ready  to  verify  and  prove  as  the  court, 
&C.  and  because  the  said  John  does  not  answer  the  said  plea 
nor  has  hitherto  in  anywise  denied  the  same,  he  the  siud 
Thomas^  as  before,  prays  judgment  and  a  return  of  the  said 
cattle  together  with  his  damages,  costs  and  charges  afore- 
said by  him  about  his  suit  in  this  behalf  expended,  accord- 
ing to  the  form  of  the  said  statute  to  be  adjudged  to  him,  &c 
But  because  the  court  of  our  sidd  lord  the  king  now  here  is 
not  yet  advised  what  judgment  to  give  ofr  and  upon  the  pre- 
mises,  a  day  therefore  is  given  to  the  parties  aforesaid  before 
our  lord  the  king  on  the  morrow  of  the  Holy  Trinity  where- 
soever, &c  to  hear  their  judgment  of  and  upon  the  premises, 
because  the  court  of  our  said  lord  the  king  now  here  is  there- 
of not  yet,  &c. 
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"OEPLEVIN  by  Osborne  against  WtchendeiL     The  de-  A  man  devises 
■■■*'  fendant  in  rkcht  of  Anne  his  wife  makes  avowry  for  the  f  ™*-c*»«»*ge 

^  J  1  .  to  his  sister  for 

arrears  of  a  rent-charge;  and  on  the  avowry,  to  which  the  life, an</f/cAe 
plaintiff  demnrsy  the  case  appeared  to  be  this,  namely ;  That  ^^^*^!^^ 
one  John  Sway  stands  being  seised  in  his  demesne  as  of  fee  of  loot  a»d  the 
the  place  in  which,  &c  by  his  last  will  in  writing  devised  to  anrfrrtum^toM* 
the  said  Anne  (while  she  was  sole)  a  rent  of  12i  a  year  to  be  ^^cvtar:  Held 
issuing  out  of  the  place  in  which,  &c.  during  her  natural  life,  charge  shall  not 
with  a  clause  of  distress ;  but  if  it  should  happen  that  the  ^!^  ^*^  ***« 

.  '■'^  lOOi.  be  paid. 

said  Anne  should  marry,  then  his  executor  should  pay  100/.   s.  c.  i  Mod. 

to  the  said  Anne^  and  the  said  yearly  rent  •  should  cease  ^^^\\2 

and  return  to  the  said  executor  of  the  devisor,  who  was  one    •  r  193  1 

Biehard  Sway  stands ;  and  afterwards  the  devisor  died,  and 

Anne  took  the  avowant  to  her  husband,  and  the  100/.  was 

not  paid  after  the  marriage,  wherefore  he  distrained,  and 

avowed  for  all  the  rent  arrear  after  the  marriage ;  and  the 

question   was,   whether  by  the  marriage  the  yearly  rent 

diould  cease  ipso  factOy  or  not  until  the   10021  should  be 

paid. 

And  Jones  for  the  plaintiff  argued  that  the  rent  should 
cease  by  the  marriage  ipsofactoy  although  the  \00L  was  not 
paid ;  for  he  sud,  that  the  words  of  the  will  were  express, 
that  if  Anne  should  marry  then  the  rent  should  cease,  and  the 
executor  should  pay  her  100/. ;  therefore  the  marriage  makes 
the  rent  to  cease;  for  though  the  words  of  the  will  are 
placed  in  this  manner,  namely,  that  if  she  marry  then  the 
executor  should  pay  10021  and  the  rent  shall  cease,  yet  the 
s^ise  is  no  other  than  as  he  had  expressed  it.  And  he  further 
said  that  Anne  the  devisee  had  a  remedy  for  the  10021  and 
dierefore  could  not  have  the  rent  also ;  for  if  the  rent  should 
be  now  recovered  by  this  avowry,  yet  the  avowant  and  the 
devisee  his  wife  by  virtue  of  the  will  might  sue  the  executor 
in  the  spiritual  court  and  recover  the  legacy  of  100/. ;  which 
was  the  intent  of  the  devisor ;  for  he  intended  that  the 
devisee  after  her  marriage  should  have  only  the  100/.  and 
not  have  any  more  rent  after  the  marriage.  And  he  put  the 
case,  that  if  the  devisee  had  after  making  the  will  married  in 
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Osborne  v.  the  life-time  of  the  devisor,  she  would  not  have  had  the  rent 
WicKEN-  after  the  death  of  the  devisor,  although  the  lOOl  was  not 
°^^'  ^  paid ;  yet  she  might  have  recovered  the  lOOL  by  a  suit  in 
the  spiritual  court  as  a  legacy :  and  so  she  may  in  the  present 
case ;  wherefore  he  concluded  for  the  plaintiff  that  the  rent 
ceased  by  the  marriage  only  without  actual  payment  of  the 
legacy  of  100/. :  and  of  this  opinion  was  Twysden  justice 
strongly. 

Brewer  of  Gray^fs  Inn  and  Saunders  argued  for  the  avowant, 
that  the  rent  did  not  cease  by  the  marriage  without  actual 
payment  of  the  lOOt ;  for  the  intent  of  the  devisor  appeared 
to  them  to  be  plain,  that  Anne  the  devisee  should  have  either 
the  rent  for  her  life,  or  else,  if  she  married,  the  100/.  in  lieu 
of  the  rent ;  and  the  words  of  the  will  are,  that  if  she  mar- 
ried, then  -the  executor  should  pay  her  the  100/.  and  the 
rent  should  cease,  so  that  the  payment  of  the  1002.  and  the 
[  199  ]  ceasing  of  the  rent  are  conjoined  by  the  devisor  in  his  wilL 
But  the  plaintiff  would  sever  them  by  his  construction,  and 
say  that  the  rent  should  cease,  but  the  1002.  not  be  paid;  so 
that  where  the  devisor  intended  that  the  devisee  should  have 
the  rent  or 'the  1002L  it  might  happen,  according  to  the 
plaintiff's  construction,  that  the  devisee  should  neither  have 
the  one  nor  the  other ;  for  perhaps  the  executor  has  no  as- 
sets, and  then  how  can  the  avowant  and  the  devisee  his  wife 
recover  the  100/.  ?  But  if  the  executor  has  assets  yet  the 
intent  of  the  devisor  was  not  that  the  devisee  should  lose  his 
rent  before  he  has  received  the  100/. ;  and  therefore  the  clause 
of  payment  of  the  \QQL  is  placed  before  the  clause  of  the 
ceasing  of  the  rent;  and  the  rent  was  intended  to  be  in 
nature  of  a  security  for  the  100/. ;  after  marriage,  and  there- 
fore it  should  not  cease  till  the  100/.  were  paid.  And  it  was 
further  said  that  if  the  executor  has  not  any  assets  and  there- 
fore not  bound  to  pay  the  100/.  yet  if  he  will  pay  the  lOOi 
out  of  his  own  money,  he  may  well  do  so,  and  the  rent  shall 
cease ;  which  proves,  as  it  was  urged,  that  the  intention  of 
the  devisor  was  not  that  the  100/.  should  be  paid  as  a  legacy 
out  of  his  personal  estate,  but  that  he  intended  it  as  a  re- 
compence  for  the  rent,  without  which  recompence,  whether 
he  had  a  personal  estate  or  not,  he  did  not  mean  that  the 
devisee  should  lose  the  rent,  though  she  married.  And  in 
this  case  the  executor  is  as  a  mere  purchaser ;  for  the  will  is 
that,  on  payment  of  the  100/.,  the  rent  should  cease  and 
return  to  \h^  executor,  so  that  the  executor  is  to  have  the 


Mich.  22  Car.  IL  Regis.  199 

rent  for  the  life  of  the  devisee,  by  way  of  executory  devise  *,    Osborne  v. 
on  payment  of  the  lOOZ.  and  therefore  if  he  pays  the  lOOt      Wicken- 
be  ift  to  have  an  estate  for  his  money ;  but  by  the  construe-         ^^^'    , 
don  whidi  the  phuntiff  wishes  to  put  on  the  will,  the  executor  .  Postea  sssa 
will  be  a  purchaser  to  have  the  estate,  but  will  pay  nothing  e<«eg-  note  (9). 
for  it,  which  is  directly  agunst  the  will  of  the  devisor,  who 
never  intended  any  such  thing.     And  as  to  the  objection 
that  if  the  devisee  had  married  in  the  lifetime  of  the  devisor 
she  would  not  have  had  the  rent,  it  was  answered  that  if  it 
had  so  happened  it  is  true  that  she  would  not  have  had  the 
lent,  because  it  could  not  vest  in  the  devisee  in  the  life-time 
of  the  devisor,  but  her  marriage,  which  had  been  the  de- 
visee's own  act  and  folly  to  destroy  her  security,  had  pre- 
vented the  vesting  of  it  at  all  in  the  devisee,  and  then  there 
would  be -no  necessity  to  pay  the  100/.  in  order  to  devest  an 
estate  which  was  never  vested.     But  it  is  otherwise  in  the 
present  case :  the  rent  was  once  vested,  and  therefore  there 
is  no  reason  why  it  should  be  devested  without  the  payment 
of  the  lOOL  contrary  to  the  intent  of  the  will  and  of  the  de- 
nser, where  the  devisee  has  not  committed  any  act  to  destroy 
such  intent :  Wherefore  they  concluded  for  the  avowant  that 
the  rent  did  not  cease  by  the  marriage  until  the  actual  pay-      [  200  ] 
ment  of  the  1007. 

And  of  this  opinion  were  Rainsford  and  Morton  justices, 
wherefore  they  gave  judgment  for  the  avowant  against  the 
opinion  of  Twysderu 


Goram  v.  Sweeting,  The  Same  v.  Fowke,  and  The    Case  39. 
Same  v.  Bateman. 

Mich  22  Car.  IL  Kegis.     Rot.  367. 

^^»~*^'l  T>E  it  remembered  that  heretofore,  to  wit,  in  the 
^  -■-'  term  of  the  Holy  Trinity  last  past,  before  our 
lord  the  king  at  Westminster  came  Francis  Goram  by  Andrew 
Viduan  his  attorney,  and  brought  here  into  the  court  of  our 
said  lord  the  king  then  there  his  certain  bill  against  John 
Stoeeting,  in  the  custody  of  the  marshal,  &c.  of  a  plea  of  tres- 
pass on  the  case,  and  there  are  pledges  of  prosecution,  to 
wit,  John  Doe  and  Richard  Roe,  which  said  bill  follows  in 
these  words,  to  wit:  London,  to  wit,  Francis  Goram  com- 
pbdns  otJohn  Sweeting,  being  in  the  custody  of  the  marshal  of 
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the  marshalsea  of  our  lord  the  king  before  the  king  himself, 
for  that  whereas  the  said  Francis,  on  the  2l8t  day  oi April  in 
the  year  of  our  Lord  1669,  at  London  aforesaid,  to  wit,  in  the 
parish  of  St  Mary  le  Bow  in  the  ward  of  Cheapy  according  to 
the  custom  of  merchants  caused  to  be  written  and  made  a  cer- 
tain writing,  commonly  called  a  policy  of  insurance  (1)^  in 


(1)  Which  is,  when  a  merchant 
gives  a  consideration  in  money,  by  way 
of  premium,  to  others,  to  assure  his 
ship  or  goods,  from  one  port  or  place, 
to  some  other  port  or  ^places,  on  such 
terms  as  they  can  agree  upon ;  and  if 
the  ship  or  goods,  &c  perish,  or  are  lost, 
in  the  whole,  or  in  part,  every  sub- 
scriber is  to  make  a  recompense  either 
to  the  extent  of  his  subscription,  or  pro 
raUh  in  proportion  thereto ;  whereby 
(to  use  the  language  of  the  statute 
43  Eliz.  c.  12.)  *'on  the  loss  or  perish- 
"  ing  of  any  ship,  there  foUoweth  not 
"  the  undoing  of  any  man,  but  the  loss 
"  lighteth  rather  easily  upon  many,  than 
"  heavily  upon  few."  A  policy  of  in- 
surance is  considered  as  a  contract 
uberrinuB  fideh  and  always  receives  a 
liberal  construction,  for  the  benefit  of 
trade,  and  of  the  assured.  1  Burr.  349. 
Petty  V.  Royai  Exchange  Assurance. 


1  Bos.  &  Pull.  822.  Wolff  y.  Uomcaslle. 
Skinn.  55.  Kaines  v.  Knightly.  And 
it  is  held,  that  what  is  usually  done  by 
such  a  ship,  with  such  a  cargo,  in  such 
a  voyage,  is  understood  to  be  referred 
to  .by  every  policy,  and  to  make  a  part 
of  it,  as  much  as  if  it  was  expressed 
therein ;  1  Burr.  350. ;  and  that  who- 
ever subscribes  or  underwrites  a  po- 
licy, is  bound  to  know  the  nature  and 
peculiar  circumstances  of  that  branch  of 
trade  to  which  the  policy  relates,  and 
that  whether  it  is  recently  established 
or  not.  Doug.  510.  Noble  v.  Kennotoay. 
3d  edit.  3  Burr.  1712.  Salvador  v.  Hop- 
kins, (a)  If  there  has  been  a  mistake 
in  a  policy,  it  may  be  altered  by  con- 
sent even  after  a  loss  has  happened ;  as 
where  a  broker  had  instructions  to  In- 
sure goods  on  the  ship  A.,  where  B» 
was  commander,  and  the  policy  by 
mistake  of  the  person  who  effected  it. 


(a)  See  also  1  Camp.  503.  Vallance 
y.  Dewar.  Ibid.  505.  n.  Ougier  v.  Je- 
nyns.  Ibid.  508.  n.  Kingston  v.  Knibbs. 
3  Camp.  200.  Moxon  y.  Atkins. 
1  Taunt  463.  Grant  v.  Paxton.  Sel- 
wyn,  N.  F.  963.  [See  also  Peake, 
43.  Chaurand  v.  Angerstein.  But  the 
usage  must  be  general,  in  order  to  bind 
the  insurer :  Therefore  a  usage  at 
Lloyd's  will  not  bind  him,  unless  he  be 
in  the  habit  of  effecting  policies  there. 
8  B.  &  C.  793.  Gabay  v.  lAoyd.  5  D.  & 
R.641.  S.C.  10  B.  &  C.760.  BarOeU  v. 
Pentland.  1  B.  &  Ad.  605.  Scott  v. 
Irving.  4  M.  &  W.  211.  Stetvart  v. 
Aberdein.    See  1 1  M.  &  W.  1 16.  Mac- 


kintosh  Y.  MarshaU.  8  M.  &  W.  160. 
Stewart  v.  Cauty.  Again,  though  a 
usage  may  be  admissible  to  explain 
what  is  ambiguous  in  the  policy,  it  is 
never  admissible  to  contradict  what  is 
plain.  Therefore,  in  an  action  on  a 
policy,  in  the  usual  form,  on  ship,  boat, 
&c.  evidence  of  usage  that  the  under- 
writers never  pay  for  loss  of  boats  on 
the  outside  of  the  ship,  slung  upon  the 
quarters,  was  held  inadmissible.  2  Cr. 
&  J.  244.  Blackett  v.  Royal  Exchange 
Assurance  Company.  2  Tyrw.  275. 
S.  C.  See  3  Q.  B.  120.  Mihcard  v. 
Hibbcrt.      2  G.  &  D.  142.  S.  C] 
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which  said  writing  it  was  mentioned  that  the  said  Francis  Go^ 
ram  did  make  an  assurance,  and  cause  himself  to  be  assured, 
lod{2)  or  not  last,  from  London  to  any  ports  and  places  out 
of  the  streights  of  Gibraltar,  at,  to,  and  again,  up  and  down 
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Sweeting, 


wzB  on  the  ship  C  where  D.  was  com-  mistake  originated.   2  Salk.  444.  Bates 

mander,  it  was  held  that  the  mistake  v.  Grabbam,     1  Atk.  5^5.     Motteux  v. 

might  be  set  right  at  the  trial,  by  the.  London  Assurance  Company,  (b) 
evidence  of  the  person  in  whom  the        It  is  essential  that,  in  all  contracts  of 


{b)  The  Stat  35  6. 3. 63.s.  13.(Stamp 
Act)  provides,  *<  that  the  Act  shall  i\ot 
**  extend  to  prohibit  the  making  any 
**  alteration  which  may  lawfully  be 
**  made  in  the  terms  or  conditions  of 
**  any  policy  of  insurance,  duly  stamped, 
^  after  the  same  shall  have  been  un- 
^  derwritten,  or  to  require  any  addi- 
*'  tional  stamp  duty,  by  reason  of  such 
^*  alteration,  so  that  such  alteration .  be 
**  made  before  notice  of  the  determination 
^  cf  the  rish  originally  insured^  &c., 
^  and  so  that  the  thing  iii^ured  shall 
**  remain  the  property  of  the  same  per- 
'*  sons ;  and  so  that  such  alteration  shall 
**  not  prolong  the  term  insured. beyond 
**  the  period  allowed  by  this  Act ;  and 
**  so  that  no  additional  or  further  sum 
"shall  be  insured  by  means  of  such 
^  alteration."  From  which  it  appears, 
that  if  the  case  put  above  were  to  hap- 
pen at  thb  day,  the  policy  would  be  at 
all  events  vitiated,  unless  a  new  stamp 
were  procured.  For  the  decisions  on 
this  section  of  the  statute,  as  to  what 
alterations  are  within  the  saving  of  the 
Act,  so  as  not  to  require  a  fresh  stamp, 
see  8  East,  373.  Hill  v.  Patten.  Ibid. 
273.  Kensington  v.  Inglis  (in  error). 
4  Tannt  169.  Hubbard  v.  Jackson. 
I  M.  &  S.  217.     Robinson  v.  Touray. 

4  Camp.  107.      Ridsdale  v.  Sheddon. 

5  Taunt.  359.  Sawtell  v.  Loudon, 
1  Marsh.  99.  S.C.  1  Stark.  336.  Robin- 
mm  V.  Tobin.  5  M.  &  S.  267.  JRamstrom 
v.  Bell.     2  B.  &  A.  320.  Weir  v.  Aber^ 


deen.  [1  B.&Ad.  81.  Brochelbank  v. 
Sugrue.2  But,  independently  of  the 
stamp,  a  material  alteration,  made  with- 
out the  consent  of  the  underwriter,  who 
is  defendant,  (although  .others  who 
signed  may  have  assented), vitiates  the 
policy.  As  to  what  is  considered  such  a 
material  alteration,  see  4  Taunt  329. 
Langhom  v.  Cologhan.  7  Taunt  416. 
Fairlie  v.  Christie.  2  Stark.  64.  Camp- 
bell  V.  Christie.  3  Brod.  &  B.  168. 
Forshaw  v.  Chabert^  And  even  if  the 
alteration  were  by  consent  of  both 
parties,  but  the  policy  void  for  want  of 
a  fresh  stamp,  the  assured  cannot  re- 
cover upon  the  policy  in  its  original 
state.  9  East,  351 .  French  v.  Patten. 
But  if  some  of  the  underwriters  con- 
sent and  others  do  not,  the*  policy,  it 
seems,  remains  good,  as  against  the 
latter.  Holt  N.  P.  331.  Fairlie  y.  Chris- 
tie^  coram  Gibbs  C.  J.  However  an  im- 
material alteration  will  not  vitiate  the 
policy,  though  made  without  or  even 
against  the  consent  of  the  underwriter. 
4  Moore,  5.  Sanderson  v.  M^Cullum. 
Ibid.  42.  Sanderson  v.  Symonds.  1  B. 
&  B.  426.  S.C.  The  like  law  holds 
with  respect  to  bills  of  exchange  and 
other  instruments:  an  alteration  may 
be  made  in  correction  of  a  mistake^  and 
in  furtherance  of  the  original  intention 
of  the  parties  r  3  Esp.  246.  Kershaw  v. 
Cox.  [6  M.  &  S.  142.  Jacobs  v.  Hart. 
IIA.  &E.  31.  Byromy.  Thompson.  8 
P.  &  D.  7  K  S.  C.   Ry.  &  Moo.  37.  Brutt 
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from  port  to  port,  and  from  place  to  place  in  trade,  and  at  (3) 
and  from  thence  to  London,  upon  the  body,  tackle,  apparel^ 
ordnance,  ammunition,  artillery,  boat  and  other  furniture  (4) 
of  and  in  the  good  ship  called  the  Margaret  of  London,  of  a 


insurance,  the  greatest  good  faith  should 
be  observed  by  the  assurer  and  the  as- 
sured towards  each  other;  for  fraud, 
or  a  concealment,  or  misrepresentation, 
of  any  material  circumstance,  makes 
the  whole  contract  void.  As  if  the 
assurer  insures  a  ship  on  her  voyage, 
which  he  privately  knows  to  be  arrived ; 
the  policy  is  void,  and  the  assured  may 
bring  an  action  against  him  to  recover 
back  the  premium.  3  Burr.  1909. 
Carter  v.  Boehm.  So  if  the  assured  con- 
ceals any  material  fact  which  relates  to 


the  ship  or  goods  insured,  the  policy  is 
void,  and  the  assurer  not  liable;  1  Black. 
.Rep.  593.  Carter  v.  Boehnu  3  Burr. 
1905.  S.  C.  7  T.  R.  162.  Middle-  . 
wood  V.  Blokes,  S.  P. ;  though  the  con- 
cealment is  not  made  with  a  fraudulent 
intention,  but  arises  from  the  mistake 
or  negligence  of  the  assured,  or  his 
agent  1  Black.  Rep.  593.  Carter  v. 
Boehm.  1  Bos.  &  Pull.  N.  R.  U. 
Willes  V.  Glover.  But  see  4  East,  590. 
Haywood  v.  Rodgers.  And  7  East, 
457.  Freeland  v.  Glover.   1  Bos.  &  PulL 


v.  Picard.  2  M.  &  Gr.  89a  Cariss  v. 
Tattersall.  3  Scott,  N.R.  257.  S.  C] ;  or 
by  consent  of  all  parties  before  the  in- 
strument is  binding  on  them;  as,  for 
instance,  an  accommodation  bill  may  be 
altered  by  consent  of  all  before  it  is 
negotiated,  for  in  fact  it  is  no  bill  till 
negotiated.  5  B.  &  A.  674.  Downes 
V.  Richardson^  [2  Stark.  313.  Johnson 
v.  Duke  of  Marlborough.  1  Dowl.  N.  S. 
802.     Wrighi  v.  Inshaw. 

The  doctrine  in  Pigot's  case  (11  Rep. 
27.),  that  a  material  alteration  in  a 
deed,  whether  made  by  a  party  or  a 
stranger,  is  fatal  to  its  validity,  has 
been  extended,  not  only  to  bills  and 
notes,  but  to  all  written  instruments 
constituting  the  evidence  of  contracts. 
4  T.  R.  320.  Master  v.  Miller.  2  H.  Bl. 
140.  15  East,  29.  Powell  v.  DiveU. 
1 1  M.  &  W.  778.  Davidson  v.  Cooper, 
affirmed  in  Cam.  Scacc.  July,  1844. 
But  with  respect  to  policies  of  insurance, 
though  the  doctrine  has  been  applied, 
its  operation,  it  may  be  said,  has  been 
eluded,  by  considering  a  policy  as  a 
peculiar  instrument,  embracing  several 


contracts  with  different  individuals  (see 
supr^}.  11  M.  &  W.  802.—  It  must  be 
observed,  that  wliere  rights  are  vested 
by  the  execution  of  au  instrument,  its 
subsequent  alteration,  or  even  destruc- 
tion, does  not  devest  them.  4  B.  &  A. 
677.  Doe  v.  Bingham,  per  Uolroyd  J. 
See  also  3  Stark.  60,  61.  Doe  v.  Hirst. 
Thus  where  an  alteration  is  made  in  a 
covenant  in  a  deed  by  which  an  estate 
has  been  conveyed,  the  right  thereto  will 
not  be  defeated ;  but  no  action  can  be 
maintained  on  the  covenant.  1 1  M.&  W* 
794.  per  Parke  B.     Ibid.  800. 

If  an  instrument  bears  the  appearance 
of  having  been  altered,  it  lies  on  the 
party  who  seeks  to  enforce  it  to  prove 
the  circumstances  under  which  the  alter- 
ation took  place  (unless  the  making  of  the 
instrument  be  admitted  on  the  record. 
7  A.  &  E.  444.  Sibley  v.  Fisher.  2  N.  & 
M.  430.  S.  C),  and  the  jury  are  not  to 
conjecture  them  from  the  mere  inspec- 
tion of  it.  5  Bing.  183.  Henman  v. 
Dickinson.  2M.&P.289.  S.C.  SA.Sc 
E.  215.  Knightv.  Clements.  3Nev.&P. 
375.  S.  C.    9  M.  &  W.  469.  476.  Lord 
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Iiimdred  and  fifty  tons  or  thereabouts,  whereof  was  master 
under  Grod  for  that  voyage  Henry  FairweatheTf  or  whosoever 
else  should  go  master  in  the  said  ship,  or  by  whatsoever  other 
name  or  names  the  said  ship  or  the  master  thereof  was  or 
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N.  R.  151.  Littledale  v.  Dixon,  (c) 
Indeed  the  concealment  of  material  cir- 
camstances  is  held  to  vitiate  all  con- 
tracts upon  the  principles  of  natural] 
*law.  A  man  who  is  kept  ignorant  of 
any  material  ingredient  may  safely 
saj,  that  it  is  not  his  contract;  non 
JuEc  in  fcedera  veni,      1  Black.  Rep. 


4:63,      Hodgson    v.    Richardson^    per 
Yates  J, 

If  the  mere  concealment,  or  suppres- 
sion of  facts,  is  attended  with  such  an 
effect  on  the  contract,  it  follows  as  a 
still  stronger  consequence,  that  the  sug- 
gestion or  allegation  of  circumstances, 
which  the  assured  knows  at  the  time  to 


FalnunOh  v.  BoberU*    2  M.  &  Gr.  890. 
Carits  v.  TatiersaU.  3  Scott,  257.  N.R. 
S.  C.  2  M.  &  Gr.  909.  Clifford  v.  Parker. 
5 Scott, N.R. 233.  S.C.  4.M.&Gr.l72. 
Hartley  v.  Manson.  4  ScoU,  N.  R;  728. 
S.  C.     1  Carr.  &  K.  825.   Whitfield  v. 
CoUmgwood.     But  see  1  Keb.  22.  Tro- 
wel V.  Ckutle,    Barnard.  19.    Glanville 
V.  Paine.  Fitz.  207.  214.   Fitzgerald  v. 
Fauconberg^  as  to  interlineations. —  If 
an*instrument  has  been  altered  since  its 
execution,  but  is  declared  upon  as  in  its 
original  state,  the  objection  that  it  has 
been  vitiated  by  the  alteration  cannot  be 
raised  under  a  traverse  of  the  making 
of  the  contract,  but  must  be  pleaded  in 
confession  and  avoidance.     9  A.  &  E. 
926.  Hemming  v.  Trenery.     1  P.  &  D. 
661.  S.  C.     11  M.  &  W.  590.  Mason  v. 
Bradley.     1 1  M.  &  W.  778.  Davidson 
v.  Cooper.  (See  also  5  Scott,  N.  R.  221. 
Crottyy.  Hodges.  As  to  the  form  of  such 
a  plea,  see  1  a  B.  522.     Harden  v.  Clif- 
ton. 1 G.  &  D.  22.  S.  C.)   But  it  is  said 
that  the  alteration  may  be  objected  to, 
upon  a  traverse  of  the  contract,  when 
its  effect  b  to  make  it  a  different  instru- 
ment, so  as  to  render  a  new  stamp  ne- 
cessary.    4  M.  &  W.  417.     Calvert  v. 
Baker.    11  M.  &  W.  787.] 

(c)  And  the  assured  is  bound  to  com- 
municate all  the  information  he  has  re- 


ceived, although  he  does  not  know  it 
to  be  true,  and  it  afterwards  turns  out 
to  be  false.  3  Taunt.  37.  Lytich  v.  Ha- 
milton. 14  East,  494.  Lynch  v.  Duns- 
ford.     See  further  as  to  concealment, 

1  M.  &  S.  15.  Bridges  v.  Hunter.  I  M. 
&  S.  35.  Gladstone  v.  King.  5  Taunt 
363.  SawUll  V.  Loudon.  1  Marsh.  99. 
S.  C.  2  Bos.  &  Pull.  209.  Long  v.  Duff. 
14  East,  479.  HuUv.  Cooper.  3  Taunt. 
S%i.  Fort  y.  Lee.  5  Taunt.  430.  Fo% 
V.  Moline.  1  Marsh.  117.  S.C.  1  B.  & 
A.  672.  Kirby  v.  Smith.  2  B.  &  A.  320. 
Weir  v.  Aberdeen.  4  B.  &  A.  423.  Camp- 
bell  V.  Jones.  1  Dow.  324.  Tennant  v. 
Henderson.  4  Dow.  97.  Beid  v.  Harvey. 
4  Taunt.  493.  Wake  v.  Atty.  [8  Bing. 
195.  Elton  V.  Larkins.  1  Moo.  &  S. 
323.  S.  C.  9  B.  &  C.  693.  Flinn 
y.  Headlam.  It  is  a  question  for  the 
jury  whether  any  particular  fact  is  or 
is  not  material.  8  B.  &  C.  586.  Linde- 
nau  V.  Deeborough.  3  M.  &  R.  45.  S.  C. 
2M.&W.  267.    WesOmryy.Aberdein. 

2  M.  &  Rob.  328.  Bawlins  v.  Des- 
borough.  With  respect  to  the  admis- 
sibility  of  the  evidence  of  brokers  and 
underwriters  as  to  their  opinion  on  the 
materiality  of  the  facts  not  communi- 
cated, see  Smith's  L.  C.  vol.  i.  283.  note 
to  Carter  v.  Boehm.  5  B.  &  Ad.  840, 
Campbell  v.  Bidutrds^l 
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should  be  named  (5)  or  called^  beginning  the  adventure  upon 
the  eaid  ship  froih  and  immediately  following  the  day  of  the 
date  of  the  said  writing,  and  so  should  continue  and  endure, 
until  the  said  ship  should  be  arrived  at  any  ports  and  places 


hefabey  must  vitiate  the  policy  upon 
the  principles  of  moral  law  ;  for  no  one 
shall  be  permitted  to  derive  any  benefit 
from  his  own  falsehood  or  fraud.  A 
misrepresentation  of  a  material  fact,  by 
the  assured  or  his  agent,  though  made 
innocentlt/y  through  inadvertence,  mis- 
take, or  negligence,  without  any  fraudu- 
lent intention  whatever,  is  held  to  vi- 
tiate the  policy  and  discharge  the 
assurer,  as  much  as  if  there  had  been 
an  actual  fraud;  with  this  difference 
indeed,  that  in  all  cases  where  an  actual 
fraud  has  been  committed  by  the  as- 
sured, or  his  agent,  the  underwriter  is 
allowed  to  retain  the  premium;  but 
where  the  misrepresentation  arose  from 
mistake,  he  cap  not  do  so.  And  the 
reason  why  the  policy  in  both  cases  is 
avoided,  seems  to  be,  because  the  as- 
surer computed  his  risk  upon  inform- 
ation which  was  equally  false,  whether 
the  misrepresentation  arose  from  mis- 
take, or  from  fraud  and  design.  And 
it  b  held,  that  it  is  no  answer  to  shew 


that  the  loss  was  occasioned  in  a  man. 
ner  not  affected  by  the  misrepresent- 
ation. 1  Black.  Rep.  593,  594.  Doug. 
260.  Macdotvell  v.  Fraser.  3d  edit 
1  T.  R.  12.  Fiizherbert  v.  Mather, 
(d)  So  a  false  representation  made 
to  the  first  underwriter  in  a  point  that 
is  material,  is  considered  as  a  misrepre- 
sentation made  to  every  one  of  the  un- 
derwriters; as  if  the  assured,  having 
notice  that  a  ship  was  lost,  should  say 
she  was  safe,  this  would  affect  the  policy 
with  regard  to  all  the  subsequent  under- 
writers ;  for  they  are  presumed  to  fol- 
low the  first.  Cowp.  789.  Pawson  v. 
Watson.  Doug.  306.  Barber  v.  Flet- 
cher.  3d  edits.  P.  3  East,  573.  Mars- 
den  V.  Reid.  (e) 

But  there  is  a  distinction  between  a 
representation  and  a  warranty.  The 
latter  is  a  condition  or  contingency 
which  is  inserted  in,  and  makes  part  of, 
the  policy  itself,  or,  at  least,  must  be 
written  on  the  margin  of  it;  Doug.  11. 
Bean  v.  Stupart,  and  note  (4).     1  T. 


(d)  A  representation  by  an  assurer  of 
goods  as  to  the  time  of  the  ship  sailing, 
if  made  bond  fide  upon  reasonable  ex- 
pectation, does  not  conclude  him;  10 
East,  415.  Bowden  v.  Vaughan;  nor 
does  the  expression  of  an  opinion  made 
by  the  assurer  bond  fide  as  to  a  point 
on  which  he  has  no  better  means  of  in- 
formation than  others.  4  Taunt  869. 
Brine  y.Featherstone. — See  further  as 
to  representations,  2  Dow.  263.  Lib' 
bald  V.  HilL  16  East  177.  Nonnen  v. 
Beid.  Ibid.  Same  v.  Kettlewell.  [6  M. 
&W.S58.  Comfootv.Fowke.  3  Q.  B. 
58.  Fuller  v.  Wilson.    2  G.  &  D.  460. 


S.  C.      11  M.  &  W.  1 16.  Mackintosh  v. 
Marshall.^ 

(e)  But  a  representation  made  to 
any  other  underwriter  except  the  first 
on  the  policy,  is  not  to  be  considered 
as  made  to  subsequent  underwriters. 
2  Camp.  543.  Bell  v.  Carstairs.  4  Taunt 
869.  Brine  v.  Featherstone.  And  the 
rule  as  to  a  representation  to  the  first, 
was  said  by  Heath  J.  in  this  last  case,  to 
be  founded  more  on  precedent  than  rea- 
son. And  Ld.  EUenborough,  in  another 
case,  expressed  his  opinion  that  it  ought 
to  be  received  with  great  qualification. 
1  M.  &  S.  13.    Forrester  v.  Pigou. 
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whatsoeyer  out  of  the  streights  of  Gibraltar^  and  during  the 
whcde  time  of  her  abode  and  mooring  there  (6)  at,  to,  and 
again,  up  and  down,  from  port  to  port,  and  from  place  to 
place  in  trade,  upon  the  ship,  &c     And  farther,  imtil  the 


GORAM  V, 

Sweeting, 


R.  34S.      Be   Hahn   v.  Hartley;    as 
vhere  a  ship  is  warranted  to  depart 

with  convoy to  sail  on  or  before  a 

particular  day that  she  is  neutral 

^-^  shall  have  a  certain  Dumber  of 
gnuBf  or  of  men  —  shall  be  copper 
sheathed,  or  the  like.  It  is  held  that  a 
warraoty  must  be  literally  and  strictly 
performed^  and  nothing  tantatMrnrU  is 
sufficient,  and  it  is  immaterial  for  what 
purpose  the  warranty,  was  introduced, 
or  whether  the  party  had  any  view  at  all 
io  introducing  it ;  for  the  meaning  of  a 
warranty  is  to  preclude  all  inquiries  into 
the  materiality  or  substantial  perform- 
ance of  it.  Cowp.  785.  Pawson  v. 
WaUon.  1  T.  R.  345,  346.  De  Hahn 
V.  Hartley*  Tahbs  v.  Bendelacky  per 
Lord  Kenyan^  cited  in  3  Bos.  &  Pull. 
207.  n.  2  Bos.  &  Pull.  164.  Ander- 
jott  V.  Pitcher.     Thus  where  a  ship  is 


warranted  to  sail  on  the  1st  of  Auyusty 
if  she  does  not  sail  until  the  2d,  though 
for  the  best  reasons  in  the  world,  the 
warranty  is  not  complied  with,  and  the 
assurer  is  discharged.  So  it  is,  if  the 
warranty  be  to  sail  after  a  particular 
day,  and  the  ship  sails  before.  1  T. 
R.  345.  Doug.  12.  note  (4).  Kenyan 
V.  Berthon.  Cowp.  606,  607.  Band  v. 
Nutt.  Ibid.  784.  Hare  v.  Whiimore. 
But  see  6  East,  382.  Le  Mesarier  v. 
Vaughan.  (f)  But  a  representation  is 
only  a  state  of  the  case,  and  not  a  part 
of  the  written  instrument,  but  collateral 
to  it,  and  intirely  independent  of  it ; 
and  it  is  enough  that  a  representation 
be  substanHaUy  performed,  though  as 
it  has  been  already  observed,  if  it  be 
false  in  a  material  point,  it  will  avoid 
the  policy.  Cowp.  785.  Pawson  v. 
Watson*  (y) 


(/)  A  warranty  to  "  depart,"  on  or 
before  a  particular  day,  b  a  warranty 
to  be  out  of  port  on  or  before  that  day. 
Under  a  warranty  to  "  sail,"  when  the 
ship  breaks  ground  and  gets  under 
weigh,  the  warranty  is  complied  with. 
3  M.  &  S.  461.  Moir  v.  Royal  Exchange 
Assurance  Co,  6  Taunt  241.  1  Marsh. 
570.  S.  C.  See  also  3  M.  &.  S.  456. 
Ridsdale  v.  Newnham.  [If  a  ship 
qaits  her  moorings  and  removes,  though 
only  to  a  short  distance,  being  perfectly 
ready  to  proceed  on  her  voyage,  and  is 
by  some  subsequent  occurrence  de- 
tained, Ihat  is  nevertheless  a  sailing ;  but 
it  is  otherwise  if,  at  the  time  when  she 
quits  her  moorings  and  hoists  her  sails, 
she  u  not  in  a  condition  for  completing 
her  sea  voyage.     3  B.  &  C.  495.    Lang 


y.Anderdon.  5D.&R.393.  S.C.  3  B. 
&  Ad.  514.  Pittegrew  v.  Pringle.  See 
further  M.  &  M.  309.  Nelson  v.  Sal- 
vador. 1  Cr,  M.  &  R.  809.  Coch- 
rane V.  Fisher.  5  B.  &  Ad.  1011. 
Graham  v.  Barras.^ 

(g)  [But  it  has  been  held  that  the 
mere  fact  of  a  misrepresentation,  with- 
out fraud,  will  not  b^  enough  to  prevent 
the  assured  from  recovering;  for  the 
contract  between  the  parties  is  the  po- 
licy, which  is  in  writing  and  cannot  be 
varied  by  parol.  Mood.  &  M.  367. 
Flinn  v.  Tobin^  coram  Lord  Tenterden. 
See  alsoj  1  M.  &  W.  347.  Bold  v. 
Rayner,  .per  Parke  B.  But  see  1  M. 
&W,  32.  Wainwrighty.  Bland.  5C. 
&  P.  385.  Elton  v.  Larhins.^ 
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8ud  ship  with  all  her  tackle,  apparel,  &c  should  be  arrived 
at  Londariy  and  there  moored  at  anchor  24  hours  in  good 
safety.  (7)  And  it  was  agreed  by  the  sud  writing  that  the 
said  ship,  &c.,  for  so  much  thereof  as  concerned  the  assured. 


There  is  also  a  tacit  conditioo,  or 
implied  warranty,  io  all  contracts  of 
insurance,  that  the  ship  insured  is  tight, 
staunch  and  strong,  that  is,  is  sea^- 
worthy,  otherwise  the  policy  is  void  (A): 
though  it  is  not  necessary  that  the  as- 
sured should  disclose  it  to  the  under- 
writer(t),  unless  information  on  the  sub- 
ject be  particularly  called  for ;  and  then 
the  assured  must  disclose  truly  what  be 
knows  in  the  respect  required.  4  East, 
590.  Haywood  v.  Rodgers,  But  it  is 
sufficient  if  she  be  sea- worthy  at  the 
time  of  her  sailing ;  she  may  cease  to 
be  so  in  124  hours  after  her  departure, 
and  yet  the  underwriter  will  continue 
liable.    Doug.  735.   Eden  v.  Parkison. 


3d  edit  Ibid.  789.  Bemwn  v.  Wood- 
bridge,  (k)  So  the  insured  are  not  en- 
titled to  recover,  unless  they  equip  the 
ship  with  every  thing  necessary  to  her 
navigation  during  the  voyage ;  the  ship 
herself  must  not  only  be  sea-worthy,  but 
she  must  have  a  sufficient  crew,  and  a 
captain,  and  pilot  of  competent  skill. 
7  T.  R.  161.  Law  v.  HoUingworth, 
per  Lord  Kenyan.  (I) 

An  assurance  cannot  be  effected  on  a 
voyage  prohibited  by  the  common  law. 
Thus  if  an  insurance  be  made  on  goods 
shipped  on  board  even  a  neutral  vessel 
at  an  enemy's  port,  to  be  brought 
from  thence  to  this  country,  for  the 
benefit  of  a  subject  of  this  country,  the 


(h)  The  condition  that  the  ship  shall 
be  seaworthy,  does  not  attach  till  her 
sailing ;  so  that  if  u  ship  be  insured  at 
and  from  a  port,  she  is  protected  by 
the  policy,  whilst  in  port,  though  in 
need  of  repairs.  3  Taunt  299.  Annen 
v.  Woodman. 

(t)  [Or  rather,  it  is  not  necessary,  if 
the  ship  is  actually  sea-worthy,  that  the 
assured  should  .disclose  circumstances 
calculated  to  raise  a  suspicion  of  un- 
sea-worthiness,  although  such  circum- 
stances, if  disclosed,  might  have  en- 
hanced the  premium.] 

(k)  1  Dow.  344.  Watson  v.  Clark. 
3  Dow.  23.  Parker  v.  PoUs,  S.  P. 
[5  M.  &  W.  405.  414.  Dixon  v.  Sadier. 
8  M.  &  W.  895.  S.  C.  in  Cam.  Scacc 
See  also  2  B.  &  Ad.  380.  Phiilips  v. 
Headlam.  And  if  the  voyage  be  such 
as  to  require  a  different  complement 
of  men,  or  state  of  equipment,  in  dif- 
ferent parts  of  it,  as  if  it  be  a  voyage 
down  a  canal  or  a  river,  and  thence 


across  the  open  sea,  it  is  sufficient  if 
she  be,  at  the  commencement  of  each 
stage  of  the  navigation,  properly  man- 
ned and  equipped  for  it  7  A.  &  £• 
40.  47.  HoUingworth  v.  Brodrick^  per 
Patteson  J.  2  N.  &  P.  608.  S.  C.  5 
M.  &  W.  414.] 

(/)  14  East,  481.  Tait  v.  Levi. 
[1  Camp.  1.  Wedderhume  v.  Bell. 
3  Dow.  57.  Wilkiev.  Gedde^.  M.  & 
M.  103.  Clifford  v.  Hunter.  3  C.  & 
P.  16.  S.  C]  But  where  the  assured 
has  once  provided  a  sufficient  crew,  the 
negligence  of  the  crew  at  the  time  of 
the  loss  is  no  breach  of  the  implied  war- 
ranty. 2  B.  &  A.  73.  Busk  v.  Royal 
Exchange  Assurance.  [7  B.  &  C.  798. 
note  (b).  Shore  v.  Bentall.  I  M.  &  R. 
1 11.  S.  C.  5  M.  &  W.  405.  Dixon  v. 
^S'oc/fer,  affirmed  in  error,  8  M.&W.  895. 
Sadler  v.  Dixon.  There  is  no  differ- 
ence in  this  respect  between  the  case 
of  a  policy  on  a  particular  voyage  and  a 
time  policy.    Ibid.    7  A.  &  E.  40.] 


Mich.  22  Car.  II.  Regis. 

T7as  and  fihonld  be  at  all  times  during  the  said  voyage  rated 
and  valued  at  the  full  sum  of  300/.  sterling  without  any  fur- 
ther account  to  be  rendered  for  the  (8)  same.  Touching  the 
adventares  and  perils  which  they  the  assurers  were  contented 
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insurance  is  void ;  for  it  has  been  ad. 
judged,  that  trading  with  an  enemy, 
without  the  king's  licence,  is  illegal ; 
and  that  it  is  not  lawful  for  a  subject  in 
time  of  war  without  the  king's  licence 
to  bring,  even  in  a  neutral  ship,  goods 
from  an  enemy's  port,  which  were  pur- 
chased by  his  agent  resident  in  the 
enemy's  country,  after  the  commence- 
ment of  hostilities,  although  it  may 
not  appear  that  tliey  were  purchased  of 
an  enemy  ;  and  therefore  a  policy  of 
insurance  on  such  goods  is  illegal  and 
void.  8  T.  R.  548.  Potts  v.  Belly  and 
the  case  of  Bell  v.  Gilsanj  ]  Bos.  & 
Pull.  545.  was  over-ruled.  See  also 
Vandyck  v.  WhUetnore,  1  East,  475., 
and  8  East,  273.  Kensington  v.  Inglis, 
It  had  been  before  decided,  that  to  in- 
sure an  enemy's  property  was  illegal. 
6T.  R.  23.  Brandon  v.  NeMu.  Ibid. 
35.  Brisiow  v.  Towers,  (m)  So  an  in- 
surance on  a  voyage  prohibited  by  the 
statute  law  of  this  country  is  illegal 
and   void.      Doug.   254.     Johnson  v. 


Sutton,  3d  edit.  7  East,  449.  Lvb- 
hock  V.  Potts.  3  Bos.  &  Pull.  604. 
Chambers  v.  BelL  And  by  statute  38 
Geo.  3.  c.  76.  s.  4.  policies  of  insurance 
effected  on  ships  and  goods  belonging 
to  his  Majesty's  subjects,  that  shall  sail 
without  convoy,  or  shall  desert  such 
convoy,  are  made  null  and  void.  What 
kind  of  ships  this  Act  applies  to  may 
be  seen  in  2  Bos.  &  Pull.  210.  Long 
V.  Duff.  Neither  can  any  insurance 
be  effected  upon  goods  prohibited  by 
law  from  being  imported  or  exported ; 
see  statutes  4  &  5  W.  &  M.  c  15.  s.  14, 
15,  16. ;  8  &  9  W.  3.  c.  36.  s.  1. ;  12 
Geo.  2.  c  25.  s.  29,  30,  31.  33. ;  28 
Geo.  3.  c.  38.  s.  45,  46. ;  12  Car.  2. 
c.  18.  s.  I.  So  an  insurance  upon  any 
goods,  the  exportation  or  importation 
of  which  is  forbidden  by  the  king's  pro- 
clamation in  time  of  war,  is  equally 
void  as  if  prohibited  by  statute.  DeU 
mada  v.  Motheux^  cited  in  Park,  Insur. 
234.  254.(«) 

The  form  of  the  policy  recited  in  this 


(m)  But  where  the  parties  interested 
became  alien  enemies  after  the  loss, 
though  before  action  commenced,  it 
was  held  that  their  British  agent,  who 
had  effected  the  policy,  might  recover 
against  an  underwriter,  who  had  pleaded 
the  general  issue  only.  15  East,  260. 
Flindi  V.  Waters. 

It  would  evidently  swell  this  note  to 
an  inconvenient  length,  if  all  the  cases 
which  were  determined  during  the  last 
war  on  the  subject  of  licences  to  trade 
were  cited ;  neither  would  any  advantage 
to  the  reader  be  gained  by  citing  them, 
inasmuch  as  they  are  chiefty. decided 
on  the  facts  of  each  particular  case,  and 
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do  not  establish  any  general  principle 
beyond  those  which  are  here  laid  down. 
They  may  be  found  collected  in  the 
Digests  commonly  in  use,  and  are  here 
omitted  from  a  conviction  that  an  at- 
tempt to  traverse  so  wide  a  field  would 
be  unsatisfactory,  and  therefore  useless, 
(n)  [As  to  the  illegality  of  a  voyage 
to  a  blockaded  port  after  notification 
of  the  blockade,  see  9  B.  &  C.  718. 
Nayhr  v.  Taylor,  4  M.  &  R.  526. 
S.C.  7Bing.495.  Dalgleish  y.  Hodg-^ 
son.  5  M.  &  P.  407.  S.  C,  9  B.  &  C. 
712.  Harratt  v.  Wise.  4  M.  &  R. 
521.  S.  C.  8  Bing.  231.  Medeiros  v. 
HiU.  1  M.  &SC.211.  S-C] 
G 
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to  bear  and  did  take  upcm  them  in  that  voyage,  they  were 
of  the  seas  (9)»  men  of  war,  fire,  enemies,  pirates,  roirers, 
thieves,  jettisons,  letters  of  mart  and  eounter-mart,  surpri- 
sals,  takhigs  at  sea  (10),  arrests,  restraints  and  detainments 


entry  is  of  very  ancient  date,  and  the 
same  with  that  which  is  in  use  at  this 
day,  except  the  memorandum  now 
added  at  the  foot  of  the  policy,  which 
will  be  hereafter  noticed,  and  the  words 
*'  as  well  in  his  awn  name,  eufor  and  in 
'<  the  name  and  names  of  all  and  every 
"  other  person  or  persons  to  whom  the 
**  same  doth,  may^  or  shaU  appertain^  in 
"  part  or  in  ally"  which  are  now  inserted 
in  the  beginning  of  the  policy.  It  is 
not  ascertained  at  what  precise  period 
these  latter  words  were  first  inserted, 
though  they  were  certainly  used  some 
years  before  the  statute  25  Geo.  3.  c  44^ 
with  the  addition  of  the  words,  "  as 
"  interest  may  appear,^  1  Bos.  &  Pull. 
320.  Woolffy.Homcastle,peTBullerJ. 
Previous  to  that  statute,  it  was  com- 
plained of  as  a  great  grievance,  that 
policies  were  often  effected  in  blanks  as 
it  was  called,  that  is,  without  specifying 
the  names  of  the  persons  for  whose  use 
and  benefit,  or  on  whose  account,  such 
insurances  were  made,  so  that  no  judg- 
ment  could  be  formed  of  the  character 
of  the  persons  interested  in  the  risk: 
Therefore  it  was  enacted  by  that  statute, 
that  where  policies  were  made  by  per- 
sons residing  in  Great  Britain^  the 
names  of  the  persons  interested  should 
be  inserted  therein,  or  the  names  of  the 
persons  who  should  effect  the  same  as 
agents  for  the  persons  interested,  and 
in  case  of  persons  residing  out  of  Great 
Britain^  the  name  of  the  agent.     But 


it  having  been  found  by  experience,  as 
the  preamble  of  the  statute  28  Geo.  3. 
c.  ^>  recites,  that  great  mischiefs  and 
inconveniences  had  arisen  from  the 
effect  of  the  said  statute  of  25  Geo.  3. 
it  was  repealed  by  the  statute  of  28 
Geo.  3.  But  still  it  was  not  conceived 
expedient  to  allow  of  policies  in  blank : 
Therefore  the  last  mentioned  statute 
enacts,  that  it  shall  not  be  lawful  for 
any  person  to  effect  any  policy  of  as- 
surance upon  any  ship,  or  goods,  with- 
out first  inserting  in  such  policy  the 
name  or  usual  firm  of  one  or  more  of 
the  persons  interested  in  such  assurance; 
or  without,  instead  thereof,  first  insert- 
ing the  name  or  usual  firm  of  the 
consignor  or  consignee  of  the  goods 
insured,  or  the  name  or  usual  firm  of 
the  person  residing  in  Great  Britam, 
who  should  receive  the  order  for,  and 
effect,  such  policy ;  or  of  the  person 
who  should  give  the  order  to  the  agent 
immediately  employed  to  effect  the 
policy.  It  is  held,  that  this  statute 
must  receive  a  liberal  construction. 
See  1  Bos.  &  Pull.  316.  Wolf  v.  Bom- 
castle.  Ibid.  345.  Bell  v.  Gilson^  and 
Be  Vignier  v,  Swanson,  there  cited,  (o) 
(2)  If  the  words,  "  lost  or  not  lost^** 
are  inserted  in  the  policy,  thtf  under- 
writer is  liable,  though  the  ship  should 
be  lost  at  the  time  of  the  insurance  (p) ; 
but  the  premium  is  always  in  pro- 
portion  to  the  probability  or  improba- 
bility of  the  safety  of  the  ship.     It  is, 


(o)  See  15  East,  4*.  Mellish  v.  Bell. 
I  Camp.  538.   Hibbert  v.  Martin. 

(p)  [It  is  no  answer  to  an  action  on 
a  policy  on  goods  "  lost  or  not  lost," 


that  the  interest  was  not  acquired  until 
after  the  loss.  11M.&W.296.  StOher^ 
land  V.  Pratt.'] 
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of  all  Idngs  (11),  princes,  and  people  (12),  of  whatever  na- 
tion, oondition  or  qnalitj  soever,  barratry  (13)  of  the  master 
and  mariners,  and  of  all  other  perils  (14),  losses  and  misfor- 
tones  that  had  or  should  come  to  the  hurt,  detriment  or 
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howerer,  sometimes  the  practice  to 
restrain  the  general  operation  of  these 
words,  by  warranting  the  ship  to  be 
wdl  on  a  particular  day ;  yet  even 
there  it  is  holden»  that  if  the  ship  be 
weU  on  any  part  of  that  day,  though 
she  is  lost  before  the  policy  is  effected, 
the  underwriter  is  liable.  3  T.  R.  36a 
Blaekhurwt  v.  CochdL  But  if  these 
words  are  not  inserted  in  the  policy, 
and  the  ship  was  lost  at  the  time  of  the 
insurance,  the  policy  is  yoid>  though 
the  assured  did  not  know  it  1  Show. 
324.  Jefferyeg  t.  Legendra.  5  Burr. 
2803,2804.  Earl  of  March  y.  Pigot. 
And  though  the  words,  "  lost  or  not 
lost,"  are  inserted  in  the  policy,  yet  if 
the  assured  knew,  at  the  time  of  making 
the  insurance,  that  the  ship  was  lost, 
this  fraud  will  aroid  the  policy.  1  Show. 
324.     5  Burr.  2303.  (q) 

(3)  Though  the  insurance  here  is 
onlyyfvm  Londam  to  any  ports  in,  &c. 
yet  it  is  o^and  from  thence  to  Lon- 
dim;  because,  as  the  voyage  insured  was 
from  London  to  certain  places  beyond 
sea,  and  from  thence  back  again  to 
London^  the  risk  continued  from  the 
time  the  ship  sailed  from  London^  dur- 
ing the  whole  voyage,  as  well  whilst 
she  remained  aJt  any  place,  as  whilst  she 
was  proceeding  on  her  voyage;  and 


the  assurer  would  be  liable  for  any  loss 
or  damage  which  the  ship  should  sustain 
at  any  of  the  places  during  the  voyage ; 
but  if  the  ship  had  in  this  case  taken 
fire,  and  been  burnt,  while  she  remained 
tfi  Ixmdon^  and  before  she  broke  ground, 
the  assurers  would  not  have  been  liable^ 
because  the  risk  or  adventure  did  not 
begin  till  the  vessel  was  gone  from  the 
first  port.  However,  it  is  now  usual  to 
Insert,  in  the  policy,  the  words,  at  and 
from  her  loading  port,  as  at  and  from 
fjondon  to  any  place  abroad  ;  in  which 
case,  if  any  misfortune  happens  to  the 
ship  or  cargo  during  the  time  the  ship 
remains  at  her  loading  port,  the  assur- 
ers are  answerable  for  it.  As  if  the 
ship  is  burnt  at  her  loading  port :  or  if 
she  is  detained  there  by  an  embargo 
laid  upon  her  and  her  stores,  and  there- 
by prevented  from  pursuing  her  voyage. 
6  T.  R.  413.  Roidi  V.  Edie.  See  4  East, 
130.  Robertson  v.  French,  (r)  And  if 
the  policy  contains  one  entire  contract 
for  one  entire  voyage^  it  is  holden,  that 
the  underwriters  shall  not  return  any 
part  of  the  premium,  though  the  ship 
should  afterwards  make  a  deviation 
from  the  voyage  insured,  and  thereby 
discharge  the  underwriters  from  their 
liability  under  the  policy ;  it  being  a 
rule  that  whenever  the  risk  is  begun, 


{q)  [But  the  policy  was  held  valid, 
where  the  ship  had  been  accepted  and 
premium  paid,  before  loss,  although 
the  policy  was  not  actually  executed 
and  st^nped  till  the  loss  had  happened 
and  both  the  insurer  and  assured  knew 
it  3  A.  &  £.  303.  Mead  v.  Davison. 
4  N.  &  M.  701.  S.  C] 


(r)  [8  Bing.  79.  Palmer  v.  Marshall. 
1  M.  &  Sc.  161.  S.C.  Accord.  A 
homeward  policy  on  freight  at  and  from 
A.  attaches  when  the  ship  is  at  A.  in  a 
condition  to  begin  to  take  in  her  home- 
ward cargo.  1  M.  &  Rob.  88.  William' 
son  V.  Innes.   8  Bing.  81 .  note  (a)  S.  C] 
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GoRAM  V.    damage  of  the  said  ship,  tackle^  &c.  or  any  part  thereof;  and 
Sweeting,    Jn  case  of  any  loss  or  misfortune,  it  should  be  lawful  to  the 
assureds,  their  factors,  servants  and   assigns,  to  sue,  labour 
and  travel  for,  in  and  about  the  defence,  safeguard  aud  re- 


&c. 


there  shall  be  no  return  of  premium. 
Doug.  780.  Bermon  v.  Woodhridge. 
Sd  edits.  P.  Cowp.  666.  TyrU  v. 
Fletcher,  Doug.  585.  Loraine  v.  Tom- 
limson.  Park,  Insur.  389>  Meyer  v. 
Gregson,  Indeed  if  the  policy  contains 
two  distinct  risks  and  two  voyages,  and 
one  risk  only  has  begun,  there  shall 
be  an  apportionment  of  the  premium. 

3  Burr.  1287.  Stevenson  v.  Snow. 
1  Black.  Rep.  315.  318.  S.  C.  1 
Bos.  &  Pull.  172.  RothweU  v.  Coohe.— 
So  if  the  jury  find  an  usage  to  divide 
and  apportion  the  premium,  and  also 
fix  and  ascertain  how  much  of  the  pre- 
mium it  is  usual  for  the  assurers  to  re- 
turn, on  that  particular  voyage,  the 
court  will  act  upon  the  usage,  because 
it  obviates  all  the  difiiculties  and  incon- 
veniences*which  would  otherwise  result 
from  apportioning  the  premium.  Park, 
Insur.  390.  Long  v  Allen.  .  But  if  the 
jury  cannot  ascertain  the  quantum  of 
the  premium  to  be  returned,  the  court 
cannot  act  upon  it.  3  Burr.  1237*  Ste^ 
venson  v.  Snow. 

But  if  a  ship  is  insured  *'  at  and  from 
''  A.  to  B.**  and  there  is  any  illegality 
in  the  traffic  during  her  stay  at  A.y  the 
assured  cannot  recover  on  the  policy  for 
a  loss  happening  between  A,  and  B. 
8  T.  R.  562.   Bird  v.  Appleton. 

(4>)  It  has  been  adjudged  that/iro- 
visionsy  sent  out  in  a  ship  for  the  use  of 
the  crew,  are  protected  by  a  policy  of 
assurance  on  the  ship  and  furniture. 

4  T.  R.  206.    Brough  v.  Whitmore. 
(5)  The  usual  form  of  the  policy  is 

to  insert  the  name  of  the  ship,  and  of 
the  master,  with  an  addition  of  the 
words  <<  or  whosoever  else  shall  go  for 
«  master  in  the  said  ship,"  as  is  done 


here.  See  Le  Mesvrier  v.  Vaughan. 
6  East,  382.  and  Dawson  v.  Atty.  7  East. 
367.  But  a  policy  may  also  be  effected 
generally  **upon  ship  or  ships,"  ex- 
pected from  any  particular  place.  2  H. 
Black.  343.  Kewley  y.  Ryan. 

(6)  If  a  loss  or  damage  happens  to 
any  of  the  ship's  saib,  rigging,  and  fur- 
niture, during  the  voyage^  at  any  port 
or  place  mentioned  in  the  policy,  by 
any  of  the  perib  insured  against,  though 
the  accident,  strictly  speaking,  happened 
on  landj  and  not  on  board  the  ship,  yet 
if  it  is  the  usual  and  well  known  course 
of  that  voyage,  to  take  out  of  the  ship 
her  sails,  and  to  unrig  her  at  such  port 
or  place,  for  the  purpose  of  repairing  and 
preserving  them  till  the  ship  is  cleaned 
and  refitted,  and  to  put  the  sails  and 
rigging  into  a  place  built  for  that  pur- 
pose, and  they  are  burnt  there,  the  un- 
derwriter is  as  much  liable  for  this  loss, 
as  if  it  had  happened  on  board  the  ship. 
For  the  insurer,  in  estimating  the  price 
at  which  he  is  willing  to  indemnify  the 
trader  against  all  risks,  b  supposed  to 
take  into  his  consideration,  at  the  time 
of  his  underwriting  the  policy,  the  na- 
ture of  the  voyage  to  be  performed,  and 
the  usual  course  and  manner  of  doing  it. 

1  Burr.  341.  Pelfy  v.GovemorandCom- 
pany  cf  the  Boyal  Exchange  Assurance. 

2  Salk.  445.  Bond  v.  Gonsales.  S.  P. 
So  if  goods  are  insured  on  board  one 
ship  to  a  port,  and  from  thence  on  board 
another  ship,  the  first  that  can  be  got, 
the  insurance  extends  through  all  the 
intermediate  steps  of  removing  from  one 
ship  to  the  other,  as  usual ;  for  the  means 
must  be  taken  to  be  insured  as  well  as 
the  ends.  Tiemay  v.  Etherington^  cited 
in  1  Burr.  3413. 
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coTcry  of  the  wdd  ship,  &c.  or  any  part  thereof,  without  Goram  v. 

prejudice  to  that  assurance,  to  the  charges  whereof  they  the  Sweeting, 

assurers  would  contribute  each  one  according  to  the  rate  and   ^ ^*      ^ 

quantity  of  his  sum  therein  assured,  and  that  that  writing,  or 


Bat  this  is  confined  to  losses  happen- 
ing to  the  ship  or  goods  in  the  usual 
course  of  the  voyage.  For  if  there  be 
a  dmaiion,  as  it  is  called,  that  is,  if 
there  be  a  wilful  departure  out  of  the 
regular  and  usual  course  of  the  voyage 
insured,  without  any  necessity  or  rea- 
sonable cause,  the  voyage  is  determined, 
and  the  assurer  is  discharged  from  any 
responsibility.  For  in  that  case,  the 
party  contracting  has  voluntarily  substi- 
tuted another  voyage  for  that  which  has 
been  insured.  Doug.  291.  Lavabre  v. 
WiUon.  And  it  is  not  material  whether 
the  loss  was  occasioned  by  the  devi- 
ation or  not  («),  or  whether  the  assured 
consented  to  it,  or  not  7  Bro.  Pari. 
Cas.  459.  EUiot  v.  Wilson.  6  T.  R. 
531.  BeaUon  v.  Haworth.  A  devi- 
ation for  a  single  night,  or  even  for 
an  hour,  discharges  the  assurer  from 
the  policy,  as  much  as  a  deviation  for 
weeks  or  months.  Park,  Insur.  298. 
Codt  V.  Toumwn.  But  a  deviation, 
arising  from  necessity,  and  a  just  cause, 
does  not  discharge  the  assurer  from  the 
policy.  As  if  the  captain  is  forced  by 
his  crew  to  go  out  of  the  course  of  his 
voyage ;  2  Str.  1264.  EUon  v.  Brogden  ; 
or  leaves  the  direct  course  of  the 
voyage  to  go  into  a  port  to  repair; 
1  Atk.  5^5.  MotUux  V.  London  Assur- 
ance  Company;  or  through  stress  of 
weather,  or  to  escape  a  storm ;  Park, 


Insur.  302.  Harrington  v.  HcUkeld, 
1  T.  R.  22.  Delaney  v.  Stoddart;  or 
avoid  an  enemy ;  or  goes  to  the  usual 
place  of  rendezvous  for  the  purpose  of 
procuring  convoy.  2  Salk.  445.  Bond 
V.  GonsaUs.  2  Str.  1265.  Gordon  v. 
Morley.  Cowp.  601.  Bond  v.  NtUt. 
1  Bos.  &  Pull.  200.  Driscol  v.  Passmore. 
In  all  these  cases,  if  the  ship  be  lost,  or 
captured,  the  assurer  is  liable.  But  in 
order  to  justify  a  deviation  from  neces- 
sity, it  must  appear,  that  nothing  more 
was  done  than  what  necessity  required. 
Doug.  291.  Lavabre  v.  Wilson.  3d 
edit.  It  is  not  an  implied  condition  in 
a  common  marine  policy  on  ship  and 
freight,  that  the  ship  shall  not  trade  in 
the  course  of  her  voyage,  if  that  may 
be  done  without  deviation  or  delay,  or 
otherwise  increasing  the  risk  of  the  in- 
surers :  And  therefore  where  a  ship  was 
compelled  in  the  course  of  her  voyage 
to  enter  a  port  for  the  purpose  of  ob- 
taining a  necessary  stock  of  provisions, 
which  she  could  not  obtain  before  in 
the  usual  course  by  reason  of  a  scarcity 
at  her  lading  port;  and  during  her 
justifiable  stay  in  the  port  so  entered  for 
that  purpose,  she  took  on  board  bullion 
there  on  freight,  which  the  jury  found 
did  not  occasion  any  delay  in  the 
voyage;  it  was  held  not  to  avoid  the 
policy.  9  East,  195.  JRaine  v.  Bell,  (i) 
But  a  deviation  merely  intended,  and 


(*)  [See  6  Bing.  716.  Davis  v.  Gar- 
rett    4  M.  &  P.  540.  S.  C.  Accord.'] 

{t)  Recognised  in  12  East,  131.  La- 
roehe  v.  Oswyn.  So  where  a  ship  had 
liberty  to  touch  at  a  port,  it  was  holden 
not  to  be  any  deviation  to  take  in  a 
quantity  of  salt  during  her  stay  there. 


it  having  been  communicated  to  the 
underwriters  that  she  would  touch  for 
that  purpose,  and  the  ship  not  having 
thereby  exceeded  the  period  allowed 
for  her  remaining  there.  1  Taunt  450. 
UrqnhaH  v.  Barnard.  [4  Moore,  150. 
Armet  v.  Innes.']  But  see  Selw.  N.P.  982. 
G  3 
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GoRAM  r.    policy  of  assurance,  should  be  of  as  much  force  and  effect. 
Sweeting,    as  the  surest  writing  or  policy  of  assurance  theretofore  made 
in  Lombard" Street  or  the  Royal  Exchange;  and  so  they 
the  assurers  were  contented,  and  did  thereby  promise  and 


&c. 


never  carried  into  effect,  is  as  no  de- 
viation ;  and  therefore,  if  the  terminus 
a  quOf  and  terminus  ad  quern,  be  the 
same,  and  the  ship  be  lost,  or  taken, 
before  she  reaches  the  dividing  point  of 
deviation,  the  insurer  is  liable.  2  Str. 
1249.  Foster  v.  JVilmer.  Doug.  365, 
366.  Thelluson  v.  Fergusson.  Sd  edit 
Doug.  16.  Wooldridge  v.  Boydell.  2 
T.  R.  30.  Wag  v.  Modigliani.  2 
H.  Black.  [343.  Kewleg  v.  Rgan.  See 
also  7  T.  R.  162.  Middlewood  v. 
Blakes.  (u) 

(7)  The  underwriter  b  not  answer- 
able for  any  loss  happening  after  the 
ship  has  been  twenty-four  hours  in  port 
in  good  safety.  Park,  Insur.  35.  An- 
gerstein  r.  BelL    And  though  the  loss 


be  the  consequence  of  an  act  done  dur- 
ing the  voyage,  yet  the  underwriter  is 
not  liable.  As  where  an  insurance  waa 
on  a  ship  for  six  months,  and  three  days 
before  the  expiration  of  the  time  she 
received  her  death's  wound,  but  by 
pumping  was  kept  afloat  till  three  days 
after  the  time,  it  was  held  that  the  in* 
surer  was  not  liable.  Meretong  v.  Bun- 
lope,  cited  1  T.  R.  260.  So  where  a 
ship  was  insured  from  Hamburgh  to 
London,  and  <*  till  she  shall  have  moored 
^  at  anchor  twenty-four  hours  in  good 
'<  safety;"  the  captain,  in  the  course  of 
the  voyage,  was  guilty  of  smuggling  on 
his  own  account;  the  ship  arrived  in 
safety  at  her  moorings  in  the  river 
Thames  on   the   1st  September  1785, 


(u)  [7  B.  &  C.  14.  Bare  v.  Travis. 
9  D.  &  R.  748.  S.  C]  For  decisions 
respecting  what  are  and  what  are  not  to 
be  considered  deviations,  see  3  Taunt. 
16.  Gairdner  v.  Senhouse.  4  Taunt. 
229.  Bragg  v.  Anderson.  3  Camp. 
437.  Inglis  v.  Vaux.  16  East,  312. 
MeUish  v.  Andrews.  4  Taunt  511. 
Langhom  v.  Allnutt.  3  Camp.  503. 
Redman  v.  London.  Selw.  N.  P.  978, 
979.  4  Moore,  150.  Armet  v.  Innes. 
4  B.  &  A.  72.  Hammond  v.  Reid.  1 
M.  &  S.  46.  Heselton  v.  AlnuU.  2  M. 
&  S.  27.  MeUish  v.  Andrews.  5  B.  & 
A.  45.  Solly  y.  Whitmore.  [4  ?.  &  C. 
538.  Warre  v.  Miller.  7  D.  &  R.  1. 
S.  C.  SB.  St  C.  210.  Bsttomky  v.  Bo- 
vilL  7  D.  &  R.  702.  S.C.  3  M.  &  W.  49. 
Hamilton  v.  Sheddon.  4Bligh,  N.S.  578. 
Sea  Insurance  Comp.  of  Scotland  v. 
Gavin.  2  D.&  CI.  129.  S.  C.  10  B. 
&^C.  858.  Leathley  v.  Hunter.  7  Bing. 
517.     1  Cr.  &  J.  423.     1  Tyrw.  355. 


Leathley  v.  Hunter.  4  A.  &^  E.  241. 
Brown  v.  Tayleur.']  "  Whatever  ia 
^  necessary  for  the  safety  of  the  ship, 
'<  provided  it  be  not  excluded  by  the 
<<  terms  of  the  policy,  may  be  done 
"  by  the  captain  ;  and  what  is  so  done, 
'<  is  done  as  agent  to  the  underwriters. 
'<  A  vessel,  when  insured,  may  always 
*^  do  whatever  it  would  be  expedient  to 
«  do  if  uninsured."  Per  Gibbs  C.  J. 
in  Holt,  N.  p.  C.  186.  D'Aguilar  v. 
Tobin.  ([As  to  cases  where  delay,  on 
the  part  of  the  assured,  has  been  re* 
garded  as  equivalent  to  deviation,  see 
8  Bing.  79.  317.  Palmer  v.  Marshall. 
1  M.  &  Sc.  161.  454.  S.C.  8  Bing. 
108.  Mount  V.  Larhins.  1  M.  &  Sc. 
165.  S.  C.  8  Bing.  124.  Freeman  v. 
Taylor.  1  M.  &  Sc.  182.  S.  C.  9  Biog. 
460.  Palmer  v.  Penning.  2  M.  &  Sc. 
624.  S.  C.  3  M.  &  W.  49.  Hamilton  v. 
Sheddon.'} 
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bind  (15)  themselyes,  each  one  for  his  own  part,  their  heirs,  Coram  v. 

executors  and  their  goods,  to  the  assureds,  their  executors,  Sweeting, 
administrators  and  assigns  for  the  true  performance  of  the  * 

premisesy  confessing  themselves  piud  the  con^deration  due 


and  remained  there  in  safety  till  the 
27th  of  the  same  month,  when  she  was 
seixed  by  the  revenue  officers  for  that 
smuggling ;  in  an  action  on  this  policy, 
it  was  holden  that  the  underwriter  was 
not  liable  ;  for  though  the  captain  was 
certainly  guilty  of  barratry  by  smug- 
gling on  his  own  account  without  the 
privity  of  the  owners,  yet  as  the  policy, 
by  the  terms  of  it,  was  an  undertaking 
by  the  insurer  for  a  limited  time, 
namely,  during  the  voyage,  and  till  the 
ship  had  moored  twenty-four  hours  in 
safety,  and  the  ship  had  in  fact  moored 
that  time  in  safety,  and  was  not  actually 
seized  till  near  a  month  after,  it  would 
be  leaving  the  law  on  insurances  un- 
settled and  in  much  confusion,  if  any 
other  time  were  suggested  than  that 
prescribed  by  the  policy.  1  T.  R.  252. 
Lo€kytr  v.  OffUy.  But  where  a  ship, 
after  being  moored,  was  ordered  back 
wiMn  the  twenty-four  hours  to  per- 
form quarantine,  but  did  not  in  fact  go 
back  till  after  that  time,  and  before  her 
return  to  the  place  where  she  had  so 
moored,  sustained  a  loss,  the  insurer  was 
held  to  be  liable ;  for  though  the  ship 
was  at  her  moorings  above  twenty -four 
hours,  yet  she  could  not  be  said  to  be 
there  in  good  safety  ;  for  that  means  the 


opportunity  of  unloading  and  discharg- 
ing, which  she  had  not  in  that  case,  be- 
cause she  was  arrested,  and  ordered 
back  within  the  twenty -four  hours. 
2  Str.  1243.  Wapks  v.  Fames.  So 
where  an  embargo  was  laid  on  a  ship 
on  her  arrival  at  the  port  of  discharge, 
and  she  was  detained  as  a  prize,  and  the 
captain  and  crew  allowed  subsistence 
as  prisoners  of  war  from  the  time  of 
their  arrival ;  it  was  held  by  Lord  Ken" 
yony  that  the  ship  could  not  be  said 
to  be  twenty- four  hours,  or  a  minute 
moored  in  safety,  for  immediately  she 
entered  the  port  she  was  to  all  intents 
and  purposes  captured.  Peake,  N.  P.  C. 
21 1 .  MineU  v.  Anderson,  (x)  And  if  the 
policy  be,  "  until  the  ship  shall  have 
^*  ended,  and  be  discharged  of  her 
<<  voyage,"  and  not  **  until  she  shall  have 
**  moored  at  anchor  twenty-four  hours 
**  in  good  safety,"  it  has  been  holden, 
that  arrival  at  the  port  to  which  she 
was  bound  is  not  a  discharge  till  she  is 
unloaded.     Skin.  243.  Anon,  (y) 

If  the  insurance  be  also  on  the  goods 
and  merchandizes^  on  board  the  ship,  it 
is  usual  to  add,  *<  that  the  adventure 
<<  shall  begin  upon  the  said  goods  and 
<'  merchandizes,/roiit  the  loading  thereof 
"  on  board  the  said  ship  (z),  and  so 


(a?)  So  where  immediately  on  the  ar- 
rival of  a  ship  at  Biga,  her  papers  were 
taken  and  hatches  sealed  down  by  order 
of  government ;  after  which  the  ship, 
ftc.  were  condemned  for  carrying  simu- 
lated papers,  it  was  held,  that  this 
vessel  could  not  be  said  to  be  moored 
in  good  safety,  and  the  underwriters 
would  have  been  liable ;  but  as  the  as- 
sured carried  simulated  papers  without 


leave,  the  assured  could  not  recover. 
15  East,  46.  Homeyer  v.  Lushington. 

(y)  [Seealso8B.&C.  119.  Samuel 
V.  Bofal  Exchange  Assurance  Cb.] 

(z)  Where  the  words  of  the  policy 
are  general  at  and  from  a  place^  and 
the  adventure  on  the  goods  is  to  begin 
from  the  loading  thereof  on  board  the 
ship  (either  with  or  without  saying 
where),  goods  loaded  on  board  before 
G  4 
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Goram  versus  Sweeting,  &c. 


GORAM  V, 

Sweeting^ 
&c. 

\  J 


unto  them  for  that  assurance  by  the  eaid  Francis  Goram  at 
and  after  the  rate  of  3/.  12^.  per  cent,  for  six  months  from 
the  time  aforesaid,  and  at  that  rate  per  cent,  monthly,  after- 
wards, until  the  end  of  the  sdd  voyage,  or  until  notice  should 


'<  shall  continue,  &c."  "  and  upon  the 
'<  goods  and  merchandizes,  until  the 
*<  same  be  there  discharged  and  strfely 
*'  landed**  Although  the  former  words, 
*^from  the  loading  thereof  on  hoard  the 
*'  ship^*  do  not  make  the  insurers 
answerable  for  any  accidents,  which 
may  happen  to  the  goods,  in  lighters 
or  boats,  going  aboard  previous  to  the 
voyage,  yet  it  seems  to  be  settled,  that 
vhere  ships  cannot  come  close  to  the 
quay,  in  order  to  unload,  the  insurer, 
by  reason  of  the  latter  wordi,  "tt7/ 
<*  the  goods  are  safely  landed^**  continues 
responsible  for  the  risk  in  carrying  the 
goods  in  boats  to  the  shore.  A  distinc- 
tion, however,  has  been  taken  between 
the  case  where  the  loss  happened,  while 
the  ^oods  were  in  the  boats  or  lighters 
hehfiging  to  the  ship^  and  while  they 
were  in  a  lighter  or  boat  belonging  to  the 
oumer  of  the  goods.  In  the  former  case 
the  insurer  was  held  to  be  liable,  because 
it  was  considered  as  a  continuance  of  the 
same  ship  and  voyage  ;  but  in  the  latter 
he  was  held  to  be  discharged,  because 
the  loss  happened  after  the  owner  had 
taken  the  goods  into  his  possession,  and 


therefore  after  the  insurance  was  ended. 
2Str.  1236.  Sparrowv.Carruthers.  But 
where  in  an  action  on  a  policy  of  assur- 
ance on  ship  and  goods  from  Petersburgh 
to  London^  including  the  risk  of  boats  to 
Cronstadt,  beginning  the  adventure  on 
the  goods  and  merchandizes  from  and 
immediately  following  the  loading  there- 
of on  board  the  boats  at  Petersburgh^ 
and  in  the  ship  at  Cronstadt,  to  continue 
upon  the  ship  until  she  should  be  arrived 
at  London,  and  had  there  moored  at 
anchor  twenty-four  hours  in  good  safe- 
ty^ and  upon  the  goods  and  merchan- 
dizes until  they  should  be  there  dis- 
charged and  safely  landed,  it  appeared 
in  evidence,  that  the  ship  and  cargo, 
consisting  of  hemp,  arrived  in  safety  in 
the  river  Thames;  that  the  plaintiffs, 
being  the  consignees  of  the  goods^  by 
their  broker  employed  and  paid  a  light- 
erman belonging  to  one  of  the  public 
lighters  entered  at  Lighterman's  Hall, 
to  land  the  hemp ;  that  the  hemp  was 
damaged  on  board  the  lighter,  but 
without  any  negligence  imputable  to 
the  lighterman  ;  but  it  was  the  constant 
practice  for  merchants  in  the  Russia 


the  ship's  arrival  at  the  place  named 
as  that  from  which  the  risk  is  to  com- 
mence, will  not  be  protected.  4  East, 
130.  Robertson  v.  French.  2  Taunt 
416.  Spitta  y.  Woodman.  15  East,  47. 
Homeyer  v.  Lushington.  4  Taunt  628. 
Langhom  v.  Hardy.  Park  on  Ins.  78, 
79.,  7th  edit  [5  B.  &  Ad.  651.  Rick^ 
many.  Cqrstairs.  2  N.  &  M.  562.  S.  C.] 
But  wherever  the  court  can  collect  from 
the  circumstances  of  the  case,  or  from 
the  words  used,  that  it  was  the  intention 
of  the  parties  to  cover  such  antecedent 


loading,  they  will  give  the  policy  that 
construction.  16  East,  176.  Nonnen 
V.  KettlewelL  16  East,  240.  Bell  v. 
Hodson.  1  M.  &  S.  418.  Gladstone  y. 
Clay.  [A  place  mentioned  after  the 
words  <<  with  liberty  to  touch,  &c**  may 
be  considered  as  a  loading  port  3 
Taunt  419.  Violeti  y.  AJlnutt.  SM.h 
S.  6.  Barclay  v.  Sterling.  10  B.  &  C. 
858.  Hunter  v.  Leathley.  7  Bing.  517. 
1  Cr.  &  J.  423.  1  Tyrw.  355.  Leathley 
V.  Hunler.2 
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be  given  for  determining  the  said  adventure^  as  by  thai 
writing  or  policy  of  assurance  more  fully  appears.  (16)  And 
the  said  Francis  Goram  saith  that  after  the  making  of  the 
ssdd  policy  of  assurance,  to  wit,  on  the  18th  day  of  November 


GoRAM  r. 

Sweeting, 


trade  to  land  their  goods  by  means  of 
lighters,  and  that  there .  were  no  other 
lighters  then  in  use  among  the  mer- 
chants but  the  public  lighters:  The 
court  of  Common  Pleas  were  of  opi- 
nion, that  the  insurer  was  liable : — they 
held  that  the  insurers  could  not  be  said 
to  be  discharged  by  the  delivery  of  the 
goods  to  the  lighter,  without  defeating 
the  words  '< safely  landed;"  that  the 
business  of  unloading  the  Ruma  ships 
was  carried  on  by  public  lighters,  and 
no  private  lighters  were  ever  employed 
by  the  merchants  ;  and  if  that  were  so, 
no  effect  could  be  given  to  the  words 
*'  until  the  goods  are  safely  landed," 
unless  they  extended  to  the  goods  when 
on  board  the  public  lighters,  for  in  no 
other  manner  could  they  be  safely  land- 
ed: It  was  true,  that  the  master  and 
owners  of  the  ship  were  discharged  when 
the  goods  were  put  on  board  the  lighter; 
but  the  freight  and  insurance  were  not 
commensurate ;  the  latter  was  far  more 
extensive  than  the  former :  The  insur- 
ance commenced  before  the  freight, 
for  it  commenced  when  the  goods  were 
put  on  board  the  boats  at  Petersburgh  ; 
and  so  also  it  continued  longer  than  the 
freight,  for  it  did  not  determine  until 
the  goods  were  safely  landed :  That  the 
case  of  Sparrow  y,  CarrtUhers  ought  not 
to  be  extended ;  it  was  only  a  nisi  prins 
decision ;  it  had  been  cited  several  times, 
ted  never  recognised,  but  great  pains 
had  been  taken  to  distinguish  it  from  the 
case  before  the  court:  They  did  not 
mean,  however,  to  quarrel  with  that  de- 
cision ;  a  case  precisely  similar  was  not 
likely  to  arise  again,  since  it  was  not  cus- 
tomary for  the  owners  of  goods  to  send 
their  own  lighters,  but  always  to  employ 


public  lighters :  That  it  was  admitted 
to  be  impossible  for  the  large  vessels  to 
come  up  to  the  wharf  in  order  to  deliver 
their  goods,  and  that  the  merchants 
have  no  lighters  of  their  own,  and  that 
the  ship's  boats  were  inadequate  to  the 
purpose:  lu  all  cases  therefore,  the 
goods  must  be  delivered  by  the  public 
lighters,  and  the  court  must  take  the 
underwriters  to  be  cognisant  of  the  usage 
of  the  trade  they  insure :  Therefore,  re- 
lying on  the  words  of  the  policy,  and 
the  constant  usage  of  trade,  they  held, 
that  the  insurer  was  liable,  and  re- 
cognised the  distinction  taken  by  Bui- 
/ier  J.  in  a  case  before  him  between 
public  and  private  lighters.  2  Bos. 
&  Pull.  4-30.  ZTttny  and  .Others  v. 
The  Eoycd  Exchange  Assurance  Com- 
pang.  See  1  Bos.  &  Pull.  N.  R.  16. 
Strong  v.  Natallg. 

(S)  Here  the  ship,  by  the  agreement 
of  the  parties,  is  valued  at  a  certain  sum, 
which  the  assurers,  in  the  event  of  a 
total  loss,  undertake  to  pay  pro  ratay 
according  to  their  respective  subscrip- 
tions on  the  policy.  This  is  called  a 
valued  policy  on  the  ship*  So  when,  in 
an  insurance  on  goods,  the  value  of  them 
is  also  fixed  at  the  time  of  effecting  the 
policy,  it  is  called  a  valued  policy  on 
the  goods,  as  well  as  the  ship ;  and  the 
policy  usually  runs  in  this  form,  **  the 
"  said  shipy  ^c,  goods  and  merchandizes, 
"  Sfc.for  so  much  as  concerns  the  assureds 
**  by  agreement  behoeen  the  assureds  and 
**  assurers  in  this  policy  are  and  shaU  be 
"  valued  at  2000/.,"  (for  instance) ;  and 
sometimes  the  words,  <*the  policy  to 
^*  be  deemed  sufficient  proof  of  in- 
"  terest  in  case  of  loss,"  are  added. 
Valued  policies  are  supposed  to  derive 
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GORAM  V. 

Sweeting, 


in  the  year  of  our  Lord  1669,  at  London  aforesaid  in  the 
parish  aforesaid,  tlie  said  John  Sweeting  had  notice  of  the  said 
policy,  and  thereupon  the  said  John  Sweeting^  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid  in  the  paridb 


their  origin  from  the  difficulty  the  as- 
sured sometiines  had  of  proving  the 
value  of  his  interest,  and  the  quantity 
of  his  loss;  and  therefore  to  obviate 
this  difficulty,  he  gave  the  assurers  a 
greater  premium  to  agree  to  estimate 
his  interest  at  a  precise  sum.  For  it  is 
to  be  observed,  that  policies  are  distin- 
guished into  open  policies,  and  valued 
policies.  The  former,  so  called  in  con- 
tradiction to  valued  policies,  are,  where 
there  is  no  specific  value  set  in  the 
policy  on  the  ship  or  goods;  but  the 
insurance  is  general  on  the  ship  or 
goods,  omitting  the  words  above  in 
Italics.  In  open  policies,  the  assured, 
in  order  to  recover  on  the  policy,  is 
bound  to- prove  the  whole  case,  namely, 
the  instrument  or  policy,  his  interest  in 
the  diip  or  goods,  the  value  of  them, 
and  the  loss,  together  with  the  extent 
and  occasion  of  it.  But  in  valued  poli- 
cies, the  assured,  in  case  the  loss  is  a 
total  one,  after  proof  of  the  policy,  is 
only  bound  to  prove  some  interest  in 
the  ship  or  goods,  in  order  to  take  it 
out  of  the  statute  of  19  Geo.  2.  c.  S7. 
hereafter  noticed,  and  the  loss,  to- 
gether with  the  occasion  of  it ;  but  he 
is  not  bound  to  prove  the  vcUue,  because 
that  is  admitted  by  the  assurer,  (a) 
However,  valued  policies  must  not  be 
used  as  a  cover  for  wager-policies  which 
are  prohibited  by  the  above-mentioned 
statute :  Therefore,  though  the  assured 
need  not  prove  the  value  of  the  goods, 


but  only  that  he  had  an  interest  in 
them,  yet  that  must  be  a  real  bond  fide 
interest,  and  not  a  bolourable  one, 
otherwise  the  policy  will  be  void :  as  if 
it  should  come  out  in  proof  that  a  man 
had  insured  2000iL  and  had  interest 
on  board  to  the  value  of  a  cable  only, 
this  would  be  a  clear  evasion  of  the 
statute,  and  make  the  policy  void.  In- 
deed valued  policies  have  sometimes 
approximated  so  nearly  to  wager-poli- 
cies, that  it  was  formerly  thought  that 
a  valued  policy  was  a  wager-policy,  in- 
terest or  no  interest ;  but  this  opinion 
was  set  right  in  the  case  of  Lewis  v. 
Rucker.  2  Burr.  1 171.  If  the  defend- 
ant suffer  judgment  to  go  against  him 
by  default,  in  an  action  on  a  policy  of 
insurance  where  it  is  a  valued  policy, 
he  confesses  the  plaintiff's  title  to  re- 
cover, and  the  amount  of  the  damages 
is  fixed  by  the  policy.  Doug.  315. 
TheUuson  v.  Fletcher.  Sd  edit  But  if 
in  a  valued  policy  the  assured  has  sus- 
tained only  a  partial  loss,  it  is  obvious 
that  as  the  loss  is  short  of  a  total  one, 
he  is  as  much  bound  to  prove  the  value 
of  the  goods  that  have  been  so  lost, 
and  to  ascertain  the  damage  he  has 
sustained  by  the  loss,  as  he  is  in  the 
case  of  an  open  policy.  In  case  of  a 
total  loss,  the  constant  usage  has  been, 
ever  since  the  statute  19  Geo.  2.,  to 
permit  the  valuation  fixed  in  the  policy 
to  stand,  unless  the  defendant  can  shew 
that  the  plaintiff  had  a  colourable  in- 


(a)  [A  party  insured  by  one  policy  cover  more  than  3000/.  on  the  two  poli- 

for  1700Z.  on  ship  S.^  valued  at  3000/.,  cies,  though  the  ship  is  really  worth  more 

and  by  another  for  2000/.  on  the  same  than  3700/.     1  M.  &  Rob.  153.  Irving 

ship,  valued  again  at  3000/L,  cannot  re-  v.  Richardson^  per  Lord  Tenterden,'] 
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and  ward  aforesaid,  in  ooiudderation  that  the  said  Francis 
Gmram  had  then  and  there  agreed  with  the  sidd  John 
Sweeting  to  pay  him  the  said  John  Sweeting  at  the  rate  of 
3L  12jl  per  cent  for  ax  mouths,  beginning  from  the  21st 


GORAM  p. 
SwESTINGy 


terest  only^  or  that  he  has  greatly  over- 
^ued  the  goods;  but  a  partial  loss 
opens  the  policy.  Park,  Insur.  111.  (b) 
(9)  And  therefore  the  assurer  under- 
takes to  assure  against  all  damages  by 
tempest  or  shipwreck.  2  Rol.  Abr. 
248.  pi.  10.  Pickering  v.  Barclay.  S.C. 
Sty.  132.  S.  C.  cited  1  Show.  322,  323. 
Jefferyee  t.  Legendra.  4>  Mod.  60.  S.  C. 
And  it  is  said  that  these  words  would 
of  themselves  extend  to  perils  upon  the 
sea  by  pirates,  or  men  of  war,  if  they 
were  not  expressly  mentioned  in  the 
policy.  See  2  Bos.  h  Pull.  N.  R.  336. 
Hodgson  v.  Malcolm.    But  where,  in 


an  assurance  against  capture  only,  it 
appeared,  that  the  ship,  while  on  her 
voyage,  was  driven  by  a  hard  gale  of 
wind  ,on  the  coast  of  France^  and  was 
there  captured  by  the  enemy,  and  did 
not  receive  any  damage  from  the  wind, 
Lord  Kenyan  held  that  it  was  clearly  a 
loss  by  capture  ;  for  had  the  ship  been 
driven  on  any  other  coast  but  that  of 
an  enemy,  she  would  have  been  in  per- 
feet  safety.  Peake,  N.  P.  212.  Green 
V.  Elmslie,  (c)  ^  ship  never  heard 
of  is  presumed  to  be  foundered  at  sea : 
ThuSj  where  a  ship  was  insured  in  1739 
from  North  Carolina  to  London^  with  a 


(6)  If  the  goods  are  fraudulently 
overvalued,  with  intent  to  cheat  the  in- 
surers, the  assured  cannot  recover  even 
for  the  value  actually  on  board.  3 
Camp.  319.  Hdigh  v.  De  la  Cour. 

(c)  [[But  where  the  ship  was  stranded 
on  a  shoal  within  a  few  miles  of  the 
port  of  destination,  disabled  from  pro- 
ceeding, and  lost ;  but,  while  she  lay  in 
the  sand,  she  was  seized  by  the  com- 
mander of  the  place  at  which  she  was 
stranded,  and  the  goods  were  confis- 
cated by  him ;  it  was  held,  that  this  was 
a  loss  of  the  goods  by  the  perils  of  the 
sea.  2  Bing.  205.  Hahn  v.  CorbetL  9 
Moo.  390.  S.  C]  If  a  ship  hove  down  on 
a  beach  within  the  tideway,  to  repair,  be 
thereby  bilged  and  damaged,  it  is  not 
a  loss  occasioned  by  the  perils  of  the 
sea.  3  Taunt.  227.  ThoMpsonv.WhU' 
more.  See  also  5  B.  &  A.  161.  Phillips 
V.  Barber.  But  where  a  government 
transport  had  be^  insured  for  twelve 
months,  during  which  she  was  ordered 
into  a  dry  harbour,  the  bed  of  which 
was   uneven^  and  the  tide  having  left 


her,  she  received  damage  by  taking  the 
ground,  it  was  held,  that  this  was  a 
peril  of  the  sea.  2  B.  &  A.  315.  Flet- 
cher V.  Inglis.  But  the  destruction  of 
the  vessel  by  worms  at  sea  is  not  so. 
1  Esp.  445.  JRohl  V.  Parr.  Nor  where 
one  English  ship  sinks  another  suppos- 
ing her  an  enemy.  4  Camp.  289.  Cti/- 
len  V.  Butler^  per  Lord  EUenborough 
C.J.  5M.&S.  461.  S.C.  Butaloss 
occasioned  by  running  foul  of  another 
vessel  by  misfortune^  is  by  *'  the  perils 
of  the  sea."  3  Esp.  67.  Buller  v. 
Fisher^  per  Lord  Kenyan  C.  J.  So  is  a 
loss  caused  by  another  ship  running 
down  the  ship  insured  through  gross 
negligence.  4  Taunt  126.  Smith  v. 
ScotL  So  it  seems  a  vessel  wrecked 
by  the  barratry  of  the  master  may  be 
stated  to  have  been  lost  by  the  perils  of 
the  seas.  2  Camp.  149.  Heyman  v. 
Parish^  per  Lord  EUenborough  C.  J. 
And  where,  after  shipwreck,  the  resi* 
due  of  the  goods  were  got  on  shore, 
and  there  stolen,  it  was  held  to  be  a 
total    loss  by  the  perib  of  the  sea. 


2026 

GoRAM  t;. 
Sweeting, 
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day  of  August  in  the  year  aforesaid^  and  to  perform  all  and 
singular  the  other  things,  in  the  said  policy  of  assurance  con- 
tained,  on  the  part  of  the  assured  to  be  performed  for  the 
assurance  of  50i  to  be  made  by  the  said  John  Sweeting, 


warranty  against  captures  and  seizures, 
and  in  an  action  the  loss  was  laid  to  be 
by  sinking  at  secu  All  the  evidence 
given  was  that  she  had  sailed  out 
of  port  on  her  intended  voyage,  and 
had  never  since  been  heard  of;  and 
several  witnesses  proved  that  in  %uch 
a  case  the  presumption  was  that  she 
foundered  at  sea,  all  other  sorts  of 
losses  being  generally  heard  of.  The 
underwriter  insisted,  that  as  captures 
and  seizures  were  excepted,  it  lay  upon 
the  insured  to  prove  the  loss  happened 
in  the  particular  manner  declared  on. 
But  Lee  C.  J.  said  it  would  be  un- 
reasonable to  expect  certain  evidence 
of  such  a  loss  where  every  body  on 
board  was  presumed  to  be  drowned; 
and  all  that  could  be  required  was  the 
best  proof  the  nature  of  the  case  ad- 
mitted of,  which  the  plaintiff  had  given ; 
he  therefore  left  it  to  the  Jfiry,  who 
found  the  loss  according  to  the  plain- 


tirs  declaration.     2  Str.  1199.     Green 
y.  Brown,  (d) 

00)  See    2  Burr.  683.      Goss  v. 
Withers. 

(11)  If  an  embargo,  that  is,  an  ar- 
rest, is  laid  on  ships  or  merchandize  by 
public  authority  either  in  time  of  war 
or  peace,  it  is  a  loss  within  the  meaning 
of  the  word  detention,  and  the  insurer  is 
liable,  unless  indeed  the  detention  has 
been  occasioned  by  the  fraudulent  con- 
duct of  the  insured  in  navigating  against 
the  law  of  the  country  in  which  the  ship 
is  detained,  or  by  seizure  for  non- 
payment of  customs.  See  4>  East,  S^. 
Thompson  v.  RowcrofL  5  East,  388. 
McCarthy  v.  Abel.  3  Bos.  &  Pull.  479. 
BecUhem  v.  Terry,  (e) 

(12)  The  word  people  means  the 
governing  pinoer  of  the  country,  and  not 
individuab :  Thus,  where  in  an  action 
on  a  policy  of  insurance  on  wheat  and 
coals,  the  declaration  stated,  that  the 


Holt,  149.  Bondrett  v.  Hentrigg,  per 
Gibbs  C.  J.  [See  also  JJoAn  v.  Corbett, 
ubi  supr^]  And  where  the  insurance 
was  on  living  cattle  which,  in  the  course 
of  the  voyage,  were  killed  by  the  roll- 
ing of  the  ship  in  a  violent  tempest, 
they  are  to  be  accounted  killed  by  a 
peril  of  the  sea,  though  the  cattle  were 
warranted  free  from  mortality  ;  and  the 
underwriters  are  liable.  5  B.  &  A.  109. 
Lawrence  v.  Aberdeen.  [3  B.  &  C.  793. 
Gabay  v.  Lloyd.  5D.&R.  641 .  S.  C] 
(d)  The  presumption  as  to  the  loss  of 
a  missing  ship,  will  be  governed  by  the 
circumstances  laid  before  the  court  and 
jury.  Holt,  N.  P. C.  244.  HoustmanY. 
Thornton.  Gibbs  C.  J.  It  is  not  ne- 
cessary, in  order  to  found  such  a  pre- 
sumption, to  shew  that  she  never  ar- 


rived at  her  place  of  destination;  it 
is  enough  to  prove  that  she  has  not 
been  heard  of  in  this  country  since  she 
sailed.  2  Camp.  85.  Twemlow  y.Oswyn, 
coram  Mansfield  C.  J.  [6  B.  &  C.  19. 
Koster  v.  Reed.  9  D.  &  R.  2.  It  must  be 
proved  that  she  sailed  on  the  voyage 
insured.  Ry.  &  Moo.  333.  Koster  v. 
Innes."]  If  after  payment  on  such  a  pre- 
sumption, the  vessel  reappears,  she  will 
belong  to  the  underwriters.  Holt  242. 
{e)  [The  insurer  of  a  ship  is  not 
liable  for  the  expences  incurreid  by  the 
delay  of  the  vessel  for  the  purpose  of 
recovering  her  cargo  when  detained 
under  process  of  a  foreign  country,  if 
the  ship  itself  be  not  detained  by  the 
process.  Ry.  &  M.  331.  Bradford  v. 
Lery.    2  C.  &  P.  137.  S.C.] 
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acooiding'to  the  tenor  of  fhe  said  policy  of  assurance^  he  the 
said  John  Stoeeting  then  and  there  agreed  and  was  contented 
with  the  said  policy  of  assurance,  beginning  the  said  adven- 
ture  from  the  said  21st  day  of  August  in  the  last  year 


GORAM  V. 

Sweeting, 


ship  was,  by  tempestuous  weather^  ob- 
liged to  proceed  to  Elly  harbour  in 
Ireland^  where  she  was,  with  force,  and 
in  a  violent  manner,  attacked  and  board- 
ed, and  arrested^  distrained  and  detained 
by  people  to  the  plaintiffs  unhnownj  and 
it  appeared  in  evidence,  that  there  hap- 
pening to  be  a  great  scarcity  of  corn 
there,  the  people  came  on  board  the 
ship  in  a  tumultuous  manner,  took  the 
government  of  her  from  the  captain  and 
crew,  and  weighed  her  anchor,  by  which 
she  drove  on  a  reef  of  rocks,  where  she 
was  stranded,  and  would  not  leave  her 
till  they  had  compelled  the  captain  to 
sell  all  the  com  at  a  certain  rate,  which 
was  about  three-fourths  of  the  invoice 
price ;  it  was  contended,  that  the  word 
people  must  be  understood  as  contra- 
distinguished from  the  magistracy  of  a 
country,  which  is  denoted  by  the  words 
kings  and  princes.  But  it  was  held  by 
the  court,  that  what  happened  in  this 
case  did  not  fall  within  the  meaning  of 
^  arrests,  restraints,  and  detainments  of 
**  kings  and  princes ; "  that  the  mean- 
ing of  the  word  "people"  might  be 
discover&i  by  the  accompanying  words ; 
noscitur  a  sociis  ;  it  meant  the  supreme 
power,  "  the  ruling  power  of  the  coun- 
*<  try,"  whatever  it  might  be :  that  this 
appeared  clear  from  another  part  of 
the  policy  ;  for  where  the  underwriters 
insure  against  the  wrongful  act  of 
individuals,  they  describe  them  by  the 
names  of  "pirates,  rogues,  thieves;" 
then  having  stated  all  thd  individual 
persons  against  whose  acts  they  engage. 


they  mention  other  risks,  those  occa- 
sioned by  the  acts  of  "  kings,  princes, 
"  and  people^  of  what  nation,  condition, 
"  or  quality  soever."  These  words, 
therefore,  apply  to  "  nations "  in  their 
collective  capacity.  4  T.  R.  78S.  Nes^ 
bitt  V.  Lushington, 

(13)  Every  fraud  of  the  master  of 
the  ship  is  barratry ;  as  if  he  run  away 
with  the  ship,  or  embezzle  the  goods. 
8  Mod.  230.  Knight  v.  Cambridge.  But 
barratry  is  not  confined  to  running  away 
with  the  ship,  or  embezzling  the  goods : 
for  it  comprehends  every  species  of 
fraudf  knavery^  or  criminal  conduct  in 
the  mastery  by  which  the  owners  or 
freighters  are  injured.  Cowp.  155, 156. 
Valle;o  v.  Wheeler,  per  Aston  J.  1  T.  R. 
259.  Lockger  v.  Offleg.  4  T.  R.  33. 
Boss  V.  Hunter.  It  must  be  some 
breach  of  trust  in  the  master  ex  male-' 
Jkio.  6*T.  R.  379.  Moss  y.  Byrom. 
7T.  R.508.  Phynv.Boyal  Exchange 
Assurance  Company.  Thus,  smuggling 
by  the  captain  on  his  own  account  is 
an  act  of  barratry.  1  T.  R.  252. 
Lockyer  v.  Ojffley.  Barratry  is  some- 
thing contrary  to  the  duty  of  the  master 
and  mariners,  the  very  terms  of  which 
imply  that  it  must  be  in  the  rela« 
tion  in  which  they  stand  to  the  owners 
of  the  ship.  The  words  used  in  the 
policy  are  masters  and  mariners,  which 
are  very  particular :  Therefore  an  owner 
cannot  commit  barratry ;  he  may  make 
himself  liable  by  his  fraudulent  conduct 
to  the  owner  of  the  goods,  but  not  as 
for  barratry.  (/)   Neither  can  barratry 


(/)  But  where  the  whole  vessel  is  let, 
the  freighter  is  owner  pro  hoc  vice, 
and  barratry  may  be  committed  by  the 


general  owner.  1  B;  Moore,  373.  Soares 
V.  Thornton. 
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aforesaid,  (the  aaid  ship  then  being  in  good  safety,)  aooording 
to  the  tenor  and  tme  intent  of  the  said  policy.  And  the  said 
John  Sweeting^  in  consideration  of  the  premises  then  and  there 
undertook,  and  to  the  said  Francis  faithfully  promised,  that 


be  committed  against  the  owner  toUk 
his  consent ;  for  though  the  owner  may 
become  liable  for  a  civil  loss  by  the 
misbehaviour  of  the  captain,  if  he 
consents,  that  is  not  barratry.  Bar- 
ratry must  partake  of  something  cri- 
minal, and  must  be  committed  against 
the  owner  by  the  master  or  mariners. 
1  T.  R.  330.  NuU  V.  Bourdieu.  See 
8  East,  126.    Eark  v.  Bowcroft.  (g) 

Therefore,  where  the  master  acts  only 
for  the  benefit  of  his  owners,  it  is  not 
barratry,  though  it  may  be  a  deviation, 
or  a  breach  of  contract  2  Str.  1173. 
Stamma  v.  Broum,  S.  P.  Ibid.  \9B^. 
EUon  y.  Brogden.  Cowp.l43.  Vallefo 
V.  Wheeler,  If  the  plaintiff,  in  his  decla- 
ration on  a  policy  of  insurance  against 
the  barratry  of  the  master,  assigns  the 
breach,  that  the  loss  of  the  ship  was 
"  by  the  fraud  and  negligence  of  the 


'*  master,"  it  is  sufficient,  though  it  is 
not  expressly  alleged  that  the  ship  was 
lost  by  the  barratry  of  the  master ;  for 
barratry  imputes  fraud.  2Ld.  Raym. 
1349.  Knight  y.  Cambridge,  1  Str.  581. 
S.  C.  8  Mod.  230.  S.  C.  cited  in 
8  East,  135. 

(14)  It  is  held  that  these  general 
words,  "  all  other  perils,  losses^  and  mis- 
'*  fortunes,"  do  not  extend  beyond  the 
perils  specified  in  the  policy.  6  T.  R. 
419.  (A)  And  it  is  settled  that,  to 
intitle  the  insured  to  recover  upon  the 
policy,  the  loss  which  has  happened, 
must  be  the  direct  and  immediate  con- 
sequence of  the  peril  insured,  and  not 
a  remote  one.  Jones  v.  Schmoll,  cited 
1  T.R.  130.  note  (a).  (0 

(15)  However,  notwithstanding  these 
words,  a  policy  of  insurance  is  not  a 
specialty,  but  a  simple  contract  only, 


(g)  See  also  8  Taunt  684.  Boscow 
V.  Corson, 

(A)  But  see  5M.&S,  461.  Cullen 
y.  Buttery  contr^  In  that  case  the  ship 
and  goods  had  been  sunk  at  sea,  by 
another  ship's  firing  upon  her,  mis- 
taking her  for  an  enemy :  and  it  was 
held,  that  the  insured  was  entitled  to 
recover  upon  a  special  count  stating 
the  particular  circumstances;  for  this 
was  within  the  general  words  of  the 
policy,  '^  all  other  perils,  losses,  and 
misfortunes.''  See  also  3  B.  &  A.  398. 
Butler  V.  Wildman.  5  B.  &  A.  161. 
Phillips  V.  Barber^  in  which  cases  the 
plaintiffs  were  allowed  to  recover  under 
the  general  words.  The  losses,  however, 
were  in  all  these  cases  ejusdem  generis 
as  those  insured  against     [See  also 


5  Bing.  N.  C.  519.  Devaux  v.  I  Anson, 
7  Scott,  507.  S.  C] 

(t)  [Accordingly,  where  the  ship  in- 
sured is  driven  against  another  by  stress 
of  weather,  and  the  collision  causes  the 
ship  insured  to  do  damage  to  the  other 
vessel,  a  positive  rule  of  the  Court  of 
Admiralty  requires  the  damage  done  to 
both  ships  to  be  added  together,  and  the 
combined  amount  to  be  equally  divided 
between  the  owners  of  the  two:  And  if 
the  ship  insured  has  done  more  damage 
than  she  has  received,  and,  under  this 
rule,  is  obliged  to  pay  the  owners  of 
the  other  ship  to  some  amount,  this  is 
neither  a  necessary  or  proximate  effect 
of  the  perils  of  the  sea,  and  cannot  be 
charged  against  the  insurers.  4  A.  &  E. 
420.  De  Vaux  v. Salvador,    6N. &  M. 
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he  the  said  Jckn  Sweeting  would  well  and  faithfully  perform 
on  hiB  port  all  the  premises  in  the  said  policy  contained  on  the 
part  of  the  assurers  to  be  performed  as  to  the  said  SOL,  be- 
^miing  the  said  ad?entnre  firom  the  said  21st  day  of  August  in 


GORAM  r. 
SWSETING, 


beeause  it  is  not  under  seal,  which  is 
essential  to  the  constitution  of  a 
deed. 

(16)  It  is  DOW  usual  to  add,  at  the 
foot  of  the  policy,  these  words,  <<  N.  B* 
"  Cora,  fish,  salt,  fruit,  floor,  and  seed, 
''are  warranted  free  from  average, 
**  unless  general,  or  the  ship  be  strand- 
**  ed ;  sagar,  tobacco,  flax,  hemp, 
^  hides,  and  skins,  are  warranted  free 
**  from  average  under  five  pounds  per 
"eemt,,  and  all  other  goods,  also  the 
**  ship  and  freight,  are  warranted  free 
^  from  average  under  three  per  cenL 
**  nnless  general,  or  the  ship  be  strand- 
"  ed."  This  chinse  is  said  to  have 
been  first  introduced  about  the  year 
1749,  before  which  time  the  insurers 
were  liable  for  wery  injury  that  hap- 
pened  to  the  goods  insured.  There"* 
fore,  to  deliver  the  insurers  from  small 
averages,  and  to  prevent  disputes,  this 
memorandum,  as  it  is  called,  has  been 


inserted,  whereby  the  insurers  expressly 
provide  that  they  consider  themselves 
free  from  partial  losses  not  amounting 
to  SLper  cent  on  sugar,  tobacco^  hemp, 
flax,  hides,  and  skins;  and  also  dis- 
charged from  partial  losses  on  all  other 
goods  as  well  as  on  the  ship  and  freight, 
if  the  loss  be  under  5L  per  cent,  unless 
it  arises  from  the  genoal  average,  or 
the  stranding  of  the  ship.  (J)  And  as 
the  articles  of  corn,  fish,  salt,  fruit,  flour, 
and  seed  are  of  a  perishable  nature,  and 
it  may  therefore  be  difficult  to  ascer- 
tain the  true  cause  of  the  damage 
which  they  receive,  whether  it  arose 
from  any  accident,  or  from  the  nature 
of  the  artides  themselves,  the  insurers 
thereby  also  expressly  provide,  that 
they  will  not  be  answerable  for  any 
average  or  partial  loss  to  them,  but  only 
for  a  general  average,  unless  the  ship  be 
stranded,  (k)  Thus  where  in  an  insur- 
ance on  fruit  from  Lisbon  to  LondaUf  it 


713.  S.  C.  —  In  this  case  it  was  also  held 
that  the  expence  of  the  wages  and  pro- 
visions of  the  crew  of  the  ship  insured, 
during  the  time  she  is  detained  by  the 
necessity  of  repairing  damage  done  to 
her  by  perils  of  the  sea,  is  not  a  loss  to 
which  the  underwriters  are  liable.  So  it 
is  held  that  an  insurer  on  goods  is  not 
liable  when  the  goods  are  sold  by  the 
captain  of  a  ship  to  defray  the  expence 
of  repairs  rendered  necessary  by  a  tem- 
pest, to  which  ship  and  goods  have  been 
exposed ;  for  the  perils  of  the  sea  is  not 
the  proximate  cause  of  the  sale;  and 
the  owner  of  the  goods  must  call  on  the 
owner  and  the  insurers  of  the  ship  for 
remuneration.    5M«&9«^3].   Powell 


V.  Gudgeon.  2  B.  &  C.  7.  Sarqug 
V.  Hobson.  3  D.  &  R.  192.  S.  C.  4 
Bing.  131.  12  Moo.  474.  1  Y.  & 
Jerv.  347.  S.C.  in  error.] 

(J)  [The  underwriter  will  be  liable 
for  the  amount  of  the  aggregate  of  seve* 
ral  partial  losses,  each  less  than  3/.  per 
cent,  but  amounting  together  to  more. 
2  Cr.  &  J.  244.  Blacketi  v.  JRogal  Ex- 
change Assurance  Company,^ 

(k)  [Where  the  insurance  is  on  each 
package  separately,  each  one  lost  is  a 
total  loss,  and  not  protected  by  this 
clause ;  as  in  the  case  of  a  policy  on 
sugar,  where  each  hogshead  is  separately 
valued  and  insured,  and  one  is  lost; 
15  East,  559.  Davg  v.  Milford;  though 
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the  year  aforesaid,  (the  said  ship  then  being  in  good  safet7.)(17) 
And  the  said  Francis  in  fact  saith,  that  the  said  ship,  on  the 
said  21st  day  oi  Atigust  in  the  year  aforesaid,  was  in  good 
safety,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 


appeared  that  the  ship  was  captured  and 
recaptured,  brought  into  Portsmouth^ 
and  afterwards  arrived  at  London  ;  and 
the  cargo  by  reason  thereof,  and  the 
consequent  length  of  the  voyage,  had 
sustained  a  damage  of  80^  per  cent  but 
the  assured  never  heard  of  the  capture 
till  the  ship  was  safe  at  Portsmouth^  and 
then  he  offered  to  abandon ;  and  an  ac- 
tion being  brought  against  the  insurer 
for  a  total  loss.  Lord  Kenyon^  before 
whom  the  case  was  tried,  said  that,  as 
there  had  been  no  stranding,  there  could 
not  be  a  recovery  for  a  partial  loss ;  the 
question  then  was,  whether  the  assured 
could  recover  for  a  total  loss  ?  Had 
the  plaintiff  heard  of  the  capture  only, 
he  might  have  abandoned;  but  he 
heard  nothing  of  the  accident  till  the 
ship  was  in  safety.  The  cai^o  arrived 
at  the  port  of  destination,  and  though 
it  was  good  for  very  little,  yet  it  had 
invariably  been  held^  that  the  voyage 
must  either  be  lost,  or  the  cargo,  if  it 


be  one  of  those  mentioned  in  the  me- 
morandum, must  be  wholly  and  adually 
destroyed  to  entitle  the  assured  to  re- 
cover. M^ Andrews  v.  Vaughany  cited 
in  Park,  Insur.  115.  See  4  T.  R. 
783.  NeMtt  v.  Lushington.  Mason  v. 
Shurry.  Park,  Insur.  112.  (/)  But  if 
the  ship  be  stranded  in  the  course  of 
the  voyage,  the  underwriters  are  liable 
for  an  average  loss  arising  from  the 
perils  of  the  sea,  though  no  part  of  the 
loss  arises  from  the  act  of  stranding. 
For  if  the  ship  be  stranded,  it  destroys 
the  exception,  or  condition,  upon  which 
the  articles  enumerated  in  the  memo- 
randum are  to  be  free  from  average, 
and  the  body  of  the  policy  then  operates 
upon  them,  as  much -as  upon  any  other 
commodity.  7  T.  R.  2ia  BumeU  v. 
Kensington  ;  in  which  the  authority  of 
the  cases  of  Wilson  v.  Smith,  3  Burr. 
1550.,  and  Cocking  v.  Fraser,  Park, 
Insur.  IH.  seems  to  be  doubted,  if  not 
shaken,  by  the  court  (m)  See  7  East,  38. 


if  part  of  each  hogshead  were  saved, 
the  loss  would  be  an  average  one,  and 
the  underwriter  would  be  protected  by 
the  clause.  7,  Taunt  154.  Hedburg  v. 
Pearson.  2  Marsh.  ^S2.  S.  C.  But  if 
the  insurance  be  on  the  bulk,  there  is 
no  average  loss,  unless  the  loss  exceed 
a  certain  value  on  the  particular  article, 
and  there  can  be  no  total  loss  of  a  por- 
tion only.  Thus  where  an  insurance  was 
effected  on  wheat  shipped  in  bulk,  and 
valued  at  1600/.,  with  the  usual  clause 
against  particular  average,  and  on  the 
voyage  the  ship  met  with  tempestuous 
weather,  and  made  considerable  water ; 
and  in  pumping  it  out,  wheat  to  the 


value  of  75/.  was  pumped  out  in  the 
water  and  lost;  it  was  held  that  the 
assured  could  not  recover  as  for  a  total 
loss  of  the  part  so  lost  5  M.  &  W.  569. 
Hills  V.  London  Assurance  Corpora^ 
tion.2 

(/)  See  also,  2  M.  &  S.  371.  Glen- 
nie  V.  London  Assur,  Comp.  S.  P. 

(m)  [It  is  now  incontrovertible  that 
the  simple  fact  of  '*  stranding  "  destroys 
the  exception  in  favour  of  the  enume- 
rated articles,  though  no  damage  is 
thereby  done  to  them :  3  B.  &  Ad.  28. 35. 
8Bing.  463.:  But  it  has  been  further 
contended  that  the  fact  of  stranding  being 
a  condition  to  let  in  the  claim  for  a  par- 
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aforesaid :  But  that  the  said  ship,  tackle,  apparel,  ordnance, 
munition,  artillery,  boat  and  other  furniture,  or  any  part 
thereof,  did  not  arrive  in  good  safety  from  the  said  voyage  at 
London  aforesaid;  but  the  said  ship  afterwards,  to  wit,  on  the 


GORAM  o. 

SWB£TIMG» 


AfideT9on  v.  Boyid  Exchange  Assurance 
Company,  (n)  The  word  Com  is  a  ge- 
neral term,  as  it  is  held  to  include  many 


particulars,  such  as  peas,  beans,  and 
malt  Park,  Insur.  112.  It  is  held  that 
rice  is  not  com  within  the  meaning  of 


tial  loss,  it  is  not  material  whether  the 
stranding  takes  place  whibt  the  goods 
insured  are  on  board  or  after  they  are 
hmded.  But  inRoux  v.  Salvddory  1  Bing. 
N.C.526.  lScott,49LS.C.  the  court  of 
C.  P.  held  the  contrary ;  and  decided  that 
the  stranding  must  take  place  after  the 
adventure  has  commenced,  and  before  it 
has  terminated.  And  though  this  judg- 
ment was  reversed  on  another  ground  in 
the  Exchequer  Chamber  (see  post,  203^. 
note  (A)),  yet  the  latter  court  said,  that 
they  were  not  prepared  to  adopt  the 
conclusion  contended  for  by  the  plaintiff 
in  error  in  this  respect— The  stranding 
of  a  lighieTy  conveying  goods  from  the 
ship  to  the  shore,  is  not  a  stranding 
which  will  entitle  the  assured  to  recover 
the  particular  average  loss  thereby  oc- 
casioned. 2  Bing.  N.  C.  883.  Hoffman 
v.  MarshaU.    2  Scott,  559.  S.C] 

(n)  Where  a  ship  being  under  con- 
duct of  a  pilot,  in  her  course  up  the 
river  to  Liverpool^  was,  against  the  ad- 
vice of  the  master^  fastened,  at  the  pier 
of  the  dock-bason,  by  a  rope  to  the 
shore,  and  left  there,  and  she  took  the 
ground,  and  when  the  tide  left  her,  fell 
over  her  side  and  bilged;  in  conse- 
quence of  which,  when  the  tide  rose, 
she  filled  with  water,  and  the  goods 
were  wetted  and  damaged :  it  was  held, 
that  this  was  a  stranding  to  entitle  the 
assured  to  recover  for  an  average  loss 
upon  the  goods.  4  M.  &  S.  77.  Cat" 
rvihers  v.  SyMbotham.  So,  where  during 
the  courseof  a  voyage  upon  an  inland  na« 
▼igation,  it  became  necessary,  in  order 
to  repair  the  navigation,  to  draw  off  the 
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water;  and  in  consequence,  the  ship, 
when  the  water  was  drawn  off,  went  by 
accident  upon  some  piles ;  it  was  held, 
that  thb  constituted  a  stranding  so  as 
to  make  the  insurer  liable.  5  B.  & 
A.  225.  Rayner  v.  Godmond,  It  is  to 
be  observed^  that  in  1  B.  &  B.  388. 
Heame  v.  Edmundsy  it  was  decided^ 
that  where  a  vessel  took  the  ground  in 
the  ordinary  course  of  navigation  in 
going  up  the  river  to  Corky  and  was 
damaged,  this  was  not  a  stranding  for 
which  the  insurer  was  liable.  But  this 
case  is  not  at  Variance  with  the  two 
preceding  ones;  for  such  a  stranding 
usually  happened  in  the  ordinary  course 
of  that  navigation ;  in  the  other  cases 
it  arose  from  an  accident,  and  out  of 
the  ordinary  course.  5  B.  &  A.  228. 
[And  accordingly  the  settled  definition 
of  stranding  now  is^  — where  the  taking 
of  the 'ground  does  not  happen  solely 
from  those  natural  causes  which  are  ne« 
cessarily  incident  to  the  ordinary  course 
of  the  navigation  in  which  the  ship  is 
engaged,  either  wholly  or  in  part,  but 
from  some  accidental  or  extraneous 
cause.  4  B.  &  C.  736.  Barrow  v. 
BelL  7  D.  &  R.  244.  S.C.  7  B.  &  C. 
219.  Bishop  V.  PenOand.  1  M.  &  R. 
49.  S.C.  3  B.  &  Ad.  20.  WdU  v. 
Hopwood*  8  Bing.  458.  Kingsford  v. 
MarshaU.  1  M.  &  Sc.657.  S.C]  To 
constitute  a  stranding,  it  is  essential  that 
the  vessel  should  be  stationary :  striking . 
on  a  rock  and  remaining  there  for  a 
minute  and  a  half,  is  not  sufficient  4  M. 
&  S.  503.  M'Dough  v.  Royal  Ex- 
change Assurance. 
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GovBJH  verstis  Sweeting,  &c. 


GoRAM  V,     25th  day  of  November  in  the  said  year  of  our  Lord  1669, 

Sweeting,    ,jpon  her  said  voyage  in  parts  beyond  the  seas,  to  wit,  out  of 

^     ,    the  streights  of  Gibraltar  towards  London  aforesud,  being 

upon  the  high  sea,  were  by  the  perils  of  the  sea  (18),  and  by 


the  memorandum.   2  Bob.  &  Pull.  N. 
R.  21 3.     ScoU  V.  Bourdillon. 

After  all,  it  appears  that  a  policy  of 
assurance  is  a  very  inaccurate  instru. 
ment,  and  it  has  been  observed  by  Lord 
Kenyony  that  he  remembered  it  was  said 
many  years  ago,  that  if  Lombard^street 
had  not  given  a  construction  to  policies 
of  insurance,  a  declaration  on  a  policy 
would  have  been  bad  on  a  general  de- 
murrer ;  but  that  the  uniform  practice 
of  merchants  and  underwriters  had  ren- 
dered them  intelligible.  4  T.  R.  208. 
Brough  v.  Whitmore.  And  BuUer  J. 
in  the  same  case,  added  that  a  policy 
of  assurance  had  at  all  times  been  con- 
sidered in  courts  of  law  as  an  absurd 
and  incoherent  instrument ;  but  it  was 
founded  on  usage,  and  must  be  governed 
and  construed  by  usage.  Ibid.  210. 
However,  it  is  held  that  policies  of  in- 
surance are  to  be  construed  by  the  same 
rules  as  other  instruments,  unless  where, 
by  the  known  usage  of  trade,  or  the 
like,  certain  words  have  acquired  a  pe- 
culiar sense  distinct  from  their  ordinary 
and  popular  sense.  4  East,  135^  136. 
Robertson  v.  French. 


(17)  It  seems  necessary  now  to  aver 
that  the  insured  was  interested,  at  the 
time  of  effecting  the  policy,  in  the  ship 
or  goods  to  the  amount  of  the  money 
insured ;  thus,  "  And  the  said  A.  B. 
"  in  fact  says,  that  the  said  A»  J&.,  at 
*'  the  time  of  the  making  of  the  said 
''  policy  of  assurance,  and  from  thence 
<<  until  and  at  the  time  of  the  loss  here- 
<<  after  mentioned  (p\  was  interested  in 
"  the  said  ship,  or  the  said  goods  so 
<<  loaden  on  board  the  said  ship^  to  a 
''  large  value,  to  wit,  to  the  value  of  all 
"  the  money  ever  by  hini  insured  or 
^<  caused  to  be  insured  thereon,  to  wit, 
<*  at,  &C''  or  to  allege,  "  that  the  ship 
''  did  not  belong  to  his  Majesty,  or  any 
"  of  his  subjects  before  or  at  the  time 
*<  of  making  the  policy,  or  at  the  time 
"  of  the  loss,"  so  as  to  take  it  out  of  the 
statute  19  Geo.  2.  c  37.  8  T.  R.  IS. 
Craufurd  v.  Hunter,  (p)  It  seems  it  is 
not  sufficient,  and  would  therefore  be 
bad  on  a  special  demurrer,  to  state,  that 
the  plaintiff  was  interested  until  and  ai 
the  time  of  the  lossy  without  shewing  that 
he  was  interested  at  the  time  of  the  policy 
being  made.     2  Bos.  &  Pull.  153.     Be 


(o)  [As  the  contract  of  insurance  is  a 
contract  of  indemnity  only,  a  person  who 
assigns  away  his  interest  in  a  ship  or 
goods,  after  effecting  a  policy  of  in- 
surance upon  them,  and  before  the  loss, 
cannot  sue  on  the  policy ;  except  as  a 
trustee  for  the  assignee,  in  a  case  where 
the  policy  is  handed  over  to  him  upon 
the  assignment,  or  there  is  an  agree- 
ment that  it  shall  be  kept  alive  for  his 
benefit.  11  M.  &  W.  10.  Powles  v. 
Innes.2 

(p)  [But  see  3  Taunt.  5 1 3.  Cousins 


V.  Nantes;  where  it  was  held  in  the 
Exchequer  Chamber,  reversing  the 
judgment  below,  (2  East  385.  Nanies 
V.  Thompson,  cited  infrll  202  t.)  and 
overruling  Craufurd  v.  Huniery  that 
this  allegation  will  not  dispense  with  the 
necessity  of  averring  that  the  insurer 
was  interested :  unless  it  be  shewn  that 
it  was  a  wagering  policy ;  in  which  case 
it  was  further  held  that  it  is  neces- 
sary that  it  should  appear  on  the  face 
of  the  policy  that  it  is  a  wagering 
policy.] 
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the  force  of  wind  and  storm,  sunk  and  destroyed,  to  wit,  at  Goram  v. 

*  London  aforesaid  in  the  parish  and  ward  aforesaid,  whereof  Sweeting, 

the  said  Francis  afterwards,  to  wit,  on  the  last  day  of  November  ^*     , 

in  the  2l8t  year  of  the  reign  of  our  lord  Charles  the  Second,  «  r  gQg  -. 


Symonds  v.  Shedden.  {q)  Before  that' 
statute,  a  person  might  have  insured 
without  having  any  interest  8  T.  R. 
23.  Cra^urd  v.  Hunter.  But  now 
ft  is  enacted  by  it,  that  no  assurances 
shall  be  made  by  any  person,  bodies  cor- 
porate and  politic,  on  any  ship  or  ships 
belonging  to  his  Majesty,  or  any  of  his 
solyects,  or  on  any  goods,  merchandizes 
or  effects  laden,  or  to  be  laden,  on  board 
of  any  such  ship  or  ships,  interest  or  no 
interest,  or  without  further  proof  of  in- 
terest than  the  policy  (r),  or  by  way  of 
gaming  or  wagering,  or  without  benefit 
of  BAlvage  to  the  assurer,  and  that  every 
such  insurance  shall  be  null  and  void  to 
all  intents  and  purposes.  Provided  that 
insurance  on  private  ships  of  war  fitted 
out  by  any  of  his  Majesty's  subjects, 
solely  to  cruize  against  his  Majesty's 
enemies,  may  be  made  by  the  owners 
thereof,  interest  or  no  interest,  free  of 
average,  and  without  benefit  of  salvage 
to  the  assurer.  In  the  construction  of 
this  statute^  it  is  held  that  it  only  ap- 
plies to  ships  belonging  to  his  Majesty 
or  any  of  his  subjects,  and  therefore  it 
does  not  extend  to  foreign  ships,  but  an 


insurance  may  be  made  on  foreign  ships 
and  property,  interest  or  no  interest,  as 
before.  Doug.315.  Thettusanv. Fletcher. 
Sd  edit  8  T.  R.  23.  Craufurd  v. 
Hunter.  2  East,  385.  Nantes  v.  Thomp- 
son. It  is  held  that  several  persons  may 
insure  several  different  interests  upon 
the  same  thing,  each  to  the  whole  value ; 
as  the  master  for  wages ;  the  owner  for 
freight ;  one  person  for  goods,  another 
for  bottomry.  1  Burr.  ^95t  Coding  v. 
London  Assurance  Company.  An  in-* 
surable  interest  is  a  very  different  inte- 
rest from  most  others  that  can  be  stated. 
Thus  where  a  ship  captured  by  his  Ma- 
jesty's ships  was  insured  at  and  from 
O.  to  Z.,  it  was  held,  that,  the  sea 
ofiicers  and  crew  had  an  insurable  in-» 
terest,  inasmuch  as  they  had  the  posses- 
sion, and  a  certain  expectation  of  receiv-* 
ing  the  property  captured  for  their  own 
emolument  from  the  crown.  Le  Cras  v. 
Hughes.  Park,  Insur.  269.  (*)  So  it 
was  holden,  that  commissioners  appointed 
by  the  crown  under  the  authority  of  an 
Act  of  Parliament  which  enabled  them 
to  take  into  their  possession  and  care 
all  Dutch  ships  and  effects  detained  or 


(q)  It  has  been  since  held  that  an 
averment  of  interest  at  the  time  of  ef- 
fecting the  policy  is  immaterial;  and 
though  there  is  such  an  allegation,  it 
will  be  enough  to  prove  that  the  plain- 
tiff was  interested  at  the  commencement 
ef  the  rish.  2  Taunt  237.  JRhind  v. 
Wilkinson;  recognised  by  Gibbs  C  J. 
in  6  Taunt  465.    Abidtol  v.  Bristow. 

(r)  [Accordingly,  where  a  policy  of 
insurance  stipulated  that  <<the  goods 
^  insured  were  and  should  be  valued  at 


**  five  tierces  coffee,  valued  at  27/.  per 
"  tierce,  say  135/. ;  that  policy  to  be 
"  deemed  sufficient  proof  of  interest^"  it 
was  held  that  the  policy  was  void  under 
the  statute.  4  Bing.  567*  Murphy  v 
BelL    1  M.  &  P.  493.  S.C] 

(s)  [But  see  6  Bing.  N.  C.  371. 
Devaux  v.  Steele.  8  Scott,  637.  S.  C, 
where  the  court  appears  to  doubt  whe- 
ther this  case  can  now  be  treated  as  a 
binding  authority.] 

H  2 
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Goram  versus  Sweeting,  &c. 


Coram  v.  at  London  aforesaid  in  the  parish  and  ward  aforessdd,  gave 

Sweeting,  notice  to  the  said  John  Sweetinff,  and  then  and  there,  ac- 

^^'  cording  to  the  custom  of  merdiants,  abandoned  (19)  to  the 

'  said  John  Sweetingy  'and  other  assurers,  who  had  sabscribed 


brought  ii^o  the  ports  of  Great  Britain^ 
and  to  manage,  sell  and  dispose  of  the 
same  to  the  best  advantage,  according 
to  the  instructions  they  should  receive 
from  his  Majesty  and  his  privy  council, 
might  insure  in  their  own  names  such 
ships  and  effects  after  seizure  abroad, 
and  while  they  are  in  transitu  to  Great 
Britain.  8  .T.  R.  13,  Craufurd  v. 
Hunter.  3  Bos.  8c  Pull.  75.  Lucina  v. 
Craufurd.  *  S.  P.  (See  2  Bos.  &  PuU. 
N.  R.  269.  as  to  what  passed  in  the 
House  of  Lords  upon  the  question  arising 
out  of  the  above  case.  A  venire  de  novo 
was  awarded ;  and  verdict  for  the  plain- 
tiff below  on  the  count  which  averred 
the  interest  in  the  crown.)  It  has  also 
been  adjudged  that  the  captors  of  ships 
seized  as  prize  may  insure  their  interest 
therein,  and  are  not  entitled  to  a  return 
of  premium,  although  it  be  afterwards 
adjudged  to  be  no  prize,  and  restitution 
be  awarded  to  the  owners  by  the  court 
of  Admiralty.  8  T.  R.  154.  Boehm 
V.  Bell.  And  the  usual  averment  in 
the  declaration,  that  certain  persons 
using  trade  and  commerce  under  the 
style  and  firm  of  Messieurs  ZT.,  were 
interested  in  the  cargo,  and  that  the  said 
policy  was  made  for  their  use,  was  held 
to  be  supported  by  evidence  that  pre- 
vious to  effecting  the  policy.  Messieurs 
H.  had  admitted  another  mercantile 


*  house  to  a  joint  concern  in  the  cargo 
insured :  for  a  joint-tenant  or  a  tenant  in 
common  has  such  an  interest  in  the  in- 
tirety  as  will  entitle  him  to  insure;  and 
a  policy  made  by  him  is  not  a  wager 
policy ;  for  the  averment  being  in  sub- 
stance nothing  more,  than  that  the 
parties,  for  whose  benefit  the  insurance 
was  made,  had  an  interest  in  the  subject 
of  that  insurance,  they  are  not  bound 
by  the  terms  of  the  averment  to  shew 
any  thing  more ;  and  if  they  shew  an  in- 
terest to  the  extent  of  one  hundredth 
part  of  the  cargo,  it  b  sufficient  within 
the  spirit  of  the  19  Geo.  2.,  which  \>nly 
requires  that  the  policy  shall  not  be  a 
gaming  one.  2  Bos.  &  Pull.  240.  Poffe 
v.  Fry.  (t)  But  a  sailor  cannot  insure 
his  wageSf  or  any  thing  that  he  is  to 
receive  at  the  end  of  the  voyage  in  lieu 
of  wages,  as  slaves  for  instance.  7  T. 
R.  157.  Webster  v.  De  TasUt.  The 
profits  of  a  cargo  employed  in  trade  on 
the  coast  of  Africa  have  been  holden  to 
be  an  insurable  interest.  2  East,  544. 
Barclay  v.  Cousins.  So  an  insurance  on 
imaginary  profits  from  Bourdeaux  to 
Hamburgh  (which  was  explained  to 
mean  the  profit  which  a  cargo  of  indigo 
belonging  to  the  assured  would  produce 
on  the  sale  thereof  at  Hamburgh^  if  it  ar- 
rived safe,)  was  holden  good.  Ibid.  549* 
Henricksen  v.  Margetsonj  note.  (»)    If 


{t)  See  also  6  Taunt.  14.  Carruthers 
V.  Sheddon.  1  Marsh,  416.  S.C.  1 
Chitt.  Rep.  49.  Wright  v.  Welbie.  But 
where  several  are  jointly  interented,  and 
the  policy  was  really  made  for  their 
Joint  use  and  benefit^  and  on  their  Joint 
accQuntf  it  is  not  suflUcient  to  state  that 


one  of  them  was  interested,  and  that 
the  policy  was  made  on  hb  account. 
16  East,  141 .  Bell  v.  Ansley.  5  Taunt. 
101.    Cohen  v.  Hannam. 

(u)  [But  in  a  late  case  Messieurs  ZT.  & 
Co.  being  the  owners  of  two  ships,  called 
the  Antelope  and  the  Maria,  trading  to 
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the  said  policy,  all  his  interest  in  the  said  ship,  and  the  other 
premises  so  as  aforesaid  assured,  and  then  and  there  required 
the  flaid  John  to  pay  him  the  said  Francis  the  said  50/.  so  by 
the  said  John  Sweeting  aforesaid  assured,  which  he  the  said 


GORAM  t7. 

Sweeting, 
Ac. 


an  action  be  brought  Id  the  name  of  the 
agent,  and  he  avers  that  the  policy  was 
^ected  for  the  benefit,  and  on  the  ac- 
count of  his  principal,  who  appears  to 
be  an  alien  enemy,  the  defendant  may 
plead  in  bar,  that  the  principal  is  an 
alien  enemy;  for  no  action  can  be 
maintained  by  an  alien  enemy,  and  the 
law  will  not  permit  him  to  do  that  indi- 
rectly, which  he  cannot  do  directly. 


namely,  to  recover  in  the  name  of  his 
trustee  a  thing  which  he  cannot  recover 
in  his  own  name.  6  T.  R.  23.  Brandon 
V.  NesbiU. 

If  the  policy  be  on  ^oods,  and  the 
declaration  avers  that  the  goods  were 
put  on  board,  it  is  necessary  to  allege 
that  they  were  put  on  board  at  the  load- 
ing placet  otherwise  it  seems  bad  on  a 
special  demurrer.     2  Bos.  &  Pull.  153. 


the  coast  of  Africa^  and  which  were 
then  expected  to  arrive  in  Liverpool 
with  cargoes  of  palm  oil,  agreed  verbally 
to  sell  to  the  plaintiffs  200  tons  of  oil  — 
100  tons  to  arrive  by  the  Antelope  and 
100  tons  by  the  Maria:  The  Antelope 
did  afterwards  arrive  with  100  tons  of  oil 
on  board,  which  were  delivered  by  H,  & 
Co.  to  the  plaintifis :  The  Jlfona,  having 
50  tons  of  palm  oil  on  board,  was  lost 
by  perib  of  the  sea:  The  plain tifis  had 
insured  the  oil  on  board  the  Maries  to- 
gether with  their  expected  profits  there- 
on: And  it  was  held,  that  they  had 
no  insurable  interest,  as  the  contract 
they  had  entered  into  with  B.  &  Co., 
being  verbal  only,  was  incapable  of 
being  enforced.  6  M.  &  W.  224.  Stock- 
dale  V.  Dunlop,'\  See  further  as  to  what 
18  an  insurable  interest,  11  East,  619. 
StirUng  v.  Vaughan.  IS  East,  274'. 
AcMtfft  V.  Thampion.  14  East,  522.  Ro- 
-^  herisoHY.ffamiltOfr.  4B.&A.582.  Man- 
Jkldv.Maiiland.  [2Bing.  185.  Palmer 
V.  PraiL  9  Moo.  358.  S.  C.  1  C.  &  P. 
237.  Miller  v.  Warre.  2  Bing.  N.  C. 
761.  Sparkes  v.  Marshall  3  Scott,  172. 
S.  C.  17  Ves.  258.  Exparte  Houghton. 
6  Bing.  N.  C.  358.    De  Vaux  v.  Steele. 


8  Scott,  637.  S.  C.  As  to  the  amount 
of  the  insurable  interest  of  the  mort- 
gagee of  a  ship,  see  2  B.  &  Ad.  193. 
Irving  v.  Richardson.  As  to  what  is 
an  insurable  interest  in  freight,  see  1 
B.  h  Ad.  45.  Flint  v.  Fleming.  5  Bing. 
N.C.  519.  De  Vaux  v.  F Anson.  7  Scott, 
507.  S.  C.  The  assured  must  shew 
that  some  freight  would  have  been 
earned,  either  by  proving  that  some 
goods  were  put  on  board,  or  that  there 
was  some  contract  for  so  doing.     1  B. 

6  Ad.  48.  Flint  v.  Fleming.  See  5 
Bing.  N.  C.  538.    De  Vaux  v.  F Anson. 

7  Scott,  507.  S.C.  The  assured,  under 
an  insurance  upon  '*  freight,**  may  re- 
cover the  profits  expected  to  be  made 
by  carrying  their  own  goods  in  their 
own  ship  upon  the  voyage  insured.  1 
B.  &  Ad.  45.  5  Sing.  N.  C.  519.  7 
Scott,  507.  See  further  as  to  the  de- 
scription of  the  subject  matter  of  insur- 
ance^ 6  Bing.  114.  Simonds  v.  Hodg- 
son. 3  Moo.  &  P.  385.  S.  C.  3  B.  &  Ad. 
478.  Crowley  v.  Cohen.  It  must  be 
properly  described;  but  the  particular 
interest  which  the  assured  has  in  it 
need  not  be  specially  set  out  3  B.  & 
Ad.  478.] 
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Goram  versus  Sweeting,  &c. 


GoRAM  V.     John  by  reason  <^  the  premises  and  according  to  the  custom 
Sweeting,    of  merchants  ought  to  have  paid  to  the  said  Francis.    Yet  the 
, ,     said  John  Sweeting y  not  regarding  his  said  promise  and  under- 
taking, but  contriving  and  fraudulently  intending  craftily  and 


De  Symonds  v.  Shedden.  The  form  of 
the  averment  should  be  thus,  <<  that  di- 
*<  vers  goods  and  merchandizes  of  the 
**  said  plaintiff  of  great  value,  to  wit, 
**  of  the  value  of  £  aforesaid, 

"  were  loaded  and  put  on  board  the 
**  said  ship  at  London  aforesaid  in  the 
'<  said  writing  or  policy  of  assurance 
<<  mentioned."  2  Bos.  &  Pull.  153.  De 
Symonds  v.  Shedden. 

(18)  It  is  essentially  necessary,  that 
the  plaintiff  should  state  in  his  declara- 
tion, by  which  of  the  perils  insured 
against  it  was  that  the  loss  happened ; 
whether  by  capture  or  perib  of  the  sea ; 
by  barratry  or  detention;  or  by  what 
other  of  the  perils  mentioned  in  the  po- 
licy ;  and  if  his  evidence  does  not  prove, 
that  the  loss  happened  by  thevery  means 
stated  in  the  declaration,  he  will  fail. 
Thus  where  the  declaration  averred 
that  the  ship  was  captured  and  all  the 
goods  and  merchandizes  on  board  her 
were  totally  lost,  evidence  that  the  ship 
was  captured,  but  that,  being  afterwards 
restored,  she  might  notwithstanding  have 
reached  her  destined  port,  in  which  case 
the  insurer  would  have  been  discharged 
by  the  terms  of  the  policy,  was  held  not 
to  be  sufficient  to  support  the  averment, 
and  the  plaintiff  was  non-suited,  and  the 
nonsuit  afterwards  confirmed  by  the 
court  1  T.  R.  304.  Kemp  v.  Vigne. 
But  where,  in  moving  a  ship  from  one 
part  of  an  harbour  to  another,  it  be- 
came necessary  to  send  two  of  the  crew 
on  shore  to  make  fast  a  new  line,  and 
cast  off  the  rope  by  which  the  ship  was 
made  fast;  those  two  men  being  im- 
mediately impressed  and  carried  away, 
and  not  being  allowed  by  the  press- 
gang  to  cast  off  the  rope  in  question, 


and  the  ship  in  consequence  thereof 
went  ashore;  this  was  held  a  loss  by 
perils  of  the  sea.  2  Bos.  &  PulL  N. 
R.  336.  Hodgson  v.  Malcolm.  So 
where  the  declaration  averred  ''  that 
"  the  ^oods  and  merchandizes  were  in 
^'  a  forcible  and  hostile  manner  seized, 
'<  captured,  taken,  and  carried  away  by 
<<  certain  persons  then  being  at  enmity 
*'  and  open  war  with  our  lord  the  pre- 
<<  sent  king  to  the  plaintiffs  unknown, 
'<  and  by  reason  thereof  the  said  goods 
<<  and  merchandizes  then  and  there  be- 
<^  came  and  were  wholly  lost  to  the 
'*  plaintiffs ; "  but  the  evidence  was, 
^<  that  the  goods  were  seized  in  their 
<*  passage  by  two  Spanish  government 
<'  brigs,  the  landing  of  the  said  goods 
"  being  illegal  by  the  revenue  laws  rf 
"  Spain  ;  "  after  verdict  for  the  plaintiff, 
a  motion  Was  made  in  the  C.  B.  for  a 
nonsuit  to  be  entered,  and  on  shewing 
cause  the  court  intimated  a  clear  opi- 
nion that  the  evidence  did  not  support 
the  averment,  but  gave  no  judgment, 
because  the  parties  agreed  that  there  ' 
should  be  a  new  trial  without  costs  on 
either  side,  and  the  plaintiff  should  be 
permitted  to  amend  his  declaration, 
Matthie  and  others  v.  Potts.  C.  B.  HiL 
42  Geo.  3. 

So  an  averment  in  the  declaration  tliat 
the  ship  having  her  cargo  on  board,  was 
with  force  and  in  a  violent  and  unlawful 
manner  attacked,  and  boarded  and  ar- 
rested and  detained  by  people  to  the 
plaintiffs  unknown,  was  held  not  to  be 
supported  by  evidence  that  the  cargo 
was  seized  and  taken  by  a  mob,  because 
a  seizing  by  a  mob  does  not  come  within 
the  words,  <<  arrests  and  detainments 
"  of  people  "  in  the  policy,  but  if  the 
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subtily  to  deceive  and  defraud  the  said  Francis  Goram  in  this 
behalf  did  not  bear  the  adventure  of  the  said  ship^  tackle, 
apparel,  ordnance,  munition,  artillery^  boat,  and  other  furni- 
ture, so  as  aforesaid  sunk  and  destroyed,  or  any  parcel  thereof 


Goram  v. 
Sweeting, 


averment  had  been  that  the  ship  was 
taken  by  pirates^  that  evidence  would 
have  been  sufficient  to  support  it 
4  T.  R.  783.  787.  NesbiU  v.  Lush- 
ingUm.  But  where  the  declaration,  on 
a  policy  of  insurance  on  the  ship  E.j  in 
a  lawful  trade  for  12  calendar  months, 
to  commence  on  her  sailing  from  S^ 
stated,  that  the  ship  proceeded  in  a 
lawful  trade  from  S^  and  afterwards 
from  O.,  in  a  lawful  trade  to  S.^  and 
that  before  the  ship  arrived  at  S,^  she 
put  into  another  port,  where  the  master 
of  the  ship  in  a  barratrous  and  fraudu* 
lent  manner,  without  the  knowledge, 
consent  or  privity,  and  against  the  will 
of  the  plaintiff  the  owner  of  the  ship 
did  commit  an  act,  namely,  smuggle 
foreign  brandy,  whereby  the  ship  was 
forfeited  and  seized,  it  was  held  on  de- 
murrer, that  the  insurers  were  liable  for 
the  loss,  occasioned  by  the  smuggling 
of  the  captain ;  for  lawftd  trade  must  be 
applied  to  the  trade  in  which  the  oumers 
employ  the  ship.  3  T.  R.  277.  Have- 
lock  V.  UancilL  And  proof,  that  the 
person  who  was  described  in  the  policy 
as  master,  and  who  was  treated  with 
and  acted  as  such,  committed  an  act 
of  barratry  is  primd  facie  sufficient 
evidence  that  he  was  captain  only,  and 
it  is  not  necessary  that  the  plaintiffs 
should  also  negatively  shew  that  he  was 
DOt  owner,  or  that  any  other  person 
was ;  this  proof  must  be  made  by  the 
defendant  if  he  wishes  to  avail  himself 
of  it:  For  all  that  is  incumbent  on  the 


plaintiff  to  prove  in  case  of  a  loss  is,  the 
subscription  by  the  underwriter,  —  his 
own  interest  in  the  ship  or  goods,  —  or 
in  case  of  goods,  his  shipping  them  on 
board  the  vessel  described  in  the  policy, 
and  the  loss  by  the  means  averred  in 
the  declaration.  4  T.  R.  33.  Ross 
V.  Hunter.  So  where,  in  an  action  on 
a  policy  of  insurance  on  slaves  against 
the  perils  of  the  sea,  the  declaration 
averred,  that  the  ship  was  by  tempestu- 
ous weather,  and  through  the  mere 
perils  and  dangers  of  the  seas,  greatly 
delayed  in  her  voyage ;  by  reason  where- 
of, and  from  a  failure  of  proper  food 
occasioned  by  the  delay  of  the  voyage, 
divers  of  the  said  slaves  became  dis- 
tempered and  died ;  it  was  held,  that 
the  death  of  the  slaves,  occasioned  by 
improper  food  arising  from  the  hard- 
ships and  delay  of  the  voyage,  was  not 
a  loss  by  the  perils  of  the  «ea,  but  a 
mortality  by  natural  death  ;  and  as  a 
loss  by  natural  death  cannot  be  insured 
against  since  the  statutes  30  Geo.  3. 
c.  33.  s.  8.  and  34  Geo.  3.  c.  80.  the 
plaintiff  cannot  recover  for  that.  6  T.  R. 
656.  Taiham  v.  Hodgson,  (x)  In  an 
action  on  the  policy,  the  property  of 
the  ship  may  be  proved  by  parol  evi- 
dence of  the  possession  of  the  assured, 
unless  disproved  by  the  production  of 
the  written  documents  of  the  ship,  un- 
der the  Register  Acts.  And  such  parol 
evidence  of  ownership,  arising  from  pos- 
session at  a  particular  period,  is  holden 
not  to  be  disproved  by  shewing  a  prior 


(x)  See  antd,  p.  202  a.  note  (c).  Law" 
renee  v.  Aberdeen.  See  also  as  to  what 
evidence  will    support    averments    of 


losses,  6  Taunt  464.     Abidfol  v.  Bris* 
tow.    2  Marsh,  157.  S.C. 
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GORAM  V, 
SWEBTING, 


Goram  versus  Sweeting,  &c, 

as  to  the  Bidd.  50/.,  or  any  part  thereof,  nor  has  yet  paid  the 
said  Francis  the  said  50i  or  any  part  thereof,  or  anywise  con- 
tented him  for  the  same,  (although  to  do  this,  the  sud  John 
Sweeting  afterwards,  to -wit,  on  the  Ist  day  of  March  in  the 


regbter  m  the  name  of  another,  and  a 
subsequent  register  to  the  same  person. 
4  East,  ISO.  Robertson  v.  French,  (y) 
But  if  the  declaration  states  a  total 
loss  of  the  ship,  and  the  damages  are 
laid  for  a  total  loss,  the  plaintiff  may 
give  evidence  of  a  partial  or  average 
loss,  and  shall  recover  pro  tantOy  that 
is,  to  the  amount  of  the  loss  which  he 
is  able  to  prove.  2  Burr.  904*.  Gardiner 
V.  Creasdale.  And  where  the  declaration 
contained  an  averment,  that  after  the 
making  of  the  policy,  the  ship  was  in 
safety  at  Z.,  and  that  afterwards  she 
sailed  upon  her  voyage  to  M,  and  aN 
rived  at  M^  and  was  tost  pn  'her  return 
to  Z.,  but  the  evidence  was  that  the 
ship  Bailed  before  the  policy  was  effected. 
Lord  Kenyan  held,  that  the  variance  was 
immaterialf  and  the  court  of  K.  B.  con- 
firmed his  opinion.  And  BuUer  J.  took 
that  opportunity  of  commenting  upon, 
and  explaining,  the  cases  of  Bristow  v. 
Wrighty  Doug.  66^:.  Sd  edit.,  and  Sa- 
f>age  qui  tarn  v.  Smithy  2  Black.  Rep# 
1101.  which  had  been  cited  on  that 
occasion  (and  are  too  often  cited  on 
other  occasions,  without  the  least  ap-> 


plication) ;  and  as  the  observations  of  so 
learned  a  judge  as  he  w^  &i>d  whom 
none  ever  surpassed  in  the  knowledge 
of  his  profession,  and  in  the  luminous 
and  comprehensive  manner  in  which 
he  embraced  every  subject  that  came 
before  him  for  judgment,  may  be  of 
great  service,  I  will  give  them  in  his 
own  words :  <<  The  two  cases  cited  do 
^<  not  apply  to  the  present  case.  I  am 
<<  aware  that  the  case  of  Bristow  v. 
'<  Wright  has  been  sometimes  doubted, 
<*  but  I  am  still  of  opinion  that  it  was 
**  rightly  decided.  In  order  to  entitle 
"  the  plaintiff  to  maintain  that  action, 
''  it  was  necessary  for  him  to  shew  that 
^<  he  was  landlord,  it  being  an  action 
*'  against  the  sheriff  for  taking  the  les- 
'^  see's  goods  without  leaving  a  year's 
<'  rent ;  and  to  shew  that  the  plaintiff 
<<  was  the  landlord,  he  was  obliged  to 
*'  set  forth  a  contract  between  himself 
<<  and  the  tenant.  Now  contracts  are 
**  in  their  nature  entire,  and  in  pleading 
*^  they  must  be  stated  accurately.  But  as 
<'  the  evidence  in  that  case  did  not  ac- 
<'  cord  with  the  contract  stated  in  the 
^<  declaration,  and  which  was  the  foun- 


(y)  So  the  plaintiff's  property  in  the 
ship  may  be  shewn  by  proving  posses- 
sion in  those  to  whom  he  has  committed 
it,  or  that  he  has  directed  the  loading, 
and  purchased  the  stores,  or  paid  the 
person  employed  on  board.  1  £sp. 
N.  P.  C.  209.  Amery  v.  Rogers,  5  Esp. 
88.  Thomas  v.  Foyle.  4  Taunt  657. 
Pirie  v.  Anderson.  2  Phill.  Ev.  51. 
But  if  the  defendant,  in  answer  to  such 
primd  facie  evidence,  prove  by  the  re- 
gistry, that  the  ship  was  registered  as 


belonging  to  another  person  at  the  time 
when  the  insurance  was  made,  the  plain- 
tiff cannot  recover.  4  Esp.  99.  Marsh 
V.  Robinson.  4  Camp.  90.  Teed  v. 
Martin.  And  where  the  additional 
proof  of  registry  is  required  in  order  to 
make  the  other  evidence  admissible, 
(as  it  clearly  is  where  the  property  is 
claimed  under  a  bill  of  sale  or  other 
writing),  the  regbtration  must  be  re- 
gularly proved.     2  Phill.  Ev.  52. 
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22d  year  of  the  reign  of  our  said  lord  the  now  king,  at  London 
aforesaid  in  the  parish  and  ward  aforesaid,  was  by  the  said 
Francis  Goram  often  requested).  Wherefore  the  said  Francis 
saith  he  is  injured,  and  has  sustained  damages  to  the  value  of 
1002.     And  therefore  he  brings  suit,  &c  (20) 


Go  RAM  V. 

Sweeting, 


*■  dation  of  his  action,  it  was  properly 
^  determined  that  a  judgment  of  non- 
"  suit  should  be  entered.  In  the  case 
^  of  Savage  v.  Smithy  I  admit  that  it 
**  was  not  necessary  for  the  plaintiff 
**  to  state  the  judgment,  but  as  the 
**  plaintiff  alleged  that  the  party  reco- 
''  vered  a  judgment,  and  that  be  sued 
^  out  a  writ  of  execution  upon  the 
^*  judgment,  the  execution  was  neces- 
**  sarily  tied  down  by  that  judgment, 
^  and  therefore  the  judgment  was  made 
^  material  by  the  subsequent  words 
'<  which  were  introduced.  So  in  an 
'<  action  for  words,  where  a  long  in- 
**  troduction  is  unnecessarily  inserted  in 
**  the  declaration,  if  the  charge  be  tied 
**  up  to  that  introduction,  the  latter 
*'  must  be  proved ;  because  the  mate- 
"  rial  part  b  thus  made  to  depend  on 
**  the  immaterial  part  of  the  declar- 
*'  ation.  But  the  averment  in  this  case 
^  does  not  arise  out  of  the  contract, 
*^  nor  is  the  contract,  as  stated  in  the 
*<  declaration,  made  to  depend  upon  it 
^  And  if  the  averment  were  omitted, 
**  the  declaration  would  be  perfect 
«  without  it"  5  T.  R.  496.  Peppin 
r.  Sohmom.  What  was  said  by  BuUer 
justice  in  Peppin  v.  Solomons^  was 
afterwards  recognised  by  Lawrence 
justice  in  Williamson  v.  AUison^  2  East, 
452.  **  With  respect  to  what  aver« 
**  ments  are  necessary  to  be  proved,  I 
« take  the  rule,  says  he,  to  be,  that  if 


"  the  whole  of  an  averment  may  be 
**  struck  out  without  destroying  the 
*^  plaintiff's  right  of  action,  it  is  not 
«  necessary  to  prove  it ;  but  otherwise 
'<  if  the  whole  cannot  be  struck  out 
<*  without  getting  rid  of  a  part  essential 
<*  to  the  cause  of  action  ;  for  then, 
''  though  the  averment  be  more  parti- 
^<  cular  than  it  need  have  been,  the 
<<  whole  must  be  proved,  or  the  plaintiff 
"  cannot  recover."  In  the  last  cited 
case,  the  declaration  stated  that  the 
plaintiff  bargained  with  the  defendant 
to  buy  of  him  a  quantity  of  claret; 
and  the  defendant  then  and  there,  well 
knowing  the  said  claret  to  be  in  an 
unfit  and  improper  state  to  be  exported, 
by  then  and  there  falsely  and  fraudu" 
lendy  warranting  the  claret  to  be  in  a 
fit  and  proper  state  to  be  exported, 
then  and  there  falsely^  fraudulently, 
and  deceitfully  sold  the  said  claret  to 
the  plaintiff,  &c. ;  whereas  the  said  claret 
was  not  in  a  fit  and  proper  state  to 
be  exported ;  whereby  the  plaintiff  sus- 
tained damage,  &c. ;  and  so  the  defend- 
ant falsely  and  fraudulenify  deceived 
the  plaintiff.  The  court  held  that  it 
was  not  necessary  to  prove  that  the  de- 
fendant kneto  that  the  claret  was  not 
fit  to  be  exported,  because  the  aver- 
.ment  of  the  scienter  might  be  struck 
out  of  the  declaration  without  destroy- 
ing the  action.  See  6  East,  S16. 
Hodgson  v.  Glover,  (z) 


(z)  See  also  6  Taunt  464.  AbiAolv. 
Bristow,  There  the  declaration  averred, 
that  afier  the  loading  of  the  goods  on 
board,  on  a  certain  day,  the  ship,  with 
the  goods  on  board,  departed  and  set 


sail  on  her  intended  voyage,  and  after- 
wards, and  while  the  ship  was  on  her 
voyage,  they  were  destroyed  by  the 
perils  of  the  sea.  The  evidence  was, 
that  before  the  ship  had  half  her  cargo 
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Goram  versits  Sweeting,  &c. 


GORAM  V. 
SW£ETING> 


And  now  at  this  day^  to  wit,  on  Monday  next  after  three 
weeks  of  St  Michael  in  this  same  term,  to  which  day  the 
said  John  Sioeeting  had  leave  to  imparl  to  the  said  bill,  and 
then  to  answer,  before  our  lord  the  king  at  Westminster  comes 


(19)  An  abandonment  is  a  relinquish- 
ment of  whatever  may  be  saved  for  the 
benefit  of  the  assurer.  When  the  thing 
insured  is,  by  means  of  some  of  the 
perils  specified  in  the  policy,  become 
of  little  value  to  the  assured,  he  is  in- 
titled  to  call  on  the  assurer  to  accept 
of  what  is  saved,  and  to  pay  the  full 
amount  of  his  insurance,  just  as  if  a 


total  loss  had  actually  happened :  But 
before  the  assured  can  do  this,  he  must 
cede  or  abandon  the  ship  or  goods  for 
the  benefit  of  the  assurer;  for  if  the 
assured  were  allowed  to  recover  for  a 
total  loss,  and  also  to  retain  the  pro- 
perty saved,  instead  of  being  indem- 
nified by  the  contract  of  insurance, 
which  is  its  true  nature  and  object  (a). 


on  board  she  was  driven  from  her 
moorings  by  bad  weather,  and  lost  It 
was  contended,  that  the  averment  that 
the  ship  had  sailed,  might  be  rejected 
as  surplusage,  and  the  plaintiff  was 
nevertheless  entitled  to  recover  secun-- 
dum  allegata  et probata.  But  the  court 
distinguished  the  case  from  Peppin  v« 
Solomons,  and  thinking  the  variance 
material,  ordered  a  nonsuit  to  be  en- 
tered. [So  in  case  for  an  irregular  dis- 
tress, it  is  necessary  to  state  correctly 
to  whom  the  rent  distrained  for  is  due ; 
and  a  variance  in  this  respect  is  fatal. 
1  Bing.  N.  C.  162.  Ireland  v.  Johnson, 
4  M.  &  Sc.  706.  S.C.  For  other  mo- 
dern authorities  on  the  subject  of  vari- 
ance, see  1  Smith  Lead.  C.  S28.  et  seq., 
note  to  Bristow  v.  Wright.  Roscoe's 
Ev.  58.  et  seq.  edition  by  Smirke.  The 
law  has  received  a  very  beneficial  alter- 
ation in  this  respect  from  the  legislature, 
by  means  of  the  power  of  amendment 
during  a  trial  conferred  on  the  judge 
by  Stat  9  G.  4.  c.  15.  and  stat.  3  &  4 
W.  4.  c.  42.  s.  23,  24.  As  to  the  con- 
strilction  of  those  statutes,  see  Smith 
Lead.  C.  ubi-suprsi,  and  Roscoe*s  £v. 
67.  et  seq.] 

(a)  It  is  certainly  a  general  principle 
of  insurance,  that  the  insuFcd  shall,  in 
case  of  a  loss,  recover  no  more  than 


an  indemnity.  This  principle,  how« 
ever,  may  be  controlled  by  a  mercantile 
usage,  clearly  established  to  the  con- 
trary. Thus  it  was  held  in  1  Bing. 
61.  Palmer  v.  Blackhum^  dubitante 
Dallas  C.  J.,  that  the  plaintiff,  in 
an  action  on  an  open  policy  on  freight, 
might  recover  the  whole  which  would 
have  been  payable  to  him  on  the  event 
of  a  safe  arrival,  without  deducting  the 
charges  for  tonnage  duty,  pilotage,  &c. 
which  the  plaintiff  would  in  such  case 
have  incurred;  an  usage  to  this  effect 
having  been  found  by  the  jury.  [See 
further,  2  B.  &  Ad.  649.  657.  Winter 
V.  Haldimand.  On  the  ground  of  in- 
demnity being  the  principle  of  insu- 
rance, the  rule  of  "  one  third  new  for 
Qld  "  has  grown  up,  to  escape  contro- 
versy ;  which  is,  that  where  a  ship,  after 
the  first  voyage,  is  partially  damaged 
and  has  been  repaired  by  the  owner,  he 
is  not  to  have  the  whole  cost  of  repair ; 
but  one  third  is  deducted  for  the  benefit 
which  he  receives  from  having  new 
materials  in  lieu  of  the  old.  Ry.  & 
Moo.  37£l.  Poingdestre  v.  The  Bogal 
Exchange.  2  M.  &  Rob.  49.  Pirie  v. 
Steele.  8  C.  &  P.  200.  S.C.  As  to 
what  is  the  ship's  "  first  voyage,"  see 
S.C.  As  to  the  mode  in  which  the 
amount  to  be  paid  in  case  of  a  partial 


Mich.  22  Car.  11.  Regis. 
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as  well  the  Biud  Francis  Goram  by  his  said  attorney,  as  the 
Bidd  John  Sweeting  by  Basil  Heme  his  attorney,  and  the  said 
John  defends  the  wrong  and  injury,  when,  &c. :  and  says; 
that  the  sidd  Francis  Goram  ought  not  to  have  or  maintain  his 


GORAM  V. 

Sweeting, 


he  would  be  a  considerable  gainer  by  it. 
The  assured,  from  the  time  that  satis- 
faction is  made  to  him  for  the  loss,  be- 
comes, as  to  the  ship  or  goods,  if  re-; 
stored  in  specie,  or  compensation  made 
for  them,  a  trustee  for  the  assurer  in 
proportion  for  what  he  paid.  1  Ves.  98. 
Randal  v.  Cochran,  S  Bos.  &  Bull.  478. 
Leatham  v.  Terr^f,  4  East,  3 1 .  Thomp^ 
son  V.  Rowcroft,  (b)  An  abandonment 
must  be  a  total  one ;  there  can  be  no 
such  thing  as  a  partial  abandonment ; 
that  is,  one  part  of  the  property 
cannot  be  retained,  and  the  other 
abandoned.  It  is,  in  all  cases,  in  the 
election  of  the  assured,  either  to  aban- 
don or  not ;  but  he  cannot,  by  electing 
to  abandon,  turn  an  average  or  partial 
loss  into  a  total  one.  2  Burr.  697-  Goss 
T.  Withers,  (c)  And  it  seems  fully  set- 
tled that  there  cannot  be  an  abandon- 
ment, unless,  at  some  period  or  other 


of  the  voyage,  there  has  been  a  total 
loss.  1T.R.187.  Cazakty.St.Barb€. 
See  5,  East,  388.  McCarthy  v.  Abel. 
2  East,  109.  Shaw  v.  Felttm. 

A  total  loss  is  of  two  sorts ;  one  is, 
where  in  fact  the  whole  of  the  pro- 
perty perishes,  which  we  have  nothing 
to  do  with  in  the  present  inquiry ;  and 
the  other,  which  is  the  case  now  before 
us,  is,  where  the  property  exists,  but 
the  voyage  is  lost,  or  the  ezpence  of 
pursuing  it  exceeds  the  benefit  arising 
from  it ;  and  therefore  it  is  not  worth 
pursuing ;  in  these  cases  the  owner  may 
abandon.  1  T.  K.  615.  Mitchell  v. 
Fdie,  (d)  So  if  a  further  expence  be 
necessary,  and  the  assurer  will  not  at  all 
events  undertake  to  pay  that  expence ; 
or  if  the  salvage  is  high,  as  where  it 
amounts  to  a  half  or  more,  the  assured 
may  abandon.  2  Burr,  1209.  Hamilton 
Y.Mendes.   Doug.  231-- 235.  Jf^&tf  v. 


loss  of  goods  is  to  be  calculated,  see 
3  B.  &  P.  308.  Harrtf  v.  Royal  Ex- 
change Assurance  Comp.  12  East,  639. 
Usher  v.  Noble.  4  Taunt.  511.  Lang- 
horn  v.  Alnutt.  2  B.  &  Ad.  649.  Win^ 
ter  V.  Haldimand.  As  to  the  liability 
of  the  insurers  to  expences  which  might 
have  been,  but  in  fact  have  not  been, 
incurred  in  repairs,  see  5  Scott,  N.  R. 
927.     Stewart  v.  Steele.^ 

(b)  [Accordingly,  when  the  plaintiff 
sued  the  defendants  for  damaging  his 
ship  by  collision,  it  was  held  that 
they  were  not  entitled  to  deduct  from 
the  amount  of  damages  to  be  paid  by 
them  a  sum  of  money  paid  to  the  plain- 
tiff by  insurers  in  respect  of  such  da- 
mage.   4Bing.  N.  C.  272.  Yates  v. 


Whgte.  5  Scott,  640.  S.C.]  See  further 
as  to  the  effect  of  an  abandonment  on 
freight,  5  M.  &  S.  6.  Barclay  v.  Stirling. 
Ibid.  79.  Case  v.  Davidson.  2  B.  &  B. 
379.  S.  C.  (in  error). 

(c)  Nor  will  he,  on  the  contrary,  if 
there  be  in  fact  a  total  loss,  prejudice 
his  claims  to  recover  for  it  by  an  inef. 
fectual  notice  of  abandonment  15  East, 
13.  Mellish  v.  Andrews. 

(d)  [This  doctrine  appears  to  be  nar- 
rowed by  late  decisions,  and  a  case  can 
hardly  be  put  in  which  the  loss  of  the 
voyage,  independent  of  some  great 
jeopardy  affecting  the  subject  matter  of 
insurance,  would  entitle  the  assured  to 
abandon.  Smith.  Comm.  Law,  318. 2d  ed» 
See  the  cases  cited  post,  203 1.  note  (/)•} 
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Goram  versus  Sweeting,  &c. 


GORAM  V. 

Sweeting, 
&c. 


said  action  thereof  against  him,  because  he  says,  that  the  sud 
ship,  tackle,  apparel,  ordnance,  munition,  artillery,  boat  and 
other  furniture  aforesaid,  after  the  exhibiting  of  the  said  bill, 
and  before  this  day,  to  wit,  on  the  20th  day  of  July  in  the 


Fletcher^  Sd  edit,  (e)  This  damage  or 
loss,  however,  must  be  occasioned  by  one 
of  the  perils  insured  against ;  see  also 
5  East,  388.  McCarthy  v.  Abel,  But  if 
the  loss  had  only  been  a  partial  one, 
that  is,  if  it  has  not  been  attended  with 
any  of  the  consequences  just  enumerat- 
ed, the  assured  cannot  abandon.  Thus 
if  a  ship  is  taken,  that  in  general  cases 
will  amount  to  a  total  loss,  and  the 
assured  may  abandon,  because  in  general 
the  voyage  and  ship  are  both  lost ;  but 
if  the  capture  has  been  followed  with 
little  or  no  hindrance  to  the  voyage^  as 
if  the  ship  is  re-captured,  or  ransomed, 
or  escapes,  and  so  meets  with  only 
a  temporary  obstruction,  and  sustains 


little  or  no  damage,  and  afterwards 
pursues  her  voyage,  and  reaches  her 
port  of  destination,  this  is  not  a  total 
loss,  and  the  assured  cannot  abandon. 
2  Burr.  694. 696,  697.  Goss  v.  Wiihers. 
Jb\d.U9S,ffam%ltony.Mende8.  1  Black. 
Rep.  276.  S.  C.  So  by  the  general 
law  an  arrest  or  embargo  is  a  total 
loss,  and  the  owners  may  abandon  im- 
mediately upon  the  arrest  or  embargo ; 
but  if  the  embargo  should  be  taken  off 
in  a  very  short  time,  and  little  or  no 
damage  be  occasioned  thereby,  and  the 
ship  afterwards  proceeds  on  her  voyage, 
and  the  assured  receives  no  advice  of  it 
until  after  the  embargo  has  been  taken 
off,  he  cannot  abandon;  for  no  right 


(e)  [So  where  the  dam^e  to  a  ship 
by  the  perils  insured  against  Is  so  great 
that  the  owner  cannot  put  her  in  a  state 
of  repair  necessary  for  pursuing  the 
voyage  insured,  except  at  an  expence 
greater  than  the  value  of  the  ship,  he  is 
not  bound  to  incur  that  expence,  but 
he  is  allowed  to  abandon  her,  and  treat 
the  loss  as  a  total  loss.  7  B.  &  C.  794* 
Holdsworth  v.  Wise.  1  M  &  R.  673. 
S.C.  8B.&C.  561.  Allen  y.  Suffrue. 
dM.&R.9.S.C.  9B.&C.411.  Parry 
v.  Aberdein.  4  M-  &  R.  843-  S.  C.  For 
further  instances,  see  3  Bing.  N.C.  286. 
Houx  V.  Salvador,  per  Cur.  The  rule 
seems  to  be,  that  if,  under  all  the  cir- 
cumstances, a  prudent  owner,  umnsured, 
would  decline  any  further  expence  in 
prosecuting  the  adventure,  the  party 
insured  may  treat  the  case  as  one  of  a 
total  loss,  and  demand  the  full  sum  in- 
sured, on  notice  of  abandonment  3 
Bing.  N.  C.  286.  per  Cur.   2  M.  &  Gr. 


593.  Young  v.  Turing.  -2  Scott,  N.  R. 
752.  S.C.  4  C.  &  P.  276.  Somes  v. 
Sugrue.  1  Carr.  &  M.  465.  Domett 
V.  Young.  See  further,  Ry.  &  Moo. 
182.  Tanner  y. Bennett.  In  ascertaining 
whether  the  loss  is  total  or  not,  the  rule 
is  the  same  in  valued  as  in  open  poli- 
cies. 2  M.  &  Gr.  593.  2  Scott*  N.  R. 
752.  8  B.  &  C.  561.  Allen  v.  Sugrue. 
S  M.  &  R.  9.  S.C.  As  to  abandonment  in 
the  case  of  an  insurance  on  freight,  see 
Mount  V.  Harrison^  4  Bing.  388.  iM.Sc 
P.  14.  S.  C.  Benson  v.  Chapman^  C.  P. 
M.  T.  1843.  It  has  been  said  that  there 
can  be  no  partial  loss  of  freight :  There 
may  be  indeed  a  total  loss  of  part  of 
the  freight,  as  where  the  cargo  acti^ally 
perishes,  but  there  can  be  no  partial  loss 
of  the  whole.  See  4  B.  &  C.  394. 
Mordg  v.  Jones.  6  D.  &  R.  479.  S.  C. 
1  M.  &  Rob.  102.  Brochlebank  v.  Su^ 
grue.  See  5  East,  388.  Macarthg  v. 
Abel.  2  M.  &  S.  278.  Everth  v.  Smitk.2 
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22d  year  of  the  reign  of  our  said  lord  the  now  king,  arrived     Goram  r. 
at  the  port  of  London  aforesaid,  to  wit,  in  the  parish  of  St.    Sweeting, 
Mary  k  Bow  in  the  ward  of  Cheap^  in  good  safety  from  the 
said  voyage ;  and  the  ship  with  all  her  said  tackle,  apparel. 


&c 


caD  vest  as  for  a  total  loss,  till  the 
assured  has  made  hb  election  either  to 
abandon  or  not ;  he  cannot  elect  until 
he  has  information  of  the  loss,  and  if 
by  the  same  conveyance  it  appears  that 
the  peril  is  over,  and  the  thing  insured 
b  in  safety,  he  has  lost  his  election 
entirely.  2  Burr.  1211.  HamiUon  v. 
Mendes.  5  East,  388.  (/)  This  election 
to  abandon  must  be  made  by  the  assured 
immediately  after  they  have  received 


intelligence  of  a  total  loss,  and  they  are 
bound  to  give  the  assurers  notice  in  a 
reasonable  time  (g) ;  otherwise  they  waive 
their  right  to  abandon,  and  can  only 
recover  as  for  an  average  loss.  1  T.  R. 
60S.  Mitchell  y.  Edie.  Park,  Insur.  172. 
AUtDOod  V.  ffenckelL  See  7  East,  24. 
Sharp  V.  Gladstone.  Ibid.  38*  Ander* 
son  V.  Roycd  Exchange  Assurance  Com" 
pany.{h) 

(20)  Besides  Uiis,  there  is  what  is 


(y*)  It  has  been  since  established  by 
the  following  cases,  that  if  the  ship  or 
goods  are  restored  in  safety  between  the 
offer  to  abandon  and  the  action  brought, 
the  assured  cannot  proceed  as  for  a  total 
loss.  10  East,  329.  Bainbridge  v.  Nel- 
mm.  2M.&S.240.  Anderson  v.  Wal- 
lis.  Ibid.  290.  Falkner  v.  Ritchie.  2 
Taunt  363.  Parsons  v.  ScotL  5  M.  & 
S.  419.  Brotherston Y.Barber.  [9  B, 
&  C.  718.  Naylor  v.  Taylor.  4  M.  & 
R.  526.  S.  C.  These  cases  appear  to 
establbh  (notwithstanding  the  doubts 
expressed  by  Lord  Eldon  in  Smith  v. 
Robertson^  2  Dow.  474.),  that  the 
abandonment  is  to  be  viewed  with  re- 
gard to  the  ultimate  state  of  facts,  as  ap- 
pearing before  the  action  brought  9  B. 
h  C.  724.  But  a  constructive  total  loss 
will  not  be  turned  into  a  partial  loss  by 
subsequent  events,  the  effect  of  which 
can  be  of  no  real  benefit  to  the  assured. 
Therefore  the  mere  arrival  of  the  ship 
with  the  cargo  b  cot  sufficient  to  deprive 
the  assured  of  their  right  to  recover,  if 
they  gave  notice  of  abandonment  at  the 
time  when  there  was  a  total  loss.  The 
ship  must  not  only  arrive,  but  arrive  un- 
der such  circumstances  that  the  assured 


may,  if  they  please,  have  possession,  and 
may  reasonably  be  expected  to  take  it  7 
B.  &  C.  794.  ffoldswortli  v.  Wise.  1  M. 
&  R.  673.  S.  C.  9  B.  &  C.  411.  Parry 
V.  Aberdein.    4  M.  &  R.  343.  S.  C] 

(g)  As  to  what  is  to  be  considered 
reasonable  time,  see  1 5  East,  559.  Davy 
V.  Milford.  7  East,  43.  Anderson  v. 
Royal  Exchange  Assurance.  2  Marsh. 
88.  Gemon  v.  Royal  Exchange  Assur" 
ance.  14  East,  465.  Martin  v.  CrohatL 
SM.kS.  47.  Hunt  v.  Royal  Exchange 
Assurance. 

(A)  Without  an  abandonment,  an 
average  loss  may  be  recovered ;  aban- 
donment is  only  necessary  to  make  a 
constructive  total  loss ;  but  if  a  loss  be 
actually  total,  no  abandonment  can  be 
necessary.  By  Lord  Ellenboroughf  in 
15  East,  13.  Mellish  v.  Andrews^  and 
13  East,  304.  MulleU  v.  Sheddon.  «  But 
**  it  is  a  clear,  established,  and  familiar 
*'  rule  of  insurance  law,  that  where  a 
<<  thing  subsists  in  specie,  and  there  is 
"  a  chance  of  its  recovery,  there  must 
"  be  an  abandonment"  12  East,  491. 
Tunno  v.  Edwards.  Park  on  Ins.  228. 
7th  edition.  [Where  the  subject  mat- 
ter insured  has,  by  a  peril  of  the  sea. 
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GORAM  V. 

SWEETIMO, 

Ac, 


&c  was  there  moored  at  anchor  twenty-four  hours  in  good 
safety;  without  that,  that  the  said  ship,  tackle,  apparel, 
^ordnance,  munition,  artillery,  boat  and  other  furniture  were 
sunk  and  destroyed  in  the  said  voyage,  in  manner  and  form 


called  a  re-assurance^  which  is  a  contract 
that  the  insurer  enters  into>  in  order  to 
relieve  himself  from  those  risks  which  he 
has  incautiously  undertaken^  by  throw- 


ing them  upon  other  persons,  who  are 
called  re-assurers.  By  this  contract  the 
re-assurer  agrees  to  put  himself  in  the 
place  of  the  assurer,  and  to  pay  all  the 


lost  its  form  and  species, — ^where  a  ship, 
for  example,  has  become  a  wreck  or  a 
mere  congeries  of  planks,  and  has  been 
band  fids  sold  in  that  state  for  a  sum  of 
money, — this  is  an  actual  total  loss,  and 
no  abandonment  is  necessary.  2  B.  & 
C,  691,  Cambridge  v.  Anderton,  4?  D. 
&  R.  203.  1  C.  &  P.  215.  Ry.  &  M. 
60.  S.  C.  So  where  a  vessel,  in  which 
hides  were  shipped,  set  sail  on  her  voy* 
age,  in  the  course  of  which  she  sprung 
a  leak,  and  was  forced  to  put  into  the 
nearest  port,  where  it  was  found  that 
the  hides  had  been  so  wetted  by  the 
water  issuing  through  the  leak,  th.at  they 
were  in  a  state  of  incipient  putridity, 
which  could  not  be  checked,  so  that  it 
was  impossible  to  carry  them  on  to  the 
port  of  destination  in  the  form  of  hides, 
inasmuch  as,  by  the  progress  of  putre- 
faction they  would  have  lost  the  cha- 
racter of  hides  before  their  arrival,  in 
consequence  of  which  they  were  sold 
for  a  fourth  of  their  value ;  and  the  as- 
sured had  the  news  of  the  damage  and 
sale  at  the  same  time ;  it  was  held  that 
this  was  an  actual,  and  not  a  construc- 
tive, total  loss,  and  that  no  abandonment 
was  requisite.  3  Bing.  N.  C.  266.  Roux 
V.  Salvador,  4  Scott,  1.  S.  C.  overruling 
the  decision  of  the  C.  P.,  1  Bing.  N.  C. 
526.  1  Scott,  491.  In  this  case  the  court 
of  Exchequer  Chamber  laid  it  down  as 
a  rule,  that  <<  if  the  goods  once  damaged 
<'  by  the  perils  of  the  sea,  and  neces- 
"  sarily  landed  before  the  termination 
"  of  the  voyage,  are,  by  reason  of  that 


*^  damage,  in  such  a  state,  though  the 
<<  species  be  not  utterly  destroyed,  that 
<'  they  cannot  with  safety  be  reshipped 
*<  into  the  same  or  any  other  vessel ;  if 
<<  it  be  certain,  that,  before  the  termin- 
''  ation  of  the  original  voyage,  the  spe- 
<<  cies  itself  would  disappear,  and  the 
^*  goods  assume  a  new  form,  losing  all 
**  their  original  character ;  if,  though 
**  imperishable,  they  are  in  the  hands  of 
'<  strangers,  not  under  the  control  of 
<<  the  assured ;  if  by  any  circumstance 
''  over  which  he  has  no  control,  they 
'<  can  never,  or  within  no  assignable 
''  period,  be  brought  to  their  original 
<*  destination ;  in  any  of  these  cases,  the 
<<  circumstance  of  their  existing  in  spe* 
^<  cie  at  that  forced  terminaiion  of  the 
<<  risk,  is  of  no  importance.  The  loss 
*^  is,  in  its  nature,  total  to  him  who  has 
''no  means  of  recovering  his  goods, 
"  whether  his  inability  arises  from  their 
'*  annihilation  or  from  any  other  in- 
**  superable  obstacle."  In  this  case  the 
court  further  held  that  the  sale  of  the 
hides  whilst  they  remained  in  specie  did 
not  render  abandonment  necessary ;  for 
that  when  a  total  loss  has  taken  place 
beVore  the  termination  of  the  risk  in- 
sured, a  salvage  of  some  portion  of  the 
subject  insured,  which  has  been  con- 
verted into  money,  does  not  throw  on 
the  insured  an  obligation  to  abandon 
before  he  can  recover  for  a  total  loss. 
Here  by  the  process  of  fermentation  and 
putrefaction,  which  had  commenced, 
a  total  destruction  of  tlie  hides,  before 
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as  the  said  Francis  hath  above  alleged :  And  this  he  is  ready 
to  verify ;  wherefore  he  prays  judgment  if  the  add  Francis 
ought  to  have  or  maintain  his  said  action  thereof  agunst 
him^  &C. 

Demurrer  and  joinder  in  demurrer. 


GORAM  V, 

Sweeting, 


Mofls  which  the  first  assurer  undertook  to 
pay.  If  it  so  happen,  that  a  person 
after  underwriting  the  policy,  either 
repents  of  his  engagement,  or  is  afraid 
of  encountering  the  risk,  he  gives  an- 
other person  a  premium  to  take  upon 
himself  the  risk  in  his  stead,  that  is,  to 
re-aasure  him.  But  still  the  assured, 
in  case  of  a  loss,  must  make  his  demand 
on  the  first  insurer ;  for  the  first  contract, 
notwithstanding  the  re-assurance,  sub- 
sists as  at  first  without  change  or  alter- 
ation ;  for  the  re-assurer  is  wholly  un- 
connected with  the  person  who  was 
originally  insured.  But  re-assurance 
having  been  much  abused,  it  is  enacted 
by  statute  19  Geo.  2.  c.  37.  s.  4.  that 
it  shaU  not  be  lawful  to  make  re-assur- 
ance, unless  the  assurer  should  be  in- 
solvent^  become  a  bankrupt,  or  die ;  in 
either  of  which  cases  such  assurer,  his 
executors,  administrators  or  assigns, 
may  make  re-assurance  to  the  amount 
before  by  him  assured,  provided  it  be 


expressed  in  the  policy  to  be  a  re- 
assurance. 

There  is  also  what  is  called  a  double 
assurance^  which  is  where  the  same  man 
is  to  receive  two  sums  instead  of  one,  or 
the  same  sum  twice  over,  for  the  same 
loss,  by  reason  of  his  having  made  two 
insurances  upon  the  same  goods,  or  the 
same  ship.  1  Burr.  495.  Godin  v.  LoU" 
don  Assurance  Company* 

So  that  a  re-assurance  b  a  contract 
entered  into  by  the  assurer,  and  a  double 
insurance  is  entered  into  by  tAe  assured. 
But  though  a  double  insurance  is  not, 
like  a  re- assurance,  made  void  by  any 
statute,  yet  the  person  who  makes  it 
cannot  recover  for  any  more  than  the 
amount  of  his  loss ;  he  may  indeed  re- 
cover his  loss  against  which  of  the  un- 
derwriters he  pleases,  but  he  can  only 
recover  one  satisfaction  for  one  loss. 
1  Black.  Rep.  416.  Newby  v.  Reed. 
1  Burr.  492.  (t) 


their  arrival  at  the  port  of  destination, 
became  as  inevitable  as  if  they  had 
been  cast  into  the  sea  or  consumed  by 
fire.  Their  destruction  not  being  con- 
summated at  the  time  they  were  taken 
out  of  the  vessel,  they  became  in  that 
state  a  salvage  for  the  benefit  of  the 
underwriter,  the  net  amount  of  the  sale, 
after  deducting  the  charges,  becoming 
money  had  and  received  to  his  use, 
upon  the  payment  by  hiiti  of  the  total 
loss. — ^In  the  course  of  their  judgment, 
the  court  laid  down,  that  in  all  cases  in 
which  an  abandonment  is  requisite,  <<  not 
**  only  the  thing  assured,  or  part  of  it,  is 


"  supposed  to  exist  in  specie,  but  there 
"  is  a  possibility,  however  remote,  of 
<<  its  arriving  at  its  destination,  or  at 
<<  least  of  its  value  being  in  some  way 
^  afiected  by  the  measures  that  may  be 
"  adopted  for  the  recovery  or  preserv- 
"  ation  of  it"     3  Bing.  N.  C.  286,  287. 

See  further  as  to  the  efiect  of  a  sale  of 
the  subject  of  insurance,  4  C.  &  P.  276. 
Somes  V.  Sugrue.  1  M.  &  Rob.  48. 
Doyle  V.  Dallas.  Ibid.  116.  Gardner 
V.  Salvador.'] 

(t)  [See  1  Mood.  &  R.  153.  Irving 
V.  Richardson.  Ante,  p.  202.  note  (a). 
Accord.] 
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But  because  the  court  of  our  lord  the  king  now  here  is  not 
yet  advised  what  judgment  to  give  of  and  upon  the  premises, 
a  day  therefore  is  given  to  the  parties  aforesaid  before  our 
lord  the  king  at  fFestminster,  until  Monday  next  after  15  days 
of  St  Martin,  to  hear  their  judgment  of  and  upon  the  pre- 
mises, because  the  court  of  our  lord  the  king  'here  is  thereof 
not  yet,  &a  [And  after  several  continuances  the  judgment  is^ 
as  follows — ^]  At  which  day  before  our  lord  the  king  at  fFest-^ 
minster  come  the  parties  aforesidd,  by  their  attomies  aforesaid, 
whereupon  all  and  singular  the  premises  being  seen,  and  by 
the  court  of  our  said  lord  the  king  here  more  fully  under- 
stood, and  mature  deliberation  being  thereupon  had,  for  that 
it  appears  to  the  court  of  our  lord  the  king  here,  that  the  plea 
aforesaid,  by  the  said  John  in  manner  and  form  aforesud 
above  pleaded,  and  the  matter  in  the  same  contained,  are  not 
sufficient  in  law  to  bar  the  said  Francis  from  having  his  siud 
action  thereof  maintained  against  the  said  John,  it  is  consi- 
dered that  the  said  Francis  Goram  ought  to  recover  his  da- 
mages against  the  said  John  on  occasion  of  the  premises ;  but 
because  it  is  imknown  to  the  court  of  our  lord  the  king  here 
what  damages  the  said  Francis  has  sustained  on  occasion  of 
the  premises,  therefore  the  sheriff  is  commanded,  that  by  the 
oath  of  12  good  and  lawful  men  of  his  bailliwick,  he  diligently 
inquire  what  damages  the  said  Francis  has  sustained,  as  well 
on  occasion  of  the  premises,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  and  that  he  send 
the  inquisition  which,  &c.  to  our  lord  the  king  at  fFestmiiuter, 
on  Monday  next  after  the  octave  of  St.  Hilary,  under  the  seal 
&c  and  seals,  &a  together  with  the  writ  of  our  said  lord  the 
king  to  him  thereof  directed,  &c.  The  same  day  is  given  to 
the  said  Francis  there,  &c. 


Case  39. 


S.  C.  2  Keb. 
717.  722. 
In  assumpsit 
the  plaintiff 
declares  that 
the  ship,  tackle, 
ftc  were  sunk 
and  destroyed; 
if  the  defendant 


Goram  versus  Sweeting,  Same  versus  Fowke,  and 
Same  versus  Bateman. 

Mich.  22  Car.  IL  Begis.  Hot.  367. 

y^SSUMPSIT  on  a  policy  of  assurance  by  Goram  plain* 
.^jL  tiff  against  Sweeting  defendant  The  plaintiff  declares 
that  he  had  caused  a  policy  of  assurance  to  be  written  on  the 
good  ship  called  the  Margaret  of  London,  and  on  the  tackle 
and  apparel,  &c  of  the  same  ship,  in  which  policy  it  was  con- 
tained, that  if  any  misfortune  should  happen  to  the  ship  in 
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the  voyage,  it  should  be  lawful  for  the  plaintiiF  to  sue  and  Coram  v. 
labour  for  the  defence  and  safety  of  the  ship,  without  any  Sweeting, 
prejudice  to  the  policy,  and  that  the  assurers,  of  whom  the  ^'      , 

defendant  was  one,  would  contribute  to  the  charges  thereof  traverses  it,  the 
according  to  the  several  sums  respectively  insured  by  them,  traverse  must 
And  the  plaintiff  further  shews,  that  the  defendant  became  juJ^ve  Ld  " 
an  assurer  on  the  said  policy  for  50/.,  and  in  consideration  of  ?°*  *?  *^®  <»*- 
the  plaintiff's  promise  to  pay  him  at  the  rate  of  3/.  12«.  per 
cent  for  six  months,  undertook  and  promised  to  perform  the 
said  policy  as  to  50/.  so  insured  by  him.     And  the  plaintiff 
avers  in  fact,  that  the  ship,  &c.  did  not  arrive  in  safety,  but 
**  that  the  said  ship,  tackle,  apparel,  ordnance,  munition,  ar* 
tiUery,  boat  and  other  furniture  were  sunk  and  destroyed  in 
the  said  voyage,**  of  which  the  plaintiff  gave  the  defendant 
notice,  and  abandoned  all  his  interest  therein,  yet  the  said 
defendant  has  not  borne  the  adventure,  nor  paid  the  said  50/., 
wherefore  the  plaintiff  brings  this  action. 

The  defendant  pleads  in  bar  that  the  ship  and  all  the  ap- 
parel and  tackle  aforesaid  arrived  in  good  safety,  and  traverses 
without  this,  that  '*  the  said  ship,  tackle,  apparel,  ordnance, 
munition,  artillery,  boat  ^d  other  fuiliiture  were  sunk  and 
destroyed  in  the  said  voyage  in  manner  and  form  as,  &c." 
and  this,  &c.  wherefore,  &c.  upon  which  plea  the  plaintiff  [  206  3 
demurs  in  law. 

And  Jones  for  the  plaintiff  aigued  that  the  traverse  in  the 
defendant's  plea  was  bad,  because  the  defendant  has  traversed 
in  the  conjunctivey  namely,  without  this  that  the  said  ship  and 
tackle,  &c  were  sunk  and  destroyed,  whereas  it  ought  to  be 
in  the  disfunctive^  namely,  without  this  that  the  said  ship  or 
tackle,  &c  were  sunk  and  destroyed.  For,  as  he  said,  if  in 
this  case  any  of  the  things  enumerated  arrive  in  safety,  as,  for 
instance,  if  the  ship  arrive  in  safety,  although  all  the  goods 
and  merchandizes,  and  all  the  apparel  and  tackle  of  the  ship, 
for  which  by  the  policy  a  satisfaction  ought  to  be  made  to  the 
plaintiff  are  lost,^et  if  issue  had  been  taken  on  the  defend- 
ant's traverse  as  it  now  is,  it  would  be  found  against  the 
plaintiff;  and  this  action  being  only  for  damages  according  to 
the  loss  which  the  plaintiff  has  sustained,  every  ^part  ought  to 
be  put  in  issue.  For  perhaps  the  ship  arrived  in  safety,  and 
y^t  the  other  things,  as  guns  and  anchors,  and  all  the  goods 
and  merchandizes  are  lost,  which  ought  to  be  put  in  issue  by 
themselves ;  so  that  the  plaintiff  may  have  a  verdict  for  the 
loss  of  them,  and  his  damages  assessed  according  to  the  pro- 
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portion  of  them,  and  the  defendant  may  be  acquitted  of  the 
residue.  But  now  unless  the  plaintiff  prove  that  the  ship 
and  flfl  the  other  things  are  lost,  he  shall  not  recover  for  any 
part  And  if  the  defendant  prove  that  only  a  cable  or  anchor 
arrived  in  safety,  he  would  be  acquitted  of  the  whole,  if  the 
plaintiff  had  taken  issue  on  this  traverse.  Wherefore  he  con- 
cluded that  the  traverse  was  bad,  and  prayed  judgment  for 
the  plaintiff. 

Coleman  and  Saunders  for  the  defendant  argued,  that  the 
traverse  was  good.  For  in  the  policy  there  are  two  clauses ; 
one,  if  the  ship,  or  tackle  and  apparel,  are  damnified,  the 
plaintiff  may  labour  to  save  them,  and  the  defendant  is  to 
pay  his  proportion  of  the  charges  of  it,  and  the  other,  that  if 
the  ship,  &c  shall  be  totally  lost,  then  the  defendant  is  to  pay 
50/.  And  here  the  plaintiff  avers  a  total  loss  of  the  ship  and 
goods,  &c.  wherefore  he  demands  the  SOL  And  the  plaintiff' 
has  averred  in  the  copulative,  **  that  the  said  ship,  tackle, 
"  apparel,  ordnance,  munition,  artillery,  and  other  furniture" 
were  totally  lost,  whereby  he  has  given  an  advantage  to  the 
defendant  to  traverse  it  precisely  as  the  plaintiff  has  alleged 
it;  as  in  the  case  of  Tatem  v.  Perienty  Yel.  195.,  where  the 
plaintiff  had  alleged  more  than  he  needed  in  his  declaration, 
and  thereby  gave  an  advantage  to  the  other  side  to  traverse 
it.  (21)     So  in  Sir  Francis  Leaked  case.  Dyer  365.  (22) 


(21)  In  that  case,  the  defendant  hav- 
ing granted  the  plaintiff  1000  trees  in 
such  a  wood  to  be  felled  within  three 
years  next  after  the  grant,  and  the  plain- 
tiff having  felled  some  of  the  trees,  the 
defendant,  in  consideration  that  the 
plaintiff  would  forbear  to  fell  any  more 
trees  until  after  the  three  years,  under- 
took to  give  the  plaintiff  leave  to  fell 
the  remainder  of  the  trees  after  the  three 
years ;  and  the  plaintiff  averred  that  at 
the  time  of  the  promise  he  had  felled 
only  800  trees  and  no  more,  and  as- 
signed a  breach  that  defendant  hindered 
him  from  felling  the  residue  of  the  trees 
after  the  three  years:  The  defendant 
pleaded  that  before  the  said  supposed 
promise  the  plaintiff  had  felled  1000 
trees,  without  t/iis  that  at  the  time  of  the 
promise  fie  had  felled  800  trees  only 9  Sfc, : 


And  on  demurrer  it  was  held  that  the 
traverse  was  good ;  for  the  plaintiff  by 
alleging  the  felling  of  800  trees  only  in 
his  declaration,  which  was  a  matter 
issuable,  had  given  an  advantage  to  the 
defendant  to  traverse  in  the  manner  he 
had  done :  for  every  matter  of  fact  al^ 
leged  by  the  plaintiff  may  he  traversed  by 
the  defendant,  and  the  defendant  by  way 
of  traverse  may  answer  the  matter  alleged 
in  the  same  words  as  the  plaintiff  has 
alleged  them, 

(22)  There,  the  plaintiff  in  his  plea 
in  bar  to  an  avowry,  justifying  the  tak- 
ing in  the  place  in  which,  &c^  as  being 
the  freehold  of  Sir  F.  Z.,  said,  « that  he 
"  was  seised  in  his  demesne  as  of  fee  "  of 
JB.  close,  adjoining  to  the  place  in  which 
&c. ;  that  Sir  F.  L,  wns  bound  to  repair 
the  fence  between  B.  close  and  the 
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And  although  this  action  is  only  to  recover  damagee,  and  no 
penalty,  yet  the  plaintiff  ought  not  to  recover  damages  on 
this  breach,  but  ought  to  have  recovered  damages  for  not  con- 
tributing to  the  charges,  &c.  and  if  he  so  had  done,  then  the 
loss  or  spoliation  of  each  particular  thing  ought  to  have  been 
put  in  issue ;  for  th^  damages  were  to  be  recovered  particu- 
larly for  every  thing  according  to  the  proportion  of  the  thing 
lost  or  spoiled,  and  of  the  defendant's  assurance.  But  here 
the  plaintiff  would  recover  the  entire  50Ly  although  there  is 
only  an  anchor  or  cable  lost ;  but  in  such  case  the  defendant 
ought  to  come  to  an  average  only.  (23) 


GORAM  V. 

Sweeting, 


place  in  which,  &c. ;  and  the  cattle 
escaped  through  a  defect  of  the  fence : 
The  defendant  traversed,  "  without  this 
**  that  the  plaintiff  was  seised  in  bis 
**  demesne  as  of  fee  of  JB,  close :"  And 
on  demurrer,  the  opinion  of  the  court 
was,  that  the  precise  estate  which  the 
plaintiff  had  in  B.  close  would  not  have 
been  traversable  by  the  defendant,  if  the 
plaintiff  had  only  shewn  any  estate  in  it 
generally^  as  that  he  was  seised,  without 
shewing  of  what  estate,  or  that  it  was 
his  freehold,  &c. ;  for  then  the  defend- 
ant would  be  driven  to  say,  that  the 
plaintiff  had  nothing  in  it;  for  if  he 
had  only  a  right  of  common,  or  a  term 
for  years,  or  at  will,  or  even  the  owner's 
leave  to  put  in  his  cattle  pro  hdc  tfice,  it 
had  been  sufficient ;  and  then  the  bet- 
ter answer  would  have  been  with  a  flat 
negative,  namely,  that  he  had  nothing 
in  the  said  close  at  the  same  time  when, 
&&>  which  is  the  most  .apt  pleading; 
for  an  absque  hoc  ought  to  be  taken  to 
a  thing  expressly  alleged  before,  and  is 
induced  with  a  former  plea,  '<  as  before 
'*  says/*  or  with  shewing  a  cross  matter 
contrary  to  the  plaintiff's  plea,  as  in  the 
above  case,  namely,  that  B.  close  was 
the  freehold  of  Sir  F.  L^  without  this, 
frc. ;  and  at  length  the  opinion  of  the 
court  was,  that  the  absque  hocy  that  he 
was  seised  in  fee^  was  a  good  traverse, 
because  the  plaintiff  had  given  this  ad- 


vantage to  his  adversary  to  traverse  this 
preciseness  of  estate ;  for  the  plaintiff 
best  knew  what  interest  he  had  to  put 
in  his  cattle  into  B.  close;  for  if  he 
was  a  mere  stranger  and  had  nothing  in 
B.  close,  neither  a  right  of  common 
there,  nor  the  owner's  leave  or  com- 
mand, he  was  a  trespasser  to  the  defend- 
.ant,  although  the  inclosure  was  not 
sufficient  Willes's  Rep.  103.  Cocherill 
V.  Armstrong.  2  H.  Black.  527.  Do- 
vaston  V.  Payne, 

This  is  so  material  a  case,  and  fur- 
nishes so  useful  a  guide,  to  direct  the 
pleader's  judgment  in  deciding  what 
allegations  are  proper  to  be  made,  and 
shews  the  great  advantage  which  im- 
material and  irrelevant  allegations  give 
to  the  opposite  party,  that  no  apology 
seems  necessary  for  giving  the  case 
at  large.  It  has  already  been  cited 
in  1  Saund.  346.  MeUor  v.  SpatenuMy 
note  (2). 

(23)  The  word  average  has  two  sig- 
nifications in  policies  ;  it  means  a  par- 
ticular partial  loss^  which  is  the  sense  in 
which  it  is  used  in  this  case ;  and  it  also 
means  a  contribution  to  a  general  loss, 
3  Burr.  1555.  Wilson  v.  Smith.  The 
former  signifies  a  damage  which  a  ship 
or  cargo  may  have  sustained  in  the 
course  of  the  voyage,  from  any  of  the 
perils  insured  against,  although  the  ship 
or  cargo,  or  the  greater  part  of  the 
I  2 
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But  notwithstanding  this^  it  was  adjudged  for  the  plainlifr, 
because,  as  Twysden  declared,  it  was  only  an  action  for  da- 
mages, and  the  defendant  might  aid  himself  on  the  writ  of 
inquiry ;  and  if  he  had  traversed  in  the  disjunctive,  and  issue 


cargo,  arrives  in  port.  The  latter  is, 
where  the  master  of  a  ship  in  distress, 
for  the  preservation  of  the  whole,  and 
with  a  view  to  prevent  a  total  loss  of 
the  ship  and  cargo,  either  cuts  away 
masts  or  cables,  or  throws  some  of  the 
goods  overboard,  to  lighten  the  vessel 
(which  is  what  is  meant  by  jettison  or 
jetson).  There,  the  loss,  of  what  is  so 
sacrificed  for  the  common  welfare,  is 
brought  into  a  general  or  gross  average, 
and  all  who  are  concerned  in  the  ship, 
freight,  and  cargo,  are  to  bear  an  equal 
or  proportional  part  of  such  loss,  and 
that  must  be  made  good  by  the  insurers 
in  proportion  to  the  sums  by  them 
respectively  underwritten.  This  obli- 
gation, which  binds  the  proprietor  of 


the  goods  or  ship  saved  to  contribute 
to  the  relief  of  those  whose  goods  are 
thrown  overboard,  is  founded  on  the 
great  "principle  of  distributive  justice; 
for  it  would  be  hard,  that  one  man 
should  suffer  by  an  act,  which  the  com- 
mon safety  rendered  necessary ;  and 
that  those  who  received  a  benefit  from 
that  act  should  make  no  satisfaction  to 
him  who  had  sustained  the  loss.  Park 
on  Insur.  121.  (A) 

Nearly  allied  to  average  is  the  case 
of  salvage^  which  is  an  allowance  made 
for  saving  a  ship  or  goods,  or  both, 
from  the  dangers  of  the  seas,  fire, 
pirates  or  enemies.  See  statutes  12 
Ann.  St.  2.  c  18.  26  G.  2.  c  19.  and 
33  G.  3.  c.  m.  s.  42.  (/) 


{k)  By  the  law  of  England^  expendi- 
ture of  ammunition  in  resisting  an  enemy, 
injury  to  the  ship  in  the  combat,  and 
the  expence  of  curing  wounded  sailors, 
are  not  held  to  be  the  subject  of  general 
average.      6  Taunt.  608.      Taylor  v. 
CurHs.     2  Marsh.  309.- S.C.     Holt, 
N.  P.  R.  192.  S.  C.     And  see  further 
as  to  general  average.      1  East,  220. 
Berkley  v.  Besgrave.    2  N.R.  378.  Co- 
vington V.  Foberts.      3  M.  &  S.  482. 
Plummer  v.  Wildman.    4  M.  &  S.  141. 
Power  V.   Whitmore.      3  Camp.  486. 
Dobson  V.  Wilson^  per    Lord   Ellen- 
borough  C.J.    Park  on  Ins.  vol.  i.  173. 
Marsh  on  Ins.  vol.  ii.  535.     Abbott  on 
Shipping,  part  iii.  cap.  8.     [Provisions 
do  not  contribute  to  general  average, 
even  where  the  cargo  of  the  ship  con- 
sists only  of  passengers.    4  Bing.  119. 
Brown  v.  Stapylettnu    12  Moore,  334. 


S.  C.  It  is  not  part  of  the  law  of  England 
that  no  owner  of  goods  stowed  on  deck 
shall,  under  any  circumstances^  be  al- 
lowed to  recover  contribution  on  general 
average.  3  Q.  B.  120.  Milward  v.  Hib^ 
berL  2  G.  &  D.  142.  S.C.  4  Bing.  N.C. 
134.  Gould  V.  Oliver.  3  Scott,  445.  S.C. 
A  consignee  (not  the  owner)  of  goods 
receiving  them  in  pursuance  of  a  bill  of 
lading,  whereby  the  ship-owner  agrees 
to  deliver  them  to  the  consignee  by 
name,  he  paying  freight,  is  not  liable, 
by  the  mere  receipt  of  them,  for  general 
average,  although  he  has  had  notice,  be- 
fore he  received  the  goods,  that  they 
have  become  subject  to  that  charge. 
3B.  &Ad.523.    Scaife  y.  Tobin.'} 

(/)  [49  G.  3.  c  122.  53  G.  3.  c.  87. 
1  &  2  G.4.  cc.  75,  76.  3  &  4  Vict. 
c65.  S.5.] 
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had  been  joined  upon  it,  the  defendant  might  give  in  evidence 
any  such  matter  in  mitigation  of  damages.  And  as  it  seemed 
to  me,  he  did  not  comprehend  the  diflference  urged  by  the 
defendant,  but  without  any  great  consideration  a  writ  of  in- 
quiry was  awarded.  (24) 


Go  RAM  V, 

Sweeting, 


(24)  However,  the  judgment  of  the 
court  appears  to  be  well  founded,  and 
warranted  by  the  case  of  Osborne  v. 
Roffersj  1  Saund.  267.  For  where  an 
action  b  brougfatybr  damages^  in  which 
the  plaintiff  is  by  law  entitled  to  recover 
in  proportion  to  the  loss  or  injury  he  has 
actually  suffered,  it  seems  to  follow,  that 
a  traverse,  which  ties  him  up  to  prove 
the  whole  damage  stated  in  his  declar- 
ation before  he  can  recover  at  all,  is 
contrary  to  the  principles  of  law  which 
govern  actions  of  this  kind,  and  there- 
fore cannot  be  supported.  It  shall  not 
be  permitted  to   a  defendant,  by  ex- 


pressly traversing  any  allegation  in  the 
declaration  by  a  formal  traverse,  to  com- 
pel the  plaintiff  to  prove  more  than  he 
would  be  bound  to  do,  if  the  defendant 
had  pleaded  the  general  issue  only  to 
the  declaration.  Now  if  the  general 
issue  had  been  pleaded,  the  plaintiff 
would  not  have  been  bound  to  have 
proved  a  loss  of  the  ship  and  all  the  other 
things  mentioned  in  the  allegation,  but 
it  would  have  been  enough  for  him  to 
have  shewn  a  loss  of  part  only,  and  he 
would  have  recovered  damages  accord' 
ingly,  2  Burr.  204.  Gardiner  v.  Croas- 
dale,  (m)    This  circumstance  seems  to 


(m)  [So  where  in  an  action  on  the 
case  for  a  false  return  of  nulla  bonch  the 
declaration  alleged  that  the  defendant 
(the  sheriff)  seized  and  took  in  execution 
divers  goods  and  chattels  of  the  value 
of  the  monies  directed  to  be  levied,  and 
then  levied  the  same  thereout ;  and  the 
defendant  pleaded  that  he  did  not  seize 
or  take  in  execution  any  goods  or  monies 
and  levy  the  monies  directed  to  be 
levied,  modo  et  forma  ;  it  was  held,  that 
the  plea  was  bad,  as  the  issue  tendered 
was  too  large :  for  the  defendant,  by 
the  issue  tendered,  would  render  it  in- 
cumbent on  the  plaintiff  to  prove  that 
the  goods  were  seized,  and  the  money 
levied  out  of  them ;  whereas  the  sheriff 
would  be  liable  if  he  seized,  whether  he 
sold  or  not  1  Mees.  &  W.  728.  Stubbs 
V.  Lainson.  (See  11  A.  &  £.  529. 
Drewe  v.  Lainson.)  So  where  to  an 
action  on  an  attorney's  bill,  the  plea 
was  that  it  was  brought  for  fees  at  law 
and  in  equity,  and  no  bill  delivered ;  and 
the  replication   traversed   that   it  was 


brought  for  fees  at  law  and  in  equity  ' 
this  was  held  ill,  for  the  defence  would 
have  been  good  if  the  action  were 
brought  for  either.  1  Bing.  N.  C.  323. 
Moore  v.  BoulcoU.  1  Scott,  122.  S.C.' 
And  wherever  the  effect  of  the  repli- 
cation is  to  compel  the  defendant  to 
prove  more  than  he  otherwise  would 
have  been  bound  to  do  in  support  of  his 
plea,  it  is  bad.  (See  10  M.  &  W.  309, 
310.,  per  Parke  B.)  Thus,  where  to  an 
action  on  a  bill  of  exchange  by  the  in- 
dorsee against  the  acceptor,  the  de- 
fendant pleaded  tliat,  after  the  indorse- 
ment and  before  the  commencement  of 
the  suit,  the  plaintiff  indorsed  and  de- 
livered the  bill  to  a  person  whose  name 
was  to  the  defendant  unknown,  and  that 
the  defendant  then  became,  and  still  is, 
liable  to  pay  the  amount  to  the  said 
person  to  whom  it  was  so  endorsed,  and 
who  from  the  time  of  that  endorsement 
hitherto  has  been  and  is  the  holder  there- 
of; and  the  plaintiff  replied,  that  at  the 
time  of  the  commencement  of  this  suit, 
I  3 
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distinguish  cases  of  this  kind  from  those 
cases  before  cited  out  of  Yelverton  and 
Dyer.  For  where  a  party  takes  upon 
himself  to  state  in  any  pleading  a  sub- 


stantive averment,  or  allege  a  precise 
estate,  which  he  is  not  bound  to  do,  if 
they  are  material,  and  bear  on  the 
question,  he  gives  the  other  side  an  ad- 


he,  the  plaintiff^  was,  and  still  is,  the 
holder  of  the  said  bill,  without  this,  that 
any  other  person  is  the  holder  thereof, 
modo  etformd  as  in  the  plea  alleged ;  it 
was  held  that  this  replication  was  bad,  as 
the  traverse  was  too  large,  inasmuch  as 
it  made  it  incumbent  on  the  defendant 
to  shew  that  another  person,  and  not 
the  plaintiff,  was  the  holder,  both  at  the 
commencement  of  the  action  and  at  the 
time  of  plea  pleaded,  and  the  latter  fact 
was  immaterial.  6  M .  &  W.  559.  B<uan 
v.  Arnold.  See  also  12  A.  &  £.  654f, 
Fisher  v.  Ford.  4  P.  &  D.  S47.  S.  C. 
9  M.  &  W.  820.  De  Medina  v.  Norman. 
But  where  in  assumpsit  by  the  indorsee 
against  the  acceptor  of  a  bill,  the  de- 
fendant pleaded,  that  being  indebted  to 
one  Julia  Mainwaring,  he  accepted  the 
bill  and  delivered  it  to  the  drawer  for  a 
special  purpose,  viz.  that  it  might  be  dis- 
counted by  him,  and  the  proceeds  paid  to 
her  (J,  M.%  in  satisfaction  of  the  debt ; 
and  the  plea  then  averred  that  the 
drawer  held  the  bill  for  such  special 
purpose,  and  for  the  sole  use  and  benefit 
of  the  defendant ;  to  which  the  plaintiff 
replied,  that  the  drawer  did  not  hold 
the  bill  for  the  said  special  purpose  and 
for  the  sole  use  and  benefit  of  the  de- 
fendant ;  it  was  held  that  the  traverse 
was  not  too  large,  as  it  did  not  compel 
the  defendant  to  prove  more  than  he 
would  be  bound  to  prove  in  support  of 
his  plea ;  for  the  plea  would  not  be  sup- 
ported by  proof  that  the  bill  had  been 
delivered  to  the  drawer  for  his  own  use, 
or  for  the  use  of  the  defendant  generally, 
or  to  pay  it  over  to  another,  or  for  any 
other  purpose  than  that  of  getting  it 
discounted,  as  alleged  in  the  plea.  10 
M.  &  W.  635.  Eden  v.  Turtle.  See 
also  1 1  M.  &  W.  14.  Alsager  v.  Currie. 


These  authorities  further  demonstrate 
that  the  circumstance  of  the  one  party 
having  made  an  immaterial  averment  in 
his  pleading  does  not  exonerate  the  other 
from  the  necessity  of  taking  a  material 
issue. — Hence,  where  the  defendant  in- 
troduces an  immaterial  averment  in  his 
plea,  the  plaintiff  cannot,  in  his  repli- 
cation, so  traverse  the  matters  of  the 
plea  as  to  include  such  immaterial  aver- 
ment in  the  issue.  Therefore,  where 
the  defendant  in  trespass  pleaded  that 
the  trespass  was  committed  by  command 
of  P.  jB.,  and  then  stated  an  executed 
accord  between  the  plaintiff  and  P.  J9., 
with  the  consent  of  the  defendant,  and 
acceptance  thereof  by  the  plaintiff  in 
satisfaction  of  the  trespasses;  it  was 
held,  that  a  replication  traversing  the 
accord  and  execution  thereof  with  the 
consent  of  the  defendant^  was  bad  on 
special  demurrer ;  for  that,  as  no  rights 
of  the  defendant  appeared  to  be  com- 
promised by  the  accord,  his  consent 
was  unnecessary.  11  A.  &  £.  453. 
nurman  v.  Wild.  3  P.  &  D.  289.  S.  C. 
—  However,  a  party  does  not  make  an 
issue  upon  the  substantial  matter  to  be 
tried  by  the  jury  bad,  merely  because, 
in  following  the  terms  of  the  previous 
pleading,  he  includes  in  his  traverse 
something  of  total  surplusage  and  im- 
materiality. Thus  where  the  defendant 
pleaded  to  an  action  of  covenant  for 
rent  due  for  turnpike  tolls,  that  before  it 
became  due,  the  trustees  entered  into  and 
upon  a  certain  part  of  the  demised  tolls 
and  then  expelled,  &c.  the  defendant 
from  the  possession  thereof;  to  which 
the  plaintiff  replied,  that  the  trustees 
did  not  enter  into  or  upon  the  said  part 
of  the  tolls  or  expel,  &c.  the  defendant, 
modo  et  forma  ;  it  was  held  on  error  in 
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Tantage  of  traversing  them.  Thus,  in 
the  case  in  Dj.  365.,  it  was  necessary 
the  plaintiff  should  shew  he  had  some 
right  to  put  his  cattle  into  the  close 
against  which  the  defendant  was  bound 
to  fence,  otherwise  the  defendant  was 
not  bound  to  repair  the  fence  against 
him;  2  H.  Black.  527.  Dovastan  t. 
Payne;  but  a  seisin  in  fee  was  not 
necessary  to  give  that  right ;  a  term  for 
life  or  yearsy  or  even  an  estate  at  willy  or 
tLvight  of  common^  or  the  owner's  licence^ 
would  have  conferred  that  right  full  as 
welL  The  plaintiff,  however,  thought 
proper  to  allege  that  the  right  he  had 
arose  from  a  seisin  in  fee.  Therefore  the 
defendant  was  at  liberty  to  deny  that 
right,  as  much  as  any  other  right  which 
the  plaintiff  might  have  had,  to  put  his 
cattle  into  the  close.  So  in  the  case  in 
Yelv.  195.,  the  ground  of  the  plaintiff's 


action  was  that  the  defendant  would  not 
permit  him  to,  cut  down  the  remaining 
200  trees.  In  order  to  shew  that  so 
many  trees  were  left  standing  in  the 
wood,  he  stated  that  at  the  time  of  the 
agreement  he  had  cut  down  only  800 
trees.  It  is  true  it  was  not  necessary 
for  him  to  have  stated  that  precise  num- 
ber, but  having  done  so,  and  the  num- 
ber that  were  left  being  material  to 
shew  the  damage  which  the  plaintiff  had 
sustained  by  the  defendant's  refusal  to 
permit  him  to  cut  them  down,  he  gave 
the  defendant  an  advantage  of  travers- 
ing it.  (n)  But  where  the  allegation  is 
not  all  material,  the  other  side  cannot 
traverse  it;  as  where,  in  covenant  by 
the  plaintiff  as  assignee  of  J,  P.,  the 
plaintiff  declared  that  on  such  a  day  and 
year  J,  P.  vms  seised  in  fee,  and  by  in- 
denture demised  to  the  defendant  at  so 


Cam.  Scacc.  (reversing  the  judgment 
below,  7  M;  &  W.  486.)  that  this  re- 
plication was  good  on  special  demurrer, 
although  it  included  in  the  traverse  not 
only  the  expulsion  but  the  entry;  the 
latter  being  altogether  immaterial  and 
unintelligible,  inasmuch  as  there  can  be 
no  such  thing  as  an  entry  upon  tolls. 
8  M.  &  W.  890.    Palnur  v.  Gooden,'] 

(n)  [Soin7A.&E.7.  Smith  v.  Dixon. 
2  N.  &  P.  1.  S.C.,  the  declaration  stated 
that  the  defendant  bargained  for  and 
bought  of  the  plaintiff,  and  plaintiff  sold 
him  a  quantity,  viz.  not  less  than  5000, 
nor  more  than  6000,  oak  trees,  of  the 
height  of  &C.,  and  at  the  price  of  &c.,  to 
be  well  taken  up  by  the  plaintiff  at  the 
usual  and  proper  time,  and  within  a 
reasonable  time  after,  to  be  delivered 
by  the  plaintiff  to  the  defendant,  and  by 
him  paid  for  on  delivery  as  aforesaid;  and 
in  consideration  thereof,  and  thatplaintiff 
promised  to  take  up  &c.,  and  deliver 
Stc,f  the  defendant  promised  to  accept 
and  pay  for  the  trees :  It  then  averred 
that  the  plaintiff  well  and  properly  took 


up  for  the  defendant  six  thousand  oak 
trees  of  the  height  &c.,  at  the  usual  and 
proper  time,  and  was,  within  a  reason- 
able time,  ready  to  deliver,  and  tendered 
the  said  trees,  but  the  defendant  would 
not  accept,^  &c. :  Plea,  that  the  plaintiff 
did  not  well  and  properly  take  up  for  or 
tender,  or  offer  to  deliver  to  defendant 
six  thousand  oak  trees  of  the  height  &c., 
modo  et  forma :  It  was  held,  that  this 
plea  (though  bad  for  duplicity)  was  not 
objectionable  on  the  ground  of  having 
made  the  number  of  trees  material ;  for 
the  plaintiff  had  himself  done  this,  by 
not  averring  in  the  declaration  that  the 
number  was  within  the  limits  prescribed 
by  the  contract.  If  that  averment  had 
been  inserted,  the  number  would  have 
been  immaterial,  Und  the  question  would 
have  turned  on  the  want  of  a  videlicet. 
But  as  the  declaration  stood,  it  was  only  by 
taking  the  number  stated  as  material  that 
it  could  be  supported  ;  for  so  only  was 
there  any  averment  of  performance  of  the 
condition  precedent  to  take  up  a  num- 
ber of  trees  within  the  prescribed  limits.] 
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much  rent,  who  thereby  covenanted  to 
pay  it,  and  then  entitled  himself  to  the 
reversion  by  lease  and  release,  and  as- 
signed the  breach  in  non-payment  of 
the  rent;  the  defendant  pleaded  that 
J.  P.,  before  the  making  of  the  demise 
to  the  defendant,  conveyed  the  premises 
by  lease  and  release  to  «/.  B.  in  fee,  and 
traversed  that  J.  P.  at  any  time  after- 
wards was  seised  in  fee  ;  and  on  a  ge- 
neral demurrer  to  the  traverse,  it  was 
held,  that  the  plea  was  ill  on  account 


of  the  generality  of  the  traverse,  which 
tied  up  the  plaintiff  to  prove  the  estate 
alleged  in  the  declaration.  Even  a  dis- 
seisin would  have  done  in  that  case, 
where  it  appeared  the  tenant  enjoyed 
under  the  lease ;  and  it  was  no  answer 
to  say  that  the  defendant  had  traversed 
in  the  words  of  the  declaration;  for 
unless  it  be  materially  alleged,  he  is  not 
to  follow  it.  2  Str.  818.  Palmer  v. 
Ekins.    6  Resolution,  (o) 


(o)  However,  the  court  of  C.  P.  have 
lately  held,  that  in  covenant  by  assignee 
of  lessor  against  lessee,  for  rent  arrear, 
an  allegation  that  the  lessor  was  pos* 
sessed  for  the  remainder  of  a  term  of 


22  years,  commencing  on,  &c.  is  ma- 
terial and  traversable.  1  B.  &  B.  531. 
Carvick  v.  Blagrave.  [But  see  post,  p. 
4-180,  et  seq.  note  to  Walton  v.  Water^ 
house*'] 


Case  40.  Foxwist  and  others  executors  of  Pinsent  versus 

Tremaine. 


Trin.  21  Car.  II.  Regis.  Rot.  1512. 


MiddUte*, 
to  wit. 


I T3E  it  remembered  that  on  Wednesday  next  after 
-■-*  15  days  of  Easter  last  past,  before  our  lord  the 
king  at  Westminster  came  William  Foxwist^  esq.  Sir  John  Saint 
Barbey  bart  Edward  Saifit  Barbe,  gent.  William  Pinsent, 
gent,  and  Thomas  Washer^  gent,  executors  of  the  last  will 
and  testament  of  John  Pinsent,  esq.  deceased,  by  John  Stone 
their  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  then  there  their  certain  bill  against  John  Tremaine, 
gent,  in  the  custody  of  the  marshal,  &c.  of  a  plea  of  trespass 
on  the  case,  and  there  are  pledges  of  prosecution,  to  wit,  John 
Doe  and  Richard  Roe,  which  said  bill  follows  in  these  words, 
to  wit:  Middlesex,  to  wit,  WUtiam  Foxwist,  esq.  Sir  John 
Saint  Barbe,  bart  Edward  Saint  Barbe,  gent.  William  Pin- 
sent,  gent,  and  TTiomas  Washer,  gent  executors  of  the  last 
will  and  testament  of  John  Pinsent,  esq.  deceased,  complain 
of  John  Tremaine,  gent,  being  in  the  custody  of  the  Tr>ftr??hal 
of  the  marshalsea  of  our  lord  the  king  before  the  king  him- 
self, for  that  whereas  the  said  John  Tremaine  on  the  last  day 
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of  June  in  the  twentieth  year  of  the  reign  of  Charles  the  Se-      Foxwist 
cond,  now  king  of  England^  &c.  at  the  parish  of  St.  Clement  and  others  w. 
Danes  in  the  county  aforesjdd,  was  indebted  to  the  said  John    "^^^maine. 
Pinsent  in  his  life-time,  in  15/.  of  lawful  money  of  England^   j  ^.^^^^  ^^^ 
for  money  due  to  the  said  John  Pinsent  in  his  life-time  for  money  had  ood 
damage-clearly  as  one  of  the  prothonotaries  of  the  court  of  drfendant  to 
t  common  bench  at  Westminster  in  the  c<vinty  of  Middlesex^  the  use  of  the 
and  by  the  sadd  John  Tremaine  before  that  time  received  to  .  „ 
the  use  of  the  said  John  Pinsent y  and  the  said  John  Tremaine  n  Car.  2.  c.6. 
afterwards,  to  wit,  on   the  day  and  year  aforesaid,  at  the    +  [  ^^  3 
parish  aforesaid,  in   the   county  aforesaid,  in   consideration 
thereof,  undertook,  and  then  and  there  faithfully  promised 
the  said  John  Pinsent  in  his  life-time,  that  he  the  said  John. 
Tremaine  would  well  and  faithfully  pay  and  content  the  said 
152.  to  the  said  John  Pinsent  or  his  executors.     And  whereas  2.  Money  had 
also  the  said  John  Tremaine  afterwards,  to  wit,  on  the   1st  *"<*  /«peiy«d 

^  by  defendant 

day  of  January  in  the  twentieth  year  of  the  reign  of  our  lord  to  the  use  of 
Ouirles  the  Second,  now  king  of  Englandy  &c.  at  the  parish  ^^jf*" 
aforesaid  in  the  county  aforesaid,  was  indebted  to  the  said 
William  Foxwisty  John  Saint  Barhey  Edward  Saint  Barbe, 
WilUam  Pinsenty  and  TTiomas  Washer y  in  other  15/.  of  lawful 
money  of  Englandy  as  executors  of  the  last  wiU  and  testa- 
ment of  the  said  John  Pinsenty  esq.  deceased,  for  so  much 
money  due  to  the  said  John  Pinsent  in  his  life-time  for  da- 
mage-clear, as  one  of  the  prothonotaries  of  the  court  of  com- 
mon bench  at  Westminster,  (the  same  court  then  and  there 
being  at  Westminster  in  the  county  of  Middlesex)y  and  by  the 
said  John  Tremaine  after  the  death  of  the  said  John  before  that 
time  received  to  the  use  of  them  the  said  William  Foxtoist, 
John  Saint  Barley  Edward  Saint  Barbe,,  William  Pinsent, 
and  TTiomas  Washer y  asi  executors  of  the  said  John  Pinsenty  \  See  ante, 
and  the  said  John  Tremaine  afterwards,  to  wit,  on  the  day  *^^^' 
and  year  last  aforesaid,  in  consideration  thereof  undertook 
and  then  and  there  faithfully  promised  the  said  William  Fox- 
wist,  John  Saint  Barbcy  Edward  Saint  Barbcy  William  Pin- 
senty and  Thomas  Washery  that  he  the  said  John  Tremaine 
would  well  and  faithfully  pay  and  content  the  said  15/.  last- 
mentioned  to  the  said  William  Foxwisty  John  Saint  Barbcy 
Edward  Saint  Barbcy  William  Pinsenty  and  Thomas  Washer : 
yet  the  said  John  Tremaincy  not  regarding  his  said  several  Breach, 
promises  and  undertakings,  but  contriving  and  fraudulently 
intending  craftily  and  subtily'to  deceive  and  defraud  the  said 
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John  Pinsent  in  his  life-time,  and  the  'said  William  Foxwist^ 
John  Saint  Barbe^  Edward  Saint  Barbe,  WilMam  Pinaenty  and 
John  fFasher,  after  the  death  of  the  said  John  Pinsent,  in  this 
behalf,  has  not  yet  paid  the  said  several  sums  of  money  above- 
mentioned,  amounting  in  the  whole  to  30i!.  of  lawful  money 
of  England,  or  any  penny  thereof,  to  the  said  John  Pinsent 
in  his  life-time,  or  to  the  said  William  Foxwist,  John  Saint 
Barbe,  Edward  Saint  Barbe,  William  Pinsent,  and  John 
Washer,  after  the  death  of  the  said  John  Pinsent,  or  either  of 
them,  according  to  his  promise  and  undertaking  aforesaid, 
nor  has  he  hitherto  in  any  manner  contented  the  sidd  John 
Pinsent  in  his  life-time,  or  the  said  William  Foxwist,  John 
Saint  Barbe,  Edward  Saint  Barbe,  William  Pinsent,  and 
Thomas  Washer,  after  the  death  of  the  said  John  Pinsent,  or 
either  of  them,  for  the  same,  (although  to  do  this  the  said 
John  Tremaine  was  often  requested  by  the  said  John  Pinsent 
in  his  life-time ;  and  although  also  to  dcf  this  the  said  John 
Tremaine  afterwards,  to  wit,  on  the  20th  day  of  January  in 
the  aforesaid  twentieth  year  of  the  reign  of  our  lord  the  now 
king,  at  the  parish  aforesaid  in  the  county  aforesaid,  was 
requested  by  the  said  William  Foxwist,  John  Saint  Barbe, 
Edward  Saint  Barbe,  William  Pinsent,  and  John  Washer);  but 
he  the  said  John  Tremaine  altogether  refused  to  pay  the  said 
several  sums  of  money  to  the  said  John  Pinsent  in  his  life- 
time, and  to  the  said  William  Foxwist,  John  Saint  Barbe,  Ed- 
ward Saint  Barbe,  William  Pinsent,  and  Thomas  Washer,  or 
either  of  them,  after  the  death  of  the  said  John  Pinsent,  and 
still  refuses  to  pay  the  same  to  the  said  William  Foxwist,  John 
Saint  Barbe,  Edward  Saint  Barbe,  William  Pinsent,  and 
Thomas  Washer,  or  either  of  them ;  in  delay  of  the  faithful 
execution  of  the  said  will  of  the  said  John  Pinsent;  wherefore 
the  siud  William  Foxwist,  John  Saint  Barbe,  Edward  Saint 
Barbe,  William  Pinsent,  and  Thomas  Washer  say  that  they 
are  injured  and  have  damage  to  the  value  of  40L,  and  there- 
fore they  bring  suit,  &c  And  they  bring  here  into  court 
the  said  letters  testamentary  of  the  said  John  Pinsent,  by 
which  it  sufficiently  appears  to  the  court  here,  that  the  said 
William  Foxwist,  John  Saint  Barbe,  Edward  Saint  Barbe, 
William  Pinsent,  and  Thomas  Washer  are  executors  of  the 
said  will  of  the  said  John  Pinsent,  and  have  the  administra- 
tion thereof,  &c. 

And  the  said  John  Tremaine  by  John  Bishop  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  &c.  and 
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prays  judgment  of  the  said  declaration  (l)^  because  he  says  Foxwist 

that  John  Scant  Barbe  and  Edward  Saint  Barbe^  two  of  the  and  others  v. 

phdntifis  in  the  declaration  mentioned^  yet  are,  and  each  of  ^  Rbmaine. 
them  is,  within  the  age  of  seventeen  years,  to  wit,  each  of 


(1)  Where  the  defendant  pleads  in 
abatement  of  the  writ  a  matter  apparent 
on  the  face  of  it,  he  must  both  begin 
and  conclude  his  plea  with  ^'praying 
^judgment  of  the  writ ;  "  but  where  the 
plea  in  abatement  b  founded  on  some 
extrinsic  matter  out  of  the  writ,  such  as 
joint-tenancy,  excommunication,  non- 
tenure, misnomer,  and  the  like,  it  is  said 
not  to  be  formal  to  begin  the  plea  with 
praying  judgment  of  the  writ,  but  only 
to  conclude  it  with  that  prayer.  Moor.  30. 
pi.  99.  per  Dyer  and  Brown.  1  Lutw. 
11*  S.  P.  However,  where  the  writ  is 
general  as.  in  debt,  (in  which  the  de- 
fendant is  commanded  to  render  the 
plaintiff  a  certain  sum  which  he  owes 
him,  without  shewing  how  the  debt 
arose,)  and  the  declaration,  as  it  must 
do,  explains  in  what  way  the  debt  men- 
tioned in  the  writ  became  due  to  the 
plaintiff,  whether  by  bond,  or  simple 
contract,  or  partly  by  one  and  partly  by 
the  other,  or  some  other  way ;  though 
there  is  no  defect  in  the  writ,  but  the 
cause  of  abatement  arises  from  some 
extrinsic  matter,  such  as  that  there  are 
other  perM)ns  not  named  who  ought  to 
be  joined,  or  the  like,  still  it  is  proper 
to  pray  judgment  of  the  writ;  but  then 
the  defendant  must  not  in  his  plea  rely 


upon  matter  appearing  only  in  the  dc' 
ciaration  ;  for  if  he  do,  he  must  plead 
in  abatement  of  the  declaration^  as  well 
as  the  writ.  5  T.  R.  543.  Berries  v. 
Jamieson.  But  where  the  writ  is  cer^ 
tain  and  particular^  stating  all  the 
grounds  of  the  action,  and  containing 
the  same  number  of  counts  as  the  de- 
claration does,  and  is  the  same  with  the 
declaration  in  every  respect  save  only 
as  to  the  addition  of  time,  place  and 
other  circumstances  that  ascertain  the 
generality  of  the  writ,  which  is  the 
necessary  form  of  the  writ  in  actions  of 
trespass,  assumpsit,  trespass  on  the  case, 
or  the  like,  2  Ld.  Raym.  910.;  the 
defendant  may  plead  such  extrinsic 
matter  in  abatement  by  praying  judg- 
ment of  the  writ  only,  though  the  mat- 
ter which  he  relies  on  appears  in  the 
declaration ;  for,  as  in  these  cases,  the 
whole  cause  of  action  appears  in  the 
writ  as  fully  as  in  the  declaration,  the 
defendant  cannot  rely  upon  any  circum- 
stance in  the  declaration  that  does  not 
appear  equally  in  the  writ.  Clift.  2. 
pi.  2.  Or  he  may  in  these  cases  pray 
judgment  of  both.  Clift.  15.  pi.  37. 
1  Lutw.  14.  (a) 

In  a   plea  in   abatement  of  misno- 
mer (6),   the  defendant  must  not  say. 


(a)  [Since,  according  to  the  modern 
practice,^  no  oyer  of  the  writ  can  be 
obtained,  and  all  actions  must  be  com- 
menced by  writ  of  summons,  the  greater 
part  of  the  authorities  cited  and  dis- 
tinctions taken  in  the  note  above  appear 
to  be  no  longer  applicable.  See  antd. 
Vol.  I.  p.  288  h.  n.  (a).  318  a.  n.  (c).] 

(b)  [Fleas  of  misnomer  were  abo- 
lished by  Stat.  3  &  4  W.  c.  42. 8. 1 1 ,  where- 


by it  is  enacted,  **  that  no  plea  in  abate^ 
'<  ment  for  a  misnomer  shall  be  allowed 
^*  in  any  personal  action,  but  that  in  all 
^*  cases  in  which  a  misnomer  would,  but 
**  for  this  Act,  have,  been  by  law  plead- 
"  able  in  abatement  in  such  actions,  the 
'<  defendant  shall  be  at  liberty  to  cause 
"  the  declaration  to  be  amended,  at  the 
"  costs  of  the  plaintiff,  by  inserting  the 
<'  right  name,  upon  a  judge's  summons 
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them  of  the  age  of  thirteen  years  and  no  more^  to  wit^  at  the 
parish  of  St.  Clement  Danes  aforesaid  in  the  said  county  of 
Middlesex.  And  this  he  is  ready  to  verify;  wherefore  he 
prays  judgment  of  the  said  bill,  and  that  the  same  bill  may 
be  quashed,  &(% 


"  that  the  said  TV*  against  whom  the 
<<  said  plaintiff  hath  sued  forth  his  said 
"  writ,  or  exhibited  his  said  bill,  by  the 
"  name  of/?.;"  because  the  defendant 
by  the  word  said  admits  himself  to  be 
the  person  sued.  1  Show.  394.  TalletU 
V.  Jermyn.  S.  C.  Carth.  207.  Comb. 
188.  1  Lutw.  10.  5  T.  R.  487.  Ro- 
berts V.  Moon. 

The  greatest  precision  and  certainty 
possible  is  required  in  these  cases.  Cro. 
Jac  82.  Baker  v.  Gough.  Therefore  a 
plea  of  misnomer  concluding  with  pray- 
ing, ^^  if  the  bill"  was  held  bad  on  de- 
murrer, though  the  words,  *^  and  that 
"  the  same  may  be  quashed,"  were  also 
added,  because  the  plea  omitted  to 
pray  judgment  of  the  bill  in  the  usual 
form.  3  T.  R.  185.  Hixon  v.  Binns.  (c) 


So  the  defendant,  in  a  plea  of  mis- 
nomer of  his  Christian  name,  must 
give  his  surname  as  well  as  his  true 
Christian  name,  although  his  true  sur- 
name is  used  in  the  declaration.  As 
where  the  defendant,  being  sued  by 
the  name  of  John  Spraggs^  pleaded  in 
abatement  thus,  *'  and  he  against  whom 
<<  the  plaintiff  has  exhibited  his  bill  by 
<*  the  name  of  John  SpraggSy  in  his 
"  proper  person,  comes  and  pleads  that 
"  he  was  baptized  by  the  name  of 
**  James,  to  wit,  &c.  and  by  the  Chris- 
*^  tian  name  of  James  has  always  since 
*<  his  baptism  hitherto  been  called  and 
"  known  ; "  traversing  in  the  usual  form 
that  he  was  ever  known  by  the  Chris- 
tian name  of  John  ;  and  on  demurrer 
it  was  holden,  that  the  plea  was   de- 


<<  founded  on  an  affidavit  of  the  right 
'*  name ;  and  in  case  such  summons  shall 
"  be  discharged,  the  costs  of  such  appli- 
"  cation  shall  be  paid  by  the  party  apply- 
<<  ing,  if  the  judge  shall  think  fit.*'  The 
misnomer  of  the  plaintiff,  or  of  one  of 
several  plaintiffs,  is  not  pleadable  in  bar. 
6  M.  &  S.  45.  Jowett  v.  Chamock.'] 

(e)  So  in  the  traverse  at  the  end  of 
the  plea,  a  mis-statement  of  the  name  by 
which  defendant  was  called  in  the  declar- 
ation, was  held  fatal  on  demurrer.  As 
where  the  plea  was:  **And  William 
**  Inwards,  against  whom  the  said  H.  L. 
<<  hath  exhibited  his  said  bill  by  the 
*^  name  of  Tliamas  Inwood,  in  his  own 
"  person  comes  and  says  he  was  baptized 
"  by  the  name  of  William,  and  by  the 
'<  Christian  name  of  William  has  always 
"  since  his  baptism  hitherto  been  called 
"  or  known  ;   without  this,  that  he  the 


"  said  William  Inwards  now  is  or  at  the 
<*  time  of  exhibiting  the  said  bill  ever 
'<  was,  or  ever  before  had  been  called 
"  or  known  by  the  names  of  William 
"  Inwood,  as  by  the  said  bill  is  sup- 
"  posed,  &c."  1  Chitt  Rep.  705.  n. 
Lake  v.  Inwood.  [The  same  doctrines 
were  applicable  to  a  plea  in  abatement 
of  the  defendant's  privilege  to  be  sued 
as  a  peer ;  as  to  which,  see  2  B.  &  C. 
871.  Rex  V.  Cooke.  4D.  &  R.  1 14.  S. C. 
8  Bing.  174.  Cantwell  v.  Earl  of 
Stirling.  1  Moo.  &  S.  297.  S.  C.  8 
Bing.  416.  Digby  v.  Alexander.  1  Moo. 
&  S.  559.  S.  C.  1  Cr.  &  M.  241.  Stir- 
ling v.  Clayton.  Since  the  Uniformity 
of  Process  Act,  peers  and  members  of 
parliament  are  subject  to  a  writ  of 
summons  like  other  persons ;  and  there- 
fore it  seems  there  cannot  now  be  such 
a  plea.] 
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And  the  ssdd  William  Foxwist,  John  Saint  Barbe^  Edward 
Stunt  Barbe,  WiUiam  Pinsent^  and  Thomas  Washer  pray  a 
day  to  imparl  to  the  said  plea,  and  it  is  granted  to  them,  &c. 
And  thereupon  a  day  is  thereof  given  to  the  parties  aforesaid 
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fective  in  not  setting  out  the  surname 
as  well  as  the  Christian  name  of  the 
defendant :  for  such  a  plea  must  inform 
the  plaintiff  what  is  the  defendant's 
true  name;  and  it  is  not  sufficient  to 
correct  the  plaintiff's  mistake  as  to  the 
defendant's  Christian  name,  without 
also  either  admitting  that  he  was  rightly 
designated  by  his  sumaTne^  or  calling 
himself  by  some  other  name.  8  T.  R. 
515.     Haworthy.  Spraggs.  (d) 

All  pleas  of  misnomer  regularly,  and 
generally,  and  almost  always,  must  be 
pleaded  in  person,  and  not  by  attorney, 
unless  it  be  by  a  special  warrant  of 
attorney.  F.  N.  B.  63.  A.  7th  edit 
1  Lutw.  11.  Bro.  Misnomer.  55-  1  Ld. 
£aym.  117.  BrUton  v.  Gradon;  though 
in  Lill.  Ent.  1  &  6.  Lib.  Plac.  1.  Hans. 
Ent  1 19.,  misnomer  is  pleaded  by  at- 
torney. But  whether,  if  pleaded  by 
attorney,  it  is  demurrable  to,  has  occa- 
sioned some  doubt  1  Lutw.  11.  and 
3  H.  6. 55.  are  authorities  in  support  of 
its  being  demurrable  to ;  but  the  case 
of  Cremer  v.  WickeU,  1  Ld.  Raym.  509. 
seems  to  incline  much  the  other  way. 
There  the  defendant  having  pleaded  a 
misnomer  by  attorney,  to  which  the 
plaintiff  demurred,  Holt  C.  J.  was  of 
opinion,  that  it  was  a  good  cause  to 


refuse  the  plea,  but  not  to  demur :  and 
at  another  day  the  court  gave  judgment 
that  the  bill  should  be  quashed,  (e)  Nor 
can  the  defendant  plead  to  the  jurisdic- 
tion of  the  court  by  attorney,  but  only  in 
person.  Gilb.  C.P.  187.  3d  edit  1  Bac. 
Ab.  2.  (/)  So  if  a  feme  sole  con- 
tracts a  debt,  and  afterwards  marries, 
and  is  sued  as  a  feme  sole,  she  must 
plead  her  coverture  in  abatement  in 
person  and  not  by  attorney.  Lill.  Ent.  1. 
2  Rich.  P.  C.  P.  1. 

It  has  been  holden  that  a  plea  in 
abatement  to  the  jurisdiction  of  the 
court,  as  well  as  other  pleas  in  abate- 
ment, beginning  with  the  words, '<<de- 
"  fends  the  wrong  and  injury  when^  &c,** 
is  good ;  for  though  it  be  true  that  a 
defendant  cannot  plead  in  abatement 
after  making  9,  full  defence,  yet  these 
words  only  amount  to  a  half  defence ; 
for  in  general,  the  **  &c."  will  imply 
only  a  half  defence  in  cases  where  such 
a  defence  is  to  be  made,  and  will  be- 
understood  as  making  a  full  defence  if 
a  full  defence  is  necessary:  But  if 
the  plea  goes  on  and  says,  <<  and  the 
<<  damages  and  whatever  else  that  he 
<<  ought  to  defend,"  &c.  that  amounts 
to  a  full  defence,  and  after  that  the 
defendant  cannot  plead  in  abatement. 


(rf)  S.  P.  5  Taunt  652.  Docker  v. 
King,    Ibid.  653.  n.  Peaks  v.  Davis, 

(e)  In  an  information  by  the  attor- 
ney-general for  a  misdemeanor,  de- 
fendant pleaded  a  misnomer.  The  at- 
torney-general demurred  specially,  and 
one  of  the  causes  assigned  was,  that 
the  defendant  had  pleaded  by  attorney 
without  any  special  warrant  But  the 
plea  was  held  good.     Rex  v.  fVestbg^ 


E.  T.  3  Geo.  1.  in  note  {c)  to  Rex  v. 
Shakespeare,  10  East,  85. 

(/)  But  see  ante.  Vol.  II.  2  d,  n.  (p). 
[See  also  5  Scott,  N.  R.  799.  Groom 
v.  Wortham^  where  it  was  held  that  a 
plea  of  privilege  by  an  attorney 
of  the  Court  of  Q.  B.  to  an  action 
brought  against  him  in  C.  P.  might  be 
pleaded  by  attorney.] 
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before  our  lord  the  king  at  Westminster^  until  Friday  next 
after  the  morrow  of  the  Holy  Trinity y  that  is  to  saj^  to  the 
said  William  Foxwist,  John  Saint  Barbe,  Edward  Saint  Barbcy 
William  and  Thomas  to  imparl  to  the  said  plea^  and*  then  to 


Hard.  S65.  Clapham  y.  LenthalL  Wil- 
les's  Rep.  4«0.  Alexander  v.  Mawman, 
8  T.  R.  631.  Wilkes  v.  WUliams. 
Clift  Ent.  15.  pi.  37.  Brownl.  Rediv; 
199>  200.  Hans.  Ent.  102.  pi.  3. :  and 
the  case  of  TrundeU  v.  Trowell,  Sty. 
273.  Gilb.  188.  3d  edit.  1  Lutw.  5. 
Gawen  v.  Surby,  to  the  contrary,  have 
been  oyer-ruled.  For  the  defendant 
must  first- make  himself  party  by  saying 
*'  defends  the  force  and  injury  vhen, 
&c."  Carth.  220.  Ferrers  v.  Miller. 
Willes's  Rep.  41 .  (^)  It  b  not  necessary 
to  lay  a  venue  in  a  plea  in  abatement 
that  another  person  ought  to  have  been 
sued  with  the  defendant,  because  as  the 
statute  4  Ann.  c.  16.  s.  6.  has  directed 
that  the  venue  shall  come  from  the 
body  of  the  county,  the  principle  now 
is,  that  the  place  laid  in  the  declaration 
draws  to  it  the  trial  of  every  thing  that  is 
transitory.  7  T.  R.  243.  Neale  v.  De 
Garay.   See  1  Saund.  8.  note  (2).  (h) 

If  a  plea  which  contains  matter  in 
bar  of  an  action  concludes  in  abatement^ 
it  is  a  plea  in  bar,  notwithstanding  the 
conclusion,  and  final  judgment  shall  be 
given  upon  it ;  for  if  the  plaintiff  has  no 
cause  of  action,  he  can  have  no  wriL  (t) 
So  if  a  plea,  which  contains  matter 
only  in  abatement,  concludes  in  bar^  it 
is  a  plea  in  bar,    and   final  judgment 


shall  be  given,  because  by  praying  judg- 
ment if  the  plainti£P  shall  maintain  his 
action^  the  defendant  admits  the  writ  to 
be  good.  37  H.  6.  24.  a.  per  PrisoL 
Bro.  Brief.  236.  S.  C.  36  H.  6.  18.  a 
per  Littleton.  Bro.  Brief.  247.  S.  C- 
2  Ld.  Raym.  1018.  Crosse  v.  Bilson. 
6  Mod.  103.  S.  C.  1  Lutw.  42.  WalUs 
V.  Savil.  Cro.  Eliz.  202.  Isam  v.  Hitch- 
cock. 1  Mod.  239.  Justice  v.  Whyte. 
12  Mod.  624, 525.  Slanney  v.  Slanney. 
1  Sid.  189, 190.  Burden  Y.Ferrers.  S.  P. 
And  the  difference  supposed  to  have 
been  taken  by  Lord  Holt^  in  1  Show.  4. 
Cameth  v.  Prior,  and  Comb.  107.  S.C., 
on  the  above  cited  case  of  36  H.  6. 18.  a. 
namely,  that  a  plea  which  begins  in 
bar  and  concludes  in  abatement  is  a 
plea  in  abatement^  and  vice  versd,  a 
plea  beginning  in  abatement  and  con- 
cluding in  bar,  is  a  plea  in  bar,  seems  to 
be  a  mistake  of  those  reporters,  as  far 
as  respects  t\\e  first  distinction ;  because 
it  is  not  only  not  warranted  by,  but  is 
directly  contrary  to,  what  was  held  by 
Littleton  in  that  case.  So  likewise  a 
plea  which  begins  in  bar,  though  it  con- 
tains matter  in  abatement,  and  concludes 
in  abatement,  is  a  plea  in  bar,  and  final 
judgment  shall  be  given.  1  Lev.  311, 
312.  Cole  V.  Greene.  2  Ld.  Raym. 
1018.    Crosse  v.  Bilson.  (A) 


(g)  [But  now  by  Reg.  Gen.  H.  T. 
4  W.  4.,  No.  10.,  •*  no  formal  defence 
<*  shall  be  required  in  a  plea,  and  it 
<<  shall  commence  as  follows :  <  The 
'<  *  said  defendant,  by  his  attorney 

"  «  (or,  in  person  &c.),  says  that"*] 

(h)  [And  now,  by  Reg.  Gen.  H.  T. 
4  W.  4.  all  statement  of  venue  in  plead- 
ings is  abolished,  except  as  respects  the 


name  of  a  county,  (t.  e.  the  venue  in 
the  action)  in  the  margin  of  the  declara- 
tion.   See  ant^.  Vol.  I.  p.  8  a,  note  {d).'] 

(t)  [The  soundness  of  this  doctrine 
is  questioned  in  Stephen  on  Pleading, 
Appendix,  note  (60).  See  also  infra, 
note  (A).] 

(k)  Lord  H(dt  laid  down  another  rule 
on  thb  subject,   in  a  case  not  cited 
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reply.  At  which  day  before  our  lord  the  king  at  Westminster 
come  the  parties  aforesaid  by  their  attomies  aforesaid^  and 
*  the  8£dd  WiJUamy  John  Saint  Barbe^  Edward^  William  and 
TTiomas  say,  that  for  any  thing  by  the  said  John  Tremaine 
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As  to  the  form  of  pleas  in  abatement, 
it  is  said,  that  if  the  action  be  brought 
by  original,  the  plea  in  abatement  must 
b^in  and  conclude  with  "  praying 
"judgment  of  the  writ;"  but  the  rule 
must  be  understood  with  this  restric- 
txoD,  that  the  plea  is  for  a  matter  ap- 
parent on  the'  writ,  otherwise  it  is  not 
formal  to  begin  so,  according  to  what 
has  been  already  observed  in  the  be- 
ginning of  this  note.  So  if  the  defend- 
ant plead  to  the  writ  and  declaration, 


the  plea  must  pray  judgment  "  of  the 
"  writ  and  declaration."  5  Mod.  132. 
Leaves  v.  Bernard*  If  the  action  be 
by  &t7/,  the  plea  must  pray  ^*  judgment 
^^  of  the  billy*'  for  if  it  pray  judgment 
of  the  declaration,  or  of  the  HU  and 
declaration^  it  is  bad,  because  the  bill 
and  declaration  are  the  same  thing. 
5  Mod.  144.  Lee  v.  Barnes,  (/)  On 
this  ground  the  plea  in  the  present  case 
seems  to  be  informal  in  praying  judg. 
ment  of  the  declaration  in  the  begin- 


above  ;  Medina  v.  StoughUmy  in  1  Ld. 
Raym.  593.  *'  If  a  man  pleads  matter 
**  which  goes  in  bar,  but  begins  and 
"  concludes  his  plea  in  abatement,  it 
<*  will  be  a  plea  in  abatement ;  but  if 
*'  he  begins  in  bar,  though  he  con- 
M  eludes  in  abatement ;  or  concludes  in 
*  bar,  though  he  begins  in  abatement, 
<*  it  will  be  a  plea  in  bar."  In  con- 
formity to  the  first  part  of  which,  the 
case  of  Godson  v.  Good,  2  Marsh.  299. 
6  Taunt  587.  S.  C.  was  decided.  There 
the  action  was  against  the  defendant  as 
administratrix  of  her  husband,  on  a 
contract  entered  into  by  him :  Her  plea 
began  and  concluded  in  abatement :  The 
substance  of  it  was  in  bar ;  viz.  that 
intestate  made  the  supposed  contract 
jointly  with  others  (naming  them)  who 
were  yet  living,  and  so  that  the  action 
survived  against  them  :  The  plaintiff 
took  issue  on  this;  and  at  the  trial  it 
appeared  that  the  contract  was  in  fact 
joint,  but  that  others  besides  those 
named  by  the  defendant  in  her  plea, 
joined  in  it^  and  were  alive.  If  then 
the  plea  was  to  be  considered  as  one  in 
abatement,  such  proof  was  an  answer 
to  it,  because  the  plea  has  failed  to  give 


the  plaintiff  a  better  writ ;  for  if  he  had 
sued  out  a  writ  according  to  the  plea, 
he  might  have  been  again  foiled  by  an- 
other plea  in  abatement :  And  accord- 
ingly, as  the  court,  on  the  authority  of 
the  above  case,  held  the  plea  a  plea  in 
abatement,  the  rule  to  enter  a  verdict 
for  defendant  was  discharged.  [Where 
a  plea,  though  in  form  it  commenced  and 
concluded  as  a  plea  to  the  jurisdiction, 
was  in  substance  a  plea  in  bar,  (see  6 
A.  &  E.  614.  West  v.  Turner.  1  N.  &  P. 
612.  S.C.),  it  was  held  that  it  might  be 
regarded  as  a  plea  in  bar  so  as  not  to 
fall  within  the  rule  that,  upon  a  de- 
murrer to  a  plea  in  abatement,  no  ob- 
jection can  be  taken  to  the  declaration. 
1  Q.  B.  667.  Dundalk  Railway  Com* 
pany  v.  Tapster.  1  G.  &  D.  657.  S.C. 
See  anta.  Vol.  I.  p.  285.  n.  (rf).] 

(/)  So  where  the  proceedings  were 
by  bill,  and  the  plea  prayed  judgment 
of  the  writ,  and  declaration  founded 
thereon,  it  was  held  bad  on  demurrer. 
1  B.  &  A.  172.  Attwood  v.  Davis.  See 
also  2  M.  &  S.  ^S^.  Lloyd  v.  Williams. 
[Proceedings  by  bill  were  abolished  by 
Stat.  2  W.  4.  c.  39.] 
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above  in  pleading  alleged,  the  said  bill  of  the  said  William^ 
John  Saint  Barbcy  Edward^  William  and  Thomas  against  him 
the  said  John  Tremaine  ought  not  to  be  quashed,  because 
they  say  that  the  said  plea  by  the  said  John  Tremaine  in  man- 


ning of  it,  though  it  concludes  right  by 
praying  judgment  of  the  bill ;  and  per- 
haps the  word  declaration  may  have 
been  inserted  by  mistake  instead  of  bilL 
If  a  plea  in  abatement  begin  and  con- 
clude with  praying  judgment  ^^  if  he 
^*  ought  to  answer  to  the  said  bill"  it 
is  bad ;  5  Mod.  14?6.  Bowyer  v.  Coohe. 
1  Salk.  297,  298.  S.  C.  (m) ;  unless 
the  plea  be  to  the  jurisdiction  of  the 
court,  for  then  the  plea  is,  <'  if  he 
"  ought  to  answer,"  or  "  if  the  court 
<*  will  take  cognizance."  5  Mod.  146. 
Lill.  Ent.  3.  6,  7.  9.     Clift  17.  pi.  44. 


Lib.  Plac.  4.  (n)  Or  to  the  person,  for 
in  that  case  the  prayer  of  the  plea 
is,  <*  whether  the  defendant  ought  to 
"  answer."  Latch.  178.  Cadman  v. 
Grendon.  Lib.  Plac  8,  9.  And  if  the 
defendant  pleads  that  the  plaintiff  is  ex- 
communicated, he  must  not  ^tk'^  judg- 
ment of  the  writf  but  "  that  he  ought 
"  not  to  be  answered ;  '*  3  Lev.  208. 
Sturton  V.  PierpoinL  Ibid.  240.  Hamp- 
son  V.  BiU  ;  and  the  plea  must  conclude 
with  praying,  "  that  the  suit  may  re- 
*<  main  without  day  until,"  &c.  1  Lutw. 
19.  Bradley  v.  Glynne.     Clift,  Ent,  8. 


(m)  However,  in  10  East,  83.  Bex 
V.  Shakespeare^  a  plea  of  misnomer  (to 
an  Indictment)  concluding  with  pray- 
ing judgment  of  the  said  indictment, 
and  that  the  defendant  might  not  be  com* 
pelted  to  answer  the  same,  was  held  good, 
on  the  authority  of  the  case  of  Rex  v. 
WesOfy,  E.SG.l.  (see  10  East,  85. 
n.  c.)  and  otherwise :  Contrary,  it  seems, 
to  the  opinion  of  Lord  Ellenborough 
C.  J.,  who  said,  that  in  the  case  of  a 
plea  in  bar,  the  court  will  give  that 
judgment,  which,  upon  the  whole  of  the 
record,  appears  to  be  the  proper  one, 
though  not  regularly  prayed  for  by  the 
party  ;  but  in  abatement,  the  court  will 
give  no  other  than  the  proper  judgment 
prayed  for  by  the  party :  And  the  same 
distinction  was  uken  in  1  B.  &  A.  172. 
Attwood  V.  Davis.  [See  also  4  Bing. 
428.  434.  Bowles  v.  Lusty.  1  Moo.  & 
P.  102.  S.C.] 

(«)  The  plea  of  an  attorney  to  an 
action  brought  against  him  by  bill  in 
K.  B.  as  a  common  person,  stated  his 
privilege  not  to  be  compelled  to  answer 
any  bill  exhibited  against  him  in  the 


custody  of  the  marshal,  &c.  and  con- 
cluded, *^  wherefore  he  apprehends  that 
"  the  court  here  will  not  and  ought  not 
"  to  take  further  cognizance  of  the 
<<  action  aforesaid  depending  against 
'«  him,  &c."  (instead  of  praying  judg- 
ment of  the  bill,  and  that  it  might  be 
quashed):  It  was  objected  that  from 
its  conclusion  this  must  be  taken  to  be 
a  plea  to  the  jurisdiction,  and  so  clearly 
bad  for  want  of  giving  another  com- 
petent court:  But  the  court  said  that 
it  was  not  to  be  considered  as  a  plea 
to  the  jurisdiction,  but  only  as  object- 
ing to  the  court's  taking  cognizance  of 
the  action  in  that  form  ;  and  adjudged 
the  bill  to  be  quashed.  12  East,  544. 
Chatland  v.  Thomley.  [An  attorney 
may,  since  stat  2  W.  4.  c.  39.,  be  pro- 
ceeded against  by  writ  of  summons  like 
any  other  person ;  but  it  must  still, 
generally  speaking,  be  in  the  court  of 
which  he  is  an  attorney.  2  M.  &  W. 
226.  Lewis  v.  Kerr.  1  Bing.  N.  C. 
297.  Davidson  v.  Chilman.  1  Scott, 
117.  S.  C.  5  M.  &  W.  293-  Percival 
V.  Coohe."] 
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ner  and  form  aforesaid  above  pleaded,  and  the  matter  in  the      Foxwist 
flame  contained,  are  not  sufficient  in  kw  to  quash  the  said  bill    and^thers  v. 
of  the  said  William^  John  Saint  Barbcy  Edwardy  WUliam  and 
Thamcts  thereof  against  the  said  John  Tremainey  to  which 


T^REMAINE. 


pL  3.  11.  pL  S8.  12.  pi.  SO.  So  if  the 
death  of  ooe  of  the  plaintiffs  or  de- 
fendants be  pleaded,  the  defendant 
must  not  pray  ^^  judgment  of  the  writ 
**  and  thai  the  same  may  be  quashed^'* 
but,  *^  if  the  court  will  proceed  anyfur^ 
**  ther  i  "  for  the  writ  was  in  fact  abated 
before  by  the  death  of  the  party ;  3 
Lev.'  120.  Hallowes  v.  Lucy  ;  it  being 
a  general  rule  that  every  plea  ought  to 
have  its  proper  and  apt  conclusion. 
I^atch.  17a(o) 

A  writ  is  divisible,  and  may  be 
abated  in  part,  and  remain  good  as  to 
the  residue ;  and  therefore  the  defend- 
ant may  plead  in  abatement  to  part, 
and  demur  or  plead  in  bar  to  the  re- 
sidue of  the  writ ;  the  settled  rule  upon 
this  head  being,  that  if  the  plaintiff  in 
his  action,  brought  either  upon  a  ge- 
neral writ,  such  as  debt,  detinue^  ac- 
count or  the  like ;  or  on  a  certain  and 
particular  one,  as  assumpsit,  trespass, 
casct  &C. ;  demands  two  things,  and  it 
appears  by  his  own  shewing,  that  he 
cannot  have  an  action,  or  better  writ 
for  one  of  them,  the  writ  shall  not 
abate  in  the  whole,  but  stand  for  so 
much  as  is  good ;  but  if  it  appears  that 


he  has  a  cause  of  action  for  both  the 
things  demanded,  but  the  writ  is  not 
the  proper  writ  for  one  of  them,  but 
he  may  have  another  for  it  in  another 
form,  the  whole  writ  shall  abate.  11 
Rep.  45.  b.  GodJrey*a  case.  1  H.  5. 
4.  b.  9  H.  7.  4.  a.  b.  per  Vavisor  and 
Brian.  1  Rol.  Rep.  11.  Childe  v. 
DurrarU.  Ibid.  77.  BuUen  v.  Godfrey. 
1  Saund.  285.  Duppa  v.  Mayo.  Gilb. 
C.  P.  259, -260.  Sdedit  5  T.  R.  557. 
Herries  v.  Jamieson,  per  Ashurst  J.  (p) 
As  in  detinue  of  a  box  with  charters 
and  muniments  concerning  the  plain- 
tiff's inheritance,  the  plaintiff  declared  of 
four  charters  come  to  the  defendant's 
hands  by  trover,  and  entitled  himself 
well  to  three,  and  it  appeared  by  his 
declaration  that  the  fourth  concerned 
land  whereof  the  plaintiff  and  his  wife 
were  Jointly  seised;  but  because  thia 
went  to  the  action  as  to  the  husband, 
for  he  alone  in  such  case  could  not 
have  another  action,  for  that  cause  it 
was  adjudged  that  the  writ  should 
stand  good  for  the  residue.  So  if  ex- 
ecutors bring  an  action  on  the  statute 
4  Edw.  3.  c.  7.  de  bonis  asportoHs  in 
vitd  testatoriSi  (see  1  Saund.  217  a,  note). 


(jai)  Such  a  plea,  however,  cannot  in 
general  be  pleaded  at  all,  since  the 
Stat.  8  &  9  W.  3.  c.  11.  s.  6.,  which 
enacts,  **  that  if  there  be  two  or  more 
<«  plaintiffs  or  defendants,  and  one  or 
*^  more  of  them  die,  if  the  cause  of 
*'  action  survive  to  the  surviving  plain- 
«*  tiff  or  plaintiffs,  or  against  the  survi- 
'*ving  defendant  or  defendants,  the 
^  writ  or  action  shall  not  be  thereby 
**  abated ;  but  such  death  being  sug- 
**  gested  upon  the  record,  the  action 
^  shall  proceed,  at  the  suit  of  the  sur- 

▼OL.  II.   PABT  II. 


<<  viving  plaintiff  or  plaintiffs,  against  the 
'*  surviving  defendant  or  defendants/' 
[But  such  a  plea  may  occur  where  the 
action  does  not  survive  to  the  surviving 
plaintiff.  See  6  B.  &  C.  253.  Checchi 
V.  Powell.^ 

(p)  [According  to  the  modern  prac- 
tice, if  there  be  a  misjoinder  of  the 
demands  of  the  plaintiff,  the  defendant 
demurs  to  the  whole  declaration ;  if  part 
of  the  demands  be  ill-founded,  he  de- 
murs to  that  part  of  the  declaration 
only.  See  ant^.  Vol.  1.  p.  286.  note  (A).] 
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FoxwisT  they  the  said  William  Foxwisty  John  Saint  Barbe,  Edward 

and  others  v.  Saint  Barbcy  William  Pinsentf  and  Thomas  Washer  have  no 

Tremaine.  j^eogggity,  nor  are  bound  by  the  kw  of  the  land  in  any  man- 

'  ner  to  answer.     And  this  they  are  ready  to  verify ;  wherefore 


far  breaking  ike  testators  close,  and 
taking  away  a  certain  sum  of  monej  in 
the  testator's  life*time,  though  the  writ 
will  not  lie  for  breaking  the  close^  yet 
it  is  good'  for  taking  away  the  money* 
But  where  a  man  brings  a  writ  of 
entry  in  the  nature  of  an  assize  for 
two  acres,  and  it  appears  by  his  own 
shewing  that  the  proper  writ  for  one  of 
the  acres  is  a  writ  of  entry  in  the/ier, 
the  whole  writ  shall  abate,  because  he 
may  have  a  better  writ  for  that  acre, 
and  therefore  he  has  misconceived  his 
action  as  to  that  1 1  Rep.  4>5.  b.  4f6.  a. 
Hob.  178.  Andrews  v.  Delahay.  So 
where  the  plaintiff  brought  an  action 
of  assumpsit  as  administrator^  and  de- 
elared  on  four  several  promises,  of 
which  three  were  laid  to  the  intestate^ 
and  the  fourth  was  a  general  insimul 
computasset  between  the  plaintiff  and 
defendant  of  matters  in  the  plaintiff^s 
own  right;  on  demurrer  the  court  ex 
officio  abated  the  whole  bill,  because 
the  plaintiff  had  misconceived  his  ac- 
tion as  to  the  insimul  computasset^  which 
was  of  a  different  nature  from  the  three 
other  demands,  and  required  a  different 
judgment^  and  the  action  for  it  ought 
to  have  been  brought  in  his  own  right. 
Carth.  235.  Bogers  v.  Cooke.  S.C. 
1  Show.  366.  1  Salk.  10.  S.  P.  1  Wils. 
17L  Hooker  v.  Quitter.  2  Str.  1271. 
S.  C.  However,  where  the  writ  is 
general^  as  if  the  plaintiff  in  debt  de- 
mands 100/.  in  the  writ,  and  the  declar- 
ation states  in  the  first  count  that  50/., 
parcel  of  the  sum,  was  due  upon  simple 
contract,  and  in  the  second  count  that 
the  remaining  50/.  was  due  upon  bond, 
and  on  oyer  it  appears  that  the  bond 
was  not  then  payable,  the  whole  writ  will 
abate  for  a  variance  between  it  and  the 


declaration ;  for  by  the  plaintiff's  own 
shewing  it  appears  that  he  has  de- 
manded in  his  writ  a  larger  sum  than 
is  due,  and  therefore  the  writ  is  not 
warranted  by  the  declaration.  Keilw. 
31.  b.  per  JReade  J.  9  H.  7.  4.  a.  per 
Vavisor.  S  Mod.  41.  Marsh  v.  CuHer. 
And  this  does  not  seem  to  be  contra- 
dicted by  the  before  cited  case  of 
Andrews  v.  Delakay.  Hob.  178. ;  for 
that  was  a  suit  by  billf  and  there  was 
also  a  verdict,  and  the  plaintiff  entered 
SL  nolle  prosequi  to  the  bond  not  due; 
and  Lord  Hobart  intimates  a  doubt 
whether  it  would  have  been  good  even 
then,  if  the  suit  had  been  by  original : 
nor  by  the  cases  of  Aylett  v.  Lowe^ 
2  Black.  1221.  and  Walker  v.  Witter, 
Doug.'  1.,  in  which  it  is  held,  that  it  is 
not  necessary  that  the  plaintiff  should 
in  an  action  of  debt  recover  the  exact 
sum  due,  for  no  variance  appeared  in 
those  cases  between  the  writ  and  de* 
claration;  but  it  was  a  mere  question 
of  evidence,  whether  proof  of  a  less 
sum  due  would  support  an  action  which 
demanded  a  greater  sum.  It  is  true* 
that  in  the  case  of  M*QuilUn  v.  Cox, 
1  H.  Black.  249.  the  declaration  stated 
a  less  sum  than  was  demanded  in  the 
writ,  and  still  the  action  was  held  main- 
tainable; but  that  case  seems  to  be 
distinguishable;  for  in  the  first  place 
the  variance  appeared  only  between 
the  recital  of  the  writ  and  the  declar- 
ation ;  and  in  the  next  the  variance,  if 
material,  was  not  pleaded  in  abatement 
of  the  writ ;  but  there  was  a  demurrer 
to  the  declaration,  and  therefore  no  ad- 
vantage could  be  taken,  in  that  stage, 
of  a  matter  which  was  only  pleadable 
in  abatement  And  the  question  asked 
by  the  court  in  the  case  of  Berries  v. 
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Tremain£. 


for  want  of  a  sufficient  answer  in  this  behalf,  thej  the  said      Foxwist 
William  Faxwisty  John   Saint  Barbe^  Edward  Saint  Barbe,  and  others  r. 
WiUiamPinsentyKii^  Thomas  ^o^A^  pray  judgment,  amf^Aeir 
damagea(2)an  occasion  of  the  premises  to  be  adjudged  to  them,  Sfc. 
And  the  said  John  Tremaine  says,  that  the  plea  aforesaid 


Jamiesanj  5  T.  R.  555^  namely,  whe- 
ther, if  the  second  count  had  been  bad, 
there  would  not  then  have  been  a 
Tariance  between  the  writ  and  declar- 
ation as  to  the  sum  demanded,  seems 
to  eonfirm  this  rale ;  for  if  the  second 
eoont  had  in  that  case  been  bad,  it  is 
presumed  there  would  have  been  a 
Tariance,  notwithstanding  the  case  of 
IPQuittin  r,  CoXj  which  was  cited  to 
shew  that  there  would  have  been  no 
Tariance ;  but  as  the  court  was  of  opt- 
fitoft  that  the  second  count  was  good, 
It  was  not  necessary  to  decide  that 
question.  And  there  seems  to  be  a 
difference  between  the  case,  where  it 
appears  manifestly  that  the  plaintiff 
has  demanded  a  less  sum  in  his  de- 
claration, as  where,  for  instance,  the 
day  of  payment  of  one  of  the  sums  is 
not  yet  come,  and  where  the  sums  in 
the  declaration  agree  with  the  sum  iU 
the  writ,  but  it  is  a  question  of  law,  whe- 
ther a  count,  containing  a  part  of  that 
sum,  can  be  supported ;  in  the  former 
case,  the  whole  writ  abates  for  vari- 
ance, but  in  the  other,  the  defendant 
must  demur  to  that  count  (q) 

The  before  cited  case  of  Herries  v. 
Jamieson  (5  T.  R.  553.)  was  an  action 
of  debt  to  recover  1066/.  as  expressed 
in  the  writ.  The  first  count  in  the 
declaration  was  for  1000/.  borrowed  by 
the  defendant  of  the  plaintiff,  and  the 
second  was  for  66^  for  interest  upon 
a  certain  other  sum.  The  defendant 
prayed  judgment  of  the  writ,  because 
the  said  sum  of  money  in  the  said  writ 


mentioned,  and  thereby  supposed  to  be 
borrowed  from  the  plaintiff,  was  bor- 
rowed of  him  by  the  defendant  and  five 
others  (naming  them)  jointly  and  not  by 
the  defendant  only.  To  this  there  was 
a  special  demurrer,  shewing  for  cause, 
that  the  plea,  though  pleaded  in  abate- 
ment of  the  whole  demand,  did  not 
extend  to  both  the  causes  of  action, 
but  only  to  one  of  them,  and  that  the 
defendant  had  not  pleaded  in  abate- 
ment of  the  declaration,  but  of  the  writ 
merely,  and  had  nevertheless  relied 
upon  matter  appearing  only  in  the  de- 
claration, without  shewing  any  defect 
in  the  writ ;  and  it  was  resolved  by  the 
court,  that  as  the  plea  professed  to  an- 
swer the  whole  declaration,  and  yet 
gave  an  answer  only  to  part,  it  was 
therefore  bad ;  (see  1  Saund.  28.  Earl 
of  Manchester  v.  Vcdcy  note  (3) ;)  that 
the  two  sums  mentioned  in  the  two 
counts  must  be  taken  to  be  two  distinct 
sums  that  were  not  connected  with  each 
other,  for  one  was  for  money  borrowed, 
and  the  other  for  the  interest  of  another 
sum  lent  by  the  plaintiff;  that  if  the 
second  count  could  not  be  supported, 
the  defendant  should  have  demurred  to 
it,  and  not  pleaded  in  abatement  to  the 
whole  declaration  for  a  defect  in  one 
count,  but  have  pleaded  in  abatement 
to  one  count,  and  demurred  to  the 
other ;  for  a  writ  may  be  abated  as  to 
one  count,  and  remain  good  for  the 
other,  according  to  the  resolution  in 
Godfrey* s  case,  1 1  Rep.  4?5.  b.  (r) 
But  it  must  not  be  infen*ed  from  this 


(y)  [But  see  antd,  VoL  I.  p.  288  k. 
■ote  (a).     318  <».  note  (c).] 
(r)  [6  Bing.  N.  C.  28.  26.   HiU  v. 


WhiU.  8  Scott,  245.  24-9.  S.  C.  10 
M.  &  W.  102.  Phillips  v.  ClaggeU.  Ac- 
cord,1 
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Foxwist  and  others  versics  Tremaine. 


FOXWIST 

and  others  v, 
Tremaine. 

"■: — r — ' 

Joinder  in  de- 
murrer. 


by  him  the  said  John  Tremaine  in  manner  and  form  aforesaid 
above  pleaded,  and  the  matter  in  the  same  contained,  are 
good  and  sufficient  in  law  to  quash  the  said  bill  of  them  the 
said  WUliam  Foxwist,  John  Saint  Barbe,  Edward  Saint  Barbe, 
William  Pijisent,  and  Thomas  Washer  thereof  against  him  the 


case,  that»  where  the  defendant  pleads 
that  there  are  joint  contractors,  or  obli- 
gors not  named,  or  other  matter  of  the 
like  nature,  he  is  bound  to  plead  in 
abatement  both  of  the  declaration  and 
writ.  For  if  the  defendant  had  pleaded, 
<<  that  the  said  1066A  alleged  in  the  writ 
'<  to  be  due  and  owing  from  the  de- 
<*  fendant  to  the  plaintiff,  if  any  such 
**  debt  was  due'  and  owing  at  all  unto 
''  the  plaintiff,  was  due  and  owing  from 
<<  the  defendant  and  other  persons  (nam- 
<<  ing  them)  jointly,  and  not  from  the 
<'  defendant  alone,  and  which  said  per- 
<<  sons  are  still  living,  &c.  and  this,  &c 
*'  wherefore  inasmuch  as  the  said  other 
'<  persons  are  not  named  in  the  said 
*^  writ,  the  defendant  prays  judgment 
'<  of  the  said  writ,  and  that  the  same 
'<  may  be  quashed/'  it  should  seem, 
that  the  plea  would  have  been  suffi- 
cient, without  also  praying  judgment 
of  the  declaration.  Clift.  Ent  4.  pi.  6, 
7.  17.  The  objection  to  the  plea  in 
abatement,  as  far  as  regards  this  point, 
appears  to  have  arisen  from  the  de- 
fendant's pleading  a  matter  which  did 
not  appear  in  the  writ,  but  in  the  de- 
claration, in  abatement  of  the  writ; 
therefore  according  to  the  distinction 
already  noticed,  the  defendant  ought  to 
have  pleaded  in  abatement  both  of  the 
declaration  and,  writ 

Indeed,  where  it  is  intended  to  plead 
in  abatement  only  of  part  of  the  writ, 
and  the  cause  of  abatement  arises  from 
some  of  the  counts  of  the  declaration,  the 
defendant  must  plead  in  abatement  of 
both.  Thus  where  in  debt,  the  declar- 
ation consisted  of  five  counts,  the  1st 
and  2d  were  upon  bond,  and  the  others 
upon  simple  contract ;  and  the  defend- 


ant, as  to  the  1st  and  2d  counts,  pleaded 
nan  est  factum,  and  then  proceeded  thus: 
**  And  as  to  the  writ  of  the  plaintiff, 
'<  and  the  declaration  founded  thereon 
"  as  to  the  3d,  ith,  and  5th  counts,  the 
<*  defendant  prAjs  Judgment  of  the  said 
*'  writ,  and  the  said  declaration  as  to  the 
'<  said  3d,  4th,  and  last  counts,  and  that 
<<  the  said  writ  and  declaration  as  to 
**  those  counts  may  be  quashed,  because 
'<  he  saith,  that  the  said  several  supposed 
«  debts  or  sums  of  money  in  the  said 
"  3d,  4th,  and  last  counts  respectively 
'^  mentioned,  if  any  such  debts  or  sums 
"  of  money  ever  accrued  or  were  due 
<'  and  owing  unto  the  plaintiff,  were, 
<<  and  each,  and  every  of  them  were, 
"  and  was,  due  and  owing  from  the 
**  defendant  jointly  and  together  with 
^*  one  R,  2>.  unto  the  pluntiff,  and  not 
"  from  the  defendant  F.  only,  and  which 
'*  said  IL  2).  is  still  living,  to  wit,  at 
'^  Westminster  aforesaid  in  the  said 
**  county.  And  this  the  defendant  F.  is 
'*  ready  to  verify.  Wherefore,  inasmuch 
<<  as  the  said  R.D.  is  not  named  in  the 
'<  said  writ  and  declaration,  the  defend- 
"  ant  F.  ^m^s  judgment  of  the  said  writ, 
'<  and  the  said  declaration  as  to  the  Sd, 
"  4th,  and  last  counts  thereof,  and  that 
"  the  said  writ  and  said  declaration 
*'  thereon  founded,  as  to  the  said  last 
<<  mentioned  counts,  may  be  quashed;" 
and  on  demurrer  to  this  plea,  it  was  ob. 
jected  that  the  plea  ought  not  to  have 
prayed  judgment  of  the  whole  writ, 
because  it  goes  only  to  the  three  last 
counts  of  the  declaration :  But  the  court 
was  of  opinion,  that  a  general  writ  of 
debt  is  divisible  and  may  be  abated  in 
part  and  remain  good  for  the  residue* 
A  joint-tenancy  of   parcel    shall  not 
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fiud  Jokfi  TVemaine,  which  said  plea  and  the  matter  in  the     |  Foxwist 
same  contained^  he  the  said  John  Tremaine  is  ready  to  verify  a^d  others  r. 
and  prove  as  the  court  here^  &c.     And  because  the   said 
WUKam  Faxunst,  John  Saint  Barbe,  Edward  Saint  Barbe^ 


Tremaine. 


abate  the  whole  writ,  though  the  de- 
mand be  of  a  thing  entire,  as  of  a  ma- 
nor; DocPlac.  ?•;  and  though  the  party 
demand  judgment  of  the  whole  writ, 
the  court  may  abate  it  in  part  only. 
Rast  Ent  108.  b.  109.  a.  233. :  For  if 
the  demand  or  petition  of  a  plea  be  too 
large,  the  court  may  abridge  it :  And 
therefore  they  gave  judgment  that  so 
much  of  the  said  writ  as  regarded  the 
Sd,  4th,  and  last  counts  of  the  declar- 
ation, and  also  the  3d,  4th,  and  last 
counts  of  the  declaration,  should  be 
severally  quashed.  2  Bos.  &  Put.  420. 
Powell  V.  PuUarUm  and  another. 

But  if  the  plaintiff  himself  acknow- 
ledges his  writ  false  in  the  whole  or  in 
part,  the  whole  writ  shall  abate.  1  H.  5. 
4.  pL  5.  As  where  in  debt  the  plain- 
tiff demands  SO/L,  and  it  appears  by  the 
l^ntifT's  own  shewing  that  he  has  no 
cause  of  action  for  10/.  parcel  of  such 
debt.  Hob.  279.  Earlof  Clanrichard% 
case.  So  where  in  trespass  'against  A. 
only,  the  plaintiff  declared  that  the  de- 
fendant toffether  with  B.  and  C,  com- 
mitted the  trespass,  his  writ  shall  abate, 
for  by  his  own  shewing  he  has  falsified 
his  writ  (s)  ;  but  if  trespass  be  brought 
against  A.  and  he  plead  that  the  tres- 
pass was  done  by  him  and  B^  and  that 
the  plaintiff  released  B.  and  the  plain- 


tiff traverses  the  release,  his  action  shall 
not  abate.  Hob.  194.  Cole  y.  Bishop 
of  Coventry.  See  1  Saund.  285  a. 
Duppa  V.  MayOj  note  (7). 

By  statute  4  Ann.  c.  16.  s.  11.  it  is 
enacted,  that  no  dilatory  plea  shall  be 
received  in  any  court  of  record,  unless 
the  party  offering  such  plea  do  by  affi- 
davit prove  the  truth  thereof,  or  shew 
some  probable  matter  to  the  court  to 
induce  them  to  believe  that  the  fact  of 
such  dilatory  plea  is  true.  This  statute 
extends  to  pleas  in  abatement  in  cri- 
minal cases,  such  as  indictments,  as 
well  as  in  civil  cases.  3  Burr.  1617. 
Rex  V.  Granger,  It  is  not  necessary 
the  affidavit  should  be  made  by  the 
party  himself;  it  it  be  made  by  his 
attorney  it  is  sufficient ;  for  that  affords 
probable  cause  to  induce  the  court  to 
believe  that  the  plea  is  true,  which  is 
all  that  is  required  by  the  statute. 
Barnes,  344.  Lumley  v.  Foster,  If  the 
plea  be  filed  without  an  affidavit  it  is 
considered  as  a  mere  nullity,  and  the 
plaintiff  may  sign  judgment.  See  2 
Ld.  Raym.  1409.  Hughes  v,  Alvarez, 
I  Str.  639.  S.C.  (t) 

It  is  observable  that  the  statute  does 
not  say  that  no  plea  in  abatement  shall 
be  received  without  an  affidavit,  but 
that  no  dilatory  plea  shall  be  received 


(js)  It  seems  clear  that  this  is  not 
good  law;  for  even  where  the  non- 
joinder of  other  parties  is  pleadable  in 
abatement  (which  is  not  the  case  here), 
yet  it  must  be  pleaded^  and  if  it  be  not, 
no  advantage  can  be  taken,  although 
the  dedaiation  itself  disclose  the  non- 
joinder :  6  T.R.  766.  Addison  v.  Over- 
end:  [See  per  Tindal  C.  J.  3  Scott, 
N.  R.  149, 150.    Fowler  v.  Richerbtf:-\ 


A  fortioriy  therefore,  where  the  non- 
joinder, if  pleaded,  would  not  abate  the 
writ,  it  cannot  have  that  effect  from  the 
circumstance  of  its  being  disclosed  in 
the  declaration.     Post,  396.  note  (1). 

(/)  [So  he  may  sign  judgment,  if  the 
affidavit,  referring  to  the  declaration,  is 
sworn  before  the  declaration  is  delivered. 
1  Cr.  &  J.  287.  Bower  v.  Kemp,  2 
Cr.  &  J.  544.  Johnson  v.  PoppkweU,'} 
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Foxwist  and  others  versus  Tremaine. 

William  Pinsentf  and  Thomas  Washer  haye  not  answered  the 
said  plea^  nor  hitherto  in  any  wise  denied  the  same,  he  the 
said  John  TVemaine^  as  before,  prays  judgment  of  the  said  bill, 
and  that  the  said  bill  may  be  quash^,  &c.  But  because  the 
court  of  our  said  lord  the  king  now  here  is  not  yet  advised 


without  one.  Therefore  in  the  construc- 
tion of  this  statute  it  is  holden,  that  it 
is  not  confined  to  pleas  in  abatement, 
but  extends  to  all  dilatory  pleas,  though 
they  are  not  strictly  pleas  in  abate- 
ment^ because  they  do  not  go  to  the 
merits  of  the  action,  but  are  in  delay 
of  it  Thus  where  in  a  writ  of  right, 
the  tenant  who  was  seised  of  the  estate 
for  the  term  of  his  life  only^  prayed  aid 
of  him  in  the  reversion  in  fee,  (which  is 
the  duty  of  every  tenant  for  life  to  do, 
if  a  writ  of  right  is  brought  against  him, 
otherwise  the  taking  upon  himself  to 
join  the  mise  on  the  mere  right  will 
amount  to  a  forfeiture  of  his  estate),  it 
was  holden,  that  the  plea  of  aid  prayer, 
though  not  a  plea  in  abatement,  was 
yet  a  dilatory  plea  within  the  statute 
4  Ann.  c  16.  and  required  an  affidavit 
of  the  truth  of  it.  2  Bos.  &  Pul.  384. 
.  Onslow  V.  Smith,  So  where  in  a  scire 
facias  against  the  heir  and  terre-tenants 
of  A^  the  sheriff  returned  B,  tenant 
of  certain  premises  whereof  A.  was 
seised  in  fee  on  the  day  of  giving  the 
judgment  or  ever  afterwards,  and  that 
there  was  no  other  tenant  in  his  baili- 
wick whom  he  could  warn,  and  that 
there  was  no  heir ;  —  the  defendant 
pleaded  that  the  plaintiff  ought  not  to 
have  execution,  because  there  were 
other  tenants  of  other  premises  (naming 
them)  in  the  same  county,  whereof  the 
said  A.  was  seised  in  fee  after  the  day 
the  judgment  was  given,  who  were  not 
returned  tenants  by  the  sheriff,  and 
concluded  his  plea  in  the  same  form 
with  the  plea  in  Jeffreson  ▼.  Morton^ 
(ant^,  8.)  namely,  ^^  wherefore  he  prays 
**Jtidgmentf  if  he  ought  to  be  compelled 
*\  to  answer  the  aforesaid  writ  of  scire 


"  facias  in  form  aforesaid  returned:  ** 
This  plea  having  been  put  in  without 
an  affidavit,  the  plaintiff  signed  judg- 
ment; and  a  rule  being  obtained  to 
shew  cause  why  the  judgment  should 
not  be  set  aside,  it  was  argued  against 
the  rule  by  the  plaintiff's  counsel,  that 
though  this  was  not  a  plea  in  abate- 
ment, because  that  must  give  a  better 
writ,  and  here  there  is  no  defect  in  the 
writf  but  in  the  sheriff's  return;  and 
though  the  judgment  of  the  court,  in 
case  the  truth  of  the  plea  is  admitted, 
is  not,  like  the  judgment  on  a  plea  in 
abatement,  that  the  writ  should  be 
quashedy  but  the  plaintiff  prays  ano- 
ther writ  to  warn  the  terre-tenants  that 
are  omitted,  which  is  granted  return- 
able on  a  particular  return,  and  a  dies 
datus  is  given  to  the  plaintiff  and  the 
tenants  returned  in  the  former  writ,  to 
the  day  of  the  return  of  the  said  writ ; 
(see  the  entry,  ante,  8,  9.  Jeffreson  v. 
Morton,  2  Ld.  Raym.  1255.  Adams  v. 
Savage.  2  Vent  105.  Prynnev.  Slough- 
ter;)  yet  it  was  clearly  a  dilatory  plea, 
inasmuch  as  it  does  not  go  to  the 
merits  of  the  scire  facias^  but  because 
all  the  terre-tenants  ought  to  contri- 
bute equally,  the  plea  prays  that  exe- 
cution should  be  delayed,  and  the 
merits  of  the  scire  facias  postponed^ 
until  all  the  terre-tenants  are  returned 
warned,  and  brought  before  the  court ; 
and  therefore  being  a  dilatory  plea 
required  an  affidavit  within  the  said 
statute  of  AnnCf  without  which  it  was 
a  mere  nullity,  and  the  plaintiff  had  a 
right  to  sign  his  judgment  And  of 
that  opinion  was  the  whole  court,  and 
discharged  the  rule  for  setting  aside  the 
judgment     Phelps,  gent,  administra^ 
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what  judgment  to  give  of  and  i^pon  the  premises,  a  day  there-      Foxwist 
fcie  is  given  to  the  parties  aforesidd,  before  our  lord  the  king  and  others  v. 
at  Westminster,  nntil  Friday  next  after  the  octave  of  the  Holy    Tremaine. 
Tmitjfy  to  hear  their  judgment  of  and  upon  the  premises,   ^^^  adviiare 
lor  that  the  court  of  our  said  lord  the  king  here  is  thereof  not  wdt. 


tor  V.  Lewisy  derkt  Exchequer,  71  T, 
41  Geo.  S.  Forrest  144.  Indeed  if  the 
vrit  be  special  against  the  particular 
tenants  bj  name,  which  is  never  the 
case  now,  though  it  seems  to  have  been 
anciently  the  course,  Bridg.  72.  Bol- 
iemd  V.  Jaeksofh  the  plea,  that  there 
are    other    terre-tenants    not   named, 


would  be  in  abatement  of  the  writ,  be- 
cause there  would  then  be  a  defect  in 
the  writ  itself.  2  Salk.  601.  Adams  v. 
Savage,  (u) 

(2)  This  manner  of  concluding  a  de- 
murr^  to  a  plea  in  abatement  seems  to 
be  warranted  by  some  precedents.  In 
East  473.  b.     1  Lutw.  9.     Walford  v. 


(«)  \h.  plea  bj  an  attorney  relying 
on  bis  privilege,  (antd,  210.  note  (n))  is 
a  dilatory  plea  within  the  statute.  1 
Bing.  N.C.  297.  Davidson  y.  Chilman. 
1  Scott,  117.  S.  C.  So  is  a  plea  of  the 
defendant's  coverture,  t.  e,  that  she  has 
married  since  she  entered  into  the  con- 
tract, or  committed  the  tort :  And  if 
there  be  no  affidavit  of  verification, 
the  plaintiff  may  sign  judgment  as  for 
want  of  a  plea,  although  part  of  the 
cause  of  action  accrued  after  the 
coverture.  9  M.  &  W.  299.  Lovell  v. 
Walker.  The  coverture  of  the  de- 
fendant at  the  time  of  the  contract  en- 
tered into  is  a  plea  in  bar  (Reg.  Gen. 
R  4  W.  4.)  But  the  coverture  of  the 
plaintig^  cannot  be  pleaded  in  bar  to 
an  action  on  a  covenant  made  between 
the  defendant  and  the  plaintiff,  or  on  a 
bond  or  note  given  to  her  during  cover- 
ture ;  for  it  is  a  matter  only  for  a  plea 
in  abatement,  in  respect  of  the  non- 
joinder of  the  husband  ;  12  M.  &  W. 
97*  Bendix  v.  Wakeman  ;  at  all  events 
unless  the  plea  goes  on  to  shew  that  the 
plaintiff's  husband  has  dissented  from 
her  right  to  the  chose  in  action  in 
some  operative  way,  as  by  taking  a  new 
security,  so  as  to  vest  the  interest  in 
himself.  Ibid.  99, 100.  (See  an td.  Vol. 
I;  p.  210  a.  note  (a). 


As  to  pleas  in  abatement  for  the 
non-joinder  of  any  person  as  a  co-de- 
fendant, it  is  enacted  by  stat  S  &  4 
W.  4.  c.  42.  s.  8.,  that  no  plea  in  abate- 
ment for  such  non-joinder  shall  be 
allowed,  ^  unless  it  shall  be  stated  in 
*<  such  plea  that  such  person  is  resident' 
^<  within  the  jurisdiction  of  the  court, 
<'  and  unless  the  place  of  residence  of 
<<  such  person  shall  be  stated  with  con- 
"  venient  certainty  in  an  affidavit  veri- 
"  fying  such  plea.*'  This  clause  was 
meant  to  apply  only  to  the  case  of  a 
co-contractor,  or  of  some  person  jointly 
liable  with  the  defendant,  so  that  in 
the  event  of  the  bankruptcy  or  in- 
solvency of  that  person,  the  plaintiff 
might  reply  that  fact  under  the  9th 
section,  and  continue  his  action' 
against  the  solvent  defendant  alone. 
See  ant^  Vol.  I.  p.  207  a.  note  (/). 
Therefore  it  does  not  extend  to  a  plea 
in  abatement,  of  the  coverture  of  the 
defendant.  8  M.  &  W.  526.  Jones  v. 
Smith.  As  to  the  form  of  the  requisite' 
affidavit,  see  9  Dowl.  1019.  Wheatley* 
V.  Golney. 

By  section  10  of  the  same  statirife,  it' 
is  enacted,  <^  that  in  all  cases  in  which 
<<  after  such  plea  in  abatement  the 
^'  plaintiff  shall,  without  having  pro- 
*<  ceeded  to  trial  upon  an  issue  thereon, - 
K  4 
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FoxwisT     yet,  &C.     At  which  day  before  our  lord  the  king  at  WeMtmiU" 

and  others  v.  ster  come  the  parties  aforesaid  by  their  attomies  aforesaid ; 

Tremaine.    thereupon  all  and  singular  the  premises  being  seen,  and  by 

'  the  court  of  our  said  lord  the  king  here  fully  understood,  and 

mature  deliberation  being  thereupon  had,  for  that  it  appears 


Savil^  and  BrownL  Rediv.  2,  pi.  6.  the 
demurrer  concludes  with  '<  a  prayer  of 
<^  damages,  or  debt  and  damaees ;" 
and  in  1  Lutw.  28.  Young  ▼.  CcuBf 
**  that  the  said  writ  may  be  adjudged 
*^  good  and  sufficient^  and  also  with  a 
*<  prayer  of  damages."  But  other  pre- 
cedents are  to  the  contrary.  In  1  Lutw. 
19.  Bradley  v.  Glynne.  Ibid.  21.  LMe 
T.  Plants  the  conclusion  is,  "  that  the 
**  defendant  may  answer  the  said  writ ;" 
and  in  BrownL  Rediv.  2.  pi.  5.  Lev. 
Ent.  5B.  Clift.  28.  pi.  61.  "  that  the 
"  said  writ  or  bill  may  be  adjudged 
'<  good,"  omitting  in  each  case  a  prayer 
of  the  debt  or  damages ;  and  in  1  Lutw. 
26.  Nares  v.  Huntingdon^  a  demurrer 
to  a  plea  in  abatement,  in  a  scire  facias 
on  a  recognizance,  concludes  with  pray-> 
ing  judgment,  and  "  that  the  said  writ 
*'  may  be  adjudged  good,  and  execu- 
'<  tion  against  the  defendant  on  the  re- 


"  cognizance."  However  the  better 
and  proper  form  seems  to  be  to  omit 
the  praying  of  damages,  or  debt  and 
damages,  and  to  conclude  with  praying 
judgment  that  "  the  writ  or  bill  may 
"  be  adjudged  good^  and  that  the  de» 
^^fendant  mag  answer  further  thereto;** 
for  the  plaintiff  ought  not  to  conclude 
in  bar,  but  only  affirm  bis  writ ;  and  if 
the  demurrer  be  allowed^  the  judgment 
is  not  that  the  plaintiff  shall  have  bis 
debt  or  damages^  but  that  the  defendant 
shall  answer  over,  as  appears  from  the 
next  note.  And  it  has  been  adjudged^ 
that  where  the  plaintiff  rep/tef  to  a  plea 
in  abatement,  and  the  defendant  cfemicrt 
to  the  replication,  the  plaintiff  must 
not  conclude  his  joinder  in  demurrer, 
**  with  praying  judgment  of  his  debt 
<<  or  damages,"  for  to  conclude  in  chief 
is  wrong ;  but  the  plaintiff  must  pray 
that  he  mag  answer  aver.  1  Wils.  802. 


commence  another  action  against  the 
defendant  or  defendants  in  the  action 
in  which  such  plea  in  abatement  shall 
have  been  pleaded,  and  the  person  or 
persons  named  iu  such  plea  in  abate- 
ment as  joint  contractors,  if  it  shall 
appear  by  the  pleadings  in  such  sub- 
sequent action,  or  on  the  evidence  at 
the  trial  thereof,  that  all  the  original 
defendants  are  liable,  but  that  one  or 
more  of  the  persons  named  in  such 
plea  in  abatement,  or  any  subsequent 
plea  in  abatement,  are  not  liable  as 
a  contracting  party  or  parties,  the 
plaintiff  shall  nevertheless  be  entitled 
to  judgment,  or  to  a  verdict  and  judg- 
meut,  as  the  case  may  be,  against  the 
other  defendant  or  defendants,  who 


**  shall  appear  to  be  liable ;  and  every 
^*  defendant  who  is  not  so  liable  shall 
'<  have  judgment,  and  shall  be  entitled 
<*  to  his  costs  as  against  the  plaintiff, 
**  who  shall  be  allowed  the  same  as 
<*  costs  in  the  cause  against  the  defen- 
<<  dant  or  defendants  who  shall  have  so 
**  pleaded  in  abatement  the  non-joinder 
'<  of  such  person  ;  provided  that  any 
<*  such  defendant  who  shall  have  so 
« pleaded  in  abatement,  shall  be  at 
**  liberty  on  the  trial  to  adduce  evidence 
<<of  the  liability  of  the  defendants 
"  named  by  him  in  such  plea  in  abate- 
**  ment."  A  form  of  commencing  a 
declaration  in  a  second  action,  after  a 
plea  of  non-joinder  in  abatement,  is  fur- 
nished by  R.  G.  JK  r.  4  W.  *.  r.20.] 
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to  the  court  here^  that  the  plea  aforesaid  by  him  the  said  Foxwist 
Jchn  IVemaine,  in  manner  and  form  aforesaid  above  pleaded,  ^d  others  v, 
and  the  matter  in  the  same  contained^  are  not  sufficient  to 
quash  the  said  bill  of  them  the  said  WiBiamf  John  Saint  Barbe, 
JEdward,  William  and  Thanuis  thereof  against  him  the  said 
John  Trenudney  it  is  considered  bj  the  court  that  the  said 
John  Tremaine  have  a  further  day  (3)  to  answer  the  said  de- 


Tremaink. 


[211  ] 


Amm.  S.  P.  Carth.  137.  Bisse  ▼.  Hare- 
«mrL  1  Show.  155.  1  Salk.  177.  S.C. 
The  principle  of  which  case  seems  to 
i^ply  to  the  Gondosion  of  a  demurrer 
by  the  plaintiff  to  a  plea  in  abatement ; 
and  in  1  Show.  255.  Carter  v.  Davis. 
Carth.  187.  1  Salk.  218.  S.  C  where 
the  plaintiff  demurred  to  a  plea  in 
abatement  as  in  bar  with  praying  judg- 
ment and  damages,  and  the  defendant 
joined  as  in  bar,  it  was  holden  that  the 
whole  plea  was  discontinued,  because 
the  demurrer  in  bar  was  no  answer  to 
the  plea  in  abatement,  and  a  discon- 
tinuaooe  of  part  is  a  discontinuance  of 
the  whole,  (r) 

Since  writing  the  above  note^  a  case 
has  been  determined,  which  seems  to 
confirm  the  observation  made  in  it : 
where  to  a  replication  to  a  plea  in  abate- 
ment in  assumpsit,  the  defendant  de. 
murred,  and  plaintiff  joined  in  demurrer 
concluding  with  a  prayer  of  judgment 
and  damages;  and  judgment  being 
given  on  the  demurrer  for  the  plaintiff 
in  the  C.  B.  that  the  replication  was 
sufficient,  and  that  the  plaintiff  ought 
to  recoTer  his  damages,  the  plaintiff 
executed  his  writ  of  inquiry,  and  en- 
tered final  judgment ;  but  the  judgment 
was  reversed  in  the  K.  B.,  because  the 
judgment  on  the  demurrer  was  for  the 
plaintiff  to  recover  his  damages,  whereas 
it  ought  to  have  been  for  the  defendant 
to  answer  over.  1  East  Rep.  542. 
Bowen  v.  Shapcott* 


(S)  We  have  seen,  that  where  the 
defendant  pleads  in  abatement,  and  the 
plaintiff  demurs  to  it,  and  the  plea  is 
disallowed  by  the  court,  the  judgment 
is  not  final,  but  only  that  the  defendant 
answer  over.  Yelv.  112.  Thompson  v. 
Collier.  1  Vent  137.  PuU  v.  Nosworthy. 
But  if  the  plaintiff  take  issue  upon  a 
plea  in  abatement,  and  it  be  found 
against  the  defendant,  ih^n  final  judg- 
ment is  given  against  him.  Yelv.  112. 
Thompson  v.  CoUier^  per  Williams  J. 
1  Lev.  163.  Amcots  v.  Amcots,  Sir 
T.  Raym.  118.  S.C.  1  Vent  22. 
Anon.  Latch,  178.  Cadman  v.  Grendon. 
And  if  issue  be  taken  on  a  plea  in 
abatement  to  an  action  of  assumpsit  or 
case,  and  it  be  found  for  the  plaintiff, 
he  must  take  care  that  the  same  jury 
assess  the  damages  in  the  action ;  other- 
wise a  venire  de  novo  must  be  awarded. 
As  where  in  assumpsit  for  goods  sold 
and  delivered,  the  defendant  pleaded 
misnomer  in  abatement ;  the  plaintiff 
replied  that  the  defendant  was  known 
as  well  by  one  name  as  the  other ;  and 
issue  being  joined  thereupon  the  jury 
found  for  the  plaintiff,  but  did  not  assess 
any  damages ;  the  court  were  of  opi- 
nion, first,  that  the  judgment  must  be 
peremptory,  there  being  no  difference 
whether  the  issue  is  joined  upon  a  fact 
in  a  plea  in  abatement^  or  in  a  plea  in 
bar ;  but  upon  a  demurrer  th^re  shall 
be  a  respondeas  ouster  ;  and  2dly,  that 
a  venire  de  novo  must  be  awarded,  for 


(v)  [But  see  now  the  general  form  of  demurrer  and  joinder  prescribed  by 
Keg.  Gen.  JJ.  T.  4  W.  4.  r.  14.] 


211 


Foxwist  and  others  versits  Tremaine. 


FOXWIST 

and  others  v. 
Tremaine. 

T 

Judgment  of 

respondent 

ouster. 


Defendant 
pleads  infancy. 


Rq>Ucation, 
takes  issue 
tbereon. 


claration  of  the  ssdd  William^  John  Saint  Barbe,  Edwardj 
WiUiamy  and  Thomasy  as  in  chief;  and  a  farther  day  is  given 
by  the  said  court  of  our  said  lord  the  king  here  to  the  said 
John  Tremaine^  until  Saturday  on  the  morrow  of  St.  Martin, 
to  answer  the  said  declaration  of  the  said  fVilliam,  John  Saint 
Barbe,  Edward,  WiUiam,  and  Thonuu.  At  which  day  before 
our  lord  the  king  at  Westminster  come  as  well  the  aforesaid 
William,  John  Saint  Barbe,  Edward,  William,  and  Thomas 
by  their  attorney  aforesaid^  as  the  said  John  Tremaine  by  John 
Tremaine  his  attorney,  and  says  that  thp  said  William,  John 
Saint  Barbe,  Edward,  William,  and  Thomas  ought  not  to  have 
or  maintain  their  said  action  thereof  against  him,  because  he 
says  that  he  the  said  John  at  the  said  time  of  the  several  pro- 
mises and  undertakings  in  the  said  declaration  above  specified 
was  within  the  age  of  21  years,  to  wit,  of  the  age  of  20  years 
and  no  more,  to  wit,  at  the  said  parish  of  St.  Clement  Dane» 
in  the  said  county  of  Middlesex :  and  this  he  is  ready  to  verify  ;- 
wherefore  he  prays  judgment  if  the  said  William,  John  Saint 
Barbe,  Edward,  William,  and  Thomas  ought  to  have  or  main- 
tain their  aforesaid  action  thereof  against  him,  &c. 

And  the  aforesaid  William,  John  Saint  Barbe,  Edward,  Wil-^ 
Ham,  and  Thomas  bslj,  that  they,  by  any  thing  by  the  sud 
John  Tremaine  above  allied,  ought  not  to  be  barred  from 
having  their  aforesaid  action,  because  they  say,  that  the  said 
John  Tremaine,  at  the  said  time  of  the  several  promises  and 
undertakings  in  the  said  declaration  above  specified,  was  of 
the  full  age  of  21  years  and  more,  and  not  within  the  age  of 
21  years,  in  manner  and  form  as  the  said  John  TVemaine  has 
above  in  pleading  alleged;  and  this  they  pray  may  be  inquired 
of  by  the  country ;  and  the  said  John  TVemaine  likewise,  &a 
Therefore  let  a  }\xrj  thereof  come  before  our  lord  the  king  at 
Westminster,  on  day  next  after 

and  who  neither,  &c.  to  recognize,  &c  because  as  well,  &c. 
the  same  day  is  given  to  the  parties  aforesaid,  there,  &c. 


th6  jury  ought  to  have  assessed  the 
damages  at  the  trial,  and  the  omission 
could  not  be  supplied  by  a  writ  of  in- 
quiry. 2  Will.  367.  Eichome  v.  />- 
maitre.  And  it  is  laid  down  by  Lord 
ffolty  that  when  a  plaintiff  takes  issue 
upon  a  plea  in  abatement,  he  ought  to 
'praj  damages ;  for  if  it  be  found  against 
the  defendant,  final  judgment  shall  be 


given :  but  where  the  plaintifi^  confesses 
and  avoids  the  plea,  and  does  not  deny 
it,  he  cannot  pray  damages,  but  must 
maintain  his  writ ;  1  Ld.  Raym.  S38. 
Bonner  v.  Hall.  Ibid.  594*.  Medina  v. 
Stoughton.  2  Ld.  Raym.  1022.  Crosse 
V.  Bilson  ;  which  is  another  confirma* 
tion  that  the  plaintiff  must  not  pray 
damages  unless  he  pleads  to  issue. 
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Foxwist  and  others  Executors  of  Pinsent  versus    Case  41. 
Tremaine. 

TriiL  21  Car.  II.  Regis.     Rot  1512. 

jfSSUMPSIT  by  Foxwist,  John  Saint  Barbe,  Edward  ^C.  i  Sid. 
-^X.  S€nnt  Barbe,  and  others,  executors  of  Pinsent,  late  one  i  Lev.  299. 
of  the  prothonotaries  of  the  common  bench,  by  attorney  against  ^^'^'  ^y™- 
IVemaine,     The  defendant  pleads  In  abatement,  that  the  said  1  Vent.  102. 
John  and  Edward  Saint  Barbe,  two  of  the  plaintiffs,  are  ^  ^^  ^4'^\o 
within  the  age  of  17  years,  to  wit,  of  the  age  of  13  years  and  296. 
no  more,  wherefore  he  prays  judgment  of  the  bill,  &a    Upon  toll  musTi^iJi^ 
which  the  plaintiffs  demur.  in  an  action. 

And  this  case  was  often  aj^ued,  and  two  points  were  made;  them^ArTuiider 
first.  Whether  the  executors  within  the  age  of  17  years  ought  *ge  (*);  «nd 
to  join  with  the  other  executors  of  full  age  in  this  action,  or  gue^o"appear 
whether  the  action  ought  to  have  been  brought  by  the  execu-  by  •ttomey ; 
tors  of  full  age  only  without  naming  the  others  within  age  ?  of  full  age  may 
And  second.  Whether  the  executors  within  ace  may  sue  by  ™*^5  «n  attor- 

11  1  /.  /.  11  «  ^    ney  for  those 

attorney  as  well  as  the  executors  of  full  age  ?  who  are  within 

And  as  to  the  first  point,  a  case  between  Hatton  and  Ma^-  *^ 
cal*  entered  in  this  court  Mich.  15.  Car.  2.  RoL  703.  was  •  1  Lev.  isi. 
cited  where  a  scire  facias  was  brought  by  an  executor  on  a  fgg^^^^^* 
judgment  obtained  by  the  testator;  the  defendant  pleaded  in 
abatement  that  there  was  another  executor  in  full  life  not 
named  in  the  writ ;  to  which  the  plaintiff  replied  that  this 
other  executor  was  within  the  age  of  17  years,  and  so  not  of 
age  to  take  upon  himself  the  executorship ;  and  on  demurrer 
it  was  ruled  that  the  writ  was  well  brought  by  the  executor 
who  was  of  full  age  alone,  without  naming  the  other  who  was 
within  the  age  of  17  years,  and  this  judgment  was  affirmed  in 
the  Exchequer  Chamber;  wherefore  the  counsel  for  the  de- 
fendant concluded  that  in  this  case  the  executors  within  age 
ought  not  to  have  joined  in  this  action. 

And  as  to  the  second  point,  it  was  agreed  by  all,  as  well  the 
counsel  for  the  plidntiff,  as  the  court,  that  if  in  any  other  case 
an  infant  sue  or  appear  by  attorney,  where  it  is  in  his  own 


(«)  See  ant^,  Vol.  I.  p.  291  (/). 
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Tremaine. 


Foxwist     right,  it  is  error,  if  he  be  defendant  (4),  and  the  bill  or  writ 
a^^  o^^era  ».  may  be  abated  by  plea,  if  he  be  plaintiff.  (5)    But  the  doubt 
in  this  case  was  this,  that  the  phdntiffs  are  executors,  and 
some  of  them  are  of  full  age,  and  some  within  age,  and  yet 
all  of  them  together  represent  the  person  of  the  testator,  who 


(4)  For  in  all  actions  real,  personal, 
or  mixed  against  an  infant,  if  he  appears 
by  attorney,  it  is  error.  1  Rol.  Abr. 
287.  pi.  1,  2.  Ibid.  747.  pi.  13.  Cro. 
Eliz.  569.  Sedburrough  v.  /2atf it&  Moor. 
460.  JRandoTs  case.  2  Leon.  189. 
Bostwick  V.  Bostwick^  Cro.  Jac.  2.  4. 
OdeU  V.  Moreton.  Sir  W.  Jones,  432. 
Bishop  of  London  v.  Lewys.  {y)  And  if 
several  defendants  appear  by  attor- 
ney, and  one  is  an  infant,  it  is  error, 
and  as  the  judgment  is  entire  it  shall 
be  reversed  against  alL  Cro.  Jac.  289. 
Bird  V.  Orms.  Ibid.  303.  King  v. 
Marlborough.  I  Rol.  Abr.  776.  pi.  9. 
S.  C.  All.  74.  Oates  v.  AyleU.  1  Lev.  294. 
GreU  V.  Richards.  1  Ld.  Raym.  600. 
per  Raymond  arg.  And  it  is  held, 
that  though  infant  executors  may  sue, 
yet  they  cannot  be  sued  by  attorney. 
2  Str.  783.  Frescobaldi  v.  Kinaston.  (z) 


(5)  By  statute  21  Jac.  I.e.  13.  s.  2. 
it  is  enacted,  that  after  verdict  for  the 
plaintiff  judgment  shall  not  be  staid  or 
reversed,  by  reason  that  the  plaintiff  in 
ejectment,  or  other  personal  action  or 
suit,  being  an  infant  under  the  age  of 
21  years,  did  appear  by  attorney  there* 
in ;  and  by  statute  4  Ann.  c  16.  s.  2. 
after  judgment  by  confession,  nil  dicit^ 
non  sum  informcUus  in  any  court  of 
record,  or  after  writ  of  inquiry  exe- 
cuted. Before  the  statute  of  21  Jac.  1. 
if  an  infant  sued  by  attorney  instead  of 
by  guardian,  it  was  error,  though  judg- 
ment was  given  for  him.  Cro.  Jac  5. 
Rew  V.  Long.  1  Rol.  Abr.  287.  pi.  3. 
Cro.  Eliz.  424.  Bartholomew  v.  Digh- 
ton.  And  it  appears  above  that  now, 
since  the  statute,  the  plaintiffs  infancy, 
may  be  pleaded  in  abatement 


(y)  [A  cognovit  was  given  by  a  minor, 
authorizing  an  attorney  to  appear  for  him 
and  confess  an  action  brought  against 
him  for  a  precise  sum  for  necessaries 
provided  for  him  by  the  plaintiff,  with 
an  undertaking  '<  not  to  bring  any  writ 
**  of  error,  nor  do  any  act  to  prevent 
'<  the  plaintiff  from  entering  up  judg- 
<'  ment  or  suing  out  execution  ; "  and  it 
was  held  bad  on  three  grounds :  1st,  that 
an  infant  cannot  appoint  nor  appear  by 
attorney,  but  only  by  guardian ;  2dly, 
that  he  cannot  state  an  account ;  3dly, 
that  he  cannot  deprive  himself  of  his 
right  to  bring  a  writ  of  error,  or  any 
other  right  to  which  he  was  entitled. 
4  M.  &  W.  650.  Oliver  v.  Woodroffe. 
An  appearance  entered  by  a  plaintiff  for 


an  infant  defendant  was  set  aside,  with- 
out costs,  even  after  a  writ  of  enquiry 
executed.  4Dowl.  729.  Nunn  v.  Curtis,'} 
(z)  If  a  minor  defendant  appears  by 
attorney,  the  court  will,  at  the  instance 
of  the  plaintiff,  compel  an  amendment 
of  the  appearance,  by  substituting  a 
guardian;  7  Taunt  188.  Hindmarsh  ▼• 
Chandler;  1  Moo.  251.  S.C.;  and 
although  an  infant  defendant,  against 
whom  judgment  has  been  given,  may 
assign  for  error  that  he  appeared  by 
attorney ;  yet  if  judgment  be  given  in 
favour  of  an  infant  defendant,  the  plain- 
tiff shall  not  avail  himself  of  the  infant  s 
appearance  by  attorney,  as  a  groupd 
of  error.  5  B.  &  A.  418.  Bird  v. 
Pegg. 


Mich.  22  Car.  11.  Regis.  212* 

cannot  be  of  full  age  and  within  age  at  the  same  time.    But      Foxwist 

it  was  said  for  the  defendant,  that  an  infant  cannot  make  an  &nd  others  v. 

attorney  although  he  be  executor,  and  so  in  auter  droit;  for    Tremaine. 

*he  cannot  make  a  warrant  of  attorney ;  and  the  matter  had    ^  ^  ^.^  _ 

been  dear,  that  if^  there  be  but  one  executor  who  is  within 

the  age  of  twenty-one  years,  he  shall  sue  by  guardian  or  pro- 

ehein  amy,  and  not  by  attorney,  f  t  &  P.  Carth. 

But  now  this  term  it  was  adjudged  for  the  plaintiffs  by  bowiS"*  ^' 
Mortouj  Baintford,  and   Twysden  justices,  the  chief  justice  i  Show.  i69. 
being  absent  through  indisposition ;  and  as  to  the  first  point,        '  ^"^ 
they  resolved  that  the  action  was  well  brought  in  the  names 
of  all  the  executors;  and  for  this  the  case  of  Smith  and  SmithX  t  YeW.  iso. 
was  cited,  where  an  action  was  brought  in  this  court  by  biU 
by  one  executor  who  had  proved  the  will/  and  the  defendant 
pleaded  another  executor  living  not  named  in  the  bill,  and 
the  plaintiff  averred  the  other  executor  to  be  within  the  age 
of  17  years,  and  yet  because  he  was  not  named  in  the  bill,  it 
was  abated  by  judgment. 

And  as  to  the  second  point,  it  was  resolved,  that  here  be- 
ing some  executors  of  full  age  and  some  within  age,  those  of 
fall  age  may  make  an  attorney  for  the  others  within  age ;  as 
where  husband  and  wife  bring  an  action,  they  sue  by  attor-  ' 
ney,  but  the  wife  cannot  make  an  attorney,  and  therefore  the 
husband  makes  an  attorney  for  botL  But  Ttoysden  justice 
said,  that  lus  own  opinion  was  that  the  infant  executors  could 
not  sue  by  attorney,  but  the  opinion  of  the  chief  justice  and 
many  others  was  to  the  contrary,  as  he  said.  And  the  case 
o£  Bader.  Starkey^,  where  an  infant  sole  executor  brought  §Cro.Eiii.542. 
an  action  by  attorney  and  recovered,  and  on  a  writ  of  error 
in  this  court,  that  matter  being  assigned  for  error,  it  was 
over-ruled  and  the  judgment  affirmed ;  and  yet  this  was  be- 
fore the  statute  21  Jac.  1.  c.  13.  which  aids  this  defect*;  and 
the  case  of  Cotton  v.  Westcotl,  <^<^  ^  IRxXi.  Abr.  288.  where  ICro.  Jac.441. 
several  cases  are  so  adjudged.  And  because  the  defendant's 
plea  was  only  in  abatement,  a  respondeas  oiister  was  awarded 


(a)  But  now   by  stat.     38  Geo.  3.  shall  be  granted  to  the  guardian  of  such 

c.  87«  s.  6.  an  infant  executor  is  al-  infant,  or  to  such  other  person  as  the 

together    disqualified  from    exercising  spiritual  court  shall  think  fit,  until  such 

bis  office  daring  his  minority,  and  ad-  infant  shall  have  obtained  the  age  of 

niioistration    cum    testamento    annexo  twenty-one  years. 


213 .  Foxwiflt  and  others  versus  Tremaine. 


Tremaine. 


FoxwigT     with  the  assent  of  Twysden  justice^  akhongh  he  was  of  the 
and  others  v.  opinion  aforesaid.  (6) 

See  the  case  where  an  infant  brought  an  action  by  attorney 

and  recovered ;  this  matter  being  assigned  for  error  after  yer- 

*  Cro.  Elix.       diet,  the  judgment  was  reversed,  Bartholomew  v.  Dighton  :  * 

t  ^Fowkes  ▼       ^^  ^^  ^  -^^  ^^^'^  ^^  '"^  infSuit  executor  ought  to  appear 

ChUde.  by  guardian. — See  also  BridgmaiCs  Reports,  73,  74,  75. 

many  good  cases  concerning  infancy  and  coverture. 

(6)  So  in  1  Rd.   Abr.  288.  pi.  S.  without  making  9s%j  prochein  arnift  be- 

Rutland  v.  Rutland.     Cro.  Eiiz.  378.  cause  he  sues  in  right  of  the  testator, 

S.  C   it  is  said,  that  if  an  infant  and  and  not  in  his  own  right    And  Lord 

a  man  of  full  age  are  made  executors,  HoUj  in  the  case  of  Coan  v.  Botdesy 

they  may  bring  an  action  as  executors,  Carth.  128,  124.  reoc^ises  this  case  of 

and  the  infant  may  sue  by.  attorney,  FoxwUt  v.  Tremaine* 


[  214  ]       Noell  and  others  Executors  of  Noell  versus  Nelson. 
Case  41. 

Mich.  21  Car.  II.  Regis.  Rot.  745.  in  B.  R 

Error  to  the  d^HARLES  the  Sccond,  by  the  grace  of  God,  rf  England^ 
House  of  Lords  \J  Scotland^  France^  and  Ireland^  ^^i^g^  defender  of  the  faith, 
in  the  King's  &c  to  our  right  trusty,  and  well  beloved  Sir  John  Kelynge 
Bench.  ]^^  q^j.  chief  justice  assigned  to  hold  pleas  before  us,  greet* 

ing ;  because  in  the  record  and  proceedings,  and  also  in  the 
giving  of  judgment,  in  a  plaint  which  was  in  our  court  before 
Sir  Orlando  Bridgeman  knt.  and  bart  late  our  chief  justice  of 
the  bench,  and  his  companions,  then  our  justices  of  the  bench, 
by  our  writ,  between  William  Nelson  and  Sir  Martin  Noett 
late  of  London  knt,  Thomas  Noell  late  of  London  merchant, 
and  George  Robinson  late  of  London  merchant,  executors  of 
the  will  of  Sir  Martin  Noell  knt  lately  called  Sir  Martin 
Noell  of  London  knt  of  a  plea  that  they  the  sud  Sir  Martin 
executor,  Thomas  and  George^  render  to  the  aforesaid  fFiUiam 
lOOL  whereof  they  were  convicted,  and  also  in  the  adjudica- 
tion of  execution  of  the  said  judgment  on  our  writ  of  scire 
facias  issuing  out  of  our  same  court  at  the  suit  of  the  said 
William  against  the  said  Sir  Martin  the  executor,  TTtomas 
and  George  for  the  said  100/.,  and  also  in  the  affirmance  as 
well  of  the  judgment  upon  the  said  plaint,  as  of  the  adju- 
dication of  execution  upon  our  said  writ  of  scire  facias,  in 
our  court  before  us,  as  it  is  said,  manifest  error  has  inter- 
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Teiied,  to  the  great  diEunage  of  the  said  Sir  Martin  the  execu-  Noell  and 
tor,  Thomas  and  George,  as  by  their  complaint  we  are  in-  others  v. 
formed  :  we  being  willing  that  the  error, ,  if  any  there  be,  elson. 
should  in  due  manner  be  corrected,  and  full  and  speedy  jus- 
tice done  to  the  parties  aforesaid  in  this  behalf,  do  command 
you,  that  if  judgment  be  thereupon  given,  and  adjudication 
of  execution  on  our  writ  of  scire  facias  be  adjudged  and 
affirmed  before  us  as  aforesud,  then  you  distinctly  and 
openly  without  delay  send  the  record  and  proceedings  afore- 
sud,  with  all  things  concerning  the  same,  to  us  in  our 
parliament,  and  this  writ ;  that  the  record  and  proceedings 
aforesiud  being  inspected,  we  may  further  cause  to  be  done 
thereupon,  with  the  assent  of  the  lords  spiritual  and  temporal 
in  the  same  parliament,  for  correcting  that  error,  what  of  right, 
and  according  to  the  law  and  custom  of  our  realm  of  England 
ought  to  be  done.     Witness  ourselves  at  Westminster  the  22d  , 

day  of  June  in  the  22d  year  of  our  reign. 

The  record  and  proceedings  of  the  plidnt  whereof  mention  Answer. 
is  within  made,  with  all  things  concerning  the  same,  I  have 
brought  with  my  own  hands  to  our  lord  the  king  in  his  par- 
liament within  named,  in  a  certain  record  to  this  writ  an- 
nexed, as  within  I  am  commanded. 

Pleas  before  our  lord  the  king  at  Westminster  of  the  term      [  215  ] 
of  St.  Michaelj  in  the  2 1st  year  of  the  reign  of  our  lord  Charles 
the  Second,  now  king  of  England,  &c.     Bot.  715. 

Our  lord  the  king  hath  sent  to  his  right  trusty  and  well-  Entry  of  a  writ 
bck)ved  Sir  JbAn  Vaughan  knt.  chief  justice  of  the  bench  his  the^J^^m^n 
writ  close  in  these  words,  to  wit ;  Charles  the  Second,  by  the  Pleas  to  the 
grace  of  God,  of  England,  Scotland,  France  and  Ireland,  king,  ^^**  '^''^' 
defender  of   the  faith,  &c   to   our  right  trusty  and  well- 
beloved  Sir  John  Vaughan  knt.  our  chief  justice  of  the  bench, 
greeting :  because  in  the  record  and  proceedings,  and  also  in 
the  giving  of  judgment  in  a  plaint  which  was  in  our  court 
before  you  and  your  companions,  our  justices  of  the  bench, 
by  our  writ,  between  William  Nelson  and  Sir  Martin  Noell 
late  of  Ijmdtm  knt.,  Thomas  Noell  late  of  London  merchant, 
and  George  Robinson  late  of  London  merchant,  executors  of 
the  will  of  Sir  Martin  Noell  late  of  London  knt.  of  a  debt  of 
100/.,  which  the  said  William  demands  of  the  said  Sir  Martin, 
Thomas  and  George,  as  it  is  said,  manifest  error  has  inter- 
vened, to  the  great  damage  of  them  the  said  Sir  Martin, 
Thomas  and  George,  as  by  their  complaint  we  are  informed ; 
yft  bemg  willing  that  the  error,  if  tiny  there  be,  should  in  due 
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Noell  and  others  versus  Nelson. 


No  ELL  and 
others  o. 
Nelsok. 


[216] 
Debt  on  bond 
against  the  de- 
fendants as 
executors. 


manner  be  corrected,  and  full  and  speedy  justice  done  to  the 
parties  aforesaid  in  this  behalf,  do  command  you,  that  if 
judgment  be  thereupon  given,  then  you  send  to  us  distinctly 
and  openly  under  your  seal  the  record  and  proceedings  afore* 
said,  with  all  things  concerning  the  same,  and  this  writ,  so 
that  we  iuay  have  them  from  the  day  of  the  Holy  Trinity  in 
three  weeks  wheresoever  we  shall  then  be  in  England ;  that 
the  record  and  proceedings  aforesaid  being  inspected,  we  may 
cause  to  be  further  done  thereupon  for  correcting  that  error, 
what  of  right  and  according  to  the  law  and  custom  of  our 
realm  of  England  ought  to  be  done.  Witness  ourselves  at 
W€9tmimterih%29\hAvkjoi  Mayisx  the  2 1st  year  of  our  reign. 

Norbunfm 

The  answer  of  Sir  John  Vaughan  knt.  the  chief  justice 
within  named. 

The  record  and  proceedings  of  the  plaint  whereof  mention 
is  within  made,  with  all  things  concerning  the  same,  I  send 
before  our  lord  the  king  whercsover,  &c  on  the  day  within, 
contained,  in  a  certain  record  to  this  writ  annexed,  as  within 
I  am  commanded. 

John  Vaughaiu 

Pleas  at  Westminster  before  Sir  John  Vaughan  knt.  and  his 
companions,  justices  of  our  lord  the  king  of  the  bench,  of  the 
term  of  St  Michael^  in  the  18th  year  of  the  reign  of  our  lord 
Charles  the  Second,  by  the  graee  of  God,  of  England^  Scot- 
land, France  and  Ireland,  king,  defender  of  the  fidth,  &c* 
BolL  482. 

London,  to  wit.  Sir  Martin  Noell  late  of  London  knt, 
Thomas  Noell  late  of  London  merchant,  and  George  Robinson 
late  of  London  merchant,  executors  of  the  will  of  Sir  Martin 
Noell  knt.  lately  called  Sir  Martin  Noell  of  London  knt  were 
summoned  to  answer  William  Nelson  of  a  plea  that  they  ren^ 
der  to  him  100^,  which  they  unjustly  detain  from  him,  &c* 
And  whereupon  the  said  William  by  Thomas  Brumstead  his 
attorney  says,  that  whereas  the  said  Sir  Martin  Noell  the  tes-^ 
tator  in  his  life-time,  on  the  11th  day  of  March  in  the  17th 
year  of  the  reign  of  our  lord  the  now  king,  at  London  in  the 
parish  of  St  Mary  le  Bow,  in  the  ward  of  Cheap,  by  his  cer^ 
tain  writing  obligatory  acknowledged  himself  to  be  bound  to 
the  said  William  in  the  said  lOOL  to  be  paid  to  the  said  WiU 
liam,  when  he  should  be  thereunto  afterwards  requested. 
Yet  the  sud  Sir  Martin  Noell  the  testator  in  his  life-time. 


Noell  and  others  verms  Nelson. 
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and  the  said  Sir  Martin  Noell,  executor,  TTiomas  Noell,  and    Noell  and 

George  JRobinson,  after  the  death  of  the  said  Sir  Martin  Noell     others  v. 

the  testator  (although  often  requested)  have  not  rendered  the  ^     hlson.  ^ 

said  100^  to  the  said  William,  but  have  refused  to  render  the 

same  to  him,  and  the  said  Sir  Martin  Noell  the  executor, 

Thofmas  Noell,  and  George  Robinson  do  yet  reftise  to  render 

the  same  to  him,  and  unjustly  detain  the  same.   Wherefore  he 

says  that  he  is  injured,  and  has  damage  to  the  value  of  10/. 

and  therefore  he  brings  suit,  &c.     And  he  brings  here  into  Profert  ofthe 

court  the  writing  aforesaid,  which  testifies  the  debt  aforesaid 

in  form  aforesaid,  the  date  whereof  is  the  same  day  and  year 

aforesaid,  &c. 

And  the  eaid  Sir  Martin,  Thomas  and  George,  by  John  Plea. 
Paltock  their  attorney  come  and  defend  the  wrong  and  injury  ^'^  «*»«»»- 
when,  &C.  and  say  that  the  said  William  ought  not  to  have  or 
maintain  his  said  action  thereof  against  them,  because  they 
say  that  they  have  fully  administered  all  the  goods  and  chat- 
tels which  were  of  the  s^d  Sir  Martin  the  testator,  at  the 
time  of  his  death,  and  that  they  have  no  goods  or  chattels  which 
were  of  the  said  Sir  Martin  the  testator,  at  the  time  of  his  death 
in  their  hands  to  be  administered,  nor  had  on  the  day  of  the 
suing  out  of  the  original  writ  of  the  said  William,  nor  ever  (1) 


tttavitm 


(1)  The  words  in  Italics  constitute 
an  essential  part  of  this  plea,  and  the 
omission  of  them  would  be  fatal  on 
demurrer,  as  well  in  a  general  as  a  spe* 
eial  plene  administravit.  As  where  in 
assumpsit  the  defendant  pleaded  several 
outstanding  bonds  of  the  testator,  <<  and 
<*  that  he  had  fully  administered  all  the 
«« goods  which  were  of  the  testator  at 
'<  the  time  of  his  death,  or  ever  since, 
''  except  goods  and  chattels  to  the 
^  value  of  10/.  which  are  not  sufficient 
*'  to  satisfy  the  debts  due  on  the  said 
"  bonds,  and  which  are  charged  there- 
"with;"  and  on  demurrer,  the  plea 
was  adjudged  bad  by  the  whole  court 
for  want  of  the  intervening  clause, 
"  and  that  he  has  not  any  goods  or  chat- 
^tels  of  the  testator,  or  had  on  the  day 
"  of  the  suing  out  of  the  said  writ,  or 
« ever  since**  For  the  pkne  admini- 
stnxvii,  as  there  pleaded,  refers  to  the 

yOL.II.  FABTH. 


time  of  the  plea  pleaded,  and  the  de« 
fendant  may  have  paid  debts  on  con- 
tract without  suit  after  the  writ  pur- 
chased and  before  the  plea,  which  he 
may  give  in  evidence  on  the  trial,  if 
issue  be  joined  on  the  plene  administra" 
vit  as  there  pleaded,  and  therefore  the 
plaintiff  has  no  other  remedy  but  to 
demur.  3  Lev.  28.  ffewlet  v.  Framing- 
ham.  So  the  omission  of  the  words, 
"  or  ever  since"  is  held  to  be  an  incur- 
able fault;  for  perhaps  the  executor 
had  assets  after  the  couunencement  of 
the  action  with  which  he  would  be 
chargeable ;  and  all  the  books  and  pre- 
cedents direct  that  those  words  should 
be  inserted  in  the  plea.  And  the  de- 
fect is  not  aided  unless  it  be  found  by 
verdict  that  he  had  no  assets  on  the 
day  of  the  plea  pleaded,  for  that  aids 
the  fault  in  the  bar,  and  makes  it  not 
material,  but  it  is  not  so  upon  demurrer. 
L 
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Noell  and  others  versus  Nelson. 


NoBLi.  and 
others  v. 
Nelson. 

^  '■ 

Plaintiff  takes 
judgment  of 
assets  infuharo. 
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since.  And  this  they  are  ready  to  verify ;  wherefore  they 
pray  judgment  if  the  said  WUUam  onglM;  to  have  his  aidd 
action  against  them,  &c 

And  the  said  fVUHam,  inasmuch  as  the  said  Sir  Martin^ 
Thomas  and  George  by  their  said  plea  do  not  deny  but  that 
the  said  writing  now  here  into  court  brou^t  is  the  deed  of 
the  said  Sir  Martin  the  testator^  nor  but  that  the  said  debt  in 
the  said  vrriting  specified  is  a  true  and  just  debt  yet  unpaid, 
and  not  satisfied  or  otherwise  discharged,  and  inasmuch  as  the 
said  William  cannot  deny  but  that  the  said  Sir  Martin^  Tho-* 
mas  and  George  have  not,  nor  on  the  day  of  the  suing  out  of 
the  original  writ  of  him  the  said  William^  nor  ever  since  hi- 
therto, had  any  goods  or  chattels  which  were  of  the  said  Sir 
Martin  the  testator,  at  the  time  of  his  death  in  their  hands  to 
be  administered,  prays  judgment  of  his  debt  aforesaid  by  him 
above  demanded^  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  said  Sir  Martin  the  testator  at  the  *time  of  his 
death,  and  which  shall  hereafter  come  to  the  hands  of  the  said 
Sir  Martin^  Thomas  and  George  to  be  administered.  There- 
fore it  is  considered  that  the  said  WiUiam  recover  against  the 
said  Sir  Martin,  Hiomas  and  Crecrge  his  debt  aforesaid  to  be 
levied  of  the  goods  and  chattels  which  were  of  the  said  Sir 
Martin  the  testator  at  the  time  of  his  death,  and  which  shall 
hereafter  come  to  the  hands  of  the  said  Sir  Martin,  TTiomas 
and  George  to  be  administered.  And  the  said  Sir  Martin, 
Thomas  and  George  in  mercy,  &c.  (1) 


Cro.  Jae.  1S2.  Gewen  v.  Boll.  So  the 
words  ^^  on  the  dag  of  exhibiting  the 
billf*'  where  the  action  is  in  the  Com- 
mon Pleas,  or  in  the  King's  Bench  by 
original,  instead  of  "on  the  dag  of 
'<  suing  out  of  the  said  writ"  have  been 
adjudged  to  be  a  fatal  defect  2  Lutw. 
1637,1638.   CovelY.Deval.(a) 


(1)  If  the  plaintiff  tahe  issue  on  the 
general  or  special  plea  of  plene  admini" 
stravity  and  it  be  found  against  him,  he 
cannot  have  judgment  of  assets  quamdo 
acciderint.  See  1  RoL  Abr.  929.  (B.) 
pL  2.  Bro.  Executor,  18.  S.  C.  (6) 


(a)  [After  the  passing  of  the  Uni- 
formity of  Process  Act,  an  executrix 
pleaded,  to  an  action  of  assumpsit^ 
plene  administravit  and  no  assets  on  the 
dag  of  exhibiting  the  bill:  The  plaintiff, 
in  his  replication,  tendered  issue  in  the 
words  of  the  plea :  And  it  was  held  that 
the  words  exhibiting  the  billy  upon  these 
pleadings,  meant  the  commencement  of 
the  suit  by  writ  of  summonsi  and  not  the 


filing  of  the  declaration ;  and  therefore 
that  evidence  of  payments  made  by  the 
executrix,  between  the  times  of  suing 
out  the  writ  and  filing  the  declaration, 
was  inadmissible.  5  B,  &  Ad.  1035« 
Bees  V.  Morgan.  3  N.  &  M.  205.;S.  C.Q 
(b)  2  Dowl.  64.  Lucas  v.  Jenner, 
per  BagUg  J.  But  see  12  East,  232. 
Hindskg  v.  BussM.  Ante,  Vol.  L 
336  b.  note  (m>] 
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Pleas  at  Westminster^  before  Sir  Orlando  Bridgman  knt    Noell  and 
and  bart  and  his  companions,  justices  of  our  lord  the  king  of     others  v. 
the  bench,  of  the  term  of  St  Michael  in  the  19th  year  of  the  , 
reign  of  our  lord  Charles  the  Second,  by  the  grace  of  God,  of 
England^  Scotland^  France^  and  Ireland^  king,  defender  of  the 
fidth,  &c     BolL  348. 

London,  to  wit.  The  sheriff  was  commanded,  that  whereas  Entry  of  a  writ 
WiUiam  Nelson^  lately  in  the  court  of  our  lord  the  king  here,  upon  Uiatj^dg- 
by  the  writ  of  our  lord  the  king,  impleaded  Sir  Martin  Noell  menu 
late  of  London  knt,  Thomas  Noell  late  of  Lovudon  merchant, 
and  George  Robinson  late  of  London  merchant,  executors  of 
the  will  of  Sir  Martin  Noell  knt.,  lately  called  Sir  Martin 
Noell  oi  London  knt,  for  a  certain  debt  of  100/.,  which  the 
said  fFUliam  in  the  same  court  of  our  said  lord  the  king  de- 
manded of  the  said  Sir  Martin,  Thomas  and  George  as  execu- 
tors of  the  will  of  the  said  Sir  Martin  the  testator  as  aforesaid : 
And  whereas  also  the  said  Sir  Martin  the  executor,  Thomas 
and  Cfeorge  appearing  in  the  said  court  of  our  said  lord  the 
king,  they  the  said  Sir  Martin  the  executor,  Thomas  and 
George  pleaded  in  bar  of  the  action  of  the  said  William  that 
they  had  fully  administered  all  the  goods  and  chattels  which 
were  of  the  said  Sir  Martin  the  testator  at  the  time  of  his 
deatfi,  and  that  they  had  no  goods  and  chattels  which  were  of 
the  said  Sir  Martin  the  testator  at  the  time  of  his  death  in 
their  hands  to  be  administered,  nor  had  on  the  day  of  the  su- 
ing out  of  the  original  writ  of  the  said  William,  nor  ever  since; 
upon  which  said  plea  the  said  William,  inasmuch  as  the  said 
Sir  Martin  the  executor,  Thomas  and  George  by  their  said 
plea  did  not  deny  but  that  the  writing  then  brought  into  the 
court  of  our  sdd  lord  the  king  was  the  deed  of  the  said  Sir 
Martin  the  testator,  nor  but  that  the  said  debt  in  the  same 
writing  specified  was  a  true  and  just  debt  then  unpaid  and  not 
satisfied,  or  otherwise  discharged,  and  inasmuch  as  the  said 
WUliam  could  not  deny  but  that  the  said  Sir  Martin  tte 
executor,  Thomas  and  (xeorge  had  not,  nor  on  the  day  of  the 
suing  out  of  the  original  writ  of  the  said  WiUiam,  nor  eyer 
since  until  then,  had  any  goods  or  chattels  which  were  of  the 
said  Sir  Martin  the  testator  at  the  time  of  his  death  in  their 
hands  to  be  administered ;  wheseupon  afterwards  in  the  same 
court  of  our  said  lord  the  king  here,  to  wit,  in  the  term  of  St, 
ilficAo^/in  the  ISthyear  of  his  *reign,  before  Sir  Or&i7t<f0^nr(:if^-  •[  218  ] 
man  knt.  and  bart.,  and  his  companions,  justices  of  our  said 
lord  the  king  of  the  bench  here,  it  was  considered  by  the  same 
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court  of  our  said  lord  the  king  that  the  said  JfilUam  should 
recover  against  the  said  Sir  Martin  the  executor^  JTunnas  and 
George  his  debt  aforesaid  to  be  levied  of  the  goods  and  chat- 
tels which  were  of  the  said  Sir  Martin  the  testator  at  the  time 
of  his  death,  and  which  should  thereafter  come  to  the  hands 
of  the  said  Sir  Martin  the  executor,  Thomas  and  George  to  be 
administered,  whereof  they  were  convicted,  as  fully  appears 
by  the  record  and  proceedings  remaining  in  the  said  court  of 
our  said  lord  the  king  before  his  justices  at  Westminster  here: 
And  after  the  judgment  aforesaid  in  form  aforesaid  given,  di- 
vers goods  and  chattels  which  were  of  the  said  Sir  Martin  the 
testator  at  the  time  of  his  death,  to  the  value  of  the  debt  afore- 
said, and  more,  came  to  the  hands  and  possession  of  the  said 
Sir  Martin  the  executor,  Thomas  and  George  to  be  adminis- 
tered, and  now  are  in  the  hands  and  custody  of  the  said  Sir 
Martin  the  executor,  Thomas  and  George  to  be  administered, 
whereof  they  may  satisfy  the  sidd  William  for  the  debt  afore- 
said, as  by  die  information  of  the  said  WilUam  the  king  has 
been  given  to  understand:  And  because,  &c.  that  by  honest, 
&C.  he  make  known  to  the  said  Sir  Martin  Noell  the  executor, 
Thomas  and  George  that  they  be  here  at  this  day,  to  wit,  on 
the  morrow  of  St.  Martin  to  shew  if  any  thing,  &c.  why  the 
said  William  ought  not  to  have  execution  against  them  for  the 
debt  aforesaid  of  the  goods  and  chattels  which  were  of  the  said 
Sir  Martin  the  testator  at  the  time  of  his  death  being  in  the 
hands  of  them  the  said  Sir  Martin  the  executor,  Thomas  and 
George  to  be  administered,  if  it  shall  seem  expedient,  &c. 

And  now  here  at  this  day  come  as  well  the  suid  William 
by  Edward  Noell  his  attorney,  as  the  said  Sir  Martin  the 
executor,  Thomas  and  George  by  John  Pallocke  their  attorney; 
and  the  sheriffs,  to  wit.  Sir  Denis  Gauden  knt.  and  Sir  Tliamas 
Davies  knt  now  return  that  they  by  A.  P.  and  J.  D.,  honest, 
&C.  have  made  known  to  the  said  George  to  be  here  at  this 
day  to  shew  in  form  aforesaid ;  and  that  the  said  Sir  Martin 
the  executor,  and  Thomas  have  nothing,  &c.  nor  are  found, 
&c.  And  thereupon  the  siud  WilUam  prays  execution  against 
the  said  Sir  Martin  the  executor,  Thomas  and  George  of  the 
debt  aforesaid,  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  said  Sir  Martin  the  testator  at  the  time  of  his 
death  being  in  the  hands  of  the  said  Sir  Martin  the  executor, 
TTiomas  and  George  to  be  administered,  to  be  adjudged  to  him, 
&C. :  Whereupon  the  said  Sir  Martin  the  executor,  Thomas 
and  George  pray  leave  to  imparl  thereto  here  until  the  octave  of 
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St  Hilary^  and  they  have  it,  &c.     The  same  day  is  given  to    Noell  and 
the  said  WUliam  here,  &c  ?t^e»  «• 

Pleaa  at  Westminster  before  Sir  Orlando  Bridffman,  knt.  .  ^^^^^^\ 
and  bart.  and  his  companions,  justices  of  our  lord  the  king  of 
the  bench,  of  the  term  of  St  Hilary  in  the  19th  and  20th 
years  *  of  the  reign  of  our  lord  Charksihe  2d  by  the  grace  of     •[  gjg  i 
Grod,  oiEnglandy  Scotland,  France,  and  Ireland,}dxig,  defender 
of  the  faith,  &c.    Bot  1702. 

Heretofore,  as  appears  in  the  term  of  St  Michael  last  past,  ^itAty  of  a  de- 
RolL  348.  it  is  thus  contained.  cUratioii  m 

London,  to  wit,  The  sheriff  was  commanded,  that  whereas  ^ud^!!^t^of 
Wmiam  Nelson  lately  in  the  coi|rt  of  our  lord  the  king  here  by  ""^  i^fiuuro, 
the  writ  of  our  said  lord  the  king  impleaded  Sir  Martin  Noell 
late  of  London  knt,  Thomas  Noell  late  of  London  merchant, 
and  George  Robinson  late  of  London  merchant,  executors  of 
the  wiU  of  Sir  Martin  Noell  knt.,  lately  called  Sir  Martin  Noell 
of  London  knt,  for  a  certain  debt  of  1002.  which  the  same 
fftttiam  in  the  same  court  of  our  said  lord  the  king  demanded 
of  the  said  Sir  Martin,  Thomas  and  Creorge  as  executors  of 
the  will  of  the  said  Sir  Martin  the  testator  as  aforesaid ;  and 
whereas  also  the  said  Sir  Martin  the  executor,  Thomas  and 
Creorge  appearing  in  the  said  court  of  our  lord  the  king,  they 
the  said  Sir  Martin  the  executor,  Thomas  and  Creorge  pleaded 
in  bar  of  the  action  of  the  said  William  that  they  had  fully 
administered  all  the  goods  and  chattels  which  were  of  the  said 
Sir  Martin  the  testator  at  the  time  of  his  death,  and  that  they 
had  no  goods  and  chattels  which  were  of  the  said  Sir  Martin 
the  testator  at  the  time  of  his  death  in  their  hands  to  be  ad- 
ministered, nor  had  on  the  day  of  the  suing  out  of  the  ori^nal 
writ  of  the  said  WiUiam,  nor  ever  since ;  upon  which  said  plea 
the  said  WiUiam,  inasmuch  as  the  said  Sir  Martin  the  execu- 
tor, Tliomas  and  George  by  their  said  plea  did  not  deny  but 
that  the  said  writing  then  brought  into  the  court  of  our  said 
lord  the  king  was  the  deed  of  the  said  Sir  Martin  the  testator, 
nor  but  that  the  said  debt  in  the  same  specified  was  a  true 
and  just  debt  then  unpaid  and  not  satisfied,  or  otherwise  dis- 
charged, and  inasmuch  as  he  the  said  William  could  not  deny 
but  that  the  said  Sir  Martin  the  executor,  Thoma;s  and  George 
had  not,  nor  on  the  day  of  the  suing  out  of  the  original  writ 
of  the  said  William,  nor  ever  since  until  then,  had  any  goods 
or  chattels  which  were  of  the  said  Sir  Martin  the  testator  at 
the  time  of  his  death  in  their  hands  to  be  administered ;  where- 
upon afterwards,  in  the  same  court  of  our  said  lord  the  king 
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here,  to  wit,  in  the  term  of  St.  Michael  in  the  18th  year  of 
his  reign,  before  Sir  Orlando  Bridgman  knt  and  bart,  and  his 
companions,  then  justices  of  our  s^d  lord  the  king  of  the 
bendi  here,  it  was  considered  hj  the  same  court  of  our  said 
lord  the  king  that  the  said  WlUiam  should  recover  against 
the  said  Sir  Martin  executor,  Thonuis  and  George  his  debt 
aforesaid  to  be  levied  of  the  goods  and  chattels  which  were 
of  the  said  Sir  Martin  the  testator  at  the  time  of  his  death, 
and  which  should  thereafter  come  to  the  hands  of  the  said 
Sir  Martin  the  executor,  Thomas  and  George  to  be  adminis- 
tered, whereof  they  are  convicted,  as  fully  appears  by  the 
record  and  proceedings  thereof  remaining  in  the  said  court  of 
our  said  lord  the  king  before  his  justices  at  Westminster  here: 
And  after  (2)  the  judgment  aforesaid  in  form  aforesaid  given. 


(2)  It  seems  necessary  to  state  that 
the  assets  came  to  the  executor's  hands 
after  the  judgment ;  for  the  scire  facias 
must  pursue  the  terms  of  the  judgment, 
which,  in  this  case,  are  that  the  plain- 
tiff do  recover  his  debt  to  be  levied  of 
the  goods  of  the  testator  which  shall 
thereafter  come  to  the  hands  of  the 
executor.  Therefore  where  a  scire 
facias,  on  such  a  judgment  as  this  of 
assets  quando  acdderint^  stated  that 
divers  goods,  &c.  of  the  testator  suf- 
ficient to  pay,  &c.  had  come  to  and 
were  in  the  hands  of  the  defendant  to 
be  administered,  &c,  without  stating 
that  those  goods  had  come  to  the  de- 
fendant's hands  since  the  judgment,  and 
prayed  execution  against  the  defendant 
to  be  levied  of  those  goods  according 
to  the  form  and  effect  of  his  said  re- 
covery, &c. ;  the  defendant  pleaded 
that  after  the  plaintiff's  judgment  no 
goods,  &c.  of  the  ^testator  had  come  to 
the  defendant's  hands  to  be  adminis- 
tered, &c. ;  to  which  the  plaintiff  replied 
that  divers  goods,  &c.  had  come  to  the 
defendant's  hands,  without  adding  since 
the  judgment ;  and  on  demurrer  it  was 
adjudged  that  the*  scire  facias  was 
.  wrong  for  want  of  the  words  ^^  after 
''  the  judgments*  For  when  an  execu- 
tor pleads  pkne  administravit,  the  plain- 


tiff  may  either  deny,  or  admit  that  al- 
legation ;  if  he  admits  it,  he  takes  judg- 
ment  and  prays  that  his  debt  may  be 
levied  of  such  assets  as  may  afterwards 
come  to  the  hands  of  the  executor  to 
be  administered ;  the  praying  of  judg- 
ment is  an  admission  that  there  are 
no  assets  in  the  executor's  hands  at 
ihat  time.  And  this  entry  in  Saunders 
is,  *^  which  should  thereafter  come  to 
*<  the  hands  of  the  said  Sir  Martin  the 
*«  executor,  &c."  And  in  debt  or  scire 
facicLS  on  this  judgment,  proof  of  the 
executor's  receiving  assets  is  always  at 
the  trial  confined  to  a  period  subsequent 
to  the  judgment.  Bull.  N.  P.  169. 
Taylor  v.  Holman.  And  it  is  right 
that  such  should  be  the  rule  of  law ; 
for  if  a  creditor  was  permitted  to  liti- 
gate a  second  time  that  which  has  been 
once  settled  between  the  parties  either 
by  verdict  or  admission,  an  executor 
would  be  harassed  and  involved  in 
infinite  expence  and  litigation.  6  T.  R. 
1.  Mara  v.  Quin. 

Note,  It  was  observed  by  Lord 
Kenyon,  that  it  had  occurred  to  him  on 
looking  into  the  precedents,  that  the 
ordinary  mode  of  entering  up  a  judg- 
ment of  assets  quando  acciderint  was 
not  correct;  for,  as  on  the  issue  of 
pkne  administravit,  no  evidence  could 
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divers  goods  and  chattels  which  were  of  the  said  Sir  Martin  Noell  and 

the  testator  at  the  time  of  his  death,  to  the  value  of  the  others  v. 

debt  aforesaid  and  more,  came  to  the  hands  and  possession  of  N^^^®^- 


the  said  Sir  Martin  the  executor,  Thcmas  and  George  to  be 
administered,  and  now  are  in  the  hands  and  custody  of  the 
said  Sir  Martin  the  executor,  Thomas  and  George  to  be 
administered,  whereof  they  may  satisfy  the  said  WilUam  for 
the  debt  aforesaid,  as  by  ihe  information  of  the  said  WiUiam 
the  king  has  been  given  to  understand.  And  because,  &c.  that 
by  honest,  &c.  he  make  known  to  the  said  Sir  Martin  Noell 
the  executor,  Thomas  and  George  that  they  be  here  at  this  day, 
to  wit,  on  the  morrow  of  6t.  Martin  to  shew  if  anyHhing,  &o. 
why  the  said  William  ought  not  to  have  execution  against 
them  for  the  debt  aforesaid  of  the  goods  and  chattels  which 
were  of  Ihe  said  Sir  Martin  the  testator  at  the  time  of  his 
death,  beii^  in  the  hands  of  the  said  Sir  Martin  the  executor, 
Tlwnuu  and  George  to  be  administered,  if,  &c. 

And  now  here  at  this  day  come  as  well  the  said  William 
by  Edward  Noell  his  attorney,  as  the  said  Sir  Martin  the 
executor,  Thomas  and  George  by  John  Paltocke  their  attor- 
ney :  And  the  sheriflPs,  to  wit.  Sir  Denis  Ganden,  knt.  and  Sherifis  return 
Sr  Thomas  Daoies,  knt  now  return  that  they  by  A  R  and  ^"j^^^""* 
J.  D,  honest,  &c  have  made  known  to  the  said  George  to  be 
here  at  this  day  to  shew  in  form  aforesaid,  &c.  and  that  the 
said  Sir  Martin  the  executor  and  Thomas  have  nothing,  &c 
nor  are  found,  &c.  Whereupon  the  said  WiUiam  prays  exe- 
cution against  the  sdd  1%*  Martin  executor,  Thomas  and 
George  of  the  debt  aforesaid,  to  be  levied  of  the  goods  and 
diattels  aforesaid  which  were  of  the  said  Sir  Martin  the  tes- 
tator at  the  time  of  his  death,  being  in  the  hands  of  the  said 

be  given  of  assets  after  tiie  writ  sued  ministravit  was  that  <*  the  executor  hath 
out,  if  the  judgment  were  only  to  affect  ^'  not,  nor  had  at  the  time  of  suing  out 
assets  received  after  the  judgment,  *'  the  writ,  nor  at  any  time  since  any 
there  was  an  interval  between  the  com-  '*  assets^  &c"  he  saw  no  objection  to  the 
mencement  of  the  action  and  the  judg-  plaintiff's  replying  to  the  latter  part  of 
ment,  in  which  if  the  executor  received  the  plea,  **  thai  the  executor  had  assets 
any  assets,  they  could  not  be  taken  at  ^*«titoe,"&c.  if  the  facts  were  so.  Ibid.  10. 
all.  His  lordship  therefore  thought  See,  1  Saund.,336.  note(lO).  Hancocke 
that  the  judgment  in  such  a  case  ought  v.  Prowd,  the  forms  of  entering  up 
to  be  entered  up  in  such  a  manner  as  a  judgment  on  the  two  pleas  of  non 
to  reach  all  assets  received  by  the  ex-  assumpsit  and  plene  administravit,  ac- 
centor after  the  time  of  suing  out  the  cording  to  this  opinion  given  by  Mr. 
writ.  Upon  which  Mr.  Justice  Ashhurst  Justice  Ashhurst. 
observes  that  as  the  plea  of  plene  ad- 
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Sir  Martin  the  executor,  Thomas  and  George  to  be  adminis- 
tered, to  be  adjudged  to  him,  &a  Whereupon  the  said  Sir 
Martin  the  executor,  Thomas  and  George  pray  leave  to  im- 
parl thereto  here  until  the  octave  of  St  Hilary ^  and  they  have 
it,  &c.  The  same  day  is  given  to  the  sdd  William  here,  &c 
At  which  day  here  come  as  well  the  said  William  as  the  said 
Sir  Martin  the  executor,  Tliomas  and  George,  by  their  at^ 
tomies  aforesaid,  and  thereupon  the  said  William^  as  before, 
prays  execution  against  the  said  Sir  Martin  the  executor, 
Thomas  and  George  of  the  debt  aforesaid,  to  be  levied  of  the 
said  goods  and  chattels  which  were  of  the  said  Sir  Martin  the 
testator  at  the  time  of  his  death,  being  in  the  hands  of  the 
sud  Sir  Martin  the  executor,  Thomas  and  George  to  be  ad- 
ministered, to  be  adjudged  to  him,  &c 

And  the  said  Sir  Martin  the  executor,  Thomas  and  George 
say,  that  the  said  William  ought  not  to  have  execution  against 
them  of  the  debt  aforesaid  of  the  goods  and  chattels  which 
were  of  the  said  Sir  Martin  the  testator  at  the  time  of  his 
death,  being  in  the  hands  of  the  said  Sir  Martin  the  executor, 
Thomjos  and  George  to  be  administered,  because  they  say  that 
they  have  fully  (3)  administered  all  the  goods  and  chattels 
which  were  of  the  said  Sir  Martin  the  testator  at  the  time  of 
his  death,  and  that  they  have  no  goods  or  chattels  which  were 
of  the  said  Sir  Martin  the  testator  at  the  time  of  his  death  in 
their  hands  to  be  admimstered,  nor  had  on  the  day  of  the 
issuing  of  the  said  writ  of  scire  facias,  nor  ever  since.  Aiid 
this  they  are  ready  to  verify.  Wherefore  they  pray  judgment 
if  the  said  William  ought  to  have  execution  against  them  of 


(3)  The  words  "  that  they  have  fully 
^'^administered  the  goods,  &c."  seem 
to  be  superfluous.  The  more  formal 
and  correct  way  of  pleading  appears  to 


be,  ^  that  they  have  no  goods  or  chat- 
tels, &C."  omitting  the  preceding 
words,  ^^(hat  they  hadjully  adminis^ 
teredr  (c) 


(c)  It  seems  rather  too  broadly  as- 
serted, that  the  more  correct  way  of 
pleading  b  to  omit  the  words,  <<that 
they  have  fully  administered."  It  is 
true  that  it  would  in  general  be  suffi- 
cient to  plead,  ''that  they  have  no 
goods,  &c." ;  but  in  the  case  of  the  ex- 
ecutor of  an  executor,  it  is  necessary 
for  the  plea  to  state,  "that  the  first 
executor  fully  administered ; "  at  least 


it  is  necessary  to  plead  by  some  form 
of  words  that  he  did  so ;  10  East,  315. 
Wells  y.Fydell;  and  no  other  words 
seem  so  apt;  in  such  case  they  are 
clearly  operative  words,  and  in  the 
ordinary  case  they  seem  at  any  rate 
not  to  be  incorrect,  besides  the  old 
precedents  wiU  all  be  found  to  contain 
them.  [But  see  2  Bing.  N.  C.  235. 
JReeves  v.  Ward.    2  Scott,  390.  S.C.J 
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the  debt  aforesaid  of  the  goods  and  chattek  which  were  of  Nobll  and 

the  said    Sir  Martin  the  testator  at  the  time  of  his  death      others  v. 

being  in  their  hands  to  be  administered.  ^     elsok. 


And  the  said  WiUiam  says  that  he  by  any  thing  before  KepUeation. 
alleged  ought  not  to  be  barred  from  haying  his  said  execution 
against  them  of  the  goods  and  chattels  which  were  of  the  said 
Sir  Martin  the  testator  at  the  time  of  his  deaths  being  in  the 
hands  of  the  said  Sir  Martin  the  executor,  Thomas  and  George 
to  be  administered,  because  he  says  that  the  said  Sir  Martin  Tikes  ume 
the  executor,  Thomas  and  George^  on  the  day  of  the  issuing  ^^^'^n* 
of  the  said  writ  of  scire  faciaSi  to  wit,  on  the  23d  day  of 
OctobermHiB  19thyear  of  the  reign  of  owrlord  thenowldng, 
had  divers  goods  and  chattels  which  were  of  the  said  Sir 
Martin  the  testator  at  the  time  of  his  death  to  the  value  of 
the  debt  aforesaid,  wherewith  they  might  satisfy  the  said  Wil^ 
Uam  for  the  debt  aforesaid,  to  wit,  at  London  aforesaid  in  the 
parish  of  St  Mary  le  Bow  in  the  ward  of  Cheap  ;  and  this  he 
prays  may  be  inquired  of  by  the  country,  and  the  said  Sir 
Martin  the  executor,  Thomas  and  George  likewise,  &c  There-  VaUnfaeiaa. 
fore  it  is  commanded  to  the  sheriffs  that  they  cause  to  come 
here  on  the  octave  of  The  Purification  of  the  blessed  Mkry 
12,  &C.  by  whom,  &c  and  who  neither,  &c.  to  recognize,  &c. 
because  as  well,  &c.  At  which  day  here  come  the  parties 
aforesaid  by  their  attomies  aforesaid,  and  the  sheriffii  have 
not  sent  the  writ  Therefore,  as  before,  the  sheriffs  are  com-  ^'wf©***  »•» 
manded  that  they  cause  to  come  here  in  15  days  from  the 
day  of  Easter  12,  &c.  to  recognize  in  form  aforesaid,  &c  At 
which  day  here  come  the  parties  aforesaid,  &c.  and  the  sheriffs 
have  not  sent  the  writ.  Therefore,  as  before,  the  sheriff  are 
commanded  that  they  cause  to  come  here  on  the  morrow  of 
the  Holy  Trinity  12,  &c.  to  recognize  in  form  aforesaid,  &c. 
At  which  day  here  come  the  parties,  &c.  and  the  sherifl^ 
have  not  sent  the  writ  Therefore,  as  before,  the  sheriffs  are 
commanded  that  they  cause  to  come  here  from  the  day  of 
St  Michael  in  three  weeks  12,  &c.  to  recognize  in  form  afore- 
said, &C.  At  which  day  come  here  the  parties,  &c.  and  the 
aheri£b  have  not  sent  the  writ  Therefore,  as  before,  the 
aheriflb  are  commanded  that  they  cause  to  come  here  on  the 
octave  of  St  Hilary  12,  &c  to  recognize  in  form  aforesaid, 
&c  At  which  day  come  here  the  parties,  &c.  and  the  sheriffs 
have  not  sent  the  writ  Therefore,  as  before,  the  sheriffs 
are  commanded  that  they  cause  to  come  here  from  the  day  of 
Easter  in  one  months  &c.    At  which  day  the  juxy  between  Nia  prim. 


521a 


Noell  and  others  versml^dson. 


NoEix  and 
others  v. 
Nelson. 


iW 


ToUm, 


the  parties  aforesaid  in  the  plea  aforesaid  is  respited  between 
them  here  until  this  day,  to  wit,  on  the  morrow  of  The  Ascen- 

sion  of  our  Lord  in  the  21st  year  of  the  reign  of  our  lord  the 

'  now  king,  unless  Sir  John  Vaughan  knt.  chief  justice  of  our 

lord  the  Ifing  of  the  bench  assigned  by  form  of  the  statute, 
&C.  shall  first  come  on  Tuesday  the  18th  day  of  May  last  past 
[  222  ]  at  the  Gxuldhallof  the  cityofZonifan.  And  nowhere  at  thb 
day  comes  the  said  IVtUiam  by  his  attorney  aforesaid ;  and 
the  said  chief  justice  before  whom,  &c  sent  here  hia  record 
in  these  words,  that  is  to  say :  Afterwards  on  the  day  and 
at  the  place  within  contained  before  Sir  John  Vaughan  knt. 
chief  justice  of  our  lord  the  king  of  the  bench,  Thomas  Ger- 
rard  being  associated  to  him  according  to  the  form  of  the 
statute,  &C.  come  as  well  the  within-named  WiJUamy  as  the 
within*written  Sir  Martin  the  executor,  Thomas  and  Georgcy 
by  their  attomies  within  contained ;  and  the  jurors  of  the  jury 
whereof  mention  is  within  made  being  summoned,  some  of 
them,  that  is  to  say,  D.  K,  H.  S.,  H.  M.,  N.  D.,  B.  D., 
T.  H.,  T.  G.,  and  P.  P.,  come  and  are  sworn  upon  that 
jury ;  and  because  the  residue  of  the  jurors  of  the  same  jury 
do '  not  appear,  therefore  others  of  the  by-standers  being 
chosen  for  this  purpose  by  the  sheri£&  of  the  said  city  at  the 
request  of  the  said  William,  and  by  the  command  of  the  said 
chief  justice,  are  appointed  anew,  whose  names  are  annexed 
to  the  within-written  panel,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  which  said  jurors 
so  appointed  anew,  that  is  to  say,  W.  B.,  E.  L.,  J.  C,  and 
T.  C,  being  called  likewise  come,  who,  together  with  the 
suid  other  jurors  before  impanelled  and  sworn,  being  chosen, 
tried  and  sworn  to  speak  the  truth  of  the  within-contained, 
say  upon  their  oath  that  the  said  Sir  Martin  the  executor, 
Thomas  and  George,  on  the  day  of  the  suing  out  of  the  within- 
specified  writ  of  scire  facias,  to  wit,  on  the  within-written 
23d  day  of  October  in  the  19th  year  within  specified,  had 
divers  goods  and  chattels,  which  were  of  the  within-named 
Sir  Martin  the  testator  at  the  time  of  his  death  in  their  hands 
to  be  administered  to  the  value  of  the  debt  within  written, 
whereof  they  could  have  satisfied  the  said  WilUam  the  debt 
within  spedfied,  to  wit,  at  London  in  the*within-written  parish 
of  St  Mary  le  Bow  in  the  ward  of  Cheap,  as  the  said  fVilliam 
has  ¥rithin  in  his  replication  allied  Therefore  it  is  consi- 
dered that  the  said  WilUam  have  execution  against  the  said 
Sir  Martin  Noell  the  executor,  Jlunnas  and  George  of  the 


Verdict  that 
the  defendants 
had  divers 
goods  of  the 
tesUtor^s. 


Judgment 
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debt  aforesaid)  to  be  levied  of  the  goods  and  chattels  which    Noell  and 
were  of  the  said  Sir  Martin  the  testator  at  the  time  of  his      others  v, 
death  being  in  the  hands  of  the  said  Sir  Martin  the  executor,  ,  ^^^^^^*  ^ 
Thomas  and  George  to  be  administered^  &c. 

Afterwards,  to  wit,  on  Saturday  after  three  weeks  of  St  Assignment  of 
Mkhael  in  this  same  term,  before  our  lord  the  king  at  West*  ^^^^ 
minster  oome  the  said  Sir  Martin  Noell  the  executor,  Thomas 
and  George^  by  Martin  Stampe  their  attorney,  and  say  that  in 
the  record  and  proceedings,  and  also  in  giving  the  judgment 
aforesaid,  there  is  manifest  error  in  this,  to  wit,  that  by  the  General  errors, 
record  and  proceedings  aforesaid  it  appears,  that  the  judgment 
aforesud  in  the  plea  aforesaid  was  given  for  the  said  William 
against  the  said  Sir  Martin  Noell  the  executor,  Thomas  and 
Georgey  whereas  by  the  law  of  the  land  of  this  realm  of  Eng- 
land,  judgment  in  that  plea  ought  to  have  been  given  for  the 
said  Sir  Martin  Noell  the  executor,  Thomas  and  George 
against  the  said  WiUiamy  and  therefore  in  that  there  is  mani- 
fest *error :  There  is  also  error  in  this,  to  wit,  that  the  declara-  *[  22S  ] 
tion  aforesaid  and  the  matter  in  the  same  contained  are  not 
sufficient  in  law  for  the  said  William  to  have  or  maintain  his 
aforesidd  action  against  the  said  Sir  Martin  Noell  the  executor, 
TTiamas  and  George,  and  therefore  in  that  there  is  manifest 
error:  And  there  is  likewise  error  in  this,  to  wit,  that  the  said 
writ  of  scire  facias  and  the  matter  in  the  same  contained  are 
not  sufficient  in  law  for  the  said  William  to  have  his  execution 
against  the  said  Sir  Martin  Noell  the  executor,  Thomas  and 
George,  and  therefore  in  that  likewise  there  is  manifest  error. 
And  thereupon  the  said  Sir  Martin  Noell  the  executor,  Thomas 
and  George  pray  the  writ  of  our  lord  the  king  to  warn  the  said 
WHBam  to  be  before  our  lord  the  king  to  hear  the  record  and 
proceedings  aforesaid,  and  it  is  granted  to  them,  &c  :  Where- 
upon it  is  commanded  the  sheriff,  that  by  honest,  &c.  he 
make  known  to  the  said  William  that  he  be  before  our  lord 
the  Ung  from  the  day  of  St.  Martin  in  15  days  wheresoever 
he  shall  then  be  in  England  to  hear  the  record  and  proceed- 
ings aforesaid^  if,  &c.  and  further,  &c.  The  same  day  is  given 
to  the  said  Sir  Martin  Noell  executor,  Thomas  and  George, 
&C.  At  which  day  before  our  lord  the  king  at  Westminster 
come  the  said  Sir  Martin  Noell  the  executor,  Thomas  and 
George  by  their  attorney  aforesaid;  and  the  sheriff  has  not 
sent  the  writ  thereof;  and  the  said  WUUam  on  the  fourth 
day  of  the  plea  beii^  solemnly  called  likewise  comes  by 
Robert  Brabome  his  attorney ;  wh^eupon  the  said  Sir  Martin 
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Noell  and  others  verms  Nelson. 


NoELL  and 
others  v. 
Nelsok. 


Joinder  in 
error. 


CMfia  adviMture 
iwft. 


[   224  ] 


Judgment 
affirmed. 


NoeU  the  executor^  Thomas  and  Geary e,  as  before,  say  that  in 
the  record  and  proceedings  aforesaid^  and  also  in  giving  the 
said  judgment  there  is  manifest  error,  allying  the  said  errors 
hj  them  above  in  form  aforesaid  alleged,  and  pray  that  the 
judgment  aforesaid  for  the  errors  aforesaid,  and  others  being 
in  the  record  and  proceedings  aforesaid,  may  be  reversed,  an- 
nulled, and  altogether  held  for  nothing,  and  that  they  may 
be  restored  to  all  things  which  they  have  lost  by  occasion  of 
the  said  judgment,  and  that  the  court  of  our  lord  the  king 
here  may  proceed  as  well  to  examine  the -record  and  pro- 
ceedings aforesaid,  as  the  matters  aforesaid  above  assigned 
for  errors,  and  that  the  said  WiUiam  may  rejoin  to  those 
errors. 

And  the  said  WiUiam  says  that  there  is  no  error  either  in 
the  record  and  proceedings  aforesaid,  or  in  giving  the  judg- 
ment aforesaid,  and  he  likewise  prays  that  the  court  of  our 
said  lord  the  king  here  may  proceed  to  examine  as  well  the 
record  and  proceedings  aforesaid,  as  the  matters  aforesaid 
above  assigned  for  errors,  and  that  the  judgment  aforesaid 
may  be  in  all  things  affirmed. 

And  because  the  court  of  our  said  lord  the  king  here  is'not 
yet  advised  what  judgment  to  give  of  and  upon  the  premises, 
a  day  therefore  is  further  given  to  the  parties  aforesaid  before 
our  lord  the  king  until  15  days  from  the  day  of  the  Holy 
Trinity  wheresoever,  &c.  to  hear  their  judgment  of  and  upon 
the  premises,  because  the  court  of  our  said  lord  the  king  here 
is  thereof  not  yet,  &c.  Whereupon  all  and  singular  the  pre- 
mises being  seen  and  by  the  court  of  oiur  said  lord  the  king 
now  here  more  fully  understood,  and  as  well  the  record  and 
proceedings  aforesaid,  as  the  said  causes  and  matters  by  the 
said  Sir  Martin  Noell  the  executor,  Thomas  and  George  as- 
signed for  error,  being  diligently  examined  and  inspected^ 
for  that  it  appears  to  the  court  of  our  sdd  lord  the  king  now 
here  that  the  record  aforesaid  is  in  nothing  faulty  or  defective, 
and  that  there  is  no  error  in  that  record,  it  is  considered  that 
the  said  judgment  be  in  all  things  affirmed  and  stand  in  its 
full  force  and  effect,  the  said  causes  and  matters  above 
assigned  and  alleged  for  error  in  any  wise  notwithstanding ; 
and  it  is  further  considered  by  the  court  of  our  said  lord  the 
king  here  that  the  said  WilUam  recover  against  the  said  Sir 
Martin  NoeU  the  executor,  Thomas  and  George  20/.  adjudged 
to  the  said  fTtYfiain  by  the  court  of  our  said  lord  the  king  here 
accordmg  to  the  form  of  the  statute  in  such  case  made  and 
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provided  for  his  costs,  chaiges  and  damages  which  he  has    Noell  and 
sustained  on  occasion  of  the  delay  of  execution  of  the  said     others  v. 
judgment  by  reason  of  the  suing  out  of  the  said  writ  of  error,  ^  J^gi-soy.  ^ 
and  that  the  said  WiJUam  have  execution  thereof,  &c 

Afterwards,  that  is  to  say,  on  the  3d  day  of  December  in  Assignment  of 
the  22d  year  of  the  reign'of  our  lord  Charles  the  2d  now  [^^^h^ 
king  of  England,  &c  before  our  lord  the  king  in  his  parlia-  of  Lords, 
ment  come  the  said  Sir  Martin  Noell  the  executor,  Thomas 
and  George  by  Martin  Stampe  their  attorney,  and  say  that  in 
the  record  and  proceedings  aforesaid,  and  also  in  giving  the 
judgment  aforesaid,  there  is  manifest  error  in  this,  to  wit,  that 
the  declaration  aforesaid,  and  the  matter  in  the  same  contained, 
are  not  sufficient  in  law  for  the  said  WilUam  to  maintain  his 
action  against  the  said  Sir  Martin  Noell,  Thomas  and  George; 
therefore  in  that  there  is  manifest  error.  There  is  also  error 
in  this,  that  by  the  record  it  appears  that  judgment  is  in  form 
aforesaid  given  for  the  said  William  against  the  said  Sir  Jlfar- 
tin  Noell,  Thomas  and  George,  whereas  by  the  law  of  this  realm 
of  England  that  judgment  ought  to  have  been  given  for  the 
8ud  Sir  Martin,  TTiomas  9Jid  George  against  the  said  William; 
therefore  in  that  there  is  manifest  error. 

And  the  said  William  by  Robert  Brabome  his  attorney  says,  joinder  in 
that  there  is  no  error  either  in  the  record  and  proceedings  ®"^'* 
aforesaid,  or  in  giving  the  judgment  aforesaid,  and  he  prays 
that  the  court  of  our  lord  the  king  before  our  lord  the  kingin 
his  parliament  here  may  proceed  to  examine  as  well  the  record 
and  proceedings  aforesaid,  as  the  matters  aforesaid  above  as- 
fflgned  for  error,  and  that  the  judgment  aforesaid  may  be  in 
all  things  affirmed,  &c.  And  because  the  court  of  our  said 
lord  the  king  here  before  the  king  himself  in  his  parliament 
is  not  yet  advised  what  judgment  to  give  of  and  upon  the  pre- 
mises, a  day  therefore  is  given  to  the  parties  aforesaid  before 
our  lord  the  king  in  his  parliament  until  ,  wheresoever, 

&C.  to  hear  their  judgment  of  and  upon  the  premises,  for  that 
the  court  of  our  lord  the  king  here  in  his  parliament  is  not 
yet  advised  thereof,  &c. 

Afterwards,  to  wit,  on  the  26th  day  of  November  in  the  r  225  n 
22d  year  of  the  reign  of  our  lord  Charles  the  2d  now  king  of  Entry  of  pro- 
England,  &c  a  transcript*  of  the  record  and  proceedings  SfirroScTin 
aforesaid  between  the  parties  aforesaid  with  all  things  concern-  the  House  of 

•  -  «  X  •  '^  i»  J.-  Lords,  and  re- 

uig  the  same,  by  means  of  a  certam  wnt  for  correctmg  errors  ^nUHtur  to  the 
prosecuted  by  the  said  Sir  Martin  Noell  knt.,  Thomas  Noell  and  Kmg's  Bench. 
George  Robinson  executors  of  the  will  of  Sir  Martin  Noell  late  r. 


225  Noell  and  others  versus  Nelson. 


Nelson. 


Noell  and  of  London  knt.  upon  the  premifles,  was  transmitted  from  the 
^^^rs  V.  Baid  court  of  our  said  lord  the  king  here  to  our  said  lord  the 
king  in  the  present  parliament ;  and  the  said  Sir  Martin  Noeii, 
Tkonuu  Noell  and  George  Robinson  appearing  in  the  said  court 
of  parliament,  assigned  several  causes  and  matters  for  error  in 
the  record  and  proceedings  aforesaid,  for  reversing  and  annul- 
ling the  said  judgment ;  to  which  the  said  WiUiam  Nelson,  ap- 
pearing in  the  same  court  of  the  said  parliament,  pleaded  that 
there  was  no  error  either  in  the  record  and  proceedings  afore- 
said, or  in  giving  the  judgment  aforesaid*  And  afterwards, 
to  wit,  on  the  9th  day  of  January  in  the  said  22d  year  of  the 
reign  of  our  said  lord  the  now  Ung  in  the  said  court  of  par- 
liament, as  well  the  record  and  proceedings  aforesaid,  and  the 
judgment  aforesaid  thereon  given,  as  also  the  matters  above 
assigned  and  allied  for  error,  being  seen  and  by  the  court 
there  diligently  examined  and  fully  understood,  for  that  it 
seemed  to  the  court  of  the  said  parliament  that  the  said  record 
was  not  in  any  thing  faulty  or  defective,  and  that  there  was 
no  error  in  the  said  record  r  Therefore  it  was  then  and  there 
considered  by  the  said  court  .of  the  said  parliament  that  the 
judgment  aforesaid  should  be  in  all  things  affirmed,  and  stand 
in  its  full  force  and  effect,  the  matters  aforesaid  for  error 
assigned  in  anywise  notwithstanding ;  and  that  the  said  WUliam 
Nelson  in  the  court  of  our  said  lord  the  king  before  the  king 
himself  should  have  his  execution  thereof  against  the  said  Sir 
Martin  Noell  knt,  Thomas  Noell  and  George  Robinson  accord- 
ing to  the  form  and  effect  of  the  said  judgment ;  and  it  was 
further  considered  by  the  said  court  of  the  said  parliament  that 
the  said  WiUiam  Nelson  do  recover  against  the  said  Sir  Martin 
Noell  knt,  Thomas  Noell  and  George  Robinson  lOZ.  adjudged 
to  the  said  WilUam  for  his  costs  and  chaiges  which  he  had 
sustained  on  occasion  of  the  delay  of  execution  of  the  judg- 
ment aforesaid,  on  pretence  of  prosecuting  the  said  writ  of 
error.  And  thereupon  the  record  and  proceedings  aforesaid 
are  remitted  by  the  court  of  the  said  parliament  to  the  said 
court  of  our  said  lord  the  king  before  the  said  king  himself, 
wheresoever,  &c  and  now  remain  in  the  said  court  of  our 
said  lord  the  king  before  the  king  himself. 
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Sir  [Martin  Noell  against  Nelson^  on  an  affirmance  in  i  y^^  94^ 


the  king's  bench,  of  a  judgment  in  the  common  bench,  where  ^  ^^'  286. 
the  plaintiff  had  declared  against  the  defendants  as  executors  6si.  666.671. 
of  the  said  Sir  Martin  in  debt  upon  bond;  the  defendants  Onp'^o^ 

wuttiiratnt 

there  pleaded  pleTie  adndnistravit  generally,  on  which  plea  the  by  an  executor, 
plaintiff  in  the  common  bench  prajed  his  judgment  of  the  ***®  p|*»ntiff 
debt  to  be  of  assets  quando  acciderint,  according  to  the  rule  diately  take 
in  8  Rep.  134.  a.  Mary  Shiple^s  case;  and  the  court  gave  ^^^^ 
judgment  accordingly,   "  and  the  said  executors   in   miseri'  aeddennL 
cordlA:^  on  which  judgment  the  executors  brought  a  writ  of  tiX^^^Lt 
error  in  the  king's  bench,  and  insisted  on  the  matter  in  law,  executors  for 
Uiat  sudi  judgment  as  this  ought  not  to  be  given,  notwith-  beMuae  i?^was 
standing  the  opinion  in  Mary  Skipley^B  case ;  and  of  such  "°*  ^^  "*  *^® 
opinion  was  Ttoysden  justice  strongly,  who  denied  the  said  came  the  first 
opinion  in  Mary  Shipky^s  case  to  be  law,  and  relied  much  on  ^^' 
the  opinion  of  Jones,  Berkeley  and  Croke  in  the  case  of  Dor^ 
Chester  v.  Wehb,  Cro.  Car.  372.  where  Mary  Shipley'a  case  is 
denied  by  them  to  be  law :  but  Kelynye  chief  justice,  Rainsford 
and  Morton  justices,  held  the  judgment  in  the  common  bench 
good ;  and  afterwards  in  Trinity  term  now  past,  a  precedent 
being  produced,  where  such  a  judgment  was  entered  ac- 
cording to  the   opinion  in  Mary  Shipley^s  case,    Twysden 
agreed  that  the  judgment  should  be  affirmed :  But  they  took 
an  exception  to  the  judgment  that  "  the  defendant  should  be 
in  mercy ; "  but  the  precedent  being  read  it  appeared  that  a 
ndsericordia  was  entered  there  also,  wherefore  the  judgment 
was  affirmed;  on  which  affirmance  this  writ  of  error  was 
brought  in  parliament. 

And  now  after  the  end  of  this  term,  it  was  argued  before 
the  lords  in  parliament  that  the  judgment  in  the  common 
bench,  and  also  the  affirmance  of  it  in  the  king's  bench,  were 
erroneous,  because  a  misericordid  was  entered  against  the  exe- 
cutors, and  so  they  were  amerced  to  the  king  without  any 
fault  in  them ;  for  they  had  pleaded  a  true  plea,  which  the 
plaintiff  himself  confessed  to  be  so,  and  therefore  they  ought 
not  to  have  been  amerced.    For  an  amercement  is  when  the 
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plaintiff  sues  out  the  king's  writ  without  cause,  which  is  eo 
found  by  verdict  or  adjudged  on  demurrer,  or  the  plaintiff 
does  not  prosecute  it,  but  becomes  nonsuit;  or  where  the 
defendant  disobeys  the  king's  writ,  and  delays  the  plaintiff  of 
his  right;  so  that  always  there  ought  to  be  a  precedent 
offence.      And  Magna  Charta,  c.  14.,   says    that    ^^  Liber 
homo  turn  amercietur  nUi  secundum  modum  deUctL"     So  that 
there  ought  to  be  precedent  delictum ;  for  otherwise  a  man 
cannot  be  amerced  secundum  modum  delicti  where  there  is  no 
delictum.     And  it  is  not  the  delay  only  on  the  defendant's 
part  which  will  make  him  to  be  amerced:  for  if  a  prtBcipe 
quod  reddat  be  brought  against  the  defendant  for  debt,  and 
the  defendant  imparls  and  uses  other  delays,  yet  if  he  ^ter- 
wards  shews  for  cause  that  he  does  not  owe  the  money  de- 
manded, and  it  is  so  found,  now  though  the  defendant  has 
delayed  the  plaintiff,  yet  he  shall  not  be  amerced,  but  the 
plaintiff  shall  be  amerced  for  suing  out  a  writ  without  cause. 
And  so  the  defendants  in  this  case  have  shewn  cause  in  the 
common  bench  why  they  could  not  obey  the  king's  writ, 
namely,  that  they  could  not  pay  the  debt  demanded  of  them 
as  executors  because  they  had  no  assets,  which  matter  the 
plaintiff  confessed ;  therefore  the  defendants  are  not  in  any 
fault,  but  have  shewn  the  truth  of  their  case  whereby  they 
have  excused  their  disobedience  to  the  writ,  wherefore  they 
ought  not  to  have  been  amerced.     And  although  an  amerce- 
ment is  now  but  a  small  sum,  and  is  seldom  or  never  levied, 
yet  in  the  caae  of  a  nobleman  the  amercement  is  considerable, 
namely,  an  earl,  viscount,  or  baron  shall  be  amerced  to  5L, 
and  a  duke  or  marquiss  shall  be  amerced  to  lOL :  2  Inst.  28. : 
and  consequently  if  a  nobleman  be  an  executor,  and  has  no 
lissets,  and  pleads,  as  the  defendants  in  tiie  common  bench 
have  pleaded,  the  truth  of  his  case,  yet  if  many  actions  should 
be  brought  against  him,  he  would  pay  large  sums  for  amerce- 
ments without  cause,    which  would  be  against  law    and 
justice. 

But  all  this  was  overruled  by  Vaughan  chief  justice  of  the 
bench,  who  supplied  the  place  of  the  lord  keeper  in  the  House 
of  Lords:  for  he  said,  that  the  amercement  was  for  the 
amercement  made  for  the  delay ;  and  though  it  was  urged 
that  it  appeared  by  the  record  that  the  defendants  pleaded  the 
same  day  with  the  declaration,  Vaughan  said,  then  it  should 
have  been  entered  that  they  came  the  first  day,  and  it  not 
being  so  entered  it  shall  not  be  intended  that  the  defendants 
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pleaded  the  first  day :  and  therefore  for  the  delay  where  the  Noell  and 

plaintifiT  recovers  judgment  as  in  this  case,  the  defendant  shall  others  r. 

be  amerced.     But  this  seems  to  me  not  to  be  law,  for  in  ^ *, 


quare  impedit  if  the  bishop  imparls  and  afterwards  pleads  that 

he  claims  nothing  but  as  ordinary,  whereupon  the  plaintiff 

has  judgment  against  him,   yet    the  bishop  shall   not    be 

amerced  *,  because  he  excuses  himself  from  any   wrong,  •  But  see  Cro. 

although  he  has  delayed  the  plaintiff;  which  seems  a  case  in  ^^-  ^2.  Lan- 

point;  but  notwithstanding  this,  the  judgment  was  after-  andHob.  soo! 

wards  aflirmed  by  the  lords  of  parliament 
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Greene  versus  Cole.  Case  42^ 

g^HARLES  the  2d,  by  the  grace  of  God,  of  England^  Scot-  Writ  of  error 
vy  landy  France y  and  Ireland^  king,  defender  of  the  faith,  &c.  ^f  ^erMaTf  a 
to  our  trusty  and  well  beloved  Sir  John  Vaughan  knt  oiur  judgment  given 
chief  justice  of  the  bench.  Sir  Matthew  Hale  knt  chief  baron  Hustings  in 
of  our  exchequer.  Sir  Christopher  Turner  knt  another  baron  -^-^w^^- 
of  our  exchequer.  Sir  Richard  Rainsford  knt  late  one  other 
baron  of  our  said  exchequer,  and  now  one  of  our  justices 
assigned  to  hold  pleas  before  us,  and  Sir  William  Morton  knt 
another  of  our  justices  assigned  to  hold  pleas  before  us,  greet- 
ing. Whereas  by  our  letters  patent  of  commission,  under  our 
great  seal  o{  England,  lately  directed  to  you  the  said  Sir  John 
Vaughan,  Sir  Matthew  Hale,  Sir  Christopher  Turner,  Sir 
Richard  Rainsford,  Sir  William  Morton,  and  to  Sir  Wadham 
Wyndham  knt  now  deceased,  then  one  of  our  justices  assigned 
to  hold  pleas  in  our  court  before  us,  reciting,  that  because 
on  the  behalf  of  William  Cole  esq.  we  were  informed,  that  in 
the  record  and  proceedings  of  a  certain  plaint  which  was  be- 
fore William  Bolton  then  late  mayor  of  the  city  of  London, 
and  Sir  Robert  Vyner  knt  and  bart.  and  Sir  Joseph  Sheldon 
knt  then  late  sheriffs  of  the  said  city,  in  the  hustings 
of  London,  by  our  writ,  between  the  said  William  Cole 
and  Henry  Greene,  for  that  the  said  Henry  committed  waste, 
sale  and  destruction  in  houses  in  the  parish  of  St.  Giles 
without  Cripplegate,  London,  which  he  holds  for  a  term  of 
years  of  the  said  William  Cole,  as  assignee  of  John  Hillard 
gent,  who  demised  the  same  to  the  said  Henry  Greene  for  the 
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Greene  v.  said  term,  to  tke  disinheriting  of  the  said  WilUam  Coky  and 
Cole.        against  the  form  of  the  provision  in  such  case  provided,  and 

*  also  in  the  giving  of  judgment  in  the  said  phdnt  before  Sir 

William  Peake  knt.  then  late  mayor  of  the  said  city,  and  Sir 
Dennis  Gauden  knt.  and  Sir  Thomas  Davies  knt.  then  late 
sherifis  of  the  said  city,  in  the  said  court  of  hustings,  as  it  was 
said,  manifest  error  had  intervened,  to  the  great  damage  of 
the  said  William^  as  by  his  complaint  we  were  informed ;  and 
that  we  being  willing  that  the  error,  if  any  there  were,  should 
in  due  manner  be  corrected,  and  full  justice  done  to  the 
parties  aforesaid,  assigned  you  the  said  Sir  John  Vaughan^  Sir 
Matthew  Hale,  Sir  Christopher  Turner y  Sir  Richard  Rainsford, 
Sir  JVilliam  Mortony  and  the  said  Sir  Wadham  Wyndhamy  five, 
four,  three  or  two  of  you,  our  justices,  to  look  over  and  ex- 
amine the  record  and  proceedings,  as  well  in  the  said  plaint 
which  was  by  our  said  writ,  as  in  the  giving  of  judgment  in 
the  said  plaint,  with  all  things  touching  the  same,  in  the  pre- 
sence of  the  said  mayor  and  sheriffs  of  the  said  city  of  London 
to  be  thereto  warned  by  you,  five,  four,  three  or  two  of  you, 
[  229  ]  if  they  chose  to  be  present  at  the  Guildhall  of  the  said  city, 
and  to  correct  the  error  assigned  in  the  record  and  proceedings 
aforesaid,  or  in  the  giving  of  judgment  in  the  said  plaint,  if 
any  there  should  be  found  to  be,  and  to  do  fiill  and  speedy 
justice  therein  to  the  parties  aforesaid,  as  according  to  the 
law  of  oiur  reahn  of  Englandy  and  the  custom  of  the  said  city, 
should  be  just,  and  therefore  we  commanded  you  and  the 
said  Sir  Wadham  Wyndhamy  five,  four,  three  or  two  of  you, 
that  at  a  certain  day  which  you,  five,  four,  three  or  two  of  you 
should  appoint  in  that  behalf,  you,  five,  four,  three  or  two  of 
you  should  go  to  the  said  Guildhall  of  the  «aid  city,  and  do 
and  perform  all  and  singular  the  premises  in  form  aforesaid, 
doing  therein  what  should  appertain  to  justice  according  to 
the  law  of  our  realm  of  Englandy  and  the  custom  of  the  said 
city ;  and  because  on  the  behalf  of  the  said  Henry  Greene  we, 
are  now  informed,  that  in  the  reversing  of  the  said  judgment, 
and  also  in  the  giving  of  judgment  thereupon  for  the  said 
William  Cole  against  the  sjdd  Henry  Greene,  before  you  the 
said  Sir  John  Vaughany  Sir  Matthew  Hale,  Sir  Christopher 
Turnery  Sir  Richard  Rainsfordy  and  Sir  William  Morton  our 
said  commissioners,  or  some  of  you,  by  virtue  of  oiu:  said 
commission,  as  it  is  said,  manifest  error  hath  intervened,  to 
the  great  damage  of  the  said  Henry  Greeney  as  by  his  com- 
plaint we  are  informed :  we  being  willing  that  the  error,  if 
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any  there  be,  should  in  due  manner  be  corrected,  and  full  and    Greene  r. 
speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do        Cole. 
command  you,  that  if  the  first  judgment  given  in  the  court  of  * 

the  hustings  London  be  reversed  before  you,  or  some  of  you, 
and  judgment  be  thereupon  given  for  the  said  William  Cole 
agunst  the  said  Henry  Greene^  then  without  delay  you  dis- 
tinctly and  openly  send  the  record  and  proceedings  aforesaid, 
with  all  things  touching  the  same,  to  our  present  parliament, 
and  this  writ;  that  the  record  and  proceedings  aforesaid 
being  inspected,  we  may  further  cause  to  be  done  thereupon, 
with  the  assent  of  the  lords  spiritual  and  temporal  in  the  same 
parliament,  for  correcting  that  error,  what  of  right  and  accord- 
ing to  the  law  and  custom  of  our  realm  of  England  ought  to 
be  done.  Witness  ourself  at  Westminster  the  13th  day  of 
May  in  the  22d  year  of  our  reign. 

The  answer  of  the  within-mentioQed  Sir  John  Vauyhan,   Return. 
Sir  Matthew  Hak,   Sir    Christopher   Turfier^    Sir  Richard 
Rainsfordj  and  Sir  William  Morton  to  this  writ 

The  record  and  proceedings  within  specified,  with  all  things 
concerning  the  same,  we  certify  to  our  lord  the  king  in  his 
present  parliament,  in  a  certain  record  to  this  writ  annexed, 
as  within  we  are  commanded. 

J.  v.,  M.  H.,  C.  T.,  R.  R,  and  W.  M. 

Be  it  remembered,  that  on  Wednesday  the  16th  day  of  r  230  1 
December  in  the  20th  year  of  the  reign  of  our  lord  Charles 
the  Second,  by  the  grace  of  God,  oiEngland,  Scotland^  France^ 
and  Ireland,  king,  defender  of  the  faith,  &c.  at  the  Guildhall 
of  the  city  of  London,  come  Sir  John  Vauyhan  knt.  chief  jus- 
tice of  our  said  lord  the  king  of  the  bench.  Sir  Matthew  Hale 
knt  chief  baron  of  the  exchequer  of  our  said  lord  the  king. 
Sir  Christopher  Turner  knt  another  baron  of  the  exchequer  of 
our  said  lord  the  king,  and  Sir  William  Morton  knt.  one  of 
the  justices  of  our  said  lord  the  king  assigned  to  hold  pleas 
before  our  s^d  lord  the  king,  assigned  to  look  over,  and 
examine  the  record  and  proceedings  of  a  certain  plaint,  which 
was  in  the  hustings  of  our  said  lord  the  king  of  London,  be- 
fore WUKam  Bolton  late  mayor  of  the  city  of  London,  and  Sir 
Bobert  Vyner  knt  and  bart.,  and  Sir  Joseph  Sheldon  knt  then 
sheriffs  of  London,  by  the  writ  of  our  said  lord  the  king,  and 
also  the  giving  of  judgment  in  the  said  plaint,  before  Sir 
William  Peake  knt  late  mayor  of  the  said  city,  and  ^ir  Dennis 
Gauden  knt  and  Sir  Thomas  Davies  knt  late  sheriffs  of  the 
said  dty,  in  the  hustings  of  the  said  city,  between  WiUiam 
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Greene  v.     Cole,  esq.  and  Henry  Greene,  for  that  the  said  Henry  com- 
CoLE.        mitted  waste,  sale  and  destruction  in  houses,  in  the  parish  of 

'  St.  Giles  without  Cripplegate,  London,  which  he  holds  for  a 

term  of  years  of  the  said  Wilham  Cole,  as  assignee  of  John 
HiUiard,  who  demised  the  same  to  the  said  Henry  for  the 
said  term  of  years,  to  the  disinheriting  of  the  said  fVUliam 
Cole,  and  against  the  form  of  the  provision  in  such  case  pro- 
vided, as  it  is  sud,  in  the  presence  of  the  then  mayor  and 
sheriffs  of  London  aforesaid  at  the  Guildhall  of  the  sud  city^ 
and  to  correct  the  error,  if  any  happen  to  be  found  in  the 
record  and  proceedings  aforesidd,  or  in  the  giving  of  judg- 
ment in  the  said  plaint,  and  to  do  full  and  speedy  justice 
therein  to  the  parties  aforesaid  according  to  law,  and  the 
custom  of  the  said  city ;  and  Sir  JFilliam  Turner  knt  now 
mayor  of  the  said  city  of  London,  and  John  Forth  and  Francis 
Chaplain  now  sheriffs  of  the  said  city  then  and  there  came 
and  returned  upon  the  precept  of  the  said  justices  to  them 
directed,  as  upon  the  said  precept  is  indorsed,  &c. :  where- 
upon the  parties  aforesaid  being  called,  the  said  JVUliam  Cole 
in  his  proper  person  comes  and  appears,  and  puts  in  his  place 
Robert  Rawlins  his  attorney  against  the  said  Henry  Greene  of 
and  in  the  plea  of  the  writ  of  error.     And  the  said  Henry 
Greene  likewise  appears  in  his  proper  person,  and  puts  in  his 
place  Thomas  Monche  his  attorney  against  the  said  William 
Cole  of  and  in  the  said  plea,  &c  And  thereupon  the  said  now 
mayor  and  sheriffs  of  the  city  of  London,  having  had  a  respite 
of  forty  days  allowed  them  by  the  said  justices  according  to 
the  custom  of  the  said  city,  have  a  day  to  have  the  record 
and  proceedings  in  the  said  plaint  before  the  said  justices  at 
the  Guildhall  aforesaid,  until  the  20th  day  of  January  next 
coming,  and  the  same  day  is  then  and  tiiere  given  to  the 
parties  aforesaid  there,  &c.     At  which  said  29th  day  of 
January  in  the  said  20th  year  of  the  reign  of  our  said  lord  the 
now  king  of  England,  come  here,  to  wit,  at  the  Guildhall 
[  231  ]      aforesaid  before  the  said  justices,  as  well  the  said  now  mayor 
and  sherifis  of  the  said  city,  as  the  said  William  Cole  by  his 
said  attorney,  and  the  said  Henry  Greene  by  his  attorney  afore- 
said ;  and  thereupon  a  further  day  is  given  by  the  said  justices 
to  the  said  Sir  William  Turner  knt  mayor  of  the   city  of 
London,  and  John  Forth  and  Francis  Chaplain  sheriffs  of  the 
said  city,  to  have  the  said  record  and  proceedings  in  the  sud 
plaint  before  the  said  justices  of  the  Guildhall  aforesaid,  until 
Monday  the  8th  day  of  FAruary  next  coming,  and  the  same 
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day  18  given  to  the  parties  aforesaid  to  be  then  there,  &c    Greene  v. 
At  which  said  Monday  the  8th  day  of  February  in  the  2l8t        Cole. 
year  of  the  reign  of  our  said  lord  the  now  king  of  England,  • 

&C.  come  here,  to  wit,  at  the  Guildhall  aforesaid,  before  the 
said  justices  as  well  the  said  mayor  and  sherifis  of  the  said 
<dty,  as  the  said  WiOiam  Cole  by  his  attorney  aforesaid,  and 
the  said  Henry  Greene  by  his  attorney  aforesaid.  And  there- 
upon a  further  day  is  given  by  the  said  justices  to  the  said 
Sir  fWUKam  Turner  knl,  mayor  of  the  dty  of  LandoUy  John 
Forth  and  Francis  Chaplain  sheriffs  of  the  said  city,  to  have 
the  record  and  proceedings  in  the  said  plidnt  before  the  said 
justices  at  the  Guildhall  aforesaid,  until-  Tuesday  the  16  th 
day  of  this  instant  month  of  February  in  the  year  last  afore- 
said, and  the  same  day  is  given  to  the  parties  aforesaid  to  be 
then  there,  &c.     At  which  said  Tuesday  the  16th  day  of 
February  in  the  said  21st  year  of  the  reign  of  our  said  lord 
Charles  the  Second  now  king  of  England,  &c.  come  here,  to 
wit,  at  the  Gxiildhall  aforesaid  before  the  s^d  justices,  as  well 
the  said  mayor  and  sheriffs  of  the  said  city,  as  the  said  WiU 
Ham  Cole  by  his  said  attorney,  and  the  said  Henry  Greene  by 
his  said  attorney,  and  thereupon  the  said  Sir  William  Turner 
knt.  mayor  of  the  city  of  London,  and  John  Forth  and  Francis 
ChapUun  sheriffs  of  the  said  city,  by  Sir  John  Howell  knt 
recorder  of  the  said  city,  certify  of  ^  tenus,  according  to  the 
custom  of  the  said  dty,  the  said  record,  whereof  mention  is 
made  in  the  precept  of  the  justices  to  them  directed,  and  to 
the  writ  of  error  and  commission  annexed,  as  follows,  that  is 
to  say :  Common  pleas  holden  in  the  hustings  in  the  Guild- 
hall of  the  dty  of  London  according  to  the  custom  of  the  said 
city,  on  Monday  next  before  the  feast  of  The  Conversion  of 
St.  Paul,  in  the  18th  year  of  the  reign  of  our  lord  Charles 
the  Second,  by  the  grace  of  God,  of  England,  Scotland,  France, 
and  Ireland,  king,  defender  of  the  faith.     At  this  hustings 
comes  here  into  court  William  Cole,  esq.  in  his  proper  per- 
son, and  brings  here  into  court  the  writ  of  our  said  lord  the 
now  king,  to  the  mayor  and  sheriffs  of  London  directed,  of 
waste  done  to  houses  in  the  parish  of  St  Giles  without  Crip^ 
plegate,  London,  between  the  said  William  Cole  plaintiff,  and 
Henry  Greene  defendant,  the  tenor  of  which  said  writ  follows 
in  these  words,  to  wit ;   Charles  the  2d,  by  the  grace  of  God, 
of  England,  Scotland,  France,  and  Ireland,  king,  defender  of 
the  faith,  &c.  to  the  mayor  and  sheriffs  of  London  greeting ; 
William  Cole,  esq.  hath  complained  to  us,  that  Henry  Greene      [  232  ] 
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Greexe  V,    1>AS  committed  waste,  sale  and  defltruction  in  houses  in  the 
Cole.        parish  of  St  Giks  without  Cripplegate^  London,  which  he  holds 

^        T  for  a  term  of  years  of  the  said  William  as  assignee  of  John 

Hilliardy  who  demised  the  same  to  the  said  Henry  for  the 
said  term,  to  the  disinheriting  of  the  said  William,  and  against 
the  form  of  the  provision  in  such  case,  and  therefore  we  com- 
mand you,  that  having  heard  the  complaint  of  the  said  WU-- 
liam  in  this  behalf,  and  called  the  said  parties  before  you^ 
and  heard  their  reasons,  you  cause  to  be  done  to  the  said 
William  full  and  speedy  justice,  as  of  right  according  to  the 
custom  of  the  said  city  ought  to  be  done,  and  as  hitherto  in 
the  like  case  has  been  used  and  accustomed  to  be  done,  that 
we  may  no  more  hear  his  complaint  in  that  behalf.     Witness 
ourselves  at  Westminster  the  18th  day  of  January  in  the  18th 
year  of  our  reign.   And  thereupon  the  said  William  Cole,  esq. 
in  court  here  found  pledges  to  prosecute  the  said  writ,  to  wit, 
John  Doe  and  Richard  Roe,  according  to  the  custom  of  the 
said  city,  &c.  and  then  and  there  in  the  said  court  the  said 
William  Cole  put  in  his  place  Robert  Rawlins  his  attorney 
agunst  the  said  Henry  Greene  in  the  plea  aforesaid,  &c  and 
then  and  there  in  the  said  court  by  his  sidd  attorney,  prayed 
process  to  be  thereupon  made  to  him  against  the  said  Henry 
Greene  according  to  the  custom  of  the  said  city,  &c.  and  it  is 
granted  to  him,  &c     Whereupon  in  the  said  court  at  the 
prayer  of  the  said  William  made  by  his  said  attorney,  the 
sheriffs  of  London  were  commanded  by  the  court  here  accord- 
ing to  the  custom  of  the  said  city,  that  they  summon  by  good 
summoners  the  said  Henry  Greene,  that  he  be  here  in  court 
at  the  next  hustings  of  common  pleas  of  London  to  be  holden 
in  the  Gmldhall  of  the  said  city,  according  to  the  custom 
of  the  city,  &c  to  answer  the  said  William  Cole  in  a  plea 
of  waste,  and  that  the  said  sheriffs  have  then  and  there  the 
names  of  the  summoners  by  whom,  &c.  and  that  precept,  &c. 
and  the  same  day  is  given  to  the  said  William  Cole  to  be  here, 
&C.     At  which  day  here  at  the  hustings  of  common  pleas  of 
London  holden  in  the  said  Guildhall  of  the  city  of  London, 
according  to  the  custom  of  the  said  city,  on  Monday  next 
after  the  feast  of  TTie  Purification  of  the  Blessed  Virgin  Mary, 
in  the  19th  year  of  the  reign  of  our  said  lord  Charles  the  2d 
now  king  of  England,  &c  the  said  William  Cole,  esq.  by  the 
ssdd  Robert  Rawlins  his  attorney  comes  and  offers  himself 
here  in  court,  &c.  against  the  said  Henry  Greene  in  the  plea 
aforesaid,  &c.  and  the  sheriffs  of  London,  to  wit.  Sir  Robert 
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Vyner  knt.  and  bart^  and  Sir  Joseph  Sheldon  knt,  now  certify  Greene  r. 
and  return  to  the  court  here  on  the  said  precept  to  them  Cole. 
directed,  that  they  by  virtue  of  the  said  precept,  by  John  Good  ^  * 
and  Richard  Rent,  good  and  htwful  men  of  their  bailiwick, 
summoned  the  said  Henry  Greene  that  he  should  be  here  at 
the  said  hustings  to  answer  the  said  William  Cole  in  the  said 
plea  of  waste,  &c.  as  by  the  said  precept  they  were  com- 
manded, &C.  And  thereupon  afterwards  at  the  same  hust- 
ings, the  said  Henry  Greene,  though  solemnly  called,  doth  not  [  233  ] 
come,  but  makes  default,  whereupon  at  the  said  court,  at  the 
prayer  of  the  said  William  made  by  his  said  attorney,  the 
aherifb  of  London  are  commanded  by  the  court  here,  that 
they  put  by  sureties  and  safe  pledges  the  said  Henry  Greene, 
that  he  be  here  in  court  at  the  next  hustings  of  common  pleas 
of  London  to  be  holden  in  the  Guildhall  of  the  said  city, 
according  to  the  custom  of  the  said  city,  to  answer  the  said 
WHUam  Cole  in  the  said  plea  of  waste,  and  that  the  said 
sheriffs  should  have  then  and  there  the  names  of  those  by 
whom,  &c  and  this  precept,  &c  and  the  same  day  is  given 
to  the  said  William  Cole  to  be  here,  &c.  At  which  said  next 
hustings  of  common  pleas  of  London  holden  in  the  Guildhall 
of  the  city  oi  London,  according  to  the  custom  of  the  said  city, 
on  Monday  next  before  the  feast  of  Perpetua  and  Felicitas,  in 
the  19th  year  of  the  reign  of  our  said  lord  Charles  the  2d  now 
king  of  England,  the  said  William  Cole,  by  the  said  Robert 
RawUns  his  attorney,  comes  and  offers  himself  here  in  court, 
against  the  said  Henry  Greene  in  his  plea  aforesaid,  &c.  and 
the  sheriffs  of  London,  to  wit,  Sir  Robert  Vyner  knt.  and  bart, 
and  Sir  Joseph  Sheldon  knt,  now  certify  and  return  to  the 
court  here  upon  the  said  precept  to  them  directed,  that  the 
said  Henry  Greene  was  attached  by  pledges,  to  wit,  John  Good 
and  Richard  Rent,  to  be  at  the  said  hustings  to  answer  the 
said  William  Cok  in  the  plea  aforesidd,  as  by  the  said  precept 
they  were  commanded,  &c  and  thereupon  at  that  same  hust- 
ings the  said  Henry  Greene,  although  solemnly  called,  doth  not 
come,  but  makes  default,  whereupon  at  that  same  court,  at 
the  prayer  of  the  said  William  made  by  his  said  attorney,  the 
sherifis  of  London  are  commanded  by  the  court  here,  that 
they  distnun  the  said  Henry  Greene  by  all  his  goods  and  chat- 
tels within  the  liberty  of  the  said  city,  that  he  be  here  at  the 
hustings  of  common  pleas  of  London,  to  be  holden  in  the 
Guildhall  of  the  said  city,  to  answer  the  said  William  Cole 
in  the  said  plea  of  waste,  and  that  the  said  sheriffs  of  the  said 
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city  have  then  and  there  the  names  of  those  by  whom,  &c. 
and  this  precept,  &c.    The  same  day  is  given  to  the  siud  Wil- 
liam Cole  to  be  here,  &c    At  which  day,  to  wit,  at  the  hust- 
ings of  common  pleas  of  London  holden  in  the  Guildhall  of 
the  city  of  London^  according  to  the  custom  of  the  sdd  city, 
on  Monday  next  before  the  feast  of  Benedict  the  Abbot,  in  the 
said  19th  year  of  the  reign  of  our  sdd  lord  Charles  the  2d 
now  king  of  England,  &c  the  said  William  Cole,  by  the  said 
Robert  Rawlins  his  attorney,  comes,  and  offers  himself  in  court 
here,  &c  against  the  said  Henry  Greene  in  his  plea  aforesaid, 
&c  and  the  sheriffs  of  London,  to  wit,  the  said  Sir  Robert 
Vyner  knt.  and  bart.,  and  Sir  Joseph  Sheldon  knt.  now  certify 
and  return  to  the  court  here  upon  the  said  precept  to  them 
directed,  that  the  said  Henry  Greene  by  virtue  of  the  said  pre- 
cept was  distrained  by  his  goods  and  chattels  to  the  value  of 
ten  shillings,  so  that  he  should  be  here  at  this  hustings  to  an- 
swer the  said  William  Cole  in  the  said  plea  of  waste,  as  they 
were  above  commanded,  &c.  and  that  the  said  Henry  Greene 
was  mainprised  by  John  Good  and  Richard  Rent    And  there- 
upon afterwards  at  the  same  hustings,  the  said  Henry  Greene, 
being  solemnly  called,  in  his  proper  person  comes  and  appesurs « 
to  the  said  writ  of  the  said  Williamy  &c.     And  thereupon 
now  here  at  this  hustings  the  said  William  Cole  complains  of 
the  said  Henry  Greene  of  a  plea,  wherefore,  whereas  it  is 
provided  by  the  dbmmon  council  of  the  realm  of  our  lord 
the  king  of  England,  that  it  shall  not  be  lawful  for  any  person 
to  commit  waste,  sale,  or  destruction  in  the  lands,  houses, 
or  gardens  demised  to  them  for  the  term  of  life  or  years,  the 
said  Henry  Greene  did  make  -waste,'  sale  and  destruction  in 
houses,  in  the  parish  of  St.  Giles  without  Cripplegate,  London, 
which  he  (1)  holds  for  a  term  of  years  of  the  said  William 


( 1 )  The  writ  of  waste  (a)  must  charge 
the  defendant  either  in  the  tenet,  or 
tenuit,  as  it  i»  called ;  that  is,  it  must 
shew,  whether  at  the  time  of  the  action 
the  defendant  still  holds  the  premises, 
or  whether  the  term  under  which  he 
held  them  is  expired.  Cro.  Eliz.  356. 
Sac/uverel  v.  BagnolL  But  in  some 
cases  the  writ  must  be  in  the  tenet, 


though  the  defendant  be  not  tenant  at 
the  time  of  the  action,  and  that  through 
necessity,  because  there  is  no  other 
form  of  writ.  As  if*  tenant  for  life 
commit  waste,  and  afterwards  grant  over 
his  estate,  or  the  lessor  enter  for  a  for. 
feiture,  or  breach  of  a  condition,  the 
action  must  still  be  in  the  tenet  2  Rot. 
Abr.  829.  (F.)  pi.  1. 4.    880.  pi.  5,  6. 


(a)  [The  Writ  of  waste  was  abolished  by  stat  3  &  4  W.  4.  c.  27.  s.  36.] 
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as  assignee  of  John  HilKard  gent.,  who  demised  them  to  the    Greene  v. 
6ud  Henry  Greene  for  the  said  term,  to  the  disinheriting  of       Cole. 
the  said  WilUam  and  against  the  form  of  the  provision  in  such  " 

ease  provided.     And  whereupon  the  said   William  Cole  by  j.  h.  wised  in 
Robert  Rawlins  his  attorney  says,  that  whereas  the  said  John  ^®?  °^?**®  P'^- 
Hilliard  was  seised  of  and  in  a  certain  messuage  with  the  tion. 
appurtenances,  in  the  parish  of  St,  Giles  without  Cripplegate^ 
Landony  in  his  demesne  as  of  fee,  and  held  it  in  free  burgage 
of  the  city  of  London^  and  being  so  thereof  seised,  the  said 
John  on  the  20th  day  of  April  in  the  year  of  our  Lord  1650, 
at  London  aforesaid  in  the  parish  aforesaid,  by  a  certain  in-  By  indenture 
denture  between  him  the  s^d  John^  by  the  name  of  John  ^^^^^^ 

.       ,  n  I  same  to  de- 

HHUard  of  Edmonton  in  the  county  of  Middlesex  gent,  of  the  fendant. 
one  part,  and  the  said  Henry  by  the  name  of  Henry  Greene 
of  the  parish  of  St  Giles  without  Cripplegate^Londony  brewer, 
o£  the  other  part,  (one  part  thereof  sealed  with  the  seal  of  the 
said  Henry  the  said  WilUam  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid)  demised  and  to 
fiurm  let  to  the  said  Henry  the  said  messuage  with  the  appur- 
tenances, by  the  name  of  all  that  messuage,  tenement  or  brew- 
Jiouse  with  the  appurtenances,  commonly  called  or  known 
by  the  name  or  sign  of  the  Flower  de  Luce^  situate,  lying  and 
being  in  Golding  Lane,  in  the  said  parish  of  St,  Giles  without 
Cripplegatey  London^  together  with  all  houses,  edifices,  build- 
ings, yards,  gardens,  ways,  waters,  water-courses,  lights, 
easements,  profits,  commodities,  and  hereditaments  what- 
soever, with  their  and  every  other  appurtenances,  to  the  said 
messuage,  tenement,  brew-house  and  premises  belonging, 
or  in  anywise  appertaining,  or  at  any  time  before  then  used,, 
occupied,  or  enjoyed  with  the  same,  and  also  t(^ether  with 
all  and  singular  pans,  tuns,  utensils,  vessels,  brewing  utensils, 
implements  and  necessary  things  remaining  and  being  within 
or  about  the  said  messuage,  tenement  or  brew-house,  con- 
tained and  specified  in  a  schedule  annexed  to  the  said  inden-      r  235  1 

But  waste  against  tenant  for  years  after  fendant  either  as  lessee,  assignee,  exe- 

the  determination  of  his   term,  either  cutor,  or  admrnistrator,  and  then  only 

by  effluxion   of  time^  surrender,  for-  for  such  voluntary  waste  as  has  been 

feiture,  or  breach  of  a  condition,   or  committed  by  them  respectively.     Co. 

against  tenant  pur  autre  vie  after  the  Ent.  692,  693.  695.     So  if  the  defend- 

death  of  cestui  que  vie,  must  be  in  the  ant  is  tenant  by  devise,  he  must  be  so 

tenuit    2  Rol.  Abr.  830.  pi.  7,  8,  9.  charged   in   the   declaration.      2  Rol. 

5  Rep.  12.  b.  Saunders's  case.  Abr.  831.  pi.  5.      Hutt^llO.    Cook  v. 

The  declaration  must  charge  the  de-  Cook,    Co.  £ht.  700.  b. 
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Greene  v.    ture :  To  have  and  to  hold  all  and  singular  the  said  messuage^ 
Cole.        tenement  or  brew-house,  and  all  and  singular  the  other  pre- 
'        ^  mises  demised  by  the  s^d  indenture,  with  their  and  every  of 

their  appurtenances,  to  the  said  Henry  Greene,  his  executors, 
administrators  and  assigns,  from  the  feast  of  St  John  the  Bap- 
tist next  following  the  date  of  the  said  indenture,  to  the  full 
to  hold  for  5f  \  end  and  term  of  51  years  thence  next  following  and  fully  to 
years,  |^  complete  and  ended,  as  by  the  siud  indenture  (among 

other  things)  more  fully  appears :  by  virtue  of  which  said 
who  entered       demise,  the  said  Henry  afterwards,  on  the  morrow  of  The 
and  waa  poa-      Nativity  of  St.  John  the  Baptist  in  the  said  year  of  our  Lord 
1650,  entered  into  the  said  messuage  with  the  appurtenances, 
and  was  and  yet  is  thereof  possessed,  and  the  said  John  was 
seised  of  the  reversion  of  the  said  messuage  with  the  appur- 
tenances in  his  demesne  as  of  fee ;  and  the  said  John  being 
so  seised  thereof,  he  the  said  John  afterwards,  to  wit,  on  the 
first  day  o{ December  in  the  year  of  our  Lord  1651,  at  London 
aforesaid  in  the  parish  aforesaid,  made  his  kst  will  and  testa- 
ment in  writing,  and  thereby  devised  and  bequeathed  (among 
J  H  devised     ^^^^  things)  the  Said  reversion  of  the  s^d  messuage  with  the 
the  reversion  to  appurtcuauces  to  John  Hilliardf  the  only  son  of  the  said  John 
for  i^e,  re-        Hilliard  the  testator,  for  and  during  the  term  of  his  natural 
mainder  to  his    life,  and  after  the  decease  of  the  said  John  Hilliard  the  son, 
sons  m  tail,  re-  then  to  the  usc  of  the  first  son  of  the  body  of  the  said  John 
mainder  to  his    Hilliard  the  son  lawfully  to  be  begotten,  and  the  heirs  of  the 

daughters  m  t*  ( 

tail,  remainder  body  of  such  SOU  lawfully  to  bc  begotten ;  and  for  default  of 
to  t^  piamtiff  g^^^  issue,  then  to  the  use  of  the  second  son  of  the  body  of  the 
said  John  Hilliard  the  son  lawfully  to  be  begotten,  and  the  heirs 
of  the  body  of  such  second  son  lawfully  to  be  begotten ;  and 
for  default  of  such  issue  then  to  the  use  of  the  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  and  every  other  son 
of  the  body  of  the  said  John  Hilliard  the  son,  successively  one 
after  the  other,  as  they  should  be  in  seniority  of  birth  and  pri- 
ority of  age  respectively,  and  the  respective  heirs  of  the  body 
of  every  such  son  and  sons  lawfully  to  be  begotten,  the  elder 
of  such  son  and  sons  and  the  heirs  of  his  body  lawfully  to  be 
begotten,  always  to  be  preferred  before  the  younger  and  tlie 
heirs  of  his  body;  and  for  default  of  such  issue  then  to  the  use 
of  all  and  every  the  daughter  and  daughters  of  the  body  of 
the  said  John  the  son  lawfully  to  be  begotten,  and  the  heirs  of 
their  bo^es  lawfully  begotten,  and  for  defaidt  of  such  issue 
then  the  said  John  Hilliard  the  father  by  his  said  last  will 
l^ve  and  devised  the  sidd  reversion  with  the  appurtenances  to 
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the  said  Wiltiam  his  heirs  and  assigns  for  ever  (2) :  and  after- 
wards, to  wit,  «on  the  3d  day  of  February  in  the  said  year  of 
our  Lord  1651,  the  said  John  HiUiard  the  father,  at  London 
aforesaid  in  the  parish  aforesaid,  died  seised  of  such  his  estate 
of  and  in  the  said  reversion  of  the  said  messuage  with  the  ap- 
purtenances;  after  whose  death  the  said  John  HiUiard  was 
seised  of  the  said  reversion  of  the  said  messuage  with  the  ap- 
purtenances in  his  demesne  as  of  freehold  for  the  term  of  his 
life,  the  remainder  thereof,  after  the  death  of  the  said  John 
HiUiard  the  son,  belonging  as  above  in  form  aforesaid  limited ; 
and  the  sidd  John  HiUiard  the  son  being  so  seised  thereof,  the 
lemabider  thereof  as  aforesaid  belonging,  the  said  John  HiU 
Hard  the  son  afterwards,  to  wit,  on  the  6th  day  oi  January  in 
the  year  of  our  Lord  1658,  at  London  aforesaid  in  the  parish 
aforesaid,  died  seised  of  such  his  estate  therein,  without  any 
issue  of  his  body  begotten ;  after  whose  death  he  the  said  WiU 
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and  died. 
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J.  H.  the  son 
died  without 
issue, 


(2)  The  declaration  in  waste  must 
shew  how  the  plaintiff  b  entitled  to  the 
inheritance ;  Hob.  84.  Skeat  v.  Oxen- 
bride  ;  and  therefore  if  the  plaintiff 
declares  upon  a  lease  made  by  himself, 
the  declaration  must  allege  a  seisin  in 
fee»  or  in  tail,  in  him,  and  a  demise  to 
the  defendant;  Yelv.  IM.  Ewer  v. 
Moile  ;  if  upon  a  lease  made  by  his  an- 
cestor, it  must  state  a  seisin  in  fee  in  the 
ancestor,  a  dembe  by  bim  to  the  de- 
fendant, and  a  descent  to  the  plaintiff. 
Co.  Ent.  708.  b.  If  the  plaintiff  claims 
as  assignee  of  the  reversion,  he  must 
shew  his  title  to  it,  by  grant  or  devise, 
as  is  done  in  this  entry ;  2  Rol.  Abr. 
831.  pi.  1,  %  3,  4.  Co.  Ent.  692,  693. 
Winch.  Ent  1164.  ed.  1680.  2  Lutw. 
1543.  Leigh  v.  Leigh ;  if  by  fine^  the 
declaration  must  state  the  fine  and  the 
uses  of  it;  Co.  Ent  700,  701.  Clift 
819.  pi.  5. ;  if  by  common  recovery,  it 
must  set  forth  the  recovery  and  the  uses 
thereof.  Winch.  Ent  1139.  2  Lutw. 
1541.  Leigh  v.  Leigh.  Clift  814.  pi.  3. 
If  the  plaintiffs  sue  as  parceners,  or 
joint^tenants,  the  declaration  must  al- 
lege them  to  be  such.  Winch.  Ent.  1 163. ; 
if  the  plaintiff  sues   as  rector,  &c.  in 


right  of  his  church,  he  must  shew  that 
he  is  so.  Ibid.  1161.  If  husband  and 
wife  in  right  of  the  wife  bring  the  ac- 
tion, the  declaration  must  state  the  re- 
version to  be  in  both,  namely,  ''that 
<'  they  are  seised  of  the  said  reversion 
**  in  their  demesne  as  of  fee  in  right  of 
«  the  wife."  Hob.  1,  2.  Earl  of  Clan'' 
rickard  v.  Sidney.  It  was  indeed  held 
by  two  judges  against  the  opinion  of  the 
other  two,  that  the  words  ^*  to  the  die- 
'•  inheriting"  do,  after  verdict,  cure  the 
want  of  stating  the  quantity  of  estate 
which  the  plaintiff  was  seised  of,  the 
declaration  only  alleging  that  the  plain- 
tiff VHU  seised^  without  shewing  what 
he  was  seised  of;  Cro.  Eliz.  57*  Aston 
V.  WhitenaU;  but  this  seems  very  ques- 
tionable. It  is  not  necessary  for  the 
plaintiff  to  name  himself  assignee  in  the 
declaration ;  if  he  sets  out  his  title  spe- 
cially as  such,  it  is  sufficient.  2  Rol. 
Abr.  831.  pi.  4.  And  it  is  held,  that 
though  the  writ  is  general,  ''whose 
"  heir  he  is,"  which  prima  fiude  im- 
plies a  descent  in  fee,  yet  it  is  no  va- 
riance to  state  in  the  declaration  a  spe- 
cial  inheritance  in  tail,  1  Licon.  48. 
Lewknor  v.  Ford. 
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and  plaintiff 
became  seised 
of  the  rever- 
sion. 

Defendant 
committed 
vaste. 


Defendant  im- 
parls. 


Ham  was  and  yet  is  seised  of  the  said  rerersion  of  the  said 
messuage  with  the  appurtenances  in  his  demesne  as  of  fee  by 
virtue  of  the  said  last  will  and  testament ;  and  the  said  fVU-- 
Ham  being  so  seised  thereof/  and  the  said  Henry  being  so  as 
aforesaid  possessed  of  the  said  messuage  with  the  appurte- 
nances, he  the  said  Henry  did  make  waste,  sale  (3),  and  de- 
struction in  the  said  house  and  messuage,  that  is  to  say,  by 
prostrating  a  brew-house  parcel  of  the  sidd  messuage  of  the 
price  of  1000/.,  and  taking  away  and  selling  the  timber  and 
roof  thereof;  and  also  by  pulling  down,  pulling  off,  and  carry- 
ing away  four  ale-tuns  fixed  to  the  said  brew-house,  each  of 
them  of  the  price  of  51,  a  copper  of  brass  covered  with  lead 
likewise  fixed  to  the  said  brew-house,  of  the  price  of  200L,  a 
mash-tim  likewise  fixed  to  the  said  brew-house,  of  the  price  of 
2OL9  a  pump  erected  in  the  said  brew-house,  of  the  price  of 
6/L,  six  brewing  vessels  called  coolers  made  of  timber  like- 
wise fixed  to  the  said  brew-house,  each  of  them  of  the  price 
of  6/.,  a  malt-mill  with  a  small  millstone  belonging  to  the 
said  mill  fixed  in  the  ground  in  the  said  brew-house,  of  the 
price  of  20/.,  and  a  cistern  made  of  a  cement  called  Plaster  of 
Paris,  and  fixed  in  the  ground  in  the  said  brew-house,  of  the 
price  of  10/.,  to  the  disinheriting  (4)  of  the  said  William,  and 
against  the  form  of  the  provision  in  such  case  provided; 
wherefore  he  says  that  he  is  injured,  and  has  damage  to  the 
value  of  1000/.  and  therefore  he  brings  suit,  &c. 

Whereupon  the  said  Henry  Greene  now  in  the  said  court 
puts  in  his  place  Th&mas  Moncke  his  attorney  against  the  said 
William  Cole  in  the  same  plea,  &c.  and  the  ssdd  Henry  Greene 


(3)  The  declaration  must  particularly 
specify  the  quality  and  quantity  of  the 
waste  done;  though  to  maintain  the 
action  the  plaintiff  is  not  bound  to 
prove  the  whale  waste  as  laid,  but  shall 
recover  pro  tanto  ;  therefore  where  the 
waste  complained  of  is  in  cutting  trees, 
and  the  felling  of  each  tree  would  of 
itself  be  waste,  it  seems  the  declaration 
must  shew  the  number  of  the  trees. 
2  Rol.  Abr.  832.  pi.  1.  But  where  the 
action  is  brought  for  waste  in  trees, 
where  the  cutting  of  each  particular 
tree  would  not  of  itself  be  waste,  but 
the  quantity  cut  makes  it  so,  the  declar- 


ation must  say  90  many  loads.  Ibid, 
pi.  2.  So  if  waste  is  assigned  in  hooses, 
the  declaration  must  shew  the  particu* 
lar  defects. 

(4)  The  declaration  must  state  it  to 
be  "  to  the  disinheriting  "  of  the  plain- 
tiff; Co.  Litt  285.  a. ;  but  if  husband 
and  wife,  seised  in  fee  in  right  of  the 
wife,  bring  waste,  it  must  be  laid  to  be 
"  to  the  disinheriting  of  the  wife ; "  for 
it  is  her  inheritance  that  is  damnified 
by  the  waste  ;  and  if  it  is  alleged  to  be 
to  the  disinheriting  of  husband  and 
wifey  the  writ  shall  abate.  2  Uol. 
Abr.  832.  pi.  3. 
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now  defendant  by  his  said  attorney  defends  the  wrong  and    Greene  v. 
injiirj  when,  &c.  and  prays  leave  to  imparl  thereto  in  the  plea        Cole. 
aforesaid  to  the  next  hustings  of  common  pleas  of  London  to  ^ 

be  holden  in  the  Ghiildhall  of  the  said  city  according  to  the 
custom  of  the  eidd  city,  &C|  and  it  is  granted  to  him,  &c 
and  iSie  same  day  is  given  by  the  court  here  to  the  said 
WmUam  Cole  in  the  said  plea  here,  &c.      At  which  day, 
to  wit,  at  the  hustings  of  common  pleas  of  London  holden 
in  the  Guildhall  of  the  city  of  London  according  to  the  custom 
of  the  said  city,  on  Monday  next  after  the  feast  of  St.  Tiburcitu 
and  Valerianus  in  the  19th  year  of  the  reign  of  our  said  lord      [  237  ] 
Charles  the  2d,  now  king  of  England,  &c.  come  and  appear 
as  well  the  sud  William  Cole  by  the  said  Robert  Rawlins  his 
attorney,  as  the  said  Henry  Greene  by  the  sidd  Thomas  Monche, 
&C.  and  thereupon  the  said  Henry  Greene  by  his  said  attorney 
now  demands  further  leave  to  imparl  thereto  in  the  plea  afore-  Further  im- 
said  to  the  next  hustings  of  common  pleas  of  London,  to  be  ^*"  *"^ 
holden  in  the  Guildhall  of  the  said  city  according  to  the 
coatom  of  the  sfdd  city,  &c.  and  it  is  granted  to  him,  &c.  and 
the  same  day  is  ^ven  by  the  court  here  to  the  said  WilUam 
Cole  in  the  plea  aforesaid  here,  &c    At  which  said  next  hust- 
ings of  common  pleas  of  London  holden  in  the  Guildhall  of 
the  said  city,  on  Monday  next  after  the^  feast  of  the  apostles 
PkUip  and  Jacob  in  the  said  19th  year  of  the  reign  of  our 
aaid  lord  Charles  the  2d,  now  king  oi  England,  &c.  come  and 
appear  here  as  well  the  said  William  Cole  by  the  said  Robert 
Rawlins  his  attorney,  as  the  said  Henry  Cfreene  by  the  said 
TTumtas  Monche  his  attorney,  &c.,  and  thereupon  the  said 
Henry  by  his  said  attorney  now  prays  further  leave  to  imparl  '^«  ^*^^ 
thereto  in  the  plea  aforesaid  to  the  next  hustings  of  common 
pleas  of  London  to  be  holden  here  in  the  Guildhall  of  the 
said  city,  according  to  the  custom  of  the  said  city,  &c.-,  and  the 
same  day  is  given  by  the  court  here  to  the  said  William  Cole 
in  the  plea  aforesaid  here,  &c     At  which  day,  to  wit,  at 
the  hustings  of  common  pleas  of  London  holden  in  the  Guild- 
hall of  the  city  of  London  according  to  the  custom  of  the  said 
city,  on  Monday  next  before  the  feast  of  St  Barnabas  the 
apostle  in  the  said  19th  year  of  the  reign  of  our  said  lord 
Charles  the  2d,  now  king  of  England,  &c.  come  and  appear 
here  as  well  the  said  William  Cole  by  the  said  Robert  Rawlins 
his  attorney  as  the  said  Henry  Greene  by  the  ssdd  Thomas 
Monche  his  attorney,  and  thereupon  the  said  Henry  Greene  by 
his  said  attorney  now  prays  further  leave  to  imparl  thereto  in  The  like. 
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C  238  ] 


The  like. 


Plea. 

NwUumfeeii 

vashan. 


the  plea  aforesaid  to  the  next  hustings  of  common  pleas  of 
London  to  be  holden  in  the  Guildhall  of  the  said  city  acodrd- 
ing  to  the  custom  of  the  said  citj,  &c.  and  it  is  granted  to 
him,  '&C.  and  the  same  day  is  ^ven  by  the  said  court  to  the 
said  William  Cole  to  be  here,  &c.  At  which  day,  to  wit,  at  the 
hustings  of  common  pleas  of  London^  holden  in  the  Guildhall 
of  the  sud  dty  according  to  the  custom  of  the  said  city,  on 
Monday  next  before  the  feast  of  the  apostles  Peter  and  Paul 
in  the  said  19th  year  of  the  reign  of  our  said  lord  Charles  the 
second  now  king  of  England^  &c.  come  and  appear  here  as 
well  the  said  WilUam  Cole  by  the  said  Robert  Rawlins  his 
attorney,  as  the  said  Henry  Greene  by  the  said  Thomas 
Monche  his  attorney,  and  thereupon  the  said  Henry  by  his 
said  attorney  now  prays  further  leave  to  imparl  thereto  in 
the  plea  aforesaid  to  the  next  hustings  of  common  pleas  of 
London  to  be  holden  in  the  Guildhall  of  the  said  city  according 
to  the  custom  of  the  said  city,  &c  and  it  is  granted  him,  &c. 
and  the  same  day  is  ^ven  by  the  said  court  to  the  said 
William  Cole  to  be  here,  &c.  At  whidi  day,  to  wit,  at  the 
hustings  of  common  pleas  of  London  holden  in  the  Guildhall 
of  the  city  of  London  according  to  the  custom  of  the  said  city 
on  Monday  next  before  the  feast  of  St.  Benedict  the  abbot  in 
the  said  19th  year  of  the  reign  of  our  said  lord  Charles  the 
Second  now  king  of  England^  &c.  come  and  appear  here  as 
well  the  said  William  Cole  by  the  said  Robert  Rawlins  his  at- 
torney, as  the  said  Henry  Greene  by  the  said  Thomas  Moncke 
his  attorney,  and  thereupon  the  said  Henry  Cfreene  by  the 
said  Thomas  Monche  his  attorney  comes  here  and  defends 
the  wrong  and  injury,  when,  &c  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  said  action  agunst 
him,  because  he  says  that  he  the  said  defendant  in  the  parish 
mentioned  in  the  writ  and  declaration,  did  not  make  any 
waste  (5),  sale  and  destruction  in  manner  and  form  as  the 


(5)  This  is  the  general  issue  io  waste. 
Co.  Eot  700.  a.  708.  a.  2  Lutw.  1545. 
And  it  should  seem  that  the  plea  in  the 
principal  case  ought  to  have  concluded 
to  the  country,  and  not  with  a  verifica- 
tion. The  plea  of  ntU  waste  admits 
nothing,  but  puts  the  whole  declaration 
in  issue,  and  therefore  the  plaintiff  must 
prove  his  title  as  laid  in  the  declaration 
and  abo  the  kind  of  waste  stated  in  it ; 


so  that  if  the  waste  alleged  in  the  de- 
claration be  in  cutting  trees,  and  the  jury 
find  that  the  defendant  stubbed  them, 
it  will  be  a  variance.  2  Lutw.  1447. 
Leigh  v.  Leigh.  Upon  this  plea  the 
defendant  may  give  in  evidence  any 
thing  that  proves  it  to  be  no  waste,  as 
that  it  happened  by  tempest,  lightning, 
enemies,  or  the  like ;  Co.  Litt  283.  a. ; 
or  that  the  lessor  himself  committed 
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said  plaintiff  by  bis  said  writ  and  declaration  has  above  sup- 
posed ;  and  this  he  is  ready  to  verify.  Wherefore  he  prays 
judgment  if  the  said  William  ought  to  have  his  said  action 
agunet  him,  &c. 

Whereupon  a  day  is  given  by  the  said  court  here,  as 
well  to  the  said  William  Cole,  as  to  the  said  Henry  Greene, 
in  the  plea  aforesaid  to  be  here  in  court  at  the  next  hustings 
of  common  pleas  of  London,  to  be  holden  in  the  Guildhall 
of  the  said  city  according  to  the  custom  of  the  said  city.  At 
which  said  hustings  of  common  pleas  of  London,  holden  in 


Greene  v. 
Cole. 


the  waste.  5  H.  4.  2  b.  But  it  is  no 
plea,  where  the  defendant  has  matter  of 
justification^  or  excuse:  Therefore  where 
the  defendant  cut  timber  for  repairs, 
and  used  it  accordingly,  or  for  neces- 
sary botes,  such  as  for  fuel,  cartbote, 
hedgebote,  or  plowbote,  &c.,  he  must 
plead  these  matters  ^specially,  and  can- 
not give  them  in  evidence  on  the  gene- 
ral issue  of  nul  waste.  Co.  Litt  283.  a. 
Co.  Ent.  703.  a.  Winch.  Ent  1142.— 
1146. 1 1 69. 1 182.  2  Lutw.  1546.  Leigh 
V.  Leigh.  (6)  But  it  is  not  enough  to  say 
that  the  defendant  took  timber,  &c. 
for  repairs,  without  adding  likewise  that 
he  u^dy  or  at  least  keeps  it  for  repairs  ; 
for  though  he  might  at  first  have  taken 
it  for  that  purpose,  yet  perhaps  he 
afterwards  sold  it ;  3  Lev.  333.  Danhg 
V.  Hodgson,  (c)  Or  the  defendant  may 
plead  nul  waste  to  part,  and  a  justifica- 
tion to  the  rest    So  if  the  lease  to  the 


defendant  was  without  impeachment  of 
waste;  2  Rol.  Abr.  835.  pi.  13,  14. 
Co.  Ent  694.  a.  b.  S.C. ;  or  if  the  trees 
are  excepted  out  of  the  lease ;  8  East, 
190.  Goodrightv.  Vivian;  see  1  Saund. 
322  a.  note  (5) :  or  if  the  defendant 
has  repaired  before  the  action,  for  the 
jury  must  view  the  place  wasted ;  5  Rep. 
119.  b.  Whelpdale*s  case.  2  Inst  306, 
307. ;  or  if  the  plaintiff  gave  the  de- 
fendant leave  to  cut  the  trees;  or  if 
the  premises  were  in  so  ruinous  a  state 
at  the  commencement  of  the  lease  that 
the  defendant  could  not  repair  them. 
Moore,  54.  Ward  v.  Dettensam,  Winch. 
Ent  1 159.  These  are  matters  of  jus- 
tification and  excuse,  which  must  be 
pleaded  specially,  and  cannot  be  given 
in  evidence  on  the  general  issue  of  nul 
waste.  But  if  the  tenant  repairs  after 
the  action  brought,  he  cannot  plead  it 
in  bar  of  the  action.    2  Inst  307. 


(6)  [So  in  an  action  of  waste  for 
ploughing  ancient  meadows  it  was  held 
that  the  defendant  could  not,  under  the 
general  issue  of  nul  waste^  give  evi- 
dence that  the  ploughing  was  resorted 
to  according  to  the  custom  of  the  coun- 
try, for  the  purpose  of  ameliorating  the 
meadow ;  and  that  if  such  matter  were  a 
defence  at  all  (see  post,  259.  note  (o)), 
it  should  have  been  pleaded.  7  Bing. 
640.  Simmons  v.  Norton.  5  M.  &  P. 
645.  S.C.] 


(c)  [It  was  held,  in  an  action  of 
waste  for  cutting  timber,  that  the  de- 
fendant could  not  give  in  evidence,  even 
in  mitigation  of  damages,  that  the  timber 
was  cut  for  the  purpose  of  necessary  re- 
pairs, but  turning  out  to  be  unfit  for  that 
purpose,  was  exchanged  for  other,  tim- 
ber which  was  applied  to  the  repairs. 
7  Bing.  640.  Simmons  v.  Norton.  5  M. 
&P.  645.  S.C.] 
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that  defendant 
did  commit 
waste,  and 


[  239  ] 


Precept  to  the 
beadles  to  sum- 
mon a  jury. 


the  Guildhall  of  the  said  citj,  according  to  the  custom  of 
the  said  city,  on  Monday  next  before  the  feast  of  St  James 
the  Apostle  in  the  said  19th  year  of  the  reign  of  our  said  lord 
Charles  the  Second  now  king  of  England^  &c.  come  and  ap- 
pear here,  as  well  the  said  WiUiam  Cole  by  the  said  Robert 
Rawlins  his  attorney,  as  the  said  Henry  Greene  by  the  said 
Thomas  Monche  his  attorney ;  and  thereupon  at  the  same 
court  so  as  aforesaid  holden,  the  said  WiUiam  says  that  he,  by 
any  thing  before  alleged,  ought  not  to  be  barred  from  having 
his  said  action,  because  he  says  that  the  said  Henry  in  the 
said  parish  of  St.  Giles  without  Crippleyate,  London^  did  make 
waste,  sale  and  destruction  as  the  said  William  above  com- 
pldns  against  him,  and  this  he  prays  may  be  inquired  of  by 
the  country,  &c  and  the  said  Henry  likewise,  &c.  Where- 
upon a  further  day  is  ^ven  by  the  said  court  here  to  the 
said  parties  in  the  plea  aforesaid  to  be  here  in  court  at  the 
next  hustings  of  common  pleas  of  London  to  be  holden  in 
the  Guildhall  of  the  said  city  according  to  the  custom  of  the 
said  city.  At  which  said  next  hustings  of  common  pleas  of 
London^  holden  in  the  Guildhall  of  the  said  city  according  to 
the  custom  of  the  said  city,  on  Monday  next  before  the  feast 
of  St  Michael  the  Archangel  in  the  said  19th  year  of  the  reign 
of  our  said  lord  Charles  the  Second  now  king  of  England^ 
come  and  appear  here,  as  well  the  said  William  Cole  by  the 
said  Robert  Rawlins  his  attorney,  as  the  said  Henry  Greene 
by  the  said  Thomas  Monche  his  attorney,  and  thereupon  at 
the  same  court  so  as  aforesaid  holden  according  to  the  cus- 
tom of  the  said  city,  the  beadle  of  the  ward  of  Cripplegate 
without,  the  beadle  of  the  ward  of  Aldersgate,  the  beadle  of 
the  ward  of  Faringdon  without,  and  the  beadle  of  the  ward 
of  Bishopsgate,  being  the  four  wards  next  adjoining  to  the 
said  houses,  are  commanded  by  the  said  court  here,  that 
each  of  them  the  said  beadles  should  separately  return  and 
summon  six  good  and  lawful  men  of  each  of  the  said  wards 
to  be  here  in  court  at  the  next  hustings  of  common  pleas  of 
London,  to  be  holden  in  the  Guildhall  of  the  said  city  ac- 
cording to  the  custom  of  the  said  city,  &c  and  who  neither, 
&c«  to  recognise,  &c.  and  to  try  the  said  issue  joined  between 
the  said  parties  in  the  plea  aforesaid  according  to  the  custom 
of  the  said  city,  &c.  At  which  day,  to  wit,  at  the  hustings 
of  common  pleas  of  London  holden  in  the  Gtiildhall  of  the 
s^d  city,  according  to  the  custom  of  the  said  city,  on  J^on- 
day  next  before  the  feast  of  St.  Luke  the  Evangelist  in  the 
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19th  year  of  the  reign  of  our  said  lord  Charles  the  Second    Greene  v. 
now  king  of  England,  &c.  come  and  appear  here  in  court,        Cole. 
as  well  the  said  William  Cole  by  the  said  Robert  Rawlins  his  ' 

attorney,  as  the  sidd  Henry  Oreene  by  the  said  Thomas 
Moneke  his  attorney,  and  thereupon  at  the  same  hustings  each 
of  the  said  beadles  of  the  said  four  wards  returns  and  certifies 
to  the  aidd  court  the  names  of  six  good  and  lawful  men  of 
every  ward  of  the  said  wards  by  them  separately  smnmoned, 
to  be  here  at  this  day,  and  who  neither,  &c.  to  recognize, 
&C.  to  try  the  issue  aforesaid  joined  between  the  parties 
aforesaid  in  the  plea  aforesaid ;  to  wit,  Edward  Bono,  beadle 
of  the  said  ward  of  CrippUgate  without,  returns  and  certifies 
to  the  said  court  the  names  of  W.  E.,  J.  J.,  T.  W.,  D.  W., 
6.  H.  and  J.  M. ;  Edward  Bedford,  beadle  of  the  said  ward 
of  Aldersgate,  returns  and  certifies  to  the  said  court  the 
name©  of  J.  M.,  G.  T.,  R.  R,  T.  C,  S.  W.  and  E.  C. ; 
Samuel  Jackson,  beadle  of  the  said  ward  of  Faringdon  with- 
out, returns  and  certifies  to  the  said  court  the  names  of 
R  B.,  T.  S.,  R  D.,  H.  T.,  M.  M.  and  J.  W. ;  and  Henry  [  ^AO  ] 
Colemany  beadle  of  the  sdd  ward  of  Bishopsgate,  returns  and 
certifies  to  the  said  court  the  names  of  R.  S.,  T.  F.,  T.  A., 
T.  L.,  J.  A.  and  T.  M.  And  because  none  of  the  said 
jury  come,  therefore  the  jury  is  by  the  said  coutf  here  put 
in  respite  here  until  the  next  hustings  of  common  pleas  of 
Lomdon  to  be  holden  in  the  Guildhall  of  the  said  city,  and 
the  same  day  is  given  to  the  parties  aforesaid  in  the  plea 
aforesaid  to  be  here,  &c.  at  which  day,  to  wit,  at  the  hust- 
ings of  common  pleas  of  London  holden  in  the  Guildhall 
of  the  said  city  according  to  the  custom  of  the  said  city, 
on  Monday  next  before  the  feast  of  All  Saints  in  the  said 
19th  year  of  the  reign  of  our  said  lord  Charles  the  Second 
now  king  of  England,  &c.  come  and  appear  here,  as  well 
the  said  WiUiam  Cole  by  the  said  Robert  Rawlins  his  at- 
torney, as  the  said  Henry  by  the  said  Thomas  Moneke  his 
attorney ;  and  thereupon  at  the  said  last  mentioned  hustings 
^t  the  prayer  of  the  said  William  Cole  made  to  the  court  by 
his  said  attorney,  the  sheriffs  of  London  are  commanded 
by  the  said  court  here  according  to  the  custom  of  the  said 
dty,  that  they  distrain  the  said  24  good  and  lawful  men 
of  the  said  before-named  wards  by  their  lands  and  chattels, 
&c  so  that  they  be  at  the  next  hustings  of  conmion  pleas 
of  London  to  be  holden  in  the  Guildhall  of  the  said  city  ac- 
cording to  the  custom  of  the  said  city,  &c  to  make  a  jury, 
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&c  to  try  the  sud  issue  as  aforesaid  joined  between  the  said 
parties  in  the  plea  aforesaid,  &c  so  that  the  said  jury  may  not 
remain  to  be  taken  for  default  of  jurors,  and  let  the  said  jury 
in  the  mean  time  have  a  yiew  of  the  siud  houses  wasted,  and 
that  the  said  sheriffs  have  then  here  this  precept,  &G.  and  the 
same  day  is  ^ven  by  the  court  here  to  the  parties  aforesaid,  in 
Sidd  plea  to  be  here,  &c  At  which  day,  to  wit,  at  the  hust- 
ings of  common  pleas  of  London  holden  in  the  GKiildhall  of 
the  said  city  according  to  the  custom  of  the  said  city,  on 
Monday  next  after  the  feast  of  St  Leonard  the  abbot  in  the 
said  19th  year  of  the  reign  of  our  said  lord  Charles  the  2d 
now  king  of  England^  &c.  come  here,  as  well  the  said  WUUam 
Cole  by  the  said  Robert  Rawlins  his  attorney,  as  the  said  Henry 
Greene  by  the  said  Thomas  Monche  his  attorney,  and  the  now 
sheriffs  of  London,  that  is  to  say,  Sir  Tliomas  JDavyes  knt.  and 
Sir  Denis  Gauden  knt,  now  certify  and  return  to  the  court 
here  upon  the  said  last  precept,  that  they  by  virtue  of  the  said 
precept  did  distrain  the  said  24  good  and  lawful  men  by  all 
their  lands  and  chattels,  so  that  they  should  be  here  at  this 
hustings  to  make  a  jury,  &c.  to  try,  &a  as  they  were  above 
commanded,  &c.  and  that  each  of  the  said  24  good  and  lawful 
men  by  himself  is  mainprised  by  Thomas  Twels  and  Richard 
Serjeant ;  and  return  the  issues  of  each  of  the  said  jurors 
by  himself  to  10^.:  whereupon  at  the  prayer  of  the  said 
WiUiam  Cole  to  the  said  court  now  here  made  by  the  sfdd 
Robert  Rawlins  his  said  attorney,  the  said  24  good  and  lawful 
men  of  the  said  city,  being  then  here  solemnly  called,  12  of 
them,  to  wit,  J.  J.,  S.  W.,  D.  W.,  G.  T.,  R.  P.,  T.  C, 
S.  W.,  E.  C,  R  D.,  H.  T.,  J.  W.,  and  R  &,  Ukewise  come 
and  appear  here,  who  being  then  and  there  chosen,  tried  and 
Verdict  for  swom,  to  spcak  the  truth  of  the  premises,  say  upon  thdr  oath 
pLrt^*iL'fOT  ^^^  ^®  ^^^  Henry  Greene  did  make  waste,  sale  and  destruc^ 
defendant  as  to  tion  in  the  houses  of  the  said  messuage,  that  is  to  say,  by  pros- 
"*'  "*•  tratmg  a  brew-house  parcel  of  the  said  messuage  to  the.value 
of  100/. ;  and  also  by  pulling  down,  pullmg  off,  and  carrymg 
away  four  ale-tuns  fixed  to  the  said  brew-house,  each  of  them 
of  the  price  of  4/. ;  a  copper  of  brass  covered  with  lead  like- 
wise fixed  to  the  said  brew-house,  of  the  price  of  64iL,  a  mash- 
tun  likewise  fixed  to  the  said  brew-house,  of  the  price  of  101 ; 
and  six  brewing  vessels  called  coolers  made  of  timber  likewise 
fixed  to  the  brew-house,  each  of  them  of  the  price  of  33#.  4<£ 
in  manner  and  form  as  the  said  WilUam  Cole  has  by  his  said 
declaration  supposed;  and  as  to  the  residue  of  the  said  waste 
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aboYe  supposed  to  be  done^  the  jurors  aforesaid  upon  their  oath  Greene  v. 
aforesaid^ further  say,  tliat  the  said  Henri/  Greene  made  no  waste,  Cole. 
sale,  or  destruction  therein  as  the  said  Henry  has  above  thereof  ' 
in  pleading  alleged;  and  thej  assess  the  costs  and  charges 
of  the  said  WiUiam  Cole  bj  him  about  his  suit  in  this  behalf 
expended  to  \2d.  Whereupon  at  the  hustings  last  afore- 
said, because  the  court  here  would  advise  what  judgment  to 
give  of  and  upon  the  premises  before  they  give  their  judg- 
ment, a  day  is  given  by  the  said  court  to  the  s^d  parties  to 
the  next  hustings  of  common  pleas  of  London  to  be  holden  in 
the  Guildhall  of  the  said  city  according  to  the  custom  of  the 
said  city,  to  hear  their  judgment  thereon,  for  that  the  court 
here  is  thereof  not  yet  advised,  &c.  At  which  day,  to  wit, 
at  the  hustings  of  common  pleas  of  Lojidan  holden  in  the 
Guildhall  of  the  city,  of  London  according  to  the  custom  of 
the  said  city,  on  Monday  next  after  the  feast  of  St  Edward 
the  king  in  the  said  19th  year  of  the  reign  of  our  said  lord 
Charles  the  2d  now  king  of  England^  &c.  come  and  appear 
here,  as  well  the  said  William  Cole  by  the  said  Robert  Ratolins 
his  attorney,  as  the  said  Henry  Greene  by  the  said  Thomas  [  242  ] 
Monche  his  attorney,  and  at  the  hustings  last  aforesaid  the 
said  William  Cole  by  lus  sud  attorney  prays  judgment  against 
the  said  Henry  Greene  in  and  upon  the  said  verdict  by  the 
jurors  aforesaid  in  form  aforesaid  given  according  to  the  cus- 
tom of  the  said  city;  whereupon  at  the  said  hustings  last 
aforesaid  the  s^d  Henry  Greene  by  his  said  attorney,  prays 
that  judgment  against  the  said^  Henry  Greene,  in  and  upon  Motioa  that 
the  said  verdict  by  the  jurors  in  form  aforesaid  given,  diall  ^^^^*j)^  ^^ 
be  arrested  on  account  of  the  insufficiency  of  the  said  verdict,  rested  and  a 
and  that  the  said  issue  shall  be  heard  anew  by  other  jurors  ^ted. 
impanelled  anew.  Whereupon  at  the  hustings  last  aforesaid, 
because  the  court  here  will  further  advise  what  judgment  to 
give  upon  the  premises  before  they  give  their  judgment  there- 
on, a  day  is  given  by  the  said  court  to  the  said  parties  to  the 
next  hustings  of  common  pleas  of  London  to  be  holden  in  the 
Ghuldhall  of  the  said  city  according  to  the  custom  of  the  sdd 
city,  to  hear  their  judgment  thereon,  for  that  the  court  here 
is  thereof  not  yet  advised,  &c  At  which  day,  to  wit,  at  the 
hustings  of  common  pleas  of  London  holden  in  the  Guildhall 
of  Ae  said  city  according  to  the  custom  of  the  said  city,  on 
Monday  next  before  the  feast  of  St  Lucy  the  virgin,  in  the 
said  19th  year  of  the  reign  of  our  said  lord  Charles  the  2d 
now  king  of  England,  &c.  come  and  appear  here,  as  well  the 
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Greene  v.    said  William  Cole  by  the  said  Robert  Rawlins  his  attorney^  as 
Cole.        the  said  Henry  Greene  by  Thovnas  Monche  his  attorney,  and 
'  at  the  hustings  last  aforesaid  the  said  William  Cole  by  his 

said  attorney  prays  judgment  against  the  said  Henry  Greene 
in  and  upon  the  said  yerdict  by  the  jurors  aforesaid  in  form 
aforesaid  given  according  to  the  custom  of  the  said  city: 
whereupon  at  the  hustings  last  aforesaid,  because  the  court 
here  will  further  advise  what  judgment  to  give  upon  the  pre- 
mises before  they  give  their  judgment  thereon,  a  day  is  given 
by  the  ssdd  court  to  the  parties  aforesaid  to  the  next  hustings 
of  conunon  pleas  of  London  to  be  holden  in  the  Guildhall 
of  the  said  city  according  to  the  custom  of  the  said  city,  to 
hear  their  judgment  thereupon,  for  that  the  court  here  is 
thereof  not  yet  advised,  &c.    At  which  day,  to  wit,  at  the  hust- 
ings of  common  pleas  of  London  holden  in  the  Guildhall  of 
the  said  city  according  to  the  custom  of  the  said  city,  on 
Monday  next  after  the  feast  of  St  Wohtan  the  bishop  in  the 
said  19th  year  of  the  reign  of  our  said  lord  Charles  the  2d 
now  king  of  England^  &c.  come  and  appear  here,  as  well  the 
said  William  Cole  by  the  said  Robert  Rawlins  his  attorney,  as 
the  said  Henry  Greene  by  the  said  Thomas  Monche  his  attor- 
ney, and  at  the  said  hustings  last  aforesaid  the  said  William 
Cole  by  his  said  attorney  prays  judgment  against  the  said 
Henry  Greene  in  and  upon  the  said  verdict  by  the  jurors 
aforesaid  in  form  aforesaid  given  according  to  the  custom  of 
the  said  city,  &c.    Whereupon  at  the  hustings  last  aforesaid, 
[  243  ]      because  the  court  here  wiU  further  advise  what  judgment  to 
give  upon  the  premises  before  they  give  their  judgment  there- 
on, a  day  is  given  by  the  sidd  court  to  the  said  parties  to 
the  next  hustings  of  common  pleas  of  London  to  be  holden 
in  the  Guildhall  of  the  said  city  according  to  the  custom  of 
the  said  city,  to  hear  their  judgment  thereon,  for  that  the 
court  here  is  thereof  not  yet  advised,  &c.     At  which  day,  to 
wit,  at  the  hustings  of  common  pleas  of  London  holden  in 
the  Guildhall  of  the  said  city  according  to  the  custom  of  the 
said  city,  on  Monday  next  after  the  feast  of  St.  Valentine 
bishop  and  martyr  in  the  20th  year  of  the  reign  of  our  said 
lord  Charles  the  2d  now  king  of  England,  &c.  come  and  ap- 
pear here,  as  well  the  said  William  Cole  by  the  said  Robert 
Rawlins  his  attorney,  as  the  said  Henry  Greene  by  the  said 
Thomas  Monche  his  attorney,  and  at  the  hustings  last  aforesaid 
the  said  William  Cole  by  his  said  attorney  prays  judgment 
against  the  said  Henry  Greene  in  and  upon  the  said  verdict 
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by  the  jurors  aforesaid  in  form  aforesaid  given  according  to    Greene  v. 
the  custom  of  the  said  city ;  whereupon  at  the  hustings  last        Cole. 
aforesaid^  because  it  appears  to  this  court  that  the  said  ver-  ' 

diet  in  tlus  behalf  given  ought  to  be  quashed  as  bad  and  .side  and  a  new 
erroneous,  and  that  a  new  trial  of  the  said  issue  ought  to  be  ^'^  granted. 
had  between  the  said  parties,   therefore  the  said  verdict  is 
quashed  by  the  judgment  of  the  said  court,  and  it  is  granted 
by  the  said  court  that  there  be  a  new  return  of  the  beadles, 
and  a  new  precept  of  distringas  juratores  to  try  the  said  issue 
anew,  and  a  day  is  given  by  the  said  court  to  the  said  parties 
to  the  next  hustings  of  common  pleas  of  London  to  be  holden 
in  the  Guildhall  of  the  said  city  according  to  the  custom  of 
the  said  city,  &c.     At  which  day,  to  wit,  at  the  hustings  of 
oommon   pleas  of  London  holden  in  the  Guildhall  of  the 
said  city  according  to  the  custom  of  the  said  city,  on  Mon- 
day next  before  the  feast  of  St  Perpetua  and  Felicitas,  in 
the  said  20th  year  of  the  reign  of  our  said  lord  Charles  the 
2d  now  king  of  England^  &c  come  and  appear  here,  as  well 
the  sud  WUliam  Cole  by  the  said  Robert  Rawlins  his  attor- 
ney, as  the  said  Henry  Greene  by  the  said  Thomas  Moncke 
his  attorney,  whereupon  at  the  hustings  last  aforesaid  a  fur- 
ther day  is  given  by  the  said  court  to  the  .said  parties,  until 
the  next  hustings  of  common  pleas  of  London  to  be  holden 
in  the  Guildhall  of  the  said  city  according  to  the  custom  of 
the  said  city.     At  which  day,  to  wit,  at  the  hustings  of 
common  pleas  of  London  holden  in  the  Guildhall  of  the  said 
city  according  to  the  custom  of  the  said  city,  on  Monday 
next  after  the  feast  of  The  Annunciation  of  the  Blessed  Virgin 
Mary  in  the  said  20th  year  of  the  reign  of  our  said  lord      [  24i] 
Charles  the  2d  now  king   of  England^  &c.    come   and  ap- 
pear here,  as  well  the  said  William  Cole  by  the  said  Robert 
Rawlins  his  attorney,  as  the  said  Henry  Greene  by  the  said 
Thomas  Moncke  his  attorney,  whereupon  at  the  hustings  last 
aforesaid  at  the  prayer  of  the  said  Henry  Greene  it  is  com- 
manded to  the  beadles  of  four  wards  of  the  said  city,  to  wit, 
to  the  beadle  of  the  ward  of  Cripplegate  without,  the  beadle 
of  the  ward  o£  Aldersgate,  the  beadle  of  the  ward  of  Basishaw,   Another  pre- 
and  the  beadle  of  the  ward  of  Coleman  Street,  that  every  of  cept  to  the 
them  separately  should   return  and  summon  six  good  and  wards  to  sum- 
lawful  men  of  each  ward  of  the  said  wards  according  to  the  ""O"  *  J"'y- 
custom  of  the  said  city,  to  be  here  in  court  at  the  next  hustings 
of  common  pleas  of  London  to  be  holden  in  the  Guildhall  of 
the  Kud  city  according  to  the  custom  of  the  said  city,  &c  and 
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who  neither,  &c.  to  recognize,  &c,  and  to  try  the  said  issue 
joined  between  the  said  parties  in  the  plea  aforesaid  according 
to  the  custom  of  the  said  city,  &c     At  which  day,  to  wit,  at 
the  hustings  of  common  pleas  of  London  holden  in  the  Guild- 
hall of  the  said  dty  according  to  the  custom  of  the  said  city, 
on  Monday  next  before  the  feast  of  St.  Tiburcius  and  Valerian 
in  the  said  20th  year  of  the  reign  of  our  said  lord  Charles 
the  2d  now  king  of  England,  &c.  come  and  appear  here,  as 
well  the  said  William  Cole  by  the  said  Robert  Rawlins  his 
attorney,  as  the  said  Henry  Greene  by   the  said  Thomas 
Monche  his  attorney,  and  thereupon  at  the  hustings  last  afore- 
said each  of  the  said  four  beadles  of  the  said  four  last-men- 
tioned wards  of  the  said  city  of  London  ;  to  wit,  Edward  Bono, 
beadle  of  the  ward  of  CrippUgate,  Edward  Bedford,  beadle  of 
the  ward  of  Aldersgate,  George  Starkey,  beadle  of  the  ward 
of  Basishawy  and  Humphrey  Windsor,  beadle  of  the  ward  of 
Coleman  Street,  according  to  the  custom  of  -the  said  city, 
return  and  certify  to  the  said  court  the  names  of  six  good  and 
lawful  men  of  each  of  the  said  wards  by  them  separately  sum- 
moned to  be  here  at  the  present  hustings,  and  who  neither, 
&c.  to  recognize,  &c.  and  to  try  the  said  issue  joined  between 
the  said  parties  in  the  plea  aforesaid  according  to  the  custom 
of  the  said  city ;  to  wit,  Edward  Bono,  beadle  of  the  sidd  ward 
of  Cripplegate,  returns  and  certifies  to  the  said  court  the  names 
of  J.  C,  J.  L.,  W.  C,  C.  B.,  R.  K.,  and  G.  H, ;  Edward 
Bedford,  beadle  of  the  ssdd  ward  of  Aldersgate,  rettims  and 
certifies  to  the  said  court  the  names  of  J.  M.,  T.  C,  J.  A., 
J.  W.,  R  G.,  and  J.  R. ;   Charge  Starkey,  beadle  of  the  said 
ward  of  Basishaw,  returns  and  certifies  to  the  said  court  the 
names  of  E.  H.,  J.  L.,   J.  W.,   T.  C,  E.  C,   and  J.  C; 
and  Humphrey  Windsor,  beadle  of  the  said  ward  of  Coleman 
Street,  returns  and.  certifies  to  the  said  court  the  names  of 
H.  C,  M.  C,  D.  W.,  J.  E.,  T.  M.,  and  W.  L. ;  and  be- 
cause none  of  the  said  jurors  come,  therefore  at  the  said 
hustings  last  aforesaid  the  sheriffs  of  London  are  commanded 
by  the  said  court  here,  according  to  the  custom  of  the  city 
that  they  distrain  the  said  24  good  and  lawful  men  of  the 
said  last  before-mentioned  wards  by  their  lands  and  chattels, 
so  that  they  be  at  the  next  hustings  of  common  pleas  of 
London  to  be  holden  in  the  Guildhall  of  the  said  city  ac- 
cording to  the  custom  of  the  said  city  to  make  a  jury>  &c. 
to  try  the  issue  as  aforesaid  joined  between  the  said  parties 
in  the  plea  aforesaid,  so  that  the  said  jury  may  not  remain 
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to  be  taken  for  want  of  jurors,  and  let  the  said  jury  in  the    Greene  v. 
mean  time  have  a  yiew  of  the  said  place  wasted,  and  that       Cole. 
the  flud  sherifi  last  named  may  have  then  here  this  pre-  ' 

cepty  &a  and  the  same  day  is  given  by  the  court  here  to  the 
said  parties  in  the  said  plea  to  be  here,  &c  At  which  day, 
to  wit,  at  the  hustings  of  common  pleas  of  London  holden  in 
the  Ghiildhall  of  the  said  city  according  to  the  custom  of  the 
said  city,  on  Monday  next  before  the  feast  of  St.  PetronUk  the 
virgin  in  the  said  20th  year  of  the  reign  of  our  lord  Charki 
the  2d  now  long  of  England^  &c.  come  here,  as  well  the  said 
William  Cole  by  the  said  Robert  Rawlins  his  attorney,  as  the 
nid  Henry  Greene  by  the  said  Thomas  Momhe  his  attorney, 
and  the  sheriffi  otLondony  to  wit,  the  said  Sir  Thomas  Davyes 
Imtand  Sir  Dennis  Gauden  knt.  now  certify  and  return  to  the 
court  here  upon  the  said  last  mentioned  precept,  that  they  by 
virtue  of  the  said  precept  did  distrain  the  said  24  good  and 
lawful  men  by  all  their  lands  and  chattels,  so  that  they  should 
be  here  in  court  at  the  present  hustings  to  make  a  jury  to  tiy, 
&a  as  they  were  above  commanded,  and  that  every  of  the 
said  24  good  and  lawful  men  by  himself  is  mainprised  by 
John  Doe  and  Richard  Roe^  and  return  issues  of  each  of  the 
said  jurors  by  himself  to  10^.,  and  that  the  said  jury  after  the 
receipt  of  the  said  precept  and  before  the  return  thereof,  had 
a  view  of  the  houses  within  specified  with  the  appurtenances, 
as  it  was  above  commanded ;  whereupon  at  the  prayer  of  the 
said  WnUam  Cole  now  made  to  the  court  here  by  the  said 
Robert  RawHns  his  attorney,  the  said  24  good  and  lawful 
men  of  the  said  city  being  now  here  solemnly  called,  12  of 
them  to  wit,  J.  C,  J.  L.,  C.  B.,  J.  M.,  J.  A.,  R  G.,  E.  H., 
J,  L.,  J.  W.,  H.  C,  D.  W.,  and  J.  E.,  likewise  come  and 
iq>pear  here,  who  being  chosen,  tried,  and  sworn  to  speak 
the  truth  of  the  premises,  say  upon  their  oath  that  the  said  Verdict  for  de- 
Henry  did  not  make  any  waste,  sale  and  destruction  in  man-  ^\^  ^^^  ^J^^  ^ 
ner  and  form  as  the  said  JViUiam  Cole  by  his  said  writ  and  >°7  ▼^c- 
declaration  above  supposes ;  whereupon  at  the  hustings  last  ^  ^ 
aforesaid,  because  the  court  here  will  advise  what  judgment 
to  give  upon  the  premises  before  they  give  judgment  thereon.  Curia  adm»art 
a  day  is  given  by  the  said  court  to  the  said  parties  to  the  next  ^'^^ 
hustings  of  common  pleas  oi  London  to  be  holden  in  the 
Guildhall  of  the  said  city  according  to  the  custom  of  the  said 
city,  &c  At  which  day,  to  wit,  at  the  hustings  of  common 
pleas  of  London  holden  in  the  Guildhall  of  the  said  city  ac- 
cording to  the  custom  of  the  said  city,  on  Monday  next  after 
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the  feast  of  St.  Barnabas  the  apostle  in  the  said  20th  year  of 
the  reign  of  our  said  lord  Charles  the  2d  now  king  oiEnglandy 
&c  come  and  appear  here,  as  well  the  said  William  Cole  by 
the  said  Robert  Rawlins  his  attorney,  as  the  said  Henry 
Greene  by  the  said  Thomas  Monche  his  attorney,  and  at  the 
hustings  last  aforesaid,  the  said  Henry  Greene  by  his  said 
attorney  prays  judgment  against  the  said  William  Cole  in  and 
upon  the  verdict  last  aforesaid  by  the  jury  aforesaid  in  form 
aforesaid  given  according  to  the  custom  of  the  said  city,  &c 
Whereupon  at  the  hustings  last  aforesaid,  because  the  court 
here  will  advise  what  judgment  to  give  of  and  upon  the  pre- 
mises before  they  give  any  judgment  thereon,  a  day  is  ^ven 
by  the  said  court  to  the  said  parties  until  the  next  hustings 
of  common  pleas  of  London  to  be  holden  in  the  Guildhall  of 
the  said  city  according  to  the  custom  of  the  said  city,  to  hear 
their  judgment  thereon,  for  that  the  court  here  is  thereof  not 
yet  advised,  &c  At  which  day,  to  wit,  at  the  hustings  of 
common  pleas  of  London  holjien  in  the  Guildhall  of  the  said 
city  according  to  the  custom  of  the  said  city,  on  Monday 
next  Wore  the  feast  of  St.  John  the  Baptist  in  the  said  20th 
year  of  the  reign  of  our  said  lord  Charles  the  2d  now  king  of 
JEnglandy  &c  come  and  appear  here,  as  well  the  said  William 
Cole  by  the  said  Robert  Rawlins  his  attorney,  as  the  said 
Henry  Greene  by  the  said  Thomas  Monche  his  attorney,  and 
at  the  said  hustings  last  aforesaid  the  said  Henry  Greene  by 
liis  said  attorney  prays  judgment  against  the  said  William  Cole 
in  and  upon  the  verdict  last  aforesaid  by  the  jurors  aforesaid 
in  form  aforesaid  given  according  to  the  custom  of  the  said 
city,  &c.  Whereupon  at  the  hustings  last  aforesaid,  because 
the  court  here  will  further  advise  what  judgment  to  ^ve  upon 
the  premises  before  they  give  judgment  thereon,  a  day  is 
given  by  the  said  court  to  the  said  parties  until  the  next 
hustings  of  common  pleas  of  London  to  be  holden  in  the 
Guildhall  of  the  said  city  according  to  the  custom  of  the  said 
city,  to  hear  their  judgment  thereon,  because  the  court  here 
is  thereof  not  yet  advised,  &c.  At  which  day,  to  wit,  at  the 
hustings  of  common  pleas  of  London  holden  in  the  Guildhall 
of  the  said  city  according  to  the  custom  of  the  said  city,  on 
Monday  next  before  the  feast  of  St.  Benedict  the  abbot  in  the 
said  20th  year  of  the  reign  of  our  said  lord  Charles  the  2d 
now  king  of  England^  &c,  come  and  appear  here,  as  well  the 
said  tniliam  Cole  by  the  said  Robert  Rawlins  his  attorney, 
as  the  said  Henry   Greene  by  the  said   Thomas  Monche  his 
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attorney ;  whereupon  at  the  hustings  last  aforesaid  the  said  Greene  v. 
Henry  Greene  by  his  said  attorney  prays  judgment  against  Cole. 
the  said  WiUiam  Cole  in  and  upon  the  verdict  last  aforesaid 
by  the  said  jury  in  form  aforesaid  given  according  to  the 
custom  of  the  said  city;  whereupon  at  the  hustings  last  afore- 
said it  is  considered  by  the  said  court,  that  the  said  WiUiam 
Cole,  esq.  take  nothing  by  his  said  writ,  but  be  in  mercy  for 
his  false  claim  thereof,  and  the  said  Henry  Greene  go  quit 
thereof  without  day,  &c. 

Whereupon  then  and  there,  to  wit,  on  the  said  Tuesday 
the  16th  day  of  February  in  the  21st  year  of  the  reign  of 
our  said  lord  Charles  the  Second  now  king  of  England^  &c. 
a  day  is  given  by  the  said  justices  to  the  said  WiUiam  Cole  to 
assign  errors  of  and  in  the  record  aforesaid  until  Tuesday  the 
23d  day  of  February  in  the  year  last  aforesaid,  and  the  same 
day  is  given  then  and  there  to  the  sdd  parties  here,  &c.  At 
which  said  Tuesday  the  23d  day  of  February  in  the  21st  year 
of  the  reign  of  our  said  lord  the  now  king  comes  before  the 
justices  here,  to  wit,  at  the  Guildhall  of  the  said  city,  the  AMignment  of 
said  WiUiam  Cole  in  his  proper  person,  and  says  that  in  the  error  by  the 
record  and  proceedings  aforesaid,  and  also  in  giving  the  judg-  ^ 
ment  aforesaid,  there  is  manifest  error  in  this,  to  wit,  that  it 
did  appear  to  the  court  here  that  the  said  verdict  first  given 
ought  to  be  quashed  as  bad  and  erroneous,  and  that  a  new  trial 
of  the  sdd  issue  should  be  had  between  the  said  parties,  and 
therefore  the  said  verdict  was  quashed  by  the  judgment  of 
the  said  court,  and  it  was  granted  by  the  said  court  that 
there  should  be  a  new  return  by  the  beadles,  and  a  new  pre- 
cept oi  distringas  juratores  to  try  the  said  issue  anew ;  whereas 
in  truth  the  sidd  verdict  was  not  bad  or  erroneous,  neither 
ought  the  said  verdict  to  have  been  quashed,  nor  any  new 
trial  had  in  the  said  cause,  and  therefore  in  that  there  is 
manifest  error.  There  is  also  error  in  this,  to  wit,  that  judg- 
ment was  given  by  the  said  court  on  the  said  first  verdict 
against  the  said  Henry  Greene^  whereas  judgment  ought  to 
have  been  given  for  the  said  William  Cole  on  the  first  verdict, 
and  therefore  in  that  there  is  manifest  error:  and  the  said 
William  Cole  prays  that  the  said  justices  here  may  proceed  to 
examine  as  well  the  record  and  proceedings  aforesaid  as  the 
errors  aforesaid,  and  that  the  judgment  aforesaid  for  the 
errors  aforesaid,  and  others  in  the  record  aforesaid,  may  be 
reversed,  annulled,  and  altogether  held  for  nothing,  and  that 
judgment  may  be  given  by  the  justices  here  for  the  said  WiU 
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Grbenb  9.    l(am  Cole  on  the  said  first  verdict,  and  that  the  said  Henry 
Cole.        Greene  may  rejoin  to  the  said  errors,  &c. 

*  And  the  said  Henry  Greene  in  his  proper  person  then  and 

there  likewise  appears,  and  says  that  there  is  no  error  either 
in  the  record  and  proceedings  aforesaid,  or  in  ^ving  the  judg- 
ment aforesaid,  and  he  likewise  prays  that  the  said  justices 
assigned  by  the  commission  of  our  said  lord  the  king  to  exa- 
mine and  correct  errors,  if  any  there  be,  may  proceed  to 
examine  as  well  the  record  and  proceedings  aforesaid,  as  the 
*  matters  aforesaid  above  assigned  for  error.  And  thereupon 
a  day  is  then  and  there  given  by  the  said  justices  here  to  the 
said  parties  to  be  here  before  the  said  justices  at  Gxdldhall 
aforesaid,  on  Friday  the  30th  day  of  April  next  coming  to 
hear  their  judgment  thereon,  for  that  the  said  justices  here 

Cktm  adoUan   are  thereof  not  yet  advised,  &c     At  which  said  Friday  the 

^''^  30th  day  of  April  m  the  21st  year  of  the  reign  of  our  said 

lord  the  now  king,  come  here,  to  wit,  at  ihe  Guildhall  afore- 
said, before  the  said  justices,  as  well  the  said  WiUiam'  Cole  by 
his  said  attorney,  as  the  said  Henry  Greene  by  his  said  attor- 
ney, and  thereupon,  because  the  said  justices  here  will  fur- 
ther advise  what  judgment  to  give  upon  the  premises  before 
they  give  judgment  thereon,  a  day  is  given  by  the  said  jus- 
tices here  to  the  parties  aforesaid  to  be  here  before  the  said 
justices  at  the  Guildhall  aforesaid,  on  Friday  the  14th  day  of 
May  next  coming  to  hear  their  judgment  thereon,  for  that 
the  said  justices  here  are  thereof  not  yet  advised,  &c     At 

Curia  adoUan   which  Said  Friday  the  14th  day  of  May  in  the  said  21st  year 

•^-  of  the  reign  of  our  said  lord  Charles  the  Second  now  king  of 

England^  &c  come  here,  to  wit,  at  the  Guildhall  aforesaid, 
before  the  said  justices,  as  well  the  said  WUUam  Cole  by  his 
said  attorney,  as  the  said  Henry  Greene  by  his  sidd  attorney, 
and  thereupon,  because  the  said  justices  will  further  advise 
what  judgment  to  give  upon  the  premises  before  they  give 
their  judgment  thereon,  a  day  is  given  by  the  said  justices 
here  to  the  said  parties  to  be  here  before  the  said  justices  at 
the  Guildhall  aforesaid,  on  Thursday  the  27th  day  of  May 
next  following,  to  hear  their  judgment  thereon,  for  that  the 

XJUeriuM  ad-  Said  justiccs  here  are  thereof  not  yet  advised,  &c.  At  which 
said  Thursday  the  27th  day  of  May  in  the  said  21st  year  of 
the  reign  of  our  said  lord  Charles  the  Second  now  king  of 
England^  &c  come  here,  to  wit,  at  the  Guildhall  aforesaid 
before  the  said  justices,  as  well  the  said  William  Cole  by  his 
said  attorney,  as  the  said  Henry  Greene  by  his  said  attorney. 


vtfore. 
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and  therenpon,  because  the  said  justices  will  further  advise    Greene  v. 
what  judgment  to  give  upon  the  premises  before  they  give        Cole. 
judgment  thereon,  a  further  day  is  given  by  the  justices  to   ' 
the  said  parties  to  be  here  before  the  said  justices  here  at  the 
Guildhall  aforesaid,  on  Monday  the  14th  day  of  June  next 
coming  to  hear  their  judgment  thereon,  for  that  the  said  jus- 
tices here  are  thereof  not  yet  advised,  &c.     At  which  said  maiw  ad- 
Monday  the  14th  day  of  June^  in  the  swd  21st  year  of  the  ^^\aq 
reign  of  our  said  lord  Charles  the  Second  now  king  of  Eng^ 
landy  &G.  come  here,  to  wit,  at  the  Guildhall  aforesaid,  before 
the  said  justices,  as  well  the  said  William  Cole  by  his  said 
attorney,  as  the  said  Henry  Greene  by  his  said  attorney,  and 
thereupon,  because  the  said  justices  (the  like  continuances  by 
curia  adrnsare  vult  to  five  other  days).     At  which  said  Wed'-      [  250  ] 
neiday  the  first  day  of  December  in  the  said  21st  year  of  the 
reign  of  our  said  lord  Charles  the  Second  now  king  of  Eng^ 
land,  &c  come  here,  to  wit,  at  the  Guildhall  aforesaid,  before 
the  said  justices,  as  well  the  said  William  Cole  by  his  said 
attorney,  as  the  said  Henry  Greene  by  his  said  attorney,  and 
thereupon  the  premises  being  seen,  and  by  the  justices  here 
more  fuUy  understood,  and  mature  deliberation  being  there- 
upon had,  it  seems  to  the  said  justices  here  that  the  said  first 
verdict  was  not,  nor  is,  bad  or  erroneous,  nor  ought  the  said 
verdict  to  have  been  quashed,  or  any  new  trial  had  in  the 
said  cause,  but  judgment  ought  to  have  been  given  upon  that 
verdict  for  the  said  WilUam  against  the  said  Henry.    There- 
fore, no  regard  being  had  to  the  said  \2d.  assessed  for  costs 
and  charges,  for  that  costs  and  charges  are  not  allowed  m        ^ 
such  case,  and  because  the  said  William  freely  here  in  court 
remits  those  costs  and  charges  to  the  said  Henry ^  it  is  consi- 
dered by  the  court  here  that  the  whole  proceedings  had  and  judgment  re- 
made  in  the  said  cause  for  the  said  second  trial  after  the  said  ▼ened. 
first  verdict,  and  also  the  said  second  verdict  and  the  judg- 
ment given  as  aforesaid  thereon,  be  reversed,  annulled,  and 
altogether  held  for  nothing,  and  that  the  said  William  re- 
cover his  seisin  (6)  against  the  said  Henry  of  the  said  places 

(6)  If  the  jury  find  that  the  defend-  tiff  as  to  the  part  found  for  him,  and 

ant  has  committed   only  part  of  the  for  the  defendant  as  to  the  residue.     If 

waste  stated  in  the  declaration,  the  ver-  judgment  is  given  against  the  defend- 

dict  must  specify  the  particular  waste  ant  in  an  action  of  waste  in  the  tenets  it 

so  found,  and  as  to  the  residue  that  the  must  be  for  the  place  wasted,  and  also 

defendant  made  no  waste ;  and  judg-  for  damages ;  but  if  it  be  in  the  tenuity 

ment  must  be  entered  up  for  the  plain-  it  is  for  damages  only. 
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Greene  v.    wasted  by  the  view  of  the  jury  of  the  said  first  inquisition. 
Cole.        and  his  damages  aforesaid  on  occasion  of  the  said  waste  above 
*  found,  to  be  trebled  according  to  the  form  of  the  statute,  &c- 

which  said  treble  damages  amount  in  the  whole  to  600Z.,  and 
the  said  Henry  thereof  in  mercy,  &c.  and  likewise  the  said 
William  Cole  in  mercy  for  Ins  false  claim  against  the  said 
Henry  of  the  residue  of  the  said  waste  whereof  the  said  Henry 
was  acquitted  by  the  said  jury  fii^t  impanelled,  and  of  the 
said  residue  of  the  said  waste  that  the  said  Henry  go  thereof 
without  day,  &c. 
Assignment  of       Aftcrwuxls,  that  is  to  Say,  on   Tliursday  the  8th  day  of 
Houm'o/^*      ^^^^^  i^  *^®  22d  year  of  the  reign  of  our  said  lord  Charles 
Lords.  the  Second  now  king  of  England^  &c  before  our  said  lord 

[251  ]  the  king,  and  the  peers  of  this  realm  of  England,  in  this  pre- 
sent* parliament  at  Westminster  in  the  county  of  Middlesex 
assembled,  comes  the  said  Henry  Greene  in  Ins  proper  per- 
son, and  says  that  in  the  reversal  of  the  said  judgment  given 
in  the  court  of  hustings  of  London,  and  also  in  giving  judg- 
ment thereupon  for  the  said  William  Cole  against  the  said 
Henry  Greene  before  the  said  Sir  John  Vaughan,  Sir  Matthew 
Hale,  Sir  Christopher  Turner,  Sir  Richard  Rainsford,  and 
Sir  William  Morton,  the  commissioners  aforesaid,  by  virtue 
of  the  said  commission,  there  is  manifest  error  in  this,  to  wit, 
that  it  appears  by  the  record  that  the  issue  in  form  aforesaid 
joined  between  the  said  William  Cole  and  him  the  said  Henry 
Greene  was  first  tried  by  jurors  returned  from  the  four  wards 
following,  to  wit,  the  ward  of  Cripplegate  without,  the  ward 
of  Aldersgate,  the  ward  of  Faringdon  without,  and  the  ward 
of  Bishopsgate;  and  it  likewise  appears  by  the  record  that 

If  the  jury  find  a  verdict  for  the  of  small  value,  may  be  united  so  as  to 

plaintiff  in  an  action  of  waste,  and  give  make  a  large  sum  sufficient  to  maintain 

damages  under  40^.,  it  seems  that  judg-  the  action  ;  as  where  damage  is  found 

ment  shall  be  given  for  the  defendant ;  in  one  house  to  the  value  of  2(kf.,  in 

Bro.  Waste,  123.  Co.  Litt  54'.  a.  2  Inst,  another  to  the  value  of  22c2.,  and  in 

306.    2  Rol.  Abr.  824.  (L.)  pi.  1,  2.  4.  a  third  to  the  value  of  12rf- ;  though 

Cro.  Car.  414.  Kiffig  v.  Fitch*      Finch  these  damages  taken  separately  will  not 

Law.  29.    2  Bos.  &  Pull.  86.  Keepers  of  be  sufficient  to  support  the  action,  yet 

Harrow  School  v.  Alderton ;  and  if  in  by  adding  them  together  and  making 

such  case  judgment  were  given  for  the  one  sum  of  the  whole,  the  sum  is  suffi- 

plaintiff,  it  would  be  erroneous.     But  cient  to  entitle  the  plaintiff  to  his  judg- 

yet  it  has  been  held,  that  cutting  trees  ment    Co.  Litt.  54.  a.   2  Rol.  Abr.  824. 

to  the  value  of  3*.  and  4rf.  is  waste ;  (L.)  pi.  3.  5.     Bro.  Waste,  70. 
and  that  several  particular  wastes,  each 
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by  the  ancient  custom  of  the  said  city,  the  trial  in  such  case    Greene  v. 

ought  to  be  by  a  jury  returned  from  the  four  next  wards  next        Cole. 

adjoining  to  the  places  wasted  or  supposed  to  be  wasted,  or   * 

otherwise  such  trial  is  not  valid  or  sufficient  according  to  the 

sud  custom.     And  the  said  Henry  Greene  in  fact  says,  that 

the    said   four   wards   of   Crippkgate  without,   Aldersgatcy 

Faringdon  without,  and  Bisfiapsgate,  were  not  the  four  wards 

next  adjoining  to  the  said  houses  above  supposed  to  be 

wasted,  but  the  said  four  wards  of  Crippkgate  without.  Alders-' 

gate,  JBasishaw,  and  Coleman  Street  were  the  four  wards  next 

adjoining  to  the  sud  houses  above  supposed  to  be  wasted :  in 

which  case  the  said  trial  had  by  the  jury  from  the  said  wards 

of  Cripplegate  without,  Aldersgate,  Faringdon  without,  and 

Bishapsgate,  not  being  according  to  the  custom  of  the  said 

city,  is  void  and  of  no  efTect  in  law,  and  no  judgment  ought 

to  have  been  given  thereon  for  the  said  William  Cole  against 

the  said  Henry  Greeney  and  therefore  in  that  there  is  manifest 

error.     And  this  the  said  Henry  Greene  is  ready  to  verify, 

wherefore  he  prays  judgment,  and  that  the  said  judgment 

given  by  the  said  Sir  John  Vaughany  Sir  Mattheto  HdUy  Sir 

Christopher  Turnery  Sir  Richard  Rainsfordy  and  Sir  William 

Martony  the  commissioners  aforesaid  for  the  said  William  Cole 

against  the  said  Henry  Greene  may  be  reversed,  annulled,  and 

altogether  held  for  nothing,  and  that  he  the  said  Henry 

Greene  may  be  restored  to  all  things  wluch  he  has  lost  by 

occasion  of  the  said  judgment,  &c. 


[252] 

Greene  versus  Cole.  q^^  ^2 

Tj^RROR  in  parliament  brought  by  Henry  Greene  against  a  C.  i  Lev. 
•"  William  Coky  a  barrister  of  Gray^s-Inny  on  a  judgment  ^* 
given  by  special  commissioners  in  London  to  examine  and  94,95. 
correct  a  judgment  given  in  the  hustings  before  the  mayor  ^u  ^^J***"*^ 
aod  sheriff,  between  the  said  Cok  plaintifT  and  the  said  Greene  fendant  did 
defendant,  in  an  action  of  waste  (7);  in  which  the  plaintiff  ™»^«^«»*e* 

(7)  This  action  can  only  be  brought  disinheritance  of  whom  the  waste  is  al- 
by  him  who  has  the  immediate  reversion,  ways  alleged  to  have  been  committed  (d) ; 
or  remainder  in  feey  or  in  taUy  to  the    Co.  Litt  5S.  a. ;  and  therefore  if  a  lease 


{d)  [The  action  was  wholly  abolished  by  stat.  3  &  4  W.  4.  c.  27.  s.  36.] 
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Greene  v. 
Cole. 

^ i ' 

taU  and  de- 
struction, if  the 
jury  do  not  find 
any  taU^  it  is 
not  material,  if 
they  find  par- 
ticular womUb, 
If  the  jury  give 
costs  of  suit, 
there  being 
none  recover- 
able in  the  ac- 
tion, yet  judg- 
ment may  be 
entered  for  the 
plaintiff,  naffo 
habUo  respeetu, 
to  the  coats. 


Cok  had  declared,  that  one  HiUiard  was  seised  in  fee  of  a 
messuage  with  the  appurtenances,  (which  in  truth  was  a  great 
brew-house,)  in  the  parish  of  St  Giles  without  Crippkffote, 
London,  and  being  so  seised,  demised  the  sidd  messuage  with 
the  appurtenances  to  the  defendant  Greene,  to  have  for  51 
years;  by  force  of  which  demise  he  entered,  and  the  sidd 
HilUardy  being  seised  of  the  revenuon,  afterwards  by  his  will 
in  writing  devised  it  to  the  plaintiff  Cok  and  died,  whereby 
the  plaintiff  was  seised  of  the  reversion :  and  being  so  seised, 
and  the  defendant  Greene  being  possessed  of  the  said  mes- 
suage with  the  appurtenances  for  the  term  aforesaid,  the  said 
Greene  *^  did  nudce  waste,  sale,  and  destruction  in  the  houses 
of  the  said  messuage,  that  is  to  say,  by  prostrating  a  brew- 
house  parcel  of  the  said  messuage  of  the  price  of  10002.  and 
taking  away  and  selling  the  timber  and  roof  thereof;"  and  so 


be  made  to  A.  for  life,  or  years,  re- 
mainder to  B^  for  life,  and  A.  commit 
waste,  the  action  cannot  be  brought  by 
him  in  the  remainder,  or  reversion  in  fee, 
or  in  tail,  so  long  as  the  estate  of  B, 
continues;  Co.  Litt.  54u  a.  All.  81. 
Udalv.  Udal;  2  Rol.  Abr.  829.  Cro. 
Jac  688.  Brq^  v.  Tract^ ;  but  if  B. 
should  afterwards  die,  or  surrender  his 
estate,  the  reversioner  or  remainder-man 
may  bring  an  action  against  A.  for  the 
waste  so  done  by  him  ;  for  by  the  death 
or  surrender  of  B.  the  impediment  is 
removed.  Moor.  387.  5  Rep.  76.  b. 
Page£s  case.  Sir  W.  Jones,  51.  Bray 
v.  Tracy.  So  if  a  lease  for  life  be 
made,  remainder  for  yearsy  the  rever- 
sioner or  remainder-man  may  bring  the 
action,  notwithstanding  the  mesne  re- 
mainder.  Co.  Litt.  54w  a.  2  lust.  301. 
It  is  held  that  tenant  in  tail  after  possi- 
bility cannot  have  the  action,  for  in 
effect  he  is  only  tenant  for  life.  2  Rol. 
Abr.  825.  pi.  5.  Co.  Litt  53.  b.  Nor 
can  any  person  maintain   this  action. 


unless  he  had  an  estate  of  inheritaDce 
in  him  ai  the  time  when  the  waste  was 
committed;  and  therefore  it  does  not  lie 
by  an  heir  for  waste  done  in  the  time  of 
his  ancestor.  2  Inst  305.  (e)  Nor  by 
the  grantee  of  a  reversion  for  waste 
committed  before  the  grant  to  him. 

With  respect  to  the  person  against 
whom  this  action  may  be  brought,  it 
seems  clear  that  at  common  law  it  only 
lay  against  tenant  by  the  curtesy,  te- 
nant in  dower,  or  guardian  ;  for  as  these 
estates  were  created  by  law,  it  took 
care  to  prevent  any  waste  being  com- 
mitted by  them,  by  giving  the  rever- 
sioner in  fee  an  action  of  waste  to  punbh 
them  for  an  act  so  injurious  to  the 
inheritance;  but  if  tenant  for  life  or 
years  committed  waste,  the  law  gave 
the  reversioner  no  action  of  waste,  be- 
cause as  these  estates  were  created  by 
grant,  the  grantors  might  have  secured 
themselves  from  waste,  by  inserting  in 
the  grant  a  special  provision  against  it 
2  Inst  300.  (/)  But  now  by  the  statute 


(e)  [See  also  1  Q.  B.  345.  Bacon  v. 
Smith.  4  P.  &  D.  651.  S.C.  post,  p. 
252  a.  note  (A).] 


(f)  The  distinction  which  is  here 
taken  as  to  waste  at  oommon  law  be- 
tween tenants  coming  in  by  act  of  Law, 
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flffiigned  Beyeral  other  wastes  to  the  disinheriting  of  the  plain-     Greene  v. 
dff,  ^*and  against  the  form  of  the  provision  in  such  case        Cole. 
made  and  provided,'*  &c.     To  which  the  defendant  pleaded    * 
no  waste  made,  and  thereupon  issue  was  joined ;  ^'  whereupon 


ofGlooe8ter(6  Edw.l.  c.5.)  this  action 
is  given  against  lessee  for  life>  or  years, 
or  tenant  pmr  autre  vie;  2  Inst  SOI . ;  or 
against  the  assignee  of  tenant  for  life  or 
years,  for  waste  done  after  the  assign- 
ment Cro.  Eliz.  683.  Sanders  v.  iVbr- 
wood.  Bat  it  does  not  lie  against  an 
executor  for  waste  committed  by  his 
testator,  it  being  a  tort  which  dies  with 
the  person.  2  Inst  302.  2  RoL  Abr. 
S28.  pi.  7. 

Bat  this  action  is  now  very  seldom 
brought  (g),  and  has  given  way  to  a 
much  more  expeditious  and  easy  remedy 
by  on  aetion  on  the  eaee  in  the  nature  cf 
tocufe.  The  plaintiff  derives  the  same 
benefit  from  it,  as  from  an  action  of 
waste  in  the  ttnwi^  where  the  term  is 
expired,  and  he  has  got  possession  of 
his  estate,  and  consequently  can  only 
recover  damages  for  the  waste;  and 
though  the  plaintiff  cannot  in  an  action 


on  the  case  recover  the  place  wasted, 
where  the  tenant  is  still  in  possession, 
as  he  may  do  in  an  action  of  waste  in 
the  lenel,  yet  this  latter  action  was 
found  by  experience  to  be  so  imperfect 
and  defective  a  mode  of  recovering 
seisin  of  the  place  wasted,  that  the 
plaintiff  obtained  little  or  no  advantage 
from  it;  and  therefore  where  the  de- 
mise was  by  deed,  care  was  taken  to 
give  the  lessor  a  power  of  re-entry,  in 
case  the  lessee  committed  any  waste 
or  destruction;  and  an  action  on  the 
case  was  then  found  to  be  much  better 
adapted  for  the  recovery  of  mere  da- 
mages than  an  action  of  waste  in  the 
tenuiU  It  has  also  this  further  ad- 
vantage over  an  action  of  waste,  that 
it  may  be  brought  by  him  in  the  re- 
version or  remainder  for  life  or  years 
as  well  as  in  fee,  or  in  tail  (A) ;  and  the 
plaintiff  is  entitled  to  costs  in  this  ao- 


and  tenants  whose  estates  accrue  by 
Old  efpartiesy  will  not  universally  hold  : 
for  tenants  by  statute-merchant  and 
statute-staple,  though  they  come  in  by 
procuM  of  LaWf  are  not  punishable  for 
waste.  6  Co.  37.  Dean  and  Chapter  of 
Worcester's  case.  *^  Perhaps  the  rea- 
**  son  of  this  may  be  that  it  is  in  the 
•*  power  of  debtors  to  prevent  the  com- 
'  *^  mencement  of  these  estates,  or  to 
*'  determine  them  by  paying  the  debts 
"  for  which  creditors  have  such  estates, 
^  and  also  that  the  tenants  of  such  es- 
^tates  are  accountable  for  all  profits 
^  they  make  beyond  the  amount  of  the 
''debts  due  to  them."  Co.  Litt  by 
Harg.  &  But  57.  a.  n.  (377.) 

{g)  [It  was  abolished  by  stat.  3  &  4 
W.4.C27.  S.36.] 


(Jk)  [But  it  must  be  observed,  that 
in  Co.  Litt  53.  b.  it  is  said,  <<  Note, 
*'  after  waste  done,  there  is  a  special 
<'  regard  to  be  had  to  the  continuance 
**  of  the  reversion  in  the  same  state  that 
"  it  was  at  the  time  of  the  waste  done." 
And  the  action  of  waste  is  there  said  to 
*<  consist  in  privity."  The  passage,  in- 
deed, has  immediate  reference  to  the 
old  form  of  action ;  but  the  rule  applies 
equally  to  an  action  on  the  c^e  in  the 
nature  of  waste.  1  Q.  B.  349.  perPo^- 
son  J.  Accordingly,  where  A,  and  his 
wife  being  seised  of  a  messuage  for 
their  joint  lives  and  the  life  of  the  sur- 
vivor, all  the  estate  and  interest  of  ^.' 
became  vested  in  the  defendant,  who 
permitted  waste  during  A*%  lifetime,  it 
was  held,  that  the  wife»  who  survived 
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according  to  the  custom  of  the  said  city  it  is  commanded  by 
the  said  court  here  to  the  beadle  of  the  ward  of  Cripplegate 
without,  to  the  beadle  of  the  ward  of  AldersgatCy  to  the  beadle 
of  the  ward  of  Faringdon  without,  and  the  beadle  of  the  ward 


tion,  which  he  cannot  have  in  an  action 
of  waste.  However^  this  action  on  the 
case  prevailed  at  first  with  some  diffi- 
culty. Thus,  where  a  remainder-man 
in  fee  of  a  copyhold  estate  brought  an 
action  on  the  case  in  the  nature  of  waste 
against  tenant  for  hfe  for  waste  done  in 
the  dwelling-house,  the  defendant  de- 
murred generally  to  the  declaration, 
and  in  support  of  the  demurrer  it  was 
objected,  first,  that  an  (tction  ofi  the  case 
did  not  lie;  for  Lord  Coke  oil  the  statute 
of  Glocester  says,  that  at  common  law 
the  reversioner  had  not  any  remedy  for 
waste  committed  by  the  termor,  it  being 
his  own  folly  that  he  had  not  taken 
security  against  it  by  covenant ;  and, 
secondly,  that  the  jury  could  not  tell 
what  damages  to  give,  for  it  was  un- 
certain how  long  the  tenant  for  life 
would  live,  and  the  house  might  be  re- 
paired by  him  in  his  life-time.  And  of 
that  opinion  were  Windham  and  Charl- 
ton  justices  strongly:  But  Pemberton 
C.  J.  and  Levinz  were  of  a  contrary 
opinion.  And,  as  to  the  first  objection^ 
they  said  that  Lord  Coke  was  to  be  un- 
derstood according  to  the  subject-matter 
of  which  he  is  speaking,  namely,  that 
there  was  no  remedy  by  an  action  of 
waste.  And  Pemberton  said  that  a  lessor 
might  without  doubt  at  this  day  wave 
his  remedy  by  action  of  waste,  and  bring 
an  action  on  the  case  against  his  lessee 


for  waste;  and  cited  Cro.  Eliz.  461. 
Jeremy  v.  Lowgar,  where  husband, 
seised  in  fee  in  right  of  his  wife,  made  a 
lease  for  years,  lessee  burnt  the  house, 
the  husband  brought  an  action  on  the 
case,  and  by  the  two  judges  then  in 
court,  it  was  held,  that  it  lay,  notwith- 
standing the  objection  that  waste  did 
not  lie  in  such  case  at  the  common  law, 
because  he  might  have  secured  himself 
by  covenant.  And  as  to  the  second 
objection,  Pemberton  and  Levinz  said  it 
would  be  unreasonable  to  compel  him 
to  wait  untU  the  death  of  tenant  for  life 
to  see  if  he  would  repair,  for  perhaps  in 
the  mean  time  either  the  plaintiff  or  de- 
fendant might  die,  and  then  the  action 
founded  on  a  tort  would  die  with  the 
person ;  or  the  reversioner  might  wish 
to  dispose  of  the  reversion,  which,  by 
reason  of  the  waste  committed  by  the 
tenant  for  life,  would  not  sell  for  so 
much  money  as  it  would  do  if  the  house 
were  in  proper  repair.  3  Lev.  130. 
Jefferson  v.  Jefferson.  4  Burr.  2141. 
Jesser  v.  Gifford, 

But  now  it  is  become  the  usual 
action  as  well  for  permissive  as  volun- 
tary waste,  (i)  And  where  the  lessee 
even  covenants  not  to  do  waste,  the 
lessor  has  his  election  to  bring  eitlier 
an  action  on  the  case,  or  of  covenant, 
against  the  lessee  for  waste  done  by 
him  during  the   term.      As   where    a 


her  husband,  could  not  maintain  an  ac- 
tion on  the  case  against  the  defendant 
in  respect  of  such  waste.  1  Q.  B.  345. 
Bacon  v.  Smith.  4  P.  &  D.  651.  S.  C.J 
(t)  Some  recent  decisions  have 
made  it  doubtful  whether  an  action  on 
the  case  for  permissive  waste  can  be 


maintained 
years.     See 


against    any    tenant     for 
1   N.  R.  29a    Gibson  v. 

Wells.  4  Taunt  764.  Heine  v.  Bembaw. 

7  Taunt.  392.  Jones  v.  HiU.    1  Moore 

100.  S.  C.     See  also  1  Sauod     323  d. 

n.  («). 
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of  Bishopsgatej  being  the  four  wards  next  adjoining  to  the  Greene  «. 
said  houses,  that  every  of  the  said  beadles  separately  do  return        Cole. 
and  summon  six  good  and  lawful  men  of  each  ward  of  the  * 

said  wards  to  be  here  in  court  at  the  next  hustings,  &c  to  try 


lease  was  made  for  twenty-one  years,  in 
which  the  lessee  covenanted  to  yield 
up  the  premises  repaired  at  the  end  of 
the  term;  the  lessee  during  the  term 
committed  waste,  and  at  the  expiration 
thereof  delivered  up  the  premises  to 
the  lessor  in  a  ruinous  condition : 
Afterwards  the  lessor  brought  an  action 
on  the  case  against  the  tenant  for  the 
waste  conunitted  by  him  during  the 
term;  and  it  being  objected  at  the 
trial  that  the  plaintiff  ought  to  have 
brought  an  action  of  covenant^  and  not 
Oft  the  cauj  a  verdict  was  found  for  the 
pliintiff  subject  to  that  point :  But  the 
court  of  Common  Pleas  was  clearly  of 
opinion  that  an  action  on  the  case  was 
maintainable  as  well  as  covenant ;  and 
by  De  Grey  C.  J. :  Tenant  for  years 
commits  waste,  and  delivers  up  the 
place  wasted  to  the  landlord :  had  there 
been  no  deed  of  covenant,  an  action  of 
waste,  or  case  in  the  nature  of  waste, 
would  have  lain.  Because  the  landlord 
by  the  special  covenant  acquires  a  new 
remedy,  does  he  therefore  lose  his  old  ? 
2  BlacL  Rep.  1111.  Kefdyside  v.  7%or». 

In  an  action  on  the  case  in  the  nature 
of  waste  brought  by  a  landlord,  whether 
the  immediate  lessor,  or  his  heir  or 
assignee,  against  his  tenant,  whether 
lessee  or  his  assignee,  it  does  not  appear 
to  be  necessary,  as  in  an  action  of  waste, 
to  set  out  the  title  either  of  the  plain- 
tiff or  the  defendant  in  the  declaration, 
bat  it  seems  sufficient  to  state  their  re- 
lation to  each  other  in  a  form  some* 
what  similar  to  this:  "  That  whereas 
**  the  said  (defendant)  on,  &c.  in  the 


"  year  of  our  Lord,  &c.  and  before, 
"  and  from  thence  until  and  at  the  time 
*^  of  committing  the  grievance  in  this 
^  count  mentioned,  was  and  still  is 
^  possessed  of  and  in  a  certain,  &c., 
^<  with  the  appurtenances,  lying  and 
<*  being  at,  &c.  in  the  said  county,  and 
'*  during  all  that  time  held  and  occupied 
'*  the  same  as  tenant  thereof  to  the  said 
<<  (plaintiff),  to  whom  the  reversion 
<<  thereof  during  all  the  time  aforesaid 
^<  belonged,  under  a  certain  demise 
'^  theretofore  made  to  the  said  (defend- 
<*  ant)  at  and  under  a  certain  rent 
*<  therefore  payable  by  the  said  (de- 
'<  fendant)  to  the  said  (plaintiff):  yet 
^^  the  said  (defendant)  contriving,  &c." 
But  where  an  estate  is  given  to  A.  for 
life,  remainder  to  B.  in  fee,  or  in  tail, 
and  A.  is  guilty  of  waste  either  volun- 
tary or  permissive,  it  seems  necessary 
to  set  forth  in  the  declaration  the 
quantity  of  estate  which  A,  is  seised  of, 
though  not  the  quantity  of  estate  which 
the  plaintiff  has  in  the  reversion,  for 
that  b  matter  of  evidence  only ;  and  in 
that  case  the  form  of  the  declaration 
may  be  somewhat  in  this  way :  *<  That 
<^  whereas  the  said  (defendant)  on,  &c. 
"  in  the  year  of  our  Lord,  &c.,  and 
''  before,  and  from  thence  until  and  at 
<*  the  time  of  committing  the  grievance 
<*  in  this  count  mentioned,  was  and  still 
*<  is  seised  of  and  in  a  certain,  &c  with 
<*  the  appurtenances,  lying  and  being  at, 
<'  &C.  in  the  said  county  in  his  demesne 
'^  as  of  freehold,  the  reversion  (or  re- 
**  mainder)  thereof  during  all  the  time 
'*  aforesaid  belonging  to  the  said  (plain- 
«  tiff) :  yet,  &c."    And  it  seems  better 


0)  [5Bing.N.C.694. 705.  Mushett  x.HiU.  7  Scott,855. S.C.  per  TindalC.3.  Acc.l 
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the  said  issue  joined  between  the  parties,  ftc."  And  at  the 
return  of  the  said  precept  each  of  the  said  beadles  returned 
the  names  of  six  jurors,  none  of  whom  came,  &c.  whereupon 
a  distringas  was  awarded  against  them,  returnable  at  another 


not  to  state  the  estate  which  the  plain- 
tiflP  has  in  the  remainder  or  reversion ; 
for  if  he  does  state  it,  and  mistakes  it, 
the  variance  will  be  fatal.  As  where 
in  an  action  on  the  case  in  the  nature 
of  waste,  the  declaration  set  forth  that 
the  defendant  was  tenant  for  life,  the 
remainder  thereof  during  all  the  time 
aforesaid  belonging  to  the  plaintiff  in 
tailj  to  wit,  to  him  and  the  heirs  of  his 
body  ;  but  on  reading  the  deed  by  which 
the  plaintiff's  and  defendant's  estates 
were  created,  it  appeared,  that  the  plain- 
tiff was  entitled  to  the  remainder  in  taiU 
male,  and  not  in  tml-general,  as  stated 
in  the  declaration  ;  and  it  was  held  by 
Mr.  Baron  Thompson,  before  whom  the 
cause  was  tried,  that  this  was  a  fatal 
variance,  and  the  plaintiff  was  nonsuited. 
Hardwichev.  7%oni/i«on,Glocester Sum- 
mer Assizes,  1799.  And  for  the  same 
reason  if  the  plaintiff,  in  an  action  of 
waste,  declares  of  an  estate  to  him  and 
his  heirs-male :  and  the  defendant  de- 
rives the  estate  to  the  plaintiff  and  his 
heirS'/emaky  it  is  not  good  without  a 
traverse  of  the  estate  surmised  or  al- 
leged by  the  plaintiff;  for  these  different 
limitations  are  a  substantial  variance. 
Yelv.  141.  Ewer  v.  Moile. 

It  seems  necessary  in  an  action  on  the 
case,  as  well  as  in  an  action  of  waste,  to 
state  in  the  declaration  the  nature  and 
kind  of  waste  which  is  the  subject  of 
the  action ;  and  the  plaintiff  will  not  be 


permitted  to  give  evidence  of  a  different 
sort  of  waste  from  that  which  is  laid  in 
the  declaration.  If,  for  instance,  the 
plaintiff  charges  the  defendant  with 
permissive  waste,  he  cannot  give  evi- 
dence of  voluntary  waste  committed 
by  him ;  so  if  the  defendant  is  charged 
with  uncovering  the  roof  of  a  dwelling- 
house,  the  plaintiff  cannot  give  in  evi- 
dence that  the  defendant  removed 
Bome fixtures  from  it;  just  as  if  the 
breach  assigned  in  an  action  of  cove- 
nant should  be,  ^'  that  the  defendant 
<*  had  not  used  the  demised  premises, 
**  or  any  part  thereof,  in  a  good  and  hus- 
"  bandlike  manner ;  but  on  the  contrary 
"  thereof  had  committed,  permitted, 
**  and  suffered  to  be  made,  done  and 
«  committed  in  and  upon  the  said  de- 
<<  mised  premises,  waste,  spoils  and  de^ 
**  strtiction,**  the  plaintiff  will  not  be 
permitted  to  give  evidence  of  the  defend- 
ant's using  the  farm  in  an  unhusband- 
like  manner,  unless  it  amounts  to  waste; 
for  though  the  evidence  would  have 
been  admissible  on  the  former  part  of 
the  breach,  yet  as  the  plaintiff  had  in 
the  subsequent  part  of  it  narrowed  it 
to  waste,  spoil,  and  destruction,  it  is 
not  competent  to  him  to  give  evidence 
of  any  other  particulars  which  did  not 
come  within  the  meaning  of  these 
words.  3  T.  R.  307.  Harris  v. 
Mantle,  (h)  It  is  true  that  the  plaintiff 
is  not  bound  to  prove  the  whole  waste 


(h)  [Accordingly  where,  in  an  action 
on  a  covenant  to  keep  demised  premises 
in  tenantable  order  and  repair,  and  at 
the  end  of  the  term  to  deliver  them  up 
in  such  tenantable  repair,  the  breach 
assigned  was  that  the  defendant  did  not 


nor  would  sufficiently  repair,  and  keep 
the  said  premises,  &c.  in  tenantable 
order  and  repair,  nor  deliver  them  up 
in  such  tenantable  repair  at  the  end  of 
the  term,  btU  on  the  contrary  thereof 
suffered  and  permitted  the  premises  to 
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day;  and  in  the  mean  time  let  the  said  jury  view  the  place  Greens  t;. 

wasted,  &c. :  And  at  the  return  of  the  said  precept  the  beadles  Cole. 

returned  the  precipe  served ;  and  the  jury  appeared  (but  it  ^ 
was  not  returned  that  they  had  viewed  the  place  wasted)  and 


stated,  nor  is  there  any  necessity  for 
the  jary  to  find  the  particular  circum- 
stances of  the  waste,  as  in  an  action 
of  waste,  because  there  the  plaintiff  is 
to  have  seisin  of  the  place  wasted ;  nor 
to  find  a  verdict  for  the  defendant  for 
so  much  of  the  waste  as  the  plaintiff 
does  not  prove,  for  in  this  action  the 
plaintiff  only  goes  for  damages,  and  the 
jury  may  assess  them  generally ;  but 
yet  the  plaintiff  is  bound  to  set  out  the 
nature,  quantity,  and  quality  of  the 
waste,  that  the  defendant  may  be  ap- 
prised of  the  charge,  and  prepared  for 
his  defence.  If  the  action  on  the  case 
he  for  voluntary  waste  committed  in 
a  house,  as  taking  away  the  windows, 
for  instance,  the  plaintiff  must  state  the 
waste  accordingly,  in  some  such  way 
as  this,  *<  that  the  said  (defendant) 
**  wrongfully  and  unjustly,  and  without 
**  the  licence  and  against  the  will  of 
**  the  said  (plaintiff)  pulled  down,  took 
^down,  and  prostrated,  and  caused 
"  and  procured  to  be  pulled  down,  &c 
*  divers,  to  wit,  two  (care  must  be  taken 
**that  the  number  is  sufficient)  glass 
"  windows  and  twenty  (a  sufficient  num- 
"  her)  square  feet  of  glass  fixed  in  lead, 
**  of  and  belonging  to  the  said  messuage, 
**  and  then  affixed  thereto,  and  of  and 
"bdonging  to  the  said  (plaintiff)  as 
''landlord  of  the  said  messuage,  and 
**  as  parcel  thereof,  and  being  of  the 
**Take  of  lOil,  and  wrongfully   and 


**  unjustly  carried  away,  and  caused  to 
<'  be  carried  away  the  same,  and  con- 
"  verted  and  disposed  thereof  to  his 
"  own  use,  whereby,  &c."  If  the  ac- 
tion be  for  permissive  waste,  the  decla- 
ration is  then  conceived  in  some  such 
form  as  this,  *<  wrongfully  and  in- 
'^juriously  permitted  and  suffered  the 
**  said  messuages  or  dwelling-houses, 
*'  stables,  bams,  and  out-houses,  to  be 
*^  prostrate,  ruinous,  fallen'  down,  and 
'^  in  great  decay  in  the  timber,  doors, 
^  wainscotts,  windows,  window  shut- 
<<  ters,  floors,  tiling,  joists,  beams,  and 
"  rafters  thereof,  for  want  of  needful 
*'  and  necessary  repairing  thereof,"  &c. 
If  the  action  be  for  waste  committed  in 
trees  or  wood,  the  manner  of  assigning 
the  waste  may  be  in  this  form,  ^'wrong- 
"  fully,  &c  rooted  up,  pulled  up,  felled, 
'*  cut  up,  prostrated,  and  destroyed  di- 
"  vers  timber  trees,  and  a  large  quantity 
"  of  bushes,  to  wit,  500  (a  sufficient 
^*  number)  oak  trees,  500  ash  trees, 
**  500  elm  trees,  and  500  other  trees, 
^  and  50  cart  loads  of  bushes  of  the 
"  said  (plaintiff)  of  the  value  of  1000/1 
<<  then  growing  and  being  in  and  upon 
^*  the  said  premises,  and  carried  away 
<*  the  same,  and  converted  and  disposed 
^  thereof  to  his  own  use,  and  wrong- 
"  fully,  &c.  lopped,  topped,  and  shroud- 
<<  ed,  and  caused  and  procured  to  be, 
^  &c.  divers  other  maiden  trees,  to  wit, 
**  40  oaks,  40  ashes,  40  elms,  and  40 


be  and  continue,  and  the  same  were, 
rainoos  and  in  decay,  /or  want  ofnted" 
fid  and  necessary  reparations^  &c.,  and 
the  defendant,  at  the  end  of  the  term, 
left  them  so  out  of  repair ;  it  was  held 
that,  under  this  breach,  the  lessor  could 
not  recover  for  voluntary  waste,  as  by 


removing  windows,  &c.  12  M.  &  W. 
187.  Edge  v.  Pemberton,  See  also 
Accord.  7  A.  &  E.  540.  Martin  v.  Gil- 
ham.  2  N.  &  P.  568.  S.  C-  Ant^  Vol. 
I.  p.  323  d.  note  (^).  9  B.  &  C.  437. 
Tuck  V.  Toohe.2 
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Greene  v*     thereupon  12  of  the  said  jury  being  sworn  to  try  the  issue 
Cole.         <«  gay  upon  their  oath  that  the  said  defendant  did  waste,  sale 
'  •  and  destruction  on  the  houses  of  the  said  messuage,  to  wit, 

*[  253  ]  by  prostrating  a  brew-house,  parcel  of  the  said  messuage  of 
the  price  of  100/."  and  in  like  manner  they  found  several 
other  particular  wastes  to  the  value  of  200/.  in  the  whole ; 
but  they  did  not  find  any  particular  sale ;  and  they  assessed 
costs  for  the  plaintiff  to  12ii  And  because  in  the  beginning 
the  jury  said  that  the  defendant  ^^  did  make  toastej  sale  and 
destruction,'^  but  did  not  afterwards  find  any  particular  sale, 
and  also  because  they  assessed  costs  of  suit  where  none  ought 
to  be  recovered,  after  several  continuances,  "  because  it  ap- 
pears to  the  court  here  that  the  said  verdict  given  in  this 
cause  ought  to  be  quashed,  and  is  bad  and  erroneous,  there* 
fore  the  said  verdict  by  the  judgment  of  the  said  court  is 
quashed :  whereupon  at  the  prayer  of  the  said  Henry  Greene^ 
the  beadles  of  four  wards  of  the  said  city  are  commanded,  to 
wit,  the  beadle  of  the  said  ward  of  Cripplegaie  without,  the 
beadle  of  the  said  ward  of  Aldersgaie,  the  beadle  of  the  ward 
of  Basishawy  and  the  beadle  of  the  ward  of  Coleman^street, 
that  every  of  them  separately  return  and  summon  six  good 
and  lawful  men  of  every  ward  of  those  wards  to  try  the  said 
issue,  &c. :  And  these  last  four  wards  were  not  said  in  the  re- 
cord to  be  the  four  wards  next  adjoining  to  the  place  wasted, 
though  in  truth  they  were  so ;  and  the  wards  of  Cripplegate 
without,  and  Aldersgatey  were  two  wards  next  adjoining,  and 
so  it  appeared  on  the  record.  And  on  the  return  of  this  pre- 
cipe a  distringas  was  awarded  returnable  at  another  court, 
^*  and  in  the  mean  time  let  the  jury  have  a  view  of  the  place 
wasted :  "  At  which  court  the  beadles  returned  their  precept 
served,  and  also  returned  that  the  jury  had  viewed  the  place 
wasted,  and  thereupon  the  last  jury  being  sworn  to  try  the 

<' other  trees  of  the  said  (plaintiff)  of  <<  perches    of   the     hedges,    and    100 

<'  the  value  of  100/.,  there  then  stand-  "  perches   of  the  fences  of  the   said 

'^  ingy   growing,  and   being,  and   took  <<  (plaintiff)  of  and   belonging  to  the 

*'  and  carried    away  the  wood  thereof  "  said  premises,  and  the  bushes,  thorns, 

"  coming,  whereby,  &c."     If  the  waste  "  and  wood  thereof  coming,  to  wit,  20 

be  in  destroying  the  hedges,  then  the  <<  cart  loads  of  bushes,  20  cart  loads  of 

language  of  the  declaration  is  generally  *<  thorns,  and  20  cart  loads  of  wood  of 

this,  *'  wrongfully  and  unjustly  broke  ^'  the  said  (plaintiff)  of  the   value   of 

<<  down,  pulled  down,  pulled  to  pieces,  "  20/.,  took  and  carried  away,  and  con- 

<<  prostrated,  spoiled,  and  destroyed  the  <<  verted  and    disposed  thereof  to    his 

•<  hedges    and     fences,     to    wit,    100  "  own  use,  &c." 
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tssue  found  a  general  verdict  for  the  defendant,  that  there  was 
no  waste  made.  Upon  which  the  plaintiff  Cole  sued  out  a 
special  commission  of  errors  in  London  according  to  the  cus- 
tom directed  to  several  judges ;  but  the  defendant,  perceiving 
that  Cole  the  plaintiff  prosecuted  such  commission,  would  not 
pray  his  judgment  of  acquittal  on  the  last  verdict,  whereupon 
the  plaintiff  Cole  prayed  judgment  to  be  given  against  him- 
self, so  that  he  might  proceed  to  impeach  the  judgment  on 
the  said  commission  of  errors.  And  the  question  was  if  ihe 
court  ought  to  give  judgment  in  this  case  at  the  prayer  of  the 
plaintifi^  or  not ;  and  upon  advice  it  was  ruled  that  the  court 
ought  to  pve  judgment  at  the  prayer  of  thp  plaintiff,  for 
otherwise  the  plaintiff  would  be  deprived  of  his  remedy  by 
writ  of  error  to  redress  his  grievance  by  the  judgment,  admit- 
ting it  was  erroneous.  Wherefore  at  the  prayer  of  the  plaintiff 
judgment  was  given  for  the  defendant,  ^^  that  the  plaintiff  take 
nothing  by  his  writ,  but  be  in  mercy  for  his  false  claim,,  and 
that  the  said  defendant  go  thereof  without  day,''  &c.  See 
Dyer  194.  b.  for  giving  judgment  at  the  prayer  of  the  other 
side.  And  upon  this  the  plaLatiff  Cole  proceeded  on  the  com- 
mission of  errors,  and  the  judges  commissioners  sent  to  the 
mayor  and  sheriffs  for  the  record  in  the  hustings,  to  bring  it 
before  them  at  Guildhall  on  a  day  appointed :  And  thereupon 
a  question  was  stirred,  whether  the  first  verdict,  which  was 
quashed  as  aforesaid,  ought  to  be  certified  in  the  record,  or 
ought  to  be  wholly  omitted  out  of  it.  And  afterwards  upon 
advice  it  was  certified ;  for  the  verdict  was  not  set  aside  be- 
cause the  jury  found  against  evidence,  or  for  any  undue 
practice  or  misconduct  of  the  parties,  but  only  for  its  insuf- 
ficiency in  point  of  law,  which  the  court  had  adjudged  on  the 
verdict  as  it  appeared  before  them  on  record ;  and  therefore  it 
ought  to  be  certified  as  parcel  of  the  record ;  and  so  it  was.(8) 


Greene  v. 
Cole. 


When  the  jury 
have  found  a 
Terdict  for  the 
defendant* 
judgment  may- 
he  given  for 
him  at  the 
prayer  of  the 
plaintiff. 


(8)  But  now,  when  a  new  trial  is 
granted,  no  notice  whatever  is  taken 
in  the  plea-roll  of  the  verdict,  but,  after 
the  award  of  the  venire^  the  entry  is 
this:  *' Afterwards  the  process  being 
^  continued  between  the  parties  afore- 
''aaid  of  the  plea  aforesaid  by  the 
"jury  being  respited  between  them 
**  (or  in  K.  B.  before  our  lord  the  king 
"  at  WeHmintter)  until  fifteen  days  of 
*'  Easier  thence   next   ensuing,  unless 


'<  the  justices,  &c."  and  then  follows  the 
verdict  returned  upon  the  postea  r  As 
if,  for  instance,  in  a  country  cause,,  the 
venire  is  returnable  in  Trinity  term,  and 
the  distringas  or  habeas  corpora  on  the 
morrow  of  AlUSouls^  with  the  usual 
clause  of  nisi  prius  in  it,  and  a  verdict 
is  given  at  the  assizes,  which  is  after- 
wards set  aside  and  a  new  trial  granted ; 
there  is  no  necessity  to  continue  in  the 
plea-roll  the  venire  from  Trinity  to  the 
O  3 
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And  upon  this  record  so  certified,  divers  points  were  re- 
solved  by  the  judges  commissioners,  namely,  Moretan,  Rains^ 
fordy  TumeVj  Hale  chief-baron,  and  Vaughan  chief-justice  of 
the  common  bench,  who  delivered  their  opinions  seriatim  in 
Michaelmas  term,  in  the  21st  of  the  king  that  now  is :  to  wit : 
1.  That  the  waste  was  well  maintainable  in  London^  for  it  was 
an  action  time  out  of  memory ;  and  though  the  statute  of 
Glocester,  c.  5.  gives  treble  damages,  and  in  some  cases  gives 
them  in  an  action  of  waste  where  none  was  before,  yet  no 
jurisdiction  is  taken  away  by  the  statute,  and  therefore  the 


term  preccdiDg  the  second  trial  by  a 
vicecomes  non  misit  breve^  but  the  entry 
of  the  postea  continuato  procestu,  as  it 
is  called,  is  immediately  after  the  award 
of  the  first  venire  returnable  in  Trinity 
term  as  before  mentioned.  And  the 
reason  seems  to  be  because  the  statute 
of  32  H.  8.  c  30.  having  cured  a  dis< 
continuance  after  verdict,  it  was  no 
longer  material  to  continue  the  jury 
process  from  term  to  term  down  to  the 
issuing  of  the  distringas  or  habeas  cor* 
pora.  Gilb.  H.  C.  B.  82.  3d  ediL  The 
award  of  the  distringas  or  habeas  cor- 
pora was  never  entered  on  the  plea- 
roll  ;  for  if  the  parties  had  not  gone  to 
trial,-  it  would  have  been  necessary  to 
have  awarded  an  alias  and  pluries  dis* 
tringas  or  liabeas  corpora^  which  would 
have  obliged  the  jury  to  have  come  up 
in  terms,  and  also  in  such  as  were  not 
issuable.  Ibid.  79.  And  besides,  a  new 
venire  could  not  be  awarded  after  a 
distringas  or  habeas  corpora^  until  the 
statute  7  &  8  W.  3.  c.  32.  empowered 
the  plaintiff  to  sue  out  a  new  venire^ 
and  therefore  in  case  the  jury  appeared 
at  the  assizes  and  gave  a  verdict,  which 
was  afterwards  set  aside  and  a  new 
trial  granted,  if  the  award  of  the  distrin^ 
gas  or  habeas  corpora  had  been  entered 
on  the  pica-roll,  there  could  have  been 


no  award  of  a  new  venire  as  the  law 
stood  before  that  statute :  Therefore  the 
award  of  the  distringas  or  habeas  cor- 
pora was  never  entered  on  the  plea-roll. 
In  the  nisi  prius  roll,  after  the  award 
of  the  venire,  a  new  placita  is  entered, 
as  well  in  the  Common  Pleas  as  in  the 
King's  Bench,  of  the  term  in  which  the 
cause  is  to  be  tried  again,  if  in  term,  or 
preceding  the  second  trial,  if  tried  in 
the  vacation.  A  nevr  pkunta  is  added 
in  order  to  satisfy  the  judge  who  tries 
the  cause  that  it  has  been  regularly 
continued,  and  that  he  has  therefore  an 
authority  to  try  it.  The  return  of  the 
Jurata  must  of  course  be  altered ;  but  it 
is  not  necessary  that  the  nisi  prius  re- 
cord should  be  re-engrossed,  unless  the 
postea  has  been  indorsed  upon  it,  though 
it  must  be  passed  again,  and  a  new 
venire  and  distringas  or  habects  corpora 
must  be  sued  out.  Gilb.  H.C.  B.  80, 81. 
Tidd's  Prac.  K.  B.  817,  818.  In  the 
nisi  prius  roll  in  the  King's  Bench  a  new 
placita  is  always  entered  after  the  award 
of  the  venire^  though  the  parties  go  to 
trial  the  same  term  in  which  issue  is 
joined;  but  in  the  Common  Pleas  a 
second  placita  is  not  entered  in  the  nisi 
prius  roll,  unless  on  the  death  or  change 
of  a  chief  justice,  or  it  be  an  old  record. 
Gilb.  H.C. B.  81.  (/) 


(/)  [See  the  form  prescribed  by  Reg.  Gen.  J7.  T.  4  W.  4. 
246.  7th  edit.] 


Chitty*s  Archb. 
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court  that  had  jurisdiction  before  the  statute  to  hold  plea  of    Greemb  v. 
waste  shall  have  it  uow^  as  well  in  those  cases  where  an  action        Cole. 
of  waste  is  given  by  the  statute^  as  in  other  cases  at  common    ^        *        ' 
law.     See  8  H.  6.  34,*,  that  this  action  does  not  lie  in  an-  •  Bro.  Ancient 
dent  demesne,  because  they,  on  default  on  the  grand  dis-  Demesne  20. 
tress,  cannot  make  a  writ  to  the  sheriff  to  inquire  of  the 
waste  as  the  statute  appoints.     See  7  H.  6.  35.t  where  in  f  ibid, 
the  end  of  the  case  it  is  said  that  it  does  not  lie  in  London  ; 
but  Lord  Coke  in  2  Inst  299.  says  that  an  action  of  waste 
lies  in  London  by  custom.  (9)     2.  That  though  the  view  was 
not  returned  on  the  process  by  which  the  first  jury  appeared 
and  were  sworn  and  tried  the  issue,  yet  it  was  good  enough, 
because  though  the  juiy  ought  to  have  a  view,  yet  it  is  not 
necessary  for  the  officer  to  return  it ;  but  the  court  at  the  trial 
ought  to  examine  the  matter  whether  the  jury  had  a  view  or 
not,  for  on  the  trial  six  jurors  at  least  ought  to  have  a  view.  Though  the 
or  otherwise  the  jury  should  not  be  taken ;  9  H.  6.  65.  b. ;  and  t"^  uieofficer 
in  24  E.  3.  26.  a  day  of  continuance  was  given,  because  the  peednot  retum 
jury  had  not  a  view,  and  ^^  in  the  mean  time  let  them  have  a  ^t  the  triaT*^ 
view,  &c :  "  andin assize  a  view  of  the  jury  is  requisite,  but  it  oug***  *<>  cm- 
Is  never  returned,  for  perhaps  the  sheriff  or  the  officer  does  J  the  Juiy  had!    * 
not  know  whether  the  jurors  have  had  a  view  or  not ;  for  the  ^|^* 
words  of  the  writ  are ''and  in  the  mean  time  let  the  juiy  have   ^^  ^ 

a  view,  ftc."  and  not,  **  and  in  the  mean  time  you  cause  them 
to  have  a  view ; "  so  that  the  jury  may  view  the  place  wasted 
when  the  officer  is  not  present,  and  therefore  the  officer  is  not 
bound  to  retum  a  view,  but  it  ought  to  be  examined  at  the 
trial ;  and  the  party  may  make  his  challenge  to  the  jury  for 
this  cause,  if  six  of  them  at  least  have  not  had  a  view ;  and 
if  the  officer  has  returned  that  they  had  a  view,  yet  if  at  the 
trial  it  appears  on  examination  that  they  have  not  had  a 
riew,  the  retum  will  be  to  no  purpose,  and  will  not  conclude 
any  of  the  parties  plaintiff  or  defendant :  Wherefore  they  re- 
solved that  the  retum  was  good  enough  without  returning  a 
view,  which  was  not  necessary  to  be  returned,  though  it  was 
necessary  that  the  jury  should  have  it  3.  They  resolved  that 
the  first  verdict  was  suffident  and  good  in  law,  on  which  the 
court  of  hustings  ought  to  have  given  judgment  for  the  plain- 
tiff without  quashing  it  and  awarding  a  new  venire;  for  the 

(9)  So  in  Bro.  Waste,  20.  it  is  said,    "  can  bring  an  action  of  waste  in  their 
**  that  there  is  no  action  of  waste  in    **  hustings  by  their  custom.** 
^  London  by  the  statute ;  yet  note,  they 
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Greene  r.    words,    **  waste,  sale,  and  destruction,"  are  only  the  titte 
Cole.        of  the  verdict,  and  not  the  substance  of  it,  and  the  finding 
*.  of  particular  wastes  is  the  substance  of  the  verdict;  and 

particular  waste  therefore  if  the  title  of  the  verdict  contain  more  than  is  found 
i»  the  substance  ^y  the  verdict,  it  is  but  surplusage,  which  will  not  hurt  the 
in  waste.  vcrdict  wluch  is  perfect  in  itself;  for  if  the  jury  had  only 

found  that  the  defendant  ^'made  waste,  sale,  and  destruction," 
find  the^parti^  *^d  had  not  fouud  the  particulars  of  the  waste,  the  verdict 
culars  of  the  h^d  been  bad  and  insufficient :  Therefore  it  appears,  that  the 
wise  the  finding  of  the  particular  wastes,  being  the  special  matter,  is 

irerdict  U  bad.    ^hc  substauce  of  the  verdict,  and  then  the  false  titling  of  it 
in  a  place  not  material  will  not  make  the  verdict,  whidt  is 
well  foimd  in  substance,  vicious.    Also  the  sale  is  not  material 
•  Fit  Waste     ^^  itself,  as  appears  in  East  29  Edw.  3.  33.  a.  *  where  a 
143.  '    writ  of  waste  was  brought  for  a  chamber  abated  and  sold,  and 

the  tenant  pleaded  that  at  the  time  of  the  lease  it  was  too  feeble, 
therefore  it  fell  by  tempest,  and  traversed  that  he  abated  it, 
and  it  was  held  a  good  answer,  though  he  did  not  answer  the 
sale ;  and  to  the  same  effect  is  Longo  Quinto  Edw.  4.  100.  b.  i 
And  therefore  they  resolved  that  the  first  verdict  was  good  and 
sufficient  for  the  court  of  hustings  to  have  proceeded  to  judg- 
ment without  trying  the  matter  de  novo.  4.  They  resolved  that 
the  last  verdict  and  the  judgment  given  upon  it  was  erroneous 
for  two  causes ;  one,  because  the  last  venire  was  awarded  at 
the  prayer  of  the  defendant  to  beadles  of  four  wards  which  are 
not  said  to  be  the  next  wards  to  the  place  wasted;  and  it 
appears  before  in  the  record,  that  all  the  first  four  wards,  out 
[  256  ]      ^^  which  the  first  jury  came  to  try  the  issue  at  first,  were 
the  four  next  wards  to  the  place  wasted;  but  two  of  the 
last  four  wards  do  not  appear  to  be  so ;  and  therefore  this 
was  a  trial  not  according  to  the  custom :  the  other  cause  is, 
because  the  court  of  hustings  quashed  the  first  verdict  where 
The  commis-     it  was  Sufficient,  and  they  ought  to  have  given  judgment  upon 
not"oniy  to*!^-    ^*'  *^^  therefore  they  erred  in  their  judgment.     5.  They  re- 
verse  the  judg-  solvcd  that  the  judges  commissioners  ought  not  only  to  reverse 
to^gi^il'^ch"*    ^^^  judgment  in  the  hustings  given  for  the  defendant  by 
judgment  as  the  which  the  plaintiff  was  barred,  and  so  restored  the  plaintiff 
Tn^  ought"to     to  ^^  action,  but  they  ought  also  to  give  such  judgment 
have  done,  (m)    on  the  record  before  them,  as  the  court  of  hustings  ought  to 
have  done,  namely  that  the  plaintiff  shall  recover  the  place 
wasted,  and  his  treble  damages,  on  the  first  verdict ;  and  al- 


(m)  [See  ant^,  Vol.  11.  p.  101  «?,  100  cW.  note  (e).] 


Mich.  22Car.  IL  Re^s.  256 

thongh  Dyer^  was  cited^  that  where  a  writ  of  false  judgment    Greene  v. 
is  brought  on  a  judgment  in  plea  of  land  in  ancient  demesne        Cole. 

where  the  demandant  is  barred  by  it,  though  the  judgment    ' »        * 

be  erroneous,  yet  the  demandant  shall  only  be  restored  to  -jf ^g'  **" 

his  action,  and  shall  not  have  judgment  to  recover  seisin  of 

the  land ;  for  then,  as  the  book  says,  a  record  will  be  of  lands 

in  ancient  demesne  out  of  the  court  of  ancient  demesne,  which 

ought  not  to  be,  as  it  was  urged ;  yet  it  was  answered  by  the 

judges,  that  the  commission  to  examine  errors  directed  to 

them  was  a  commission  adapted  and  accommodated  for  the 

city  of  London^  and  commands  and  authorizes  them  to  make 

JuU  and  speedy  Justice  to  the  parties,  which  they  do  not  make, 

unless  they  give  judgment  for  the  plaintiff  as  well  as  reverse 

the  judgment  given  against  him,  it  appearing  to  them  on  the 

record  that  the  court  of  hustings  ought  to  have  given  such 

judgment  for  him,  although  they  have  given  judgment  against 

him;  and  as  the  case  now  is,  if  the  judges  will  not  give 

judgment  for  the  plaintiff,  the  court  of  hustings  cannot,  and 

80  tiiere  will  be  a  failure  of  right.     And  therefore  they  held 

that  where  a  writ  in  a  real  action  is  abated  by  judgment  in 

the  common  bench,  and  on  a  writ  of  error  this  ju(%ment  is 

reversed  in  the  king's  bench  now  the  court  of  king's  bench 

will  proceed  on  the  original  writ,  and  give  such  judgment  as 

the  common  bench  ought  to  have  given,  if  they  had  not  given 

judgment  to  abate  the  writ,  as  appears  in  4  Inst  72.     So 

where  a  special  verdict  was  found  in  an  ejectment  in  the  king's 

bench  in  Irelandy  and  the  court  there  gave  judgment  thereon 

for  the  defendant,  if  a  writ  of  error  be  brought  upon  it, 

the  court  of  king's  bench  here  will  not  only  reverse  the 

judgment  given  in  Ireland,  but  also  wiU  give  such  judgment 

as  the  king's  bench  in  Ireland  ought  to  have  given,  namely,      [  257  ] 

that  the  plaintiff  shall  recover  his  term,  and  his  costs  and 

damages ;  and  so  it  was  done  in  the  case  of  Mulcarry  and 

others  y.  Eyres  and  others,  Cro.  Car.  511.     And  also  there 

is  a  case  where  a  writ  which  was  abated  in  fFales  was  adjudged 

good,  and  the  parties  pleaded  thereto  in  the  king's  bench. 

See  for  this  1  KolL  Abr.  774.   (D.)  pL  2.     Cro.  Car.  509. 

Ceely  v.  Hoskins,  S.  C.    Wherefore  they  concluded  that  the 

phdntiff  should  have  judgment  to  recover  on  the  first  verdict. 

6.  And  lastly  they  resolved,  that  judgment  should  be  entered 

for  the  plaintiff  for  the  place  wasted  and  treble  damages,  "  no  ^o  costs  reco- 

regard  being  had  "  to  the  costs  of  suit  taxed  by  the  jury,  for  verable  in 

no  costs  of  suit  are  recoverable  in  this  action ;  and  whereas  ^*'**' 


257 


Greene  versits  Cole. 


Greene  v. 

Cole. 


If  the  jury  give 
costs  where 
none  are  reoo- 
yenible,  the 
eourt  ex  ojfieio 
ought  to  give 
juogment, 
**tniUohabUo 
respeeiu**  to  the 
costs,  when  it 
appears  judi- 
cially that  the 
plaintiff*  is  not 
entitled  to 
them,  (n) 


it  was  objected^  that  the  phdntiff  in  the  hustings  ought  to  have 
released  the  costs^  and  because  he  had  not  done  so,  the 
court  did  not  err  in  not  giving  judgment  for  him  on  the  first 
verdict,  it  was  answered  that  the  court  ex  officio  ought  to  have 
given  judgment  at  the  prayer  of  the  party,  "  no  regard 
being  had"  to  the  costs,  when  it  appears  to  them  judidally 
that  the  plaintiff  ought  not  to  have  recovered  them.  (10) 

And  after  the  judges  commissioners  had  delivered  th^ 
opinions  seriatim  as  aforesaid,  they  gave  judgment,  that 
all  the  proceedings  had  and  made  in  the  said  cause  for  the 
said  second  trial  after  the  said  first  verdict,  and  also  the 
said  second  verdict,  and  the  judgment  given  thereupon  as 
aforesaid,  be  reversed,  annulled,  and  altogether  held  for  no- 
thing, and  that  the  said  William  (namely,  the  plaintiff  in 
the  hustings)  do  recover  seisin  against  the  said  Henry  (namely 
Greene  the  defendant)  of  the  said  places  wasted  by  the 
view  of  the  jurors  of  the  said  first  inquisition,  and  his  said 
damages  on  occasion  of  the  said  waste  above  found  tre- 
bled according  to  the  form  in  the  statute,  &c  which  said 
treble  damages  amount  in  the  whole  to  600/. :  and  the  said 
Henry  thereof  in  mercy,  &c  and  likewise  the  said  WiUiam 
Cole  in  mercy  for  his  false  claim  against  the  said  Henry  for 
the  residue  of  the  said  waste  whereof  the  said  Henry  was 
acquitted  by  the  said  jury  first  impanelled,  and  as  to  the 
said  residue  of  the  said  waste,  let  the  said  Henry  go  thereof 
without  day,  &c 

Upon  which  judgment  the  stud  defendant  Greene  brought 
a  writ  of  error  in  parliament,  and  assigned  for  error  in  fact, 
that  the  said  first  four  wards  out  of  which  the  first  jury  was 
impanelled  were  not  the  four  wards  next  adjoining  to  the 
place  wasted,  but  that  the  four  wards  out  of  which  the  last 
jury  were  impanelled  were  the  four  wards  next  adjoining  to 
the  place  wasted,  and  because  the  custom  of  the  city  in  the 


(10)  By  statute  8  &  9  W.  S.  c.  11. 
s.  3.  it  is  enacted,  that  in  all  actions  of 
waste,  wherein  the  single  value  or  da- 
mage found  by  the  jury  shall  not  ex- 
ceed the  sum  of  twenty  nobles,  the 
plaintiff  obtaining  judgment  after  plea 
pleaded   or   demurrer  joined  therein, 


shall  likewise  recover  his  costs  of  suit ; 
and  if  the  plaintiff  shall  become  nonsuit^ 
or  suffer  a  discontinuance,  or  a  verdict 
shall  pass  against  him,  the  defendant 
shall  recover  his  costs,  and  have  execu- 
tion for  the  same. 


(n)  [See  5  A.  &  E.  125.  Guest  v.  Ehoesy  per  JUttledaU  J.] 
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trial  was  not  pursued,  he  said  it  was  error ;  to  which  the  said    Greens  v. 

•  Coleihe  defendant  in  parliament  pleaded  in  nullo  est  erratum;       Cole. 

and  it  was  said  that  the  defendant  in  the  hustings  might  have  ' 

challenged  the  array  if  they  were  not  returned  out  of  the  next      •-  ^ 

wards,  but  he  not  having  challenged  the  array  then,  cannot 

assign  it  for  error  now :  to  which  it  was  answered,  that  there 

was  no  fault  in  the  officer  for  which  the  defendant  might 

have  challenged  the  array,  but  it  was  the  erroneous  act  of  the 

oourt  to  award  a  venire  to  officers  of  wrong  wards ;  as  in  an 

action  where  the  venue  on  issue  joined  arises'  in  Dcde  in  the 

hundred  of  Dcde,  and  the  court  awards  a  venire  facias  de 

vidneto  de  Sale  in  the  hundred  of  Saky  now  on  the  trial,  if 

the  hundredors  of  Sale  appear,  though  there  are  no  hun- 

dredora  of  Dak,  the  party  cannot  challenge  for  default  of 

hundredors,   because   the    officer  has    returned   hundredors 

according  to  the  writ  of  venire^    although  it  was  wrongly 

awarded;   and  therefore  in  such  case  it  was  error  in  the 

court  to  award  such  process  of  which  the  party  cannot  take 

advantage  on  the  trial,  but  is  to  be  aided  by  assigning  it  for 

error,  so  here :  And  of  such  opinion  was  Wylde  justice  of  the 

common  bench  strongly.     But  afterwards  it  was  resolved  by 

the  greater  part  of  all  the  justices  and  barons,  that  though  it 

was  a  wrong  venire,  yet  it  was  aided  by  the  statute  of  jeofails 

21  Jac  1.  c  13.  for  two  of  the  said  wards  appear  to  be  next 

to  the  place  wasted,  and  so  the  venue  was  misawarded  only 

m  part:   Wherefore  by  their  opinions  the  judgment  was 

affinned  before  *the  lords  in  parliament  after  the  end  of  this 

terai. 

From  this  it  is  observable,  that  the  said  statute  extends  to 
inferior  courts,  and  is  not  restrained  to  the  courts  of  West- 
minster,  and  that  an  action  of  waste,  though  treble  damages 
are  recovered  in  it,  is  not  such  an  action  penal  as  is  excepted 
out  of  the  said  act  of  21  Jac  1. ;  for  it  is  provided  that  the 
statute  shall  not  extend  to  any  action  on  any  penal  statute : 
Therefore  it  seems  that  this  action  is  not  founded  on  a  penal 
statute  within  the  intent  of  the  proviso  of  the  said  statute  of 
jeoMs,  although  the  statute  of  Glocester,  c.  5.  gives  treble 
damages  in  this  action. 

But  it  seems  to  me  doubtful,  whether  this  case  be  aided  by 
the  statute  of  21  Jac  1.  or  not ;  for  the  statute  intends  only 
to  ud  those  proceedings  which  were  at  common  law,  where 
the  venue  was  mistaken  in  part  by  the  award  of  the  court ; 
but  when  an  issue  is  not  to  be  tried  by  a  jury  de  vidneto  of 
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the  place  where  the  issue  arises  according  to  the  common 
law,  but  is  to  be  tried  by  a  jury  of  four  wards  adjoining  ac- 
cording to  a  special  custom,  which  would  be  erroneous  at 
common  law  (the  venire  not  being  awarded  de  vicineto)  unless 
it  was  supported  by  a  special  custom,  there,  when  the  cus- 
tom, whidi  takes  away  the  common  law,  is  not  pursued,  it 
seems  the  statute  does  not  extend  to  aid  it.  But  it  was  ad- 
judged as  aboye,  &c. 

This  case  concerned  one  Forth  an  alderman  of  Londtmy 
who  had  taken  a  lease  from  Greene^  and  had  pulled  down 
a  brewhouse  and  built  a  number  of  small  tenements  in  lieu 
thereof  (11)  for  which  Cole  brought  this  action. 


(II)  In  the  report  of  this  case  in 
1  Lev.  809.  it  is  said,  that  by  the  build- 
ing of  the  new  houses,  the  rent  was  im- 
proved from  120/.  to  200/.  a  year;  and 
the  jury  on  the  second  trial,  on  account 
of  this  improvement,  found  a  verdict 
for  the  defendant  by  the  direction  of 
Wylde  the  recorder ;  and  afterwards  a 
bill  was  filed  in  Chancery  for  an  injunc- 
tion to  be  relieved  from  his  judgment, 
because  the  alleged  waste  was  a  melior- 


ation of  the  estate;  and  Bridgman 
Lord  Keeper  directed  an  issue  to  be 
tried  at  the  bar  of  the  court  of  King's 
Bench^  whether  it  was  waste  or  not;  and 
upon  the  trial,  Hale  being  then  chief 
justice,  it  was  resolved  to  be  waste 
notwithstanding  the  improvement,  be- 
cause the  nature  of  the  thing  and  of 
the  evidence  was  altered ;  and  the  jury 
gave  a  verdict  accordingly.  Ibid.  SIK 
1  Mod.  94.  Cole  v.  Forth,  (o) 


(o)  [In  Young  v.  Spencer^  10  B.  &  C. 
145.  the  owner  of  a  house  brought  an 
action  on  the  case  against  his  lessee  for 
years  for  opening  a  new  door,  whereby 
the  house  was  weakened  and  injured,  and 
the  plaintiff  prejudiced  in  his  reversion- 
ary estate  and  interest :  The  jury  found 
that  the  lessee  did  open  the  door  with- 
out leave,  but  that  the  house  was  not 
in  any  respect  weakened  or  injured  by 
it:  The  judge  thereupon  directed  a 
verdict  to  be  entered  for  the  plaintiff, 
with  nominal  damages,  subject  to  a 
case:  The  court  held,  on  argument, 
that  the  plaintiff  was  not,  at  all  events, 
entitled  to  a  verdict;  but  as  the  re- 
versionary interest  of  the  plaintiff  might 
be  injured,  although  the  house  itself 
was  not,  and  that  question  had  not  been 
submitted  to  the  jury,  there  ought  to  be 
a  new  trial :    And  Lord  Tenterdeny  in 


delivering  the  judgment  of  the  court, 
said,  that  the  old  authorities  on  the 
subject  are  not  veconcileable  with 
each  other:  It  seemed  to  be  clearly 
established,  however,  that  if  any  thing 
be  done  to  destroy  the  evidence  of  title^ 
an  action  is  maintainable  by  the  rever- 
sioner :  And  it  was  a  question  of  fact 
for  the  jury  whether  or  no  the  opening 
of  the  door  affected  the  evidence  of  the 
plaintiff's  title  in  the  present  case.  In 
Doe  V.  Lord  Burlington,  5  B.  &  Ad. 
507.  an  ejectment  was  brought  against 
a  copyholder  by  the  lord,  founded  on 
the  general  custom  of  copyholds,  that 
if  a  copyholder  commits  waste  it  is  a 
forfeiture:  The  defendant  had  puUed 
down  one  of  two  bams  standing  on  the 
copyhold  tenement,  without  any  inten- 
tion of  rebuilding ;  but  the  jury  also 
found  that  the  defendant  did  no  damage 
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UpoB  the  same  principle,  if  a  te- 
nant convert  ancient  meadow  into 
arable,  or  arable  or  pasture  into  wood, 
or  stab  up  or  cut  wood,  and  convert 
it  into  pasture^  arable,  or  meadow ;  or 
if  he  convert  meadow  into  an  orchard, 
it  is  waste.  Dy.  37.  a.  Co.  Lit  53.  b. 
2  RoL  Abr.  814*.  pi.  1.  6.  815.  pi.  8. 
2  Leon.  174,  For  it  is  generally 
true  that  the  lessee  has  no  power  to 
change  the  nature  of  the  thing  demised. 
But  he  may  stub  up  thorns,  bushes, 
furze,  and  the  like,  growing  in  any 
meadow,  arable  or  pasture  ;  for  that  is 
good  husbandry,  and  the  land  is  im- 
proved by  it,  and  the  comn^n  law  gives 


such  things  to  the  tenant  for  fuel  Dy« 
37.  a.  And  if  meadow  be  sometimes 
arable,  and  sometimes  meadow,  and 
sometimes  pasture,  the  ploughing  of  it  is 
no  waste.  2Rol.  Abr.  815.  So  if  the 
tenant  pulb  down  a  house,  and  rebuilds 
another,  not  so  long  and  wide  as  the 
other,  it  is  waste.  2  RoL  Abr.  815. 
pi.  17.  So  if  he  rebuilds  it  more  large 
than  it  was  before,  it  is  waste,  for  it 
will  be  a  greater  charge  to  the  lessor 
to  repair  it.  Ibid.pl.  18.  It  is  a  question 
whether  it  is  waste  to  build  a  new  house, 
Keilw.  38.  b.  Hob.  234.  2Rol.  Abr.  815. 
pi.  22.  Co.Litt53.a.  llMod.7.(p) 
Waste  is  either  voluntary  or  permis-* 


to  the  estate  thereby :  And  it  was  held 
that  there  was  no  waste  and  no  for- 
feiture, and  that  the  plaintiff  could  not 
recover.  The  court  were  of  opinion 
that  the  pulling  down  a  bam,  taken 
absolutely,  is  such  waste  as  subjects  a 
copyhold  tenant  to  forfeiture  :  But 
that  there  is  another  principle  appli- 
cable to  waste,  t.  e.  the  smallness  of  the 
value;  and  there  are  a  great  number  of 
old  authorities  to  say  that  if  the  value  be 
very  small,  the  consequences  of  waste 
do  not  attach  :  That  the  decisions  upon 
the  statute  of  Glocester,  and  in  actions 
of  waste,  and  between  landlord  and 
tenant,  are  illustrations  of  the  principle, 
that  where  there  are  no  damages  there 
can  be  no  waste ;  and  to  this  effect  is 
the  case  of  Barret  v.  Barret.  Hetley,  35. 
where  Richardson  C.  J.  said,  "  The  law 
**  will  not  allow  that  to  be  waste  which 
**is  not  any  ways  prejudicial  to  the 
*'  inheritance  :"  And  that  there  is  no 
authority  for  saying  that  any  act  can 
be  waste  which  is  not  injurious  to  the 
inheritance,  either,  first,  by  diminishing 
the  value  of  the  estate,  or,  secondly, 
by  increasing  the  burthen  upop  it,  or, 
thirdly,  by  impairing  the  evidence  of 
tide.  5B.&Ad.517.    (See  also  7  Bing. 


640.  647^  648.  Simmotis  v,  Norton. 
5  M.  &  P.  645.  S.  C.  Ante,  p.  238.  note 
(6)).  So  where  a  landlord  brought  eject, 
ment  against  his  tenant  on  a  proviso  in 
the  lease  for  re-entry,  if  the  lessee  com- 
mitted waste  to  the  value  often  shillings« 
and  it  appeared  that  the  tenant  had 
pulled  down  some  old  buildings  of  more 
than  ten  shillings  value,  and  substituted 
others  of  a  different  description ;  it  was 
held,  that  the  waste  contemplated  by  the 
proviso  was  waste  productive  of  an 
injury  to  the  reversion  to  the  value  of 
ten  shillings ;  that,  in  this  case,  it  was 
possible  that  the  value  of  the  reversion 
might  be  increased  by  the  alteration  ;  it 
was,  therefore,  a  question  for  the  jury, 
whether  waste  to  the  value"  of  ten  shil- 
lings had  been  committed ;  and,  as  that 
question  had  not  been  submitted  to 
them,  the  court  ordered  a  new  triaL 
51^.&C.S55.  Doey.Bond.  8D.&R. 
738.  S.C] 

(p)  It  was  held  by  Lord  EUen- 
borough  C.  J.  to  be  waste  for  an  out- 
going tenant  of  garden  ground  to 
plough  up  strawberry  beds  in  full  bear- 
ing, although  when  he  came  in  he  paid 
for  them  at  a  valuation.  1  Camp.  227. 
Waiherell  v.  Howells.     [So  a  tenant. 
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sive.  Co.  LitL  5S.  a.  If  the  lessee  pulb 
down  the  houses  demised,  or  any  part 
of  them,  as  the  windows,  doors,  shutters, 
fixtures,  floors,  or  the  like;  or  cuts 
down  the  fruit  trees  in  a  garden  or 
orchard ;  or  if  lessee  for  life  or  years 
opens  new  mines  in  the  land  demised, 
where  no  mention  is  made  in  the  lease 
of  mines ;  Co.  Litt.  53.  b.  5  Rep.  12. 
Saunders* s  case.  2  Mod.  198.  Astry  v. 
Ballard;  or  digs  for  gravel,  lime,  clay, 
brick,  earth,  stone,  &c.  in  pits  not  open ; 
Co.  Litt  53.  b. ;  or  cuts  down  timber, 
either  oak,  ash  or  elm,  which  are  uni- 
versally timber;  or  such  trees  as  are 
timber  by  the  custom  of  the  country 
where  they  grow,  such  as  beech,  and 
the  like ;  or  changes  the  nature  of  the 
thing  demised,  as  has  been  already 
mentioned  —  these  acts  amount  to  vo- 
luntary waste.  But  if  the  lessee  suffers 
the  houses  demised  to  fall  into  decay 


for  want  of  necessary  repairs,  this  Is  pei- 
missive  waste,  and  is  equally  within  the 
provisions  of  the  statute  of  Glocester, 
6  Edw.  1.  c.  5.  as  voluntary  waste  is. 
Co.  Litt.  53.  a.  See  1  Bos.  &  Pall. 
N.  R.  290.  Gibson  v.  WelU.  (q) 

But  where  the  house  was  uncovered 
at  the  commencement  of  the  lease,  it  is 
no  waste  in  the  tenant  to  suffer  it  to 
decay,  without  pulling  it  down.  Co. 
Litt  53.  a.  Ow.  92,  93.  Glover  v.  Pipe. 
So  it  is  no  waste  for  the  tenant  to  re- 
move furnaces,  coppers,  or  other  uten- 
sils of  trade,  or  marble-chimneys,  though 
fixed  to  the  freehold.  1  Salk.  36& 
Poole's  case,  1  Atk.  477.  JSx  parte 
Quincy.  1  P.  Will.  94.  Beck  v.  Rebaw. 
3  Atk.  13.  Lawton  w.LawUm.  1  H. 
Black.  259.  Lawton  v.  Salmon^  note 
(a).  But  see  Elwes  v.  Maw^  3  East, 
38.  (r)  So  if  lessee  for  life  or  years 
digs  for  metal,  coal,  and  the  like,  in 


(at  all  events,  if  not  a  gardener  by  trade,) 
cannot  remove  a  border  of  box  planted 
on  the  demised  premises  by  himself,  un- 
less by  special  agreement  with  the  land- 
lord. 4  B.&  Ad.  655.  Empson  v.  Soden. 
1  N.  &  M.  720.  S.  C]  As  some  chattels 
are  considered  in  law  as  part  of  the  in- 
heritance, and  called  heir  looms,  so  the 
destruction  of  them  is  waste.  Thus  if  a 
tenant  for  life  of  a  park,  vivary,  warren, 
or  dove-house,  kills  so  many  of  the 
deer,  fish,  game,  or  doves,  that  there 
is  not  sufficient  left  for  the  stores,  it  is 
waste.  Cruise's  Dig.  tit  iii.  c.  2.  s.  22. 
Co.  Litt  53.  a. 

{q)  See  antd,  p.  252  ft.  note  (t).  [It  is 
not  waste  at  common  law,  either  volun- 
tary or  permissive,  to  leave  the  land 
uncultivated.  1  M.  &  W.  472.  Hutton 
V.  Warren^  per  Parke  B.] 

(r)  The  general  rule  is,  that  where 
a  lessee,  having  annexed  a  personal 
chattel  to  the  freehold  during  his  term, 
afterwards  takes  it  away,  it  is  waste. 
3  East,  38.     "  In  the  progress  of  time 


<'  this  rule  has  been  relaxed,  and  many 
<<  exceptions  have  been  grafted  upon  it. 
<<  One  has  been  in  favour  of  matters  of 
<<  ornament,  as  ornamental  chimney- 
<'  pieces,  pier-glasses,  hangings,  wainscot 
"  fixed  only  by  screws,  and  the  like. 
"  Of  all  these,  it  is  to  be  observed,  that 
•*  they  are  exceptions  only,  and,  there- 
'<  fore,  though  to  be  fairly  considered, 
''  not  to  be  extended :  and  with  respect 
<<  to  one  subject  in  particular,  namely^ 
<<  wainscot.  Lord  Hardwicke  treats  it  as 
«*  a  very  strong  case."  Per  Dallas  C.  J. 
in  2  B.  &  B.  58.  Buckland  v.  Butter- 
field,  4  B.Moore,  440.  S.C.  In  that  case 
it  was  held  that  a  conservatory  erected 
by  tenant  for  years,  (who  had  a  re- 
mainder for  life,  after  the  death  of  his 
lessor,)  on  a  brick  foundation  attached 
to  a  dwelling-house,  and  communicating 
with  it  by  windows  opening  into  the 
conservatory,  and  a  flue  passing  into  the 
parlour  chimney,  becomes  part  of  the 
freehold,  and  cannot  be  removed  by 
the  tenant  without  committing  waste. 
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mines  that  were  open  at  the  time  of  the 
lease,  where  there  is  no  exception  of 
mines,  it  is  no  waste.  Co.  Litt  53.  a. 
54.  b.    5  Rep.  12.  a.   Saunders^  case. 


2  Rol.  Abr.  816.  pi.  SI.  ($)  So  if  a 
man  has  mines  hid  witiiin  his  land,  and 
leases  his  land^  arid  ail  mines  therein^ 
it  is  no  waste  for  the  lessee  to  open  pits 


For  other  exceptions  made  in  favour  of 
trade,  and  of  those  vesseb  and  utensils 
which  are  immediately  subservient  to 
the  purposes  of  trade,  see  the  elaborate 
judgment  of  Lord  Ellenboraugh  C.J. 
in  the  above-cited  case  of  Elwes  v. 
Maw,  in  which  it  was  determined  that 
these  exceptions  are  not  to  be  made  in 
fa?oar  of  agriculture  also.  That  was 
an  action  upon  the  case  in  the  nature 
of  waste  by  a  landlord,  the  reversioner 
in  fee,  against  his  late  tenant,  who  had 
held  under  a  term  of  years  a  farm  con- 
sisting of  a  messuage,  and  lands,  out- 
houses, and  bams,  &c.,  thereto  belong* 
ing,  and  who,  during  the  term,  erected 
at  his  own  expence  a  beast-house,  car- 
penter's shop,  a  fuel-house,  a  cart- 
house,  a  pump-house,  and  fold-yard. 
The  buildings  were  of  brick  and  mor- 
tar, and  tiled,  and  the  foundations  of 
them  were  about  a  foot  and  a  half 
deep  in  the  ground.  The  carpenter's 
shop  was  closed  in,  and  the  other 
baSdings  were  open  to  the  front,  and 
supported  by  brick  pillars.  The  fold- 
yard  wall  was  of  brick  and  mortar,  and 
its  foundation  was  in  the  ground.  The 
defendant,  previous  to  the  expiration  of 
his  lease^  pulled  down  the  erections, 
dag  up  the  foundations,  and  carried 
away  the  materials:  leaving  the  pre^ 
mset  in  the  same  sUUe  as  when  he  en^ 
tend  upon  them.  These  erections  were 
necessary  and  convenient  for  the  use 
of  the  farm,  which  could  not  be  well 
managed  without  them*  It  was  held 
that  the  defendant  had  not  a  right  to 
take  away  these  erections.  In  the 
judgment  in  that  case  the  learned  judge 
"^yS)  '^Questions  respecting  the  right 
**  to  what  are  ordinarily  called  fixtures, 


**  principally  arise  between  three  classes 
<<of  persons.  First,  between  different 
<'  descriptions  of  representatives  of  the 
^<  same  owner  of  the  inheritance;  viz. be- 
<<  tween  his  heir  and  executor.  In  this 
"  first  case,  t .  e.  as  between  heir  and  ex- 
«  ecutor,  the  rule  obtains  with  the  most 
**  rigour  in  favour  of  the  inheritance,  and 
<'  against  the  right  to  disannex  therefrom, 
*<  and  to  consider  as  a  personal  chattel, 
*^  any  thing  which  has  been  afiixed  there- 
<*  to.  Secondly^  between  the  executors 
<<  of  tenant  for  life  or  in  tail,  and  the  re- 
*'  mainder-man  or  reversioner ;  in  which 
«  case  the  right  to  fixtures  is  considered 
''  more  favourably  for  executors  than  in 
**  the  preceding  case  between  heir  and 
<<  executor.  The  third  case,  and  that 
'*  in  which  the  greatest  latitude  and  in- 
"  dulgence  has  always  been  allowed  in 
"  favour  of  the  claim  to  have  any  par- 
'<  ticular  articles  considered  as  personal 
^  chattels  as  against  the  claim  in  respect 
**  of  freehold  or  inheritance,  is  the  case 
<<  between  landlord  and  tenant"  [See 
6  Bing.  437.  Grymes  v.  Boiveren.  4  M. 
k  P.  143.  S.C.  Accord.2 

Wherever  things  annexed  to  the  free- 
hold are  removable  in  favour  of  trade 
or  otherwise,  they  must  be  severed 
during  the  possession  of  the  party  en- 
titled ;  which  severance  may  be  made, 
even  after  the  expiration  of  his  interest, 
if  he  have  not  quitted  ^Nissemon.  2  East^ 
88.  Penton  v.  Robart.  But  if  he  quit 
the  premises,  leaving  the  fixtures  an- 
nexed to  the  freehold,  he  cannot  re- 
cover their  value  in  trover,  which  lies 
only  for  goods  and  chattels.  9  East, 
215.  Horn  v.  Baker.  2  B.  &  A.  165. 
Davis  V.  Jofies.  2  B.  &  C.  76.  Cole^ 
grave  v.  Dias  Santos^  in  which  last 
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and  dig  for  them.  5  Rep.  12.  a.  ^Sbtift- 
ders's  case.  But  it  is  otherwise  when 
the  mines  are  not  granted  by  name* 
Hob.  234.  Lord  Darey  v.  Askwkh. 
And  if  in  the  case  of  an  express  grant 


of  mines»  there  be  open  mines  at  the 
time  of  the  lease,  the  lessee  can  only 
dig  in  the  open  mines,  and  not  sink  any 
new  pits.  Co.  Litt.  54>«  b.  2  RoU  Abr» 
816.  pi.  32.(0 


case  Abbott  C.  J.  cites  the  words  of 
Gibbs  C.  J.  in  7  Taunt  188.  Lee  v./?m- 
don.  2  Marsh.  495.  S.C.  '<  Unless  the 
«<  lessee  uses  during  the  term  his  con- 
*^  tinning  privilege  to  sever  them,  he  can* 
<<  not  afterwards  do  it ;  and  it  never,  I 
**  believe,  was  heard  of,  that  trover  could 
"  be  afterwards  brought."  [The  rule  to 
be  collected  from  these  and  subsequent 
cases  decided  on  this  subject  seems  to 
be,  that  the  tenant's  right  to  remove 
fixtures  continues  during  his  original 
term,  and  during  such  further  period  of 
possession  by  him  as  he  holds  the  pre- 
mises under  a  right  still  to  consider 
himself  as  tenant  I  B.  &  Ad.  394. 
Lyde  v.  RusseU.  2  M.  &  W.  450.  Min- 
shaUv.Lhyd.  3  M.  &  W.186.  Mackin- 
toehv.Trotter^perParkeB.  7M.&W.I4. 
Weetonv.  Woodcock.']  In  Leey.JRisdon^ 
it  was  held  that  the  value  of  fixtures 
could  not  be  recovered  in  assumpsit  for 
goods  sold  and  delivered.  See  also  13 
East  249.  Knowies  v.  MicheL  [1  Cr. 
M.  &  R.  266.  275.  Hallen  v.  Runder. 
11  M.  &  W.  243.  Clark  v.  Bulmer.] 
But  in  trespass,  damages  may  be  re- 
covered for  taking  them,  describing 
them  as  '<  goods,  chattels,  and  effects." 
4  B.  &  A.  206.  PiU  V.  Shew.  [1  Cr. 
M.  Sc  R.  89.  Twigg  v.  Potts.  How- 
ever, the  law  remains  unaltered,  that 
until  they  are  severed  from  the  freehold, 
they  are  not  goods  and  chattels  at  all, 
but  parcel  of  the  freehold ;  and  as  such 
are  not  recoverable  in  trover.  3  M.  & 
W.  184«  Mackintosh  v.  Trotter.  But 
the  tenant  may  sell  the  right  to  re- 
move them,  which  may  be  described 
under  the  word  fixtures^  and  may  re- 
cover the  price  as  for  fixtures  bargained 


and  sold,  or  sold  and  delivered;  and 
such  a  sale  is  not  a  sale  of  any  interest 
in  land,  so  as  to  require  a  memorandum 
in  writing  under  the  4th  section  of  the 
Statute  of  Frauds.  1  Cr.  M.  &  R.  266. 
Hallen  v.  Runder.  (See  ant^.  Vol.  I. 
p.  277  b.  note  (/)).  And  the  word  "fix- 
tures "  does  not  in  pleading,  necessarily 
mean  things  affixed  to  the  /refold.' 
Therefore  the  judgment  will  not  be  ar- 
rested, after  a  general  verdict  where  the 
declaration  in  trover  was  for  goods,  chat- 
tels aadjixtures,  enumerating  (among 
other  merely  moveable  articles)  stoves, 
shelves,  closets,  cupboards,  &c.  5  M.  & 
W.  175.  Sheen  v.  Richie.]  They  are  not 
distrainable ;  4  B.  &  A.  206.  8  Taunt 
431.  Clark  v.  Gaskarth.  Ibid.  742. 
Clark  V.  Calvert;  because  they  cannot 
be  restore^^  in  the  same  plight :  [1 
Q.  B.  895.  *  Darby  v.  ffarrU.  1  G.  & 
D.  234.  S.  C. :  And  if  the  landlord  dis- 
trains them,  and  severs  them,  the  tenant 
may  maintain  trover  for  them.  3  G.  & 
D.  260.  Dakon  y.  Whittem.]  But 
they  may  be  taken  in  execution  under 
a  jS.  fa.  against  the  tenant  4  B. 
&  A.  207.  PiU  V.  Shewy  per  Abbott 
C.J.  1  Salk.  368.  Poo/ie's  case.  See 
further,  1  B.  &  B.  506.  Steward  v. 
Lombe.  4  B.  Moore,  281.  S.C.  5  B. 
&  A.  625.  Winn  v.  Ingilby.  1  Dowl. 
&  Ry.  247.  S.C.  [in  which  last  case 
it  was  held  that  the  sheriff  cannot  sell, 
in  execution,  things  fixed  to  the  free- 
hold, and  which  go  to  the  heir  and  not 
to  the  executor:  Nor  can  he  sell  fix- 
tures, which  the  tenant  has  severed 
without  right;  for  they  revert  instanter 
to  the  landlord.  5  B.  &  A.  826.  Far* 
rant  v.  T^hompson.    But  if  the  tenant 
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has  a  right  to  remove  them,  that  right 
enables  the  sheriff  to  take  them  for  the 
benefit  of  the  execution  creditor.  2  M. 
&  W.  459.  per  Parke  B.  As  to  what 
IS,  or  is  not,  such  an  annexation  to  the 
freehold,  as  to  bring  a  chattel  within 
these  rules,  see  I  Taunt.  21.  Naylerv, 
Collingt.  2  B.  &  A.  165.  Davis  v. 
J(me$.  See  1  B.  &  Ad.  161.  Rex  v. 
Otley.  4  A.  &  E.  884.  Wansbrough  v. 
MaUm.  4  Man.  &  Ryl.  277.  Place  v. 
Pagg.  2  M.  &  Gr.  729.  Westy.Blake-' 
way.  3  Scott,  N.R.  218.  S.  C— Fixtures 
affixed  to  the  freehold  are  not  <<  goods 
^  and  chattels  in  the  order  and  disposition 
-^  of  the  bankrupt,"  so  as  to  pass  to  his 
assignees  under  the  bankrupt  laws.  9 
East,  215.  Horn  v.  Baker.  3  B.  & 
Ad.  804.  Clark  v.  Crownshaw.  5  B. 
&  Ad.  72.  Combs  v.  Beaumont  1  Cr. 
M.  &  R.  177.     Boydell  v.  M'Michael 


3  Tyrw.  974.  S.C.  5  Russ.  846.  Ruf- 
ford  V.  BisJiop,  4  Sim.  326.  Hubbard 
V.  Bagshaw,'] 

(s)  [2Beav.446.  Vinery. Vaugkan.^ 
(t)  Every  lessee  of  land,  whether 
for  life  or  years,  is  liable  in  an  action 
of  waste  to  his  lessor  for  all  waste 
done  on  the  land  in  lease,  by  whomso- 
ever it  may  be  committed ;  for  it  is  pre- 
sumed in  law,  that  the  lessee  may  with- 
stand it :  et  qui  non  obstat  quod  obsiare 
potestyfacere  videtur.  1  Taunt.  1 96.  201 . 
AUersol  v.  Stevens,  If  there  were  two 
joint  tenants  for  life  or  years,  and  one  of 
them  committed  waste,  this  was  deemed 
waste  by  them  both,  as  to  the  place 
wasted;  but  treble  damages  could  be 
recovered  only  against  the  person  who 
actually  committed  the  waste.  2  Inst 
302.  tit.  3.  c.  2.  Cruise's  Dig.  tit  xviii. 
c.  1.  8.  63.     Co.  Litt  54.  a. 


Radley  &  al'.  versus  Egglesfield  &  ^r. 

A  CTION  on  the  statutes  of  13  K.  2.  c.  5.  15  R.  2.  c.  3. 
-^  and  2  H.  4.  c.  11.  for  suing  in  the  admiralty  for  a  mat- 
ter determinable  at  the  common  law ;  and  the  plaintiiFs  shew 
that  the  defendants  libelled  in  the  admiralty  against  the  ship 
called  the  Malmog^  and  against  the  now  plaintiffs  interposing 
for  their  interest^  supposing  that  they^  namely,  the  defend- 
^ts,  were  possessed  of  the  said  ship  and  goods  laden  on 
board  the  said  ship,  as  of  their  own  proper  ship  and  goods, 
^d  that  they  were  robbed  and  plundered  of  the  said  ship 
&iMi  goods,  on  the  high  sea  by  a  private  Scotch  man  of 
war ;  and  that  the  said  ship  and  goods  after  the  said  robbery 
came  to  the  hands  of  the  now  plaintiffs,  aifd  on  request 
made  the  now  plaintiffs  refused  to  deliver  them  to  the  de- 
fendants ;  whereas  in  truth  they  bought  the  said  ship  upon 
land  within  the  body  of  a  county,  and  not  within  the  juris- 
diction of  the  admiralty,  and  that  the  now  defendants  have 
proceeded  in  the  admiralty  and  endeavoured  to  condemn  the 
plaintifis  there,  in  contempt  of  the  king,  and  against  the 
statutes  aforesaid,  to  the  damage  of  the  plaintiffs  of  500/, 
The  defendants  pleaded  not  guilty. 


Case  43. 

S.  C.  2  Lev.  25. 

1  Vent.  1 73. 

2  Keb.  828. 
Where  the 
court  of  admi- 
ralty has 
jurisdiction  of 
the  principal 
matter,  it  has 
jurisdiction  of 
every  thing  else 
dependant 
upon  it. 
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And  on  a  trial  at  bar  this  term  the  case  on  the  evidenco 
was  such,  namely,  that  the  sidd  ship  and  goods  were  taken 
from  the  defendants  on  the  high  sea  by  a  Scotch  privateer  as 
a  prize,  supposing  her  to  be  a  Dutch  ship  belonging  to  Dutch 
subjects  in  the  time  of  the  war  between  the  Dutch  and  our 
king  in  the  year  1666,  and  were  carried  by  the  privateer  into 
Scotland,  and  condemned  by  the  court  of  admiralty  there  as 
a  lawful  prize  ;  afterwards  the  privateer  sold  them  to  another 
who  sold  them  again  on  the  land  in  Scotland  to  the  now 
plaintiffs,  who  brought  them  here  into  England  in  the  river 
Thames ;  and  the  defendants  here  having  notice  of  it,  arrested 
the  ship  and  goods  in  the  admiralty  of  England,  and  there- 
upon proceeded  and  libelled  in  the  same  court  as  above. 

And  the  question  was  whether  the  defendants  were  within 
the  penalty  or  meaning  of  the  said  statutes  or  not  And  it 
was  ruled  by  Hale  chief  justice,  Twgsden  and  Rainsford, 
Morton  justice  being  absent,  that  they  were  not;  for  the 
principal  matter  was  the  taking  and  robbing  on  the  sea,  of 
which  the  admiralty  has  jurisdiction,  and  upon  that  all  the 
rest  depends ;  and  the  property  of  the  plaintiffs  cannot  be 
examined  unless  the  taking  be  determined,  which  is  proper 
for  the  admiralty  to  determine.  And  although  it  was  urged 
that  the  ship  and  goods  were  adjudged  lawful  prize  by  the 
admiralty  of  Scotland,  yet  the  court  paid  no  regard  to  it,  but 
said  that  they  would  not  take  notice  of  it,  for  the  suit  in  the 
admiralty  here  is  an  original  suit  and  not  an  appeal.  And 
the  validity  of  the  sentence  of  the  admiralty  in  Scotland  is 
determinable  by  the  law  of  the  admiralty  here,  and  not  by 
the  common  law.  And  the  court  denied  BingUt/^  case. 
Hob.  78.  &  113.,  and  said  that  where  a  taking  on  the  sea  is 
the  original  foundation  of  the  suit  in  the  admiralty,  as  here  it 
is,  the  admiralty  may  proceed  to  try  and  determine  it,  not- 
withstanding another  claims  property  by  sale  made  on  land 
after  such  taking  supposed  to  be  made.  And  thereupon  by 
the  direction  df  the  court  the  defendants  consented  to  with- 
draw a  juror,  if  the  plaintiffs  would  not  proceed  further  to 
vex  them  any  more,  to  which  they  agreed ;  whereupon  a  juror 
was  withdrawn,  and  so  the  matter  ended. 

Note,  a  prohibition  was  moved  for  in  Michaelmas  term  in 
the  22d  year  of  the  now  king,  to  prohibit  this  very  suit  in 
the  admiralty,  but  was  denied  for  the  reason  aforesaid. 
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Wood  versus  Longuevill.  Case  44, 

Trin.  21  Car.  IL  Regis.    Rot.  1555. 

''1 W^  it  remembered  that  on  Friday  next  after  the 
-^-^  morrow  of  the  Holy  Trinity  in  this  same  term, 
before  our  lord  the  king  at  Westminster  came  Dorothy  Wood 
widow  by  John  Reid  her  attorney,  and  brought  here  into  the 
court  of  our  said  lord  the  king  then  there  her  certain  bill 
i^inst  Sir  Thomas  Longuevill^  bart.  in  the  custody  of  the 
marshal  of  a  plea  of  trespass  on  the  case,  and  there  are 
pledges  of  prosecution,  to. wit,  John  Doe  and  Richard  Roe, 
which  said  bill  follows  in  these  words,  to  wit :  Middlesex  to  A  feigned  issue 
wit,  Dorothy  Wood  widow  complains  of  Sir  Thomas  I^ongue*  ou  o  c  lanwry. 
vUl  bart  being  in  the  custody  of  the  marshal  of  the  marshal^ 
sea  of  our  said  lord  the  king  before  the  king  himself,  for  that 
whereas  on  the  1st  day  oi  April  in  the  year  of  our  Lord  1643, 
a  certain  ordinance  was  made  by  the  lords  and  earls  of  this 
realm  of  England^  assembled  in  the  parliament  of  our  lord 
Charles  the  First,  late  king  of  England,  held  at  Westminster 
in  the  county  of  Middlesex,  by  which  said  ordinance  it  was 
(among  other  things)  ordained  by  the  said  lords  and  earls, 
that  the  estates,  real  and  personal,  of  all  such  bishops,  deans, 
deans  and  chapters,  prebendaries,  archdeacons,  and  all  other 
person  and  persons  ecclesiastical  or  temporal,  who  had  raised 
or  should  raise  arms  against  the  then  parliament,  or  had  been 
or  were  in  actual  war  against  the  same,  or  had  voluntarily 
contributed,  or  should  voluntarily  contribute  (not  being  under 
the  power  of  any  part  of  the  royal  army  at  the  time  of  such  [  262  ] 
contribution)  any  horses,  money,  plate,  arms,  ammunition, 
or  any  aid  or  assistance  for  or  towards  the  maintenance  of  any 
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forces  raised  against  the  then  parliament^  or  for  opposing 
any  force  or  power  levied  by  the  authority  of  both  houses  of 
parliament,  or  for  robbing,  spoiling,  plundering,  or  destroying 
the  subjects  of  our  said  late  king  Charles  the  First,  who  had 
voluntarily  contributed,  or  paid  obedience  to  the  commands 
of  both  houses  of  the  then  parliament,  and  of  all  such  as  had 
joined  or  should  join  in  any  oath,  or  act  of  association  against 
the  then  parliament,  or  had  imposed  or  should  impose  any 
tax,  or  assessment,  on  the  subjects  of  the  royal  majesty,  for  or 
towards  the  maintenance  of  any  forces  against  the  said  then 
parliament,  or  had  used  or  should  use  any  force  or  power  to 
levy  the  same,  should  forthwith  be  seized  and  sequestered 
into  the  hands  of  sequestrators  and  committees  afterwards 
named  in  the  said  ordinance,  and  of  such  other  persons  as 
should  at  any  other  time  afterwards  be  appointed  and  named 
by  both  houses  of  the  then  parliament,  for  any  county,  city, 
or  place  within  the  realm  of  ETigland^  or  dominion  of  Wales: 
which  said  sequestrators  and  committees,  or  any  two  or  more 
of  them,  in  every  several  county,  city,  or  place  respectively, 
were  by  the  said  ordinance  authorized  and  required  by  them- 
selves, their  agents  and  deputies,  to  take  and  seize  into  their 
hands  and  custody,  as  well  all  the  money,  goods,  chattels,  debts, 
and  personal  estate,  as  also  all  and  every  the  manors,  lands, 
tenements,  hereditaments,  rents  and  arrears  of  rents,  revenues 
and  profits  of  all  and  every  such  delinquents  or  persons  there- 
tofore specified,  or  which  they  or  any  of  them,  or  any  other 
had,  or  could,  or  might  have  in  trust  for  them  or  any  of  them, 
or  to  the  use  of  them,  or  any  of  them ;  and  also  two  parts  of 
all  the  money,  goods,  chattels,  debts  and  personal  estate,  and 
two  parts  of  all  and  every  the  manors,  lands,  tenements,  here- 
ditaments, rents,  arrears  of  rents,  revenues  and  profits  of  all 
and  every  papist,  or  which  any  other  person  had  in  trust  for 
any  papists,  or  to  the  use  of  any  papists,  and  to  set,  let  and 
demise  the  same  or  any  part  thereof  as  the  respective  land- 
lord or  owners  thereof  could  do  from  year  to  year;  and 
should  have  power  to  call  before  them  or  any  two  of  them,  all 
stewards,  baiHfis,  collectors  of  rents,  auditors,  or  any  officers 
or  servants  as  well  of  the  said  archbishops,  bishqps,  deans, 
deans  and  chapters,  prebendaries  and  archdeacons,  as  of  all 
and  every  other  the  said  delinquents  or  persons  before  speci- 
fied, and  to  send  for  and  take  any  books  of  accoimts,  rentals, 
copies  of  court-rolls,  or  other  evidences,  writings,  or  memo- 
rials touching  the  premises  or  any  of  them,  and  by  all  other 
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ways  and  means,  which  to  the  said  sequestrators^  or  any  two  or 
more  of  them  should  seem  fit  and  necessary,  to  inform  them- 
selves, as  well  of  the  said  several  delinquents  and  every  of 
them,  as  of  their  several  estates,  possessions,  rents,  arrears  of 
rents,  revenues  and  profits,  goods  and  chattels,  estates  real 
and  personal,  and  the  true  value  of  the  same,  and  of  all  things 
touching  the  same  or  any  part  thereof,  and  to  appoint  any 
officer  or  officers,  or  other  person  or  persons  under  them,  for 
the  better  expediting  of  the  said  service ;  which  said  persons 
were  by  the  said  ordinance  authorized  and  enjoined  to  perform 
and  execute  all  and  every  the  commands  of  the  said  sequestra- 
tors or  conunittees,  or  any  two  or  more  of  them  respectively, 
in  and  concerning  the  premises,  and  should  have  such  allow- 
ances for  their  labour  and  trouble  in  that  behalf  as  the  said 
sequestrators  or  conunittees,  or  any  two  or  more  of  them 
should  think  fit;  and  the  said  sequestrators  or  committees, 
or  any  two  or  more  of  them  respectively,  their  agents  and 
deputies,  within   their   several  limits,   should  have  power, 
and  were  by  the  said  ordinance  authorized  and  required,  to 
enter  into  all  and  every  such  manors,  messuages,  lands,  tene- 
ments, and  hereditaments  of  aU  and  every  the  said  delin-  ^ 
quents,  or  persons  theretofore  specified,  and  to  receive  such 
rents,  arrears  of  rents,  heriots,  issues,  profits,  sums  of  money, 
debts,  and  other  debts  as  aforesaid  due  or  payable  to  them  or 
any  of  them  from  their  or  any  of  their  several  and  respective 
tenants,  or  other  person  or  persons ;  which  said  tenants  and 
other  persons  were  by  the  said  ordinance  required  to  pay  the 
same  to  the  said  sequestrators  or  committees,  or  any  two 
or  more  of  them  accordingly,  and  not  to,  or  to  the  use  of,  the 
said  delinquents,  or  any  of  them,  yet  so  that,  in  respect  of 
the  hardness  of  the  times,  and  of  the  great  burdens  which 
otherwise  lay  on  the -said  tenants  and  others,  on  account  of 
the  then  present  war,  every  such  tenant,  who  should  pay  the 
said  sequestrators  or  committees,  or  any  two  of  them   as 
aforesaid,  on   their  obedience  and  conformity  to  the   said 
ordinance,  should  be  considered  in  the  said  rents,  revenues 
and  profits,  and  shotdd  be  discharged  from  the  whole  rent 
against  their  landlords  or  any  other  to  whom  the  same  was 
due,  being  such  delinquents  as  aforesaid:  and  as  well  the 
said  tenants,  as  every  other  person  or  persons  who  should  pay 
any  rent,  sum  of  money,  or  other  thing  according  to  the  said       [  264  ] 
ordinance,  should  be  protected  and  indenmified  by  the  power 
and  authority  of  both  houses  of  parliament,  from  any  forfeit- 
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Wood  v.      ure,  penalty  or  damage,  which  he  or  they  might  incur  by  the 
LoNGUE-     non-payment  of  tlieir  said  rent,  sum  of  money,  or  other  thing, 
^'^^'     ^  accordhig  to  their  lease,  copy,  or  agreement ;  and  if  any  such 
'  tenant  or  tenants  should  refuse  to  pay  his  or  their  rent  or 

rents  to  the  said  sequestrators  or  conamittees,  their  agents  or 
deputies,  according  to  the  said  ordinance,  at  such  time  and 
places  as  the  same  should  become  due  and  payable,  the  said 
sequestrators  or  any  two  or  more  of  them  by  themselves,  their 
agents,  or  deputies  should  have  power  to  distrain  for  the  same, 
and  have  all  other  advantages  for  the  non-payment  thereof  as 
a  landlord  could  have ;  and  the  said  sequestrators,  or  any  two 
or  more  of  them,  should  have  power  to  sue  for  and  recover 
any  debt,  sum  of  money,  or  other  debt  due  to  the  said  delin- 
quents or  persons  theretofore  specified,  or  to  any  of  them, 
and  also  to  give  discharges  and  acquittances  for  any  rent,  sum 
of  money,  debts,  debt  or  other  thing  which  they  should  re- 
ceive from  the  estates  of  the  said  delinquents,  or  any  of  them, 
and  should  be  accountable  from  time  to  time  for  the  same, 
and  for  all  such  other  things  as  should  be  had  and  taken  by 
them,  their  agents  or  deputies,  and  for  all  their  receipts  and 
payments  and  other  acts  for  or  in  respect  of  the  premises,  to 
both  houses  of  parliament,  or  such  persons  as  they  should  ap« 
point,  and  should  pay  all  such  sums  of  money  as  they  or  any 
of  them  should  receive  from  the  said  estates  to  the  treasury 
at  Guildhall,  London,  and  should  keep  books  of  account,  and 
be  from  time  to  time  subject  to  the  further  orders  and  direc- 
tions of  both  houses  of  parliament,  for  allowance  to  the  said 
delinquents  or  otherwise  as  the  cause  should  require,  as  to  aU 
their  receipts  and  payments;  and  the  said  sequestrators  or 
committees,  or  any  two  or  more  of  them,  their  agents  and 
deputies,  should  have  power  to  call  to  their  aid  and  assist- 
ance the  trained  bands,  volunteers,  or  any  other  forces  of  or 
within  their  several  counties,  cities,  or  respective  places,  or 
any  other  person  or  persons  inhabiting  in  or  at  the  next  place, 
to  enforce  obedience  to  the  said  ordinance,  where  any  resist- 
ance should  be  made,  or  as  often  as  need  should  require ; 
and  should  have  power  to  punish  such  person  or  persons 
as  they  should  find  refractory,  negligent  or  deficient  in  the 
said  service  by  fine  and  imprisonment,  such  fine  not  exceed- 
ing the  sum  of  20/.,  or  to  certify  their  names  to  the  com- 
mittees of  lords  and  commons  appointed  for  that  service,  who 
[  265  ]      should  have  power  to  send  for  them,  or  any  of  them,  and 
commit  them  to  such  prisons  and  places,  and  for  so  long  a 
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time  ua  they  should  think  fit;  and  the  said  trained  bands, 
Yolunteers,  and  other  forces,  their  leaders  and  officers,  and 
alaf)  the  several  constables  of  tithings,  and  other  officers  and 
persons  within  their  limits,  were  by  the  said  ordinance  re- 
quired and  enjoined  to  be  aiding  and  assisting  the  said  seques- 
trators, or  any  two  or  more  of  them  as  often  as  they  should 
be  required.     And  it  was  further  declared  and  ord^ned  by 
the  lords  and  earls  that  all  and  every  the  said  sums,  rents^ 
reyenues,  and  profits  of  the  estates  real  and  personal  of  all 
and  every  the  said  delinquents,  or  persons  theretofore  speci- 
fied, should  be  expended  for  the  use  of,  and  for  the  main- 
tenance of  the  army  and  forces  levied  by  the  then  parliament, 
and  such  other  uses  as  should  be  directed  by  both  houses  of 
parliament  for  the  benefit  of  the  commonwealth ;  and  lastly, 
it  was  ordidned  that,  all  and  every  the  said  sequestrators  and 
committees  should  have  an  allowance  for  their  necessary  ex- 
pences  and  trouble  in  and  about  the  premises,  such  as  should 
be  allowed  by  both  houses  of  parliament,  and  that  as  well 
they,  as  all  others  who  should  be  employed  in  the  said  ser- 
vice, or  should  do  any  thing  in  execution  or  performance  of 
that  ordinance,  should  be  protected  and  saved  harmless  there- 
in by  the  power  and  authority  of  the  said  two  houses.     And 
whereas  also  by  a  certain  other  ordinance  made  in  the  said 
parliament,  on  the*  6th  day  of  February  in  the  year  of  our 
Lord  1646,  by  the  lords  and  earls  in  the  same  parliament 
assembled,  it  was  ordained  that  several  persons  named  in  the 
said  ordinance,  or  any  seven  of  them,  of  whom  three  of  them 
should  be  members  of  parliament,  were  by  the  said  ordi- 
nance commissioners  to  sit  at  Goldsmith's  Hall   for  com- 
pounding with  the  delinquents,  and  to  act  according  to  the 
sereral  and  respective  ordinances  or  orders  before  then  made 
by  both  or  either  house  of  parliament  concerning  the  com- 
mittee at  Goldsmith's  Hall.     And  whereas  also  by  a  certain 
act  made  on  the  25th  day  of  January  in  the  year  of  our  Lord 
1649,  in  the  then  pretended  parliament  held  at  Westminster 
aforesaid,  it  was  (amongst  other  things)  enacted  by  the  autho- 
rity of  the  same  parliament,  that  from  and  after  the  20th 
day  of  December  in  the  year  of  our  Lord  1649,  the  ordering, 
managing,  letting,  setting,  and  disposition  of  the  estates  of 
papists  and  delinquents  should  be  and  by  the  said  act  were 
vested  in  commissioners  for  compounding  with  delinquents  in 
such  manner  as  was  afterwards  in  the  said  act  expressed,  and 
that  the  s^d  commissioners  for  compounding  should   have 
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and  exercise  all  such  power  and  authority  in  and  about  the 
sequestering^  ordering,  and  disposing  of  such  estates  as  had 
heretofore  been  granted  hj  any  ordinance  or  act  of  parliament 
for  sequestrations  to  any  committee  for  sequestration,  and  that 
the  intire  rents,  revenues  and  profits  of  the  s«dd  sequestra- 
tions and  sequestered  estates  should  be  paid  into  the  treasury 
at  Goldsmith's  Hall  for  the  sole  use,  intention  and  purpose 
aforesaid.  .  And  whereas  also  by  a  certain  act  made  the  15  th 
day  of  April  in  the  year  of  our  Lord  1650,  in  the  then  pre- 
tended parliament  held  at  Westminster  aforesaid,  it  was  (among 
other  things)  enacted  by  the  authority  of  the  same  parliament, 
that  S.  M.,  J.  K,  E.  W.,  J.  B.,  M.  W.,  A.  &  junr.,  and 
R.  M,,  esqs.  or  any  foiu*  or  more  of  them  should  be,  and  by 
the  said  act  were  constituted  and  appointed  commissioners  for 
compounding  with  delinquents,  and  for  managing  all  and 
every  the  estates  of  delinquents,  and  papists  recusants  who 
then  were,  or  from  thence  after  should  be  under  sequestra- 
tion, and  that  the  said  commissioners,  or  any  four  or  more 
of  them,  should  and  might,  and  by  the  said  act  were  autho- 
rized, enabled,  and  required  from  and  after  the  22d  day  of 
April  in  the  year  of  our  Lord  1650,  to  observe  and  put  in  ex- 
ecution all  and  every  the  powers  and  instructions  before  then 
given  and  then  in  force,  by  virtue  of  anj  act,  ordinance  or 
order  of  parliament,  to  commissioners  appointed  by  authority 
of  parliament  for  compounding  with  delinquents,  and  for 
managing  all  the  estates  imder  sequestration,  as  also  all  and 
every  the  powers,  authorities,  and  instructions  before  then 
given,  and  then  in  force,  by  virtue  of  any  act,  ordinance,  or 
order  of  parliament,  to  the  committee  of  lords  and  commons 
for  advance  of  money  before  then  sitting  in  Haberdashers* 
Hall,  any  act,  ordinance,  or  order  of  parliament  before  that 
time  to  the  contrary  in  any  wise  notwithstanding.  And 
whereas  also  by  a  certain  other  additional  act  made  the  18th 
day  of  November  in  the  year  of  our  Lord  1652,  in  the  then 
pretended  parliament  held  ^t  Westminster  aforesaid,  reciting 
that  whereas  the  estate  of  Andrew  Young  in  the 

county  of  York  esq.  lately  called  Sir  Andrew  Young  knt,  and 
of  divers  other  persons  named  in  the  said  act,  had  been  and 
were  by  the  said  act  declared  and  adjudged  to  be  justly  for- 
feited by  them  for  their  several  treasons  against  the  parliament 
and  people  of  Englandy  therefore  it  was  enacted  by  the  said 
parliament,  and  the  authority  of  the  same,  that  all  the  manors, 
lands,  tenements,  and  hereditaments  of  which  he  the  said  Sir 
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Andrew  Young,  and  the  other  persons  in  the  act  named,  or 
any  of  them,  or  any  person  for  their  use  or  m  trust  for  any  of 
diem,  were  seised  or  possessed  of,  in  possession,  reversion  or 
remainder,  on  the  20th  day  of  May  in  the  year  of  our  Lord 
1642,  or  at  any  time  since,  and  all  rights  of  entry,  and  all  the 
estate,  right,  title,  and  interest  of  them,  and  every  of  them,  in 
or  to  the  said  manors,  lands,  tenements  or  hereditaments,  which 
they  or  any  of  them  had  on  the  said  20th  day  of  May  in  the 
year  of  our  Lord  1642,  or  at  any  time  since,  except  rectories, 
impropriate  tithes,  compositions  for  tithes,  portions  of  tithes, 
donatiyes,  oblations,  obventions,  and  rents  issuing  out  of  tithes, 
were  and  by  the  said  act  were  vested,  adjudged,  and  reputed 
to  be,  and  were  by  the  said  act  in  the  real  and  actual  posses- 
sion and  seisin  of  W.  S.,  W- R,  M.V.,  S.  G.,  H.  S.,  W.  L. 
and  A.  S.,  and  the  survivor  and  survivors  of  them  and  their 
heirs  and  assigns,  and  that  they  and  the  survivor  and  survivors 
of  them  and  their  heirs,  should  and  might  have  the  benefit  and 
advantage  of  the  said  rights  and  entries  to  the  said  manors, 
lands,  tenements,  and  hereditaments,  and  each  and  every  of 
them,  and  that  they  and  their  heirs  and  assigns  should  hold  all 
and  every  part  and  parcel  of  the  said  manors  and  premises  as 
of  the  manor  of  Ea^t  Greenmch  in  free  socage  by  fealty  only, 
and  by  no  other  tenure  or  service  whatsoever,  upon  trust  and 
confidence  nevertheless,  that  the  said  W.  S.  and  the  other  per- 
sons before  named,  or  any  five  or  more  of  them  should  have, 
hold,  and  enjoy  all  and  singular  the  premises,  and  every  part 
thereof,  subject  to  such  parts  and  uses  as  by  the  said  act,  or 
in  or  by  the  authority  of  parliament  should  be  afterwards 
Greeted  and  appointed :  saving  to  all  and  every  person  and 
persons,  bodies  politic  and  corporate,  their  heirs,  successors, 
executors,  administrators  and  assigns  and  every  of  them,  (other 
than  the  said  Sir  Andrew  Young  and  the  other  persons  named 
in  the  said  act,  or  any  of  them,  and  all  others  claiming  or  to 
chum  by,  from,  or  under  them  or  any  of  them,  or  to  the  use 
of,  or  in  trust  for,  them  or  any  of  them,  from  the  20th  day  of 
May  in  the  year  of  our  Lord  1642,  and  other  than  the  rights 
and  titles  of  the  respective  wife  and  wives  of  them  or  any  of 
them),  all  such  estates,  interests,  rents,  incumbrances,  charges, 
rights  in  law  or  equity,  which  they  or  any  of  them  had  or 
ought  to  have  in  or  to  the  said  manors,  lands,  tenements,  or 
hereditaments,  or  any  of  them  before  the  said  20th  day  of  May 
in  the  year  of  our  Lord  1642  ;  as  also  all  and  every  the  estates 
and  interest  given,  granted,  demised,  allowed  or  confirmed  by 
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Wood  r.'     any  act  or  ordinance  of  parliament^  or  lawftil  authority  derived 
LoNGUE-     from  them,  to  any  person  or  persons,  body  politic  or  corporate 
viLL.     ^  ^j^^  j^  constantly  adhered,  and  been  faithful  to  the  aaid 
r  25S  1      parliament,  and  whose  estates  had  not  been  otherwise  re- 
voked or  changed  by  the  said  parliament,  if  such  person  or 
persons,  body  politic  or  corporate,  their  heirs,  successors  or 
assigns,  should  deliver  in  writing  to  the  commissioneist  ap- 
pointed by  an  act  intitled  ^^  An  act  for  transferring  the  power 
"  of  committees  for  obstructions,"  or  any  four  or  more   of 
them,  a  pcurticular  of  such  his  or  their  right,  title,  interest, 
claim,   demand,   chaise,   incumbrance,  or  estate  in  law  or 
equity,  or  should  obtain  ap  allowance  thereof  before  the  said 
commissioners,  or  any  four  or  more  of  them,  which  said  com- 
missioners appointed  by  the  said  act'  should  be  commissioiiers 
for  removing  obstructions  in  the  sale  of  all  and  every  the  pre- 
mises by  the  said  act  appointed  to  be  sold,  and  should  have, 
use,  and  exercise  all  and  every  the  like  powers  and  authorities 
in  reference  to  the  premises  by  the  said  act  appointed  to  be 
sold,  as  the  said  commissioners  could  or  ought  to  do  in  rela- 
tion to  the  sale  of  any  other  lands  and  estates  mentioned  in 
an  act  intitled  ^'  An  act  for  the  sale  of  the  several  lands  and 
"  estates  forfeited  to  the  commonwealth  for  treason ; "  and  the 
trustees,  treasurers,  registrars,  accountants,  general  supervisors, 
and  all  other  persons  employed  in  and  about  the  said  service, 
were  required  to  observe  such  orders  and  directions  as  they 
should  receive  from  time  to  time  from  the  said  commissioners ; 
and  the  said  commissioners  should  and  might  allow  all  inci- 
dental expences  necessary  for  the  carrying  on  of  the  said 
service ;  and  the  said  trustees,  or  any  five  or  more  of  them  re- 
spectively, should  and  might,  and  were  required  and  authorized 
by  the  said  act  to  contract,  bargain,  sell,  alien,  and  convey  all 
and  every   the  said  manors  and  premises,  and  execute  all 
powers  and  authorities  in  the  sale  thereof  according  to  the 
rates,  proportions,  rules,  and  directions  limited  and  expressed 
in  the  said  former  act,  intitled  "  An  act  for  the  sale  of  several 
"  lands  and  estates  forfeited  to  the  commonwealth  for  treason," 
and  in  such  manner  as  they  could  or  might  do  in  the  sale  of 
any  manors  or  lands  vested  and  settled  in  them  by  the  before- 
mentioned  act:  Provided  always,  that  the  trustees  named 
in  the  said  act  should  not  treat  or  contract  with  any  person 
or  persons,  body  politic  or  corporate,  for  the  purchase  of 
any  manors,  land,  tenements,  or  hereditaments  by  the  said 
act   exposed  to  be    sold,    until   the    expiration  of    thirty 
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days  next  after  the  return  of  the  respective  surveys  and 
survey  thereof;  provided  also^  and  it  was  enacted  and  de- 
clared by  the  said  act^  that  it  should  and  might  be  lawful  to 
and  for  any  person  or  persons^  whose  estates  were  by  the  said 
act  exposed  to  sale^  and  his  and  their  heirs  and  assigns^  not- 
withstanding any  clause,  article,  or  thing  contained  in  the  said 
present  act,  to  compound  for  any  manors,  lands,  tenements, 
or  hereditaments  of  or  belonging  to  such  person  or  persons, 
in  sach  manner  and  according  to  the  rules  and  directions, 
and  upon  such  conditions  as  was  afterwards  expressed  in  and 
by  the  said  act,  aa  by  the  same  act  (among  other  things)  more 
fully  appears.     And  whereas  also  by  a  certain  act  of  general 
pardon,  indemnity,  and  oblivion  made  and  provided  in  the 
parliament  holden  at  Westminster  on  the  25th  day  of  April  in 
the  year  of  our  Lord  1660,  and  in  the  12th  year  of  our  lord 
Charles  the  Second  now  king  of  Englandy  &c  it  was  (among 
other  things)  enacted  by  the  authority  of  the  same  parlia- 
ment, that  no  person  or  persons  who,  by  virtue  of  any  order 
or  warrant  m^iately  or  immediately  derived  from  hb  late 
royal  majesty,  or  from  the  royal  majesty  which  is,  or  by  vir- 
tue of  any  act,  ordinance,  or  order  of  eiUier  or  both  houses  of 
pariiament,  or  of  any  authority  specified  in  the  said  act,  or 
of  any  committee  or  committees  acting  under  them,  or  any 
of  them,  had  seized,  sequestered,  levied,  advanced,  or  paid  to 
any  pnblic  use,  or  into  any  public  treasury,  within  this  realm, 
any  goods,  chattels,  debts,  rents,  sum  or  sums  of  money  be- 
longing to  any  person  or  persons  whatsoever,  should  tiiere- 
after  be  sued,  molested,  or  drawn  in  question  for  the  same ; 
but  that  they  and  every  of  them  should  be  discharged  against 
all  persons  for  so  much,  and  no  more,  of  the  said  goods, 
chattels,  debts,  sum  or  siuns  of  money  as  their  several  and 
respective  order  of  discharge  or  acquittances  should  extend 
unto,  as  by  the  said  act  (among  other  things)  more  fully  ap- 
pears.    And  whereas  also  one  Henry  Mitford  gent,  and  Eli- 
zabeth his  wife  were  seised  of  and  in  two  messuages  and  one 
cellar  with  the  appurtenances,  in  the  town  o(  Newcastle-upon- 
Tyne  in  the  county  of  the  same  town,  in  their  demesne  as  of 
fee,  m  right  of  the  said  Elizabeth ;  and  the  said  Henry  and 
Elizabeth  being  so  thereof  seised,  a  fine  was  levied  in  the  court 
of  the  lord  Charles  the  First  late  king  of  England,  at  West- 
mmtcTy  on  the  octave  of  St.  Michael  in  the  13th  year  of  his 
reign,  before  John  Finch,  Richard  Hutton,  George  Vernon  and 
Francis  Crawley  justices,  and  other  faithful  subjects  of  the 
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said  late  king  then  there  present,  between  the  ssdd  Andrew 
Young  by  the  name  of  Andrew  Young  esq.  plaintiff,  and  the  said 
Henry  and  Elizabethy  by  the  names  of  Henry  Mitford  gent,  and 
Elizabeth  his  wife  deforceants,  of  the  tenements  aforesaid  with 
the  appurtenances,  by  the  names  of  two  messuages  and  one 
cellar  with  the  appurtenances  in  the  town  of  Newcctstle-upon-' 
Tyne,  whereof  a  plea  of  covenant  was  summoned  between 
them  in  the  said  court,  to  wit,  that  the  said  Henry  and  Eli- 
zabeth  acknowledged  the  said  tenements  with  the  appurte- 
nances to  be  the  right  of  him  the  said  Andrew,  as  those 
which  the  said  Andretv  had  of  the  gift  of  the  said  Henry 
and  Elizabethy  and  the  same  remitted  and  quit  claimed  from 
them  the  said  Henry  and  Elizabethy  and  the  lieirs  of  him  the 
said  Henry  to  the  said  Andrew  and  his  heirs  for  ever ;  and 
further  the  said  Henry  granted  for  himself  and  his  heirs,  that 
they  would  warrant  (a)  to  the  said  Andrew  and  his  said  heirs 
the  tenements  aforesaid  with  the  appurtenances  against  all 
men  for  ever,  as  by  the  said  fine  remaining  in  the  court  of 
our  said  lord  the  now  king  of  the  bench  at  Westminster  afore- 
said more  fully  appears ;  which  said  fine  was  to  the  use  of  the 
said  Andreto  Young  and  his  heirs ;  by  virtue  of  which  said 
fine,  and  the  statute  for  transferring  uses  into  possession, 
the  said  Andrew  was  seised  of  the  said  tenements  with  the 
appurtenances  in  his  demesne  as  of  fee :  and  the  sdd  Andrew 
being  so  seised  thereof  afterwards,  to  wit,  on  the  21st  day  of 
February  in  the  said  13th  year  of  the  reign  of  the  said  late 
king  Charles  the  First,  at  the  town  oi  Newcastle-upon-Tyne 
aforesaid,  by  a  certain  indenture  made  between  the  said 
Andrew  of  the  one  part,  and  the  said  Henry  Mitford  and 
Elizabeth  of  the  other  part  (which  other  part,  sealed  with  the 
seal  of  the  said  Andrew,  the  said  Dorothy  brings  here  into 
court,  the  date  whereof  is  the  same  day  and  year  aforesaid), 
it  was  declared  and  agreed  by  and  between  the  sdd  parties 
to  the  said  indenture,  and  their  true  intent  and  meaning  was, 
that  if  the  said  Henry  Mitford  or  Elizabeth  his  wife,  or  either 
of  them,  or  the  heirs  or  assigns  of  them  or  cither  of  them, 
at  any  time  before  the  feast  of  The  Purification  of  the  Blessed 
Virgin  Man/y  called  CandlemaSy  or  the  feast  of  St.  Peter  ad 


(a)  This  seems   an   error:   for  the  ought    to   be   from   the  husband  and 

fine  is  levied  by  husband  and  wife  of  wife,  and  the  heirs  of  the  wife.      See 

lands    which  are    the    estate   of   the  ante,  p.  175  o,  n.  (3). 
wife:   and  consequently  the   warranty 
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vineula^  called  Lammas^  should  pay  to  the  said  Andrew  Youngs  Wood  v. 
his  heirs  or  assigns,  the  sum  of  400/.  and  in  the  meantime,  Longue- 
and  until  that  sum  should  be  paid,  should  pay  yearly  to  the  ^"'^* 
said  Andrew  Young,  his  heirs,  executors,  administrators  or 
assigns,  or  any  of  them,  the  sum  of  32Z.  at  the  said  feasts  of 
The  Purification  of  the  Blessed  Virgin  Mary,  called  Candle^ 
mas^  and  of  St,  Peter  ad  vincula,  called  Lammas,  by  equal 
portions,  that  then  he  the  said  Andrew  Young,  his  heirs  or 
assigns,  should  and  would  re-convey  and  assure  back,  to  the 
said  Henry  Mitford  and  Elizabeth  his  wife,  and  their  heirs 
and  assigns  and  to  their  use,  the  said  two  messuages  and  cel- 
br  with  the  appurtenances,  free  and  discharged  of  and  from 
all  and  all  manner  of  incumbrances  whatsoever  made  or  per- 
mitted by  the  said  Andrew  Young  his  heirs  or  assigns,  as  by 
the  said  indenture  more  fully  appears ;  and  afterwards  the 
said  Henry  at  the  town  of  Newcastle-upon-  Tyne  died ;  after 
whose  death,  and  before  the  payment  of  the  said  400/.  made 
to  the  said  Andrew  Young,  to  wit,  on  the  6th  day  of  April  in 
the  year  of  our  Lord  1643,  at  the  town  of  Newca^tie^upon" 
Tyne  aforesaid,  by  certain  articles  of  agreement  indented  Article*  of 
made  between  the  said  Elizabeth,  by  the  name  of  Elizabeth  agreement. 
Mitford  of  Dockham-house  in  the  county  of  Durham  widow, 
of  the  one  part,  and  one  Edward  Wood  then  the  husband  of 
her  the  said  Dorothy,  by  the  name  of  Edward  Wood  of  the  [  271  ] 
town  of  Newcastle-upon-  Tyne  draper,  of  the  other,  (one  part  Profert. 
of  which  said  articles,  sealed  with  the  seal  of  the  said  Eli- 
zabeth, the  said  Dorothy  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid,)  it  was  agreed 
by  and  between  the  said  parties  to  the  said  articles,  and  the 
said  Elizabeth  for  herself  and  her  heirs  covenanted,  promised 
and  granted  to  and  with  the  said  Edward  Wood,  his  heirs, 
executors  and  administrators  by  the  said  articles,  that  she 
the  said  Elizabeth  Mitford  and  her  heirs  should  and  would 
for  and  in  consideration  of  the  sum  of  700/.  of  lawful  money 
^i  England,  in  hand  paid  or  secured,  by  the  said  Edward 
Wood,  before  the  sealing  and  delivery  of  the  said  articles, 
300/.  of  which  she  the  said  Elizabeth  Mitford  acknowledged 
herself  to  be  fully  satisfied  and  paid,  and  of  the  residue  be- 
ing 400/.  sufficiently  secured,  the  receipt  of  which  said  300/. 
she  acknowledged  by  the  said  articles,  on  or  before  the  feast 
of  St,  Michael  the  Archangel  next  following  the  date  of  the 
said  articles,  well  and. sufficiently,  and  freely  and  absolutely 
convey  to  the  said  Edward  Wood  and  his  heirs,  to  the  use  of 
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Wood  v.      the  said  Edward  Wood  and  his  heirs,  at  the  costs  and  char^ges 
LoNGus-     in  the  law  of  him  the  said  Edward  Wood,  or  his  heirs,  the 
tenements  aforesaid  with  the  appurtenances,  by  the  names  of 
all  those  two  messuages  or  burgages  with  the  appurtenances, 
situate  and  being  within  the  town  of  Newcastle-upon^TyrWj 
on  the  eastern  side  of  the  street  or  place  there  called  the 
Sandhill,  late  in  the  several  and  respective  tenures  and  ooca- 
pations  of  E.  M.  merchant,  M.  G.  widow,  and  E.  H.  widow, 
bounded  by  a  messuage  or  burgage  then  in  the  posseesioii  of 
R.  G.  merchant  on  the  south,  a  messuage  or  burgage  then  in 
the  possession  of  the  said  E.  H.  on  the  north,  and  on  the  said 
street  called  the  Sandhill  on  the  west ;  and  of  all  that  cellar  or 
warehouses,  situate  in  the  said  town  of  Newcastle-upon-  Tyne,  in 
a  street  there  called  Allhalhwbank,  then  in  the  possession  of  the 
said  E.  H.,  abutting  on  a  messuage  or  burgage  then  in  the  pos- 
session of  B.  B.  carpenter  on  the  east,  a  messuage  or  burgage 
then  in  the  possession  of  E.  B.  on  the  west,  a  messuage  or 
burgage  late  in  the  possession  of  the  said  E.  M.,  M.  G.,  and 
E.  H.  on  the  south,  and  the  said  street  called  AUhallowbank 
on  the  north  side ;  together  with  all  houses,  edifices,  buildings, 
lofts,  rooms,  chambers,  shops,  cellars,  sellers,  entries,  ease- 
ments, ways,  waters,  passages,  profits,  advantages  and  appur- 
tenances whatsoever,  to  the  said  several  messuages  or  burgages 
and  cellar  or  warehouse  belonging,  or  with  the  same  usually 
occupied  and  enjoyed,  and  all  and  singular  deeds,  writings, 
[  272  ]      muniments  and  evidences  touching  and  concerning  the  said 
premises  with  the  appurtenances,  which  she  the  said  Elizabeth 
Mitford  had  in  her  hands  or  custody,  or  could  come  to  without 
suit  at  law,  and  true  copies  of  so  much  thereof  as  did  only 
concern  the  said  premises  among  others,  as  by  the  counsel 
learned  of  the  said  Edward  Wood  and  his  heirs  should  be  de- 
vised or  advised.   And  it  was  further  condescended,  concluded 
and  agreed  upon  by  and  between  the  said  parties  to  the  said 
articles,  and  she  the  said  Elizabeth  for  herself  and  her  heirs 
covenanted,  promised,  and  agreed  to  and  with  the  said  Edward 
Wood,  his  heirs,  executors,  administrators  and  assigns,  that  she 
the  said  Elizabeth  Mitford  then  was,  and  at  the  time  of  making 
the  said  conveyance  or  assurance  was  lawfuUy  seised  to  her 
Covenant  that    and  her  heirs  of  and  in  the  said  premises  with  the  appurte- 
ae^edT^^""^  nanccs  of  and  in  a  good,  pure,  perfect  and  indefeasible  estate 
in  fee-simple  or  fee-tail,  without  any  condition,  provision, 
and  had  right     limitation  of  usc  or  uses,  to  alter,  charge  or  determine  the 
to  convey.         same ;  and  that  she  the  said  Elizabeth  Mitford  then  at  the 
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time  of  making  the  said  articles^  had  good  right  and  lawfiil 
authority  in  the  law  to  convey  and  assure  the  said  premises 
with  the  appurtenances  to  the  said  Edward  Wood  and  his 
heirs;  and  that  the  said  premises  with  the  appurtenances 
then  were,  and  at  all  and  every  tune  and  times  after  the 
making  of  the  said  conveyance  or  assurance  should  remain, 
continue  and  be  to  him  the  said  Edward  Wood  and  his  heirs 
diBcharged,  or  otherwise  well  and  sufficiently  indemnified, 
preserved  and  kept  harmless  of  and  from  all  and  all  manner  of 
fomier  and  other  bargains,  sales,  gifts,  grants,  trusts,  assign- 
ments, leases,  judgments,  statutes  merchant  and  staple,  re- 
cognizances, rents,  charges  and  arrears  of  rents,  annuities, 
seizores  and  causes  of  seizure,  debts  and  duties  of  record,  join- 
tures, dowers  and  titles  of  dower,  and  of  and  from  all  other 
diaiges,  titles,  disturbances  and  incumbrances  whatsoever  be- 
fore then  had,  made,  committed  or  done,  or  promised  to  be 
had,  made,  committed  or  done  by  her  the  said  Elizabeth  Mit^ 
fordy  or  by  any  other  person  or  persons  claiming  or  deriving 
title  by,  from  or  under  her ;  always  excepting  out  of  the  said 
articles  all  such  former  estate  or  assurance  made  of  the  said 
premises  with  the  appurtenances  by  a  certain  indenture,  bear- 
ing date  the  2Ist  day  of  February  m  the  13th  year  of  the  reign 
of  the  said  late  king  Charles  the  First,  made  between  the  said 
Andrew  Young,  by  the  name  oi  Andrew  Young  of  Bourne  in  the 
county  of  Yarky  esq.  of  the  one  part,  and  the  said  Henry  Mit- 
ford  tiien  the  husband  of  the  said  Elizabeth  Mitfordy  and  her 
the  said  Elizabeth  of  the  other  part ;  and  that  the  said  Eliza- 
beth Mitford  and  her  heirs  should  and  would,  at  all  and  every 
time  and  times  thereafter  within  the  space  and  time  of  seven 
years  next  following  the  date  of  the  said  indenture  or  convey- 
ance, at  the  request,  and  at  the  costs  and  charges  in  the  law  of 
him  the  said  Edward  Wood  and  his  heirs,  make,  do,  acknow- 
ledge, levy,  suffer  and  execute,  or  cause  to  be  made,  done, 
aclmowledged,  levied,  suffered  and  executed,  all  and  singular 
such  further  act  and  acts,  thing  and  things,  assurance  or  assur- 
ances in  the.  law  whatsoever  of  the  said  premises  with  the  ap- 
purtenances, for  the  better  and  more  sure  making  of  the  same 
to  the  said  Edward  Wood  and  his  heirs,  as  by  the  counsel 
learned  of  him  the  said  Edward  or  his  heirs  should  be  advised 
or  devised,  whether  they  should  be  by  fine  or  fines  with  or  with- 
out proclamation,  deed  or  deeds  indented  or  enrolled,  enrol- 
ment of  the  said  articles,  deed  or  deeds  of  feoffinent  with 
livery  of  seisin  thereon  indorsed,  common  recovery  or  re- 
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coveries  with  double  or  single  voucher  or  vouchers,  or  by  all 
or  any  other  way,  or  ways  or  means  whatsoever;  provided 
always  that  the  said  Elizabeth  Mitford  or  her  heirs  should  not 
be  compelled  to  travel  for  the  doing  thereof  further  than  the 
city  oi  Durham,  or  the  town  ot  Newcastle-upon-Tyne^  as  by 
the  said  articles  more  fully  appears.  By  virtue  whereof  the 
Bcdd  Edward  was  intitled  to  the  equity  of  redemption  of  the 
said  tenements  with  the  appurtenances  of  the  said  Andrew 
Young,  upon  payment  of  the  said  400Z.  with  interest  to  be  as 
aforesaid  paid ;  which  sud  Edward  being  so  entitled  to  the 
equity  of  redemption  of  the  said  tenements  with  the  appurte- 
nances afterwards,  to  wit,  on  the  lOth  day  of  December  in  the 
year  of  our  Lord  1650,  at  the  town  o{  Newcastle-upon-Tyne 
aforesaid,  made  his  last  will  and  testament  in  writing,  and  there- 
by gave  and  devised  to  the  said  Dorothy  then  his  wife,  all  his 
estate  whatsoever  in  the  premises,  and  afterwards  there  died 
so  as  aforesaid  entitled.  And  whereas  also  on  the  Ist  day  of 
May  in  the  year  of  our  Lord  1649,  the  greatest  part  of  the 
estate  of  the  said  Andrew  Young  as  a  popish  delinquent  in  the 
northern  parts  of  this  realm  of  England,  other  than  the  said 
tenements  aforesaid  with  the  appurtenances  in  the  said  town  of 
Newcastle-upon-  Tyne  aforesaid,  was  sequestered  by  virtue  of 
the  said  ordinance  and  acts  made  in  that  behalf^  but  the  estkte 
of  the  said  Andrew  Young  in  the  said  tenements  with  the  ap- 
purtenances in  the  said  town  o{ Newcastle-upon-Tyne,  was  not 
sequestered  or  discovered  before  the  year  of  our  Lord  1652. 
And  whereas  also  afterwards,  to  wit,  on  the  29th  day  of  Decem- 
ber in  the  year  of  our  Lord  1652,  at  Westminster  aforesaid,  the 
said  Dorothy  in  due  manner  delivered  to  the  said  commissioners 
for  the  removing  of  obstructions,  a  particular  in  writing  of 
her  right,  title,  demand  and  estate  in  and  to  the  said  tene- 
ments with  the  appurtenances,  and  afterwards,  to  wit,  on 
the  12th  day  o{ August  in  the  year  of  our  Lord  1653,  the  said 
commissioners  ordained  that  the  right  of  redemption  should 
be  allowed  to  the  said  Dorothy  of  and  in  the  said  premises, 
on  an  oath  to  be  made  by  the  said  Andrew  Young  that  the 
said  indenture,  dated  the  21st  day  of  February  in  the  year 
of  our  Lord  1637,  was  duly  sealed  and  delivered  by  him  the 
said  Andrew  Young;  and  afterwards,  to  wit,  on  the  24th  day 
oi  July  in  the  year  of  our  Lord  1655,  upon  producing  the 
affidavit  of  the  said  Andrew  Young  to  the  purport  aforesaid, 
the  said  commissioners  ordered  that  the  said  interest  and 
claim  of  the  said  Dorothy  of  and  in  the  said  premises  should 
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be  aDowed,  and  that  the  first  order  of  the  12th  of  August 
should  be  absolute,  and  the  judgment  and  determination  of 
the  said  commissioners  should  be  transmitted  to  the  said  trus- 
tees for  sale  of  the  said  lands  to  be  by  them  entered  and 
observed  according  to  the  tenor  and  purport  thereof,  and  as 
by  the  said  act  of  sale  was  directed  and  appointed :  and  after- 
wards, to  wit,  on  the  22d  day  of  July  in  the  year  of  our  Lord 
1653,  at  Haberdashers'  Hall  in  the  parish  of  St  Anne,  in  the 
ward  o{  Aldersgatey  London,  it  was  ordained  by  the  said  then 
oommissioners  for  the  advance  of  money,  &c.  authorised 
as  aforesaid,  by  virtue  and  in  pursuance  of  the  said  act  of 
the  said  15th  day  of  April  in  the  said  year  of  our  Lord  1650, 
that  the  said  Dorothy,  within  14  days  then  next  following, 
should  pay  into  the  treasury  of  the  said  conunissioners  the 
said  400i!.  as  money  due  to  the  commonwealth,  by  reason 
of  the  delinquency  of  the  said  Andrew :  in  obedience  of 
which  said  order  the  said  Dorothy  afterwards,  to  wit,  on  the 
11th  day  o(  August  in  the  said  year  of  our  Lord  1653,  at 
Haberdashers'  Hall  aforesaid  in  the  parish  and  ward  afore- 
said, paid  to  R.  S.  esq.  and  J.  L.  esq.,  then  treasurers  of  the 
said  conunissioners,  the  said  400Z.  And  whereas  also  on  the 
20th  day  of  July  in  the  said  year  of  our  Lord  1653,  a  survey 
of  the  said  two  messuages  and  cellar  was  made  and  returned 
to  the  said  trustees  named  in  the  said  act  of  the  said  18  th 
day  of  November  in  the  said  year  of  our  Lord  1652,  as  of  the 
estate  of  the  said  Andrew  Young  in  fee-simple,  and  afterwards 
and  within  30  days  then  next  following,  to  wit,  on  the  4th 
day  o(  August  in  the  said  year  of  our  Lord  1653,  at  London 
aforesaid  in  the  parish  and  ward  aforesaid,  the  said  Andrew 
Young  petitioned  the  said  conunissioners  for  the  advance 
of  money,  that  he  might  compound  with  the  said  com- 
missioners for  the  said  tenements  with  the  appurtenances  ac- 
cording to  the  intent  of  the  said  act,  but  the  said  commis- 
sioners  then  and  there  altogether  refused  to  admit  the  said 
Andrew  to  sueh  composition.  And  whereas  also  afterwards, 
to  wit,  on  the  24th  day  of  August  in  the  said  year  of  our 
Lord  1653,  at  London  aforesaid  in  the  parish  and  ward 
aforesaid,  one  John  Blunt,  gent,  compounded  with  the  said 
trustees  to.  pay  them  605Z.  in  double  bills,  for  the  purchase 
of  the  eaid  tenements  with  the  appurtenances  to  him  the  said 
John  Blunt  and  his  heirs  for  ever,  and  by  reason  thereof  the 
said  trustees  after  the  payment  of  the  said  605Z.  in  due  man- 
ner to  their  treasurer  for  the  use  of  the  commonwealth,  to 
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wit,  on  the  2d  day  of  March  in  the  said  year  of  our  Liord 
1653,  at  London  aforesaid  in  the  parish  and  ward  aforesaid, 

in  consideration  thereof,  by  a  certain  indenture  made  between 

^  the  said  trustees  of  the  one  part,  and  the  said  John  Blunt  of 

A  bargain  and    ^'^  othcr  part,  bearing  date  the  same  day  and  year  aforesaid, 
sale  pleaded.      and  afterwards  and  within  six  months  then  next  following 
duly  inrolled  of  record  in  the  court  of  chancery  of  the  said 
lord  the  king  at  Westminster  aforesaid,  bargained  and  sold 
to  the  sfdd  John  Blunt  the  said  tenements  with  the  appur- 
tenances, to  have  and  to  hold  to  the  said  John  Blunt  his  heirs 
and  assigns  for  ever;  and  afterwards,  to  wit,  on  the  30th 
day  of  November  in  the  year  of  our  Lord  1654,  at  Westminster 
aforesaid,  a  certain  order  was  made  by  the  said  then  pre- 
tended commissioners   for   removing   obstructions,  that   the 
said  John  Blunt  should  have  possession  of  the  said  tenements 
according  to  his  said  purchase  from  the  said  trustees  and  the 
sale  thereof;  after  the  making  of  which  said  last  mentioned 
indenture,  to  wit,  on  the  24th  day  of  May  in  the  year  of  our 
Lord  1655,  at  Westminster  aforesaid,  the  Bsiid  Andrew  Young ^ 
by  a  certain  indenture  made  between  him  the  said  Andrew 
by  the  name  oi  Andrew  Young  of  Bourne  in  the  county  of 
York  esq.,  of  the  one  part,  and  the  said  John  Blunty  by  the 
name  of  John  Blunt  of  the  Middle  Temple  gent.,  of  the  other 
part,  bearing  date  the  same  day  and  yecu:  aforesaid,  for  and 
in  consideration  of  5L  to  him  in  hand  paid  by  the  said  John 
Blunty  demised,  granted,  bargained,  sold,  and  to  farm  let  to 
the  said  John  Blunt  the  tenements  with  the  appurtenances,  to 
have  and  to  hold  to  the  said  John  Blunt  and  his  assigns  from 
the  23d  day  of  May  then  last  past,  to  the  end  and  term  of 
one  whole  year  thence  next  following,  and  fully  to  be  com- 
pleat  and  ended;  and  afterwards,  to  wit,  on  the  25th  day 
of  May  in  the  said  year  of  our  Lord  1655,  at  Westminster 
aforesaid,  the  said  Andrew  by  a  certain  other  indenture  made 
between  the  said  Andrew  Young  of  the  one  part,  and  the  said 
John  Blunt  of  the  other  part,  bearing  date  the  same  day  and 
year  aforesaid,  for  and  in  consideration  of  275/.  by  the  said 
John  in  hand  paid  to  the  said  Andrew^  remised,  released  and 
confirmed  to  the  said  John,  then  being  in  the  full  and  peace- 
able possession  of  the  said  tenements  with  the  appurtenances, 
the  said  tenements  with  the  appurtenances,  To  have  and  to 
hold  to  the  said  John^   his  heirs  and  assigns   for  ever;  by 
-virtue  of  which  said  premises,  and  by  force  of  a  certain  act 
made  and  provided  in  the  parliament  of  the  lord  Henry  the 
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Eighth,  late  king  of  England,  holden  at  Westminster  in  the  Wood  v. 
county  of  Middlesex,  the  4th  day  of  February  in  the  27th  Longue- 
year  of  his  reign,  for  transferring  uses  into  possession,  the  ^'^^'  , 
said  John  was  seised  of  the  said  tenements  with  the  appur- 
tenances in  his  demesne  as  of  fee ;  and  afterwards  the  said 
Andrew  Young  died,  after  whose  death  the  said  Thomhs  Lon~ 
gueoill  married  Marg  Young  the  widow  of  the  said  Andrew. 
And  afterwards,  to  wit,  on  the  3d  day  of  November  in  the 
year  of  our  Lord  1662,  at  Westminster  aforesaid,  the  said 
Elizabeth  Mitford  by  a  certain  indenture  made  between  the  Lease  for  a 
said  Elizabeth  of  the  one  part,  and  the  said  Dorothy  Wood  of  ^^^' 
the  other  part,  (one  part  of  which  said  indenture  sealed  with 
the  seal  of  the  said  JElizabeth,  the  said  Dorothy  brings  here 
into  court,  the  date  whereof  is  the  same  day  and  year  afore- 
sfud),  ibr  and  in  consideration  of  a  certain  sum  of  money  to 
the  said  Elizabeth,  by  the  said  Dorothy  in  hand  paid,  de- 
mised, granted,  bargained  and  sold  to  the  said  Dorothy  the 
said  tenements  with  the  appurtenances.  To  have  and  to  hold 
the  scud  tenements  with  the  appurtenances  to  the  said  Dorothy 
and  her  assigns,  from  the  2d  day  of  November  then  last  past 
to  the  end  and  t€[rm  of  one  whole  year  thence  next  following, 
fully  to  be  compleat  and  ended :  and  afterwards,  to  wit,  on 
the  4th  day  of  November  m  the  said  year  of  our  Lord  1662, 
at  Westminster  aforesaid,  the  said  Elizabeth  Mitford,  by  a  Release, 
certain  other  indenture  made  between  the  said  Elizabeth 
of  the  one  part,  and  the  said  Dorothy  of  the  other  part 
(one  part  whereof  sealed  with  the  seal  of  the  said  Elizabeth 
the  said  Dorothy  brings  here  into  court,  the  date  whereof  is 
the  same  day  and  year  aforesaid),  for  and  in  consideration  of 
a  certain  sum  of  money  to  the  said  Elizabeth  by  the  said 
Dorothy  in  hand  paid,  granted,  bargained,  sold  and  released 
to  the  said  Dorothy  the  said  tenements  with  the  appurte- 
nances, to  have  and  to  hold  the  said  tenements  with  the  ap- 
purtenances to  the  said  Dorothy,  her  heirs  and  assigns  for 
ever.  And  afterwards,  to  wit,  on  the  3d  day  of  January  in 
the  year  of  our  Lord  1666,  the  said  John  Blunt,  being  in 
form  aforesaid  seised  of  the  said  tenements  with  the  appur- 
tenances, at  Westminster  aforesaid,  by  a  certain  indenture 
made  between  the  said  John  of  the  one  part,  and  the  said 
Thomas  Longuevill  and  Mary  his  wife  of  the  other  part,  for 
and  in  consideration  of  5*.  to  the  said  John  by  the  said 
Thomas  Longuevill  and  Mary  in  hand  paid,  demised  and 
granted  to  the  said  Thomas  and  Mary  his  wife,  the  said  tene-      r  277  1 
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ments  with  their  appurtenances^  to  have  and  to  hold  to  the 
said  Thomas  and  Mary  and  their  assigns,  from  the  2d  day  of 
January  then  last  past,  to  the  end  and  term  of  one  whole 
year  from  thence  next  following  and  fully  to  be  compleat 
and  ended ;  by  virtue  of  which  ssdd  demise  the  said  Thomas 
and  Mary  entered  into  the  said  tenements  with  the  appur- 
tenances, and  were  thereof  possessed  as  the  law  requires ;  and 
the  said  Thomas  and  Mary  being  so  possessed  thereof,  and 
the  said  John  Blunt  beii^  seised  of  the  reversion  of  the  said 
tenements  with  the  appurtenances  in  his  demesne  as  of  fee, 
he  the  said  John  afterwards,  to  wit,  on  the  4th  day  of  Ja- 
nuary in  the  said  year  of  our  Lord  1666,  at  Westminster  afore- 
said, by  a  certain  other  indenture  made  between  the  said 
John  of  the  one  part,  and  the  said  Thomas  and  Mary  of  the 
other  part,  bearing  date  the  same  day  and  year  aforesaid,  for 
and  in  consideration  of  a  certain  sum  of  money  to  the  said 
John  by  the  said  Thomas  and  Mary  in  hand  paid,  granted, 
released,  bargained,  and  sold  to  the  said  Thomas  and  Mary^ 
the  said  tenements  with  the  appurtenances,  to  have  and  to 
hold  to  the  said  Thomas  and  Mary^  and  the  heirs  and  assigns 
of  the  said  Mary  for  ever ;  by  virtue  of  which  said  grant  and 
release,  and  by  force  of  the  said  act  for  transferring  uses  into 
possession,  the  said    Thomas  and  Mary  were  and  yet   are 
seised  of  the  said  tenements  with  the  appurtenances  of  such 
estate  as  the  law  requires.     And  whereas  also  on  the  10th 
day  of  April  in  the  20th  year  of  the  reign  of  our  lord  Charles 
the  Second  now  king  of  Enyland&c.  at  Westminster  aforesaid 
in  the  said  county  of  Middlesex,  a  certain  discourse  was  had 
and  moved  between  the  said  Dorothy  and  the  said  Thomas 
Longuemll  concerning  the  premises,  and  thereupon  the  said 
Dorothy  then  and  there  affirmed  to  the  said  Thomas,  that  the 
said  payment  of  the  said  400/.,  made  by  the  said  Dorothy  to 
the   said  commissioners  for  advance   of  money  at   Habere 
dashers'  Hall  aforesaid,  during  the  said  time  of  the  usurp- 
ation of  the  government  of  this  realm  of  England,  was  such 
a  payment  within  the  intent  of  the  said  act  of  indemnity  and 
oblivion,  as  was  made  good  and  effectual  by  that  act,  so  that 
the  said  Dorothy  upon  the  whole  matter  aforesidd,  ought  to 
have  an  allowance  of  the  said  payment  upon  a  redemption  to 
be  made  of  the  mortgage  of  the  said  tenements,  which  said 
affirmation  of  the  said  Dorothy  the  said  Thomas  then  and 
there  denied,  whereupon  the  said   Thomas,  on  the  said  10th 
day  of  April  in  the  20th  year  aforesaid  at  Westminster  afore- 
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said,  in  consideration  of  lOL  by  the  said  Dorothy  to  the  said 
Thomas  at  his  special  instance  and  request  then  and  there 
in  hand  paid^  undertook,  and  to  the  said  Dorothy  then  and 
there  faithfully  promised  that  if  the  said  payment  of  the  said 
400/,  so  as  aforesaid  made  by  the  said  Dorothy  to  the  said 
commissioners  for  the  advance  of  money  at  Haberdashers' 
Hall  aforesaid,  was  a  good  and  effectual  payment  within  the 
intent  of  the  said  act  of  indemnity  and  oblivion,  then  the 
said  Thomas  would  well  and  faithfully  pay  and  content  the 
mad  Dorothy  401  whenever  he  should  be  thereunto  requested. 
And  the  said  Dorothy  in  fact  says  that  the  S&id  payment  of 
the  said  400/.,  so  as  aforesaid  made  by  the  said  Dorothy  to  the 
said  commissioners  for  the  advance  of  money  at  Haberdashers' 
Hall  aforesaid,  was  a  good  and  effectual  payment  within  the 
intent  of  the  said  act  of  indemnity  and  oblivion,  so  that  the 
said  Dorothy  upon  the  whole  matter  aforesaid  ought  to  have 
an  allowance  of  that  payment  upon  a  redemption  to  be  made 
of  the  mortgage  of  the  said  tenements  with  the  appurte- 
nances; yet  the  said  TTiomas  not  regarding  his  said  promise 
and  undertaking,  but  contriving  and  fraudulently  intending 
craftily  and  subtilly  to  deceive  and  defraud  the  said  Do- 
rothy  in  this  behalf,  has  not  paid  or  in  anywise  satisfied  the 
said  Dorothy  the  said  40/.  or  any  penny  thereof  (although 
he  to  do  this  on  the  20th  day  of  Apiil  in  the  said  20th 
year  and  often  afterwards,  at  Westminster  aforesaid,  was 
by  the  said  Dorothy  requested),  but  to  pay  the  same  to  her 
has  hitherto  altogether  refused  and  still  refuses,  nor  has  he 
m  any  manner  allowed  the  said  400/.  or  any  parcel  thereof 
to  the  said  Dorothy  in  the  redemption  of  the  mortgage  of  the 
said  tenements,  to  the  damage  of  the  said  Dorothy  of  10/., 
and  therefore  she  brings  suit,  &c. 

And  the  said  Thomas  by  William  Cation  his  attorney  comes  Demurrer, 
and  defends  the  wrong  and  injury  when,  &c.  and  prays  judg- 
ment of  the  said  declaration,  because  he  says  that  the  said 
deckration  and  the  matter  in  the  same  contained,  are  not 
sufficient  in  law  to  compel  the  said  Thomas  to  answer  the  said 
declaration,  to  which  the  said  TTiomas  has  no  necessity,  nor 
is  by  the  law  of  the  land  bound  to  answer.  And  this  he  is 
ready  to  verify ;  wherefore  for  want  of  a  sufficient  declaration 
in  this  behalf,  the  said  Thomas  prays  judgment  of  the  said 
declaration,  and  that  the  said  declaration  may  be  quashed,  &c. 

And  the  said  Dorothy  says,  that  by  any  thing  by  the  said  Joinder. 
Thomas  above  in  pleading  alleged  the  declaration  of  the  said 
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Dorothy  ought  not  to  be  quaahed^  because  she  says  that  tbe 
said  declaration  and  the  matters  in  the  same  contained,  are 
good  and  sufficient  in  law  to  compel  the  said  Thomas  to 
answer  the  said  declaration,  which  said  declaration  and  the 
matter  in  the  same  contained,  the  said  Dorothy  is  ready  to 
verify  and  prove  as  the  court,  &c. ;  and  because  the  said  Tho- 
mas does  not  answer  the  said  declaration,  nor  has  hitherto  in 
any  wise  denied  the  same,  the  said  Elizabeth  prays  judgment 
and  her  damages  on  occasion  of  the  premises  to  be  adjudged 
to  her,  &c.  And  because  the  court  of  our  lord  the  king  here 
is  not  yet  advided  what  judgment  to  give  of  and  upon  the  pre- 
mises, a  day  is  given  to  the  said  parties  before  our  lord  the 
king  at  Westminster^  until  Friday  next  after  three  weeks  of 
St.  Michael^  to  hear  their  judgment  of  and  upon  the  pre- 
mises, for  that  the  court  of  our  lord  the  king  here  is  thereof 
not  yet,  &c. 


Case  44. 


S.  C.  2  Keb. 
730.  740. 
The  payment 
of  money  due 
on  a  mortgage 
(the  mortgagee 
being  a  pre- 
tended delin- 
quent) into  the 
treasury  of  a 
committee, 
which  accord- 
ing to  the  rules 
of  those  times 
had  no  power 
to  receive  it, 
adjudged  a 
sufficient  pay- 
ment to  dis- 
charge the 
mortgagee  of 
it  by  force  of 
the  act  of  par- 
don, 12  Car.  2. 
c.  11. 


Wood  versus  Longuevill. 
Trin.  22  Car.  IL  Re^s/    Rot  1555. 

y^SSUMPSIT  by  Wood  plaintiff  against  LonguemU  bart. 
^dCM,  defendant,  on  a  case  directed  out  of  chancery,  to  be 
argued  in  this  court  on  the  matter  of  law,  in  which  the  case 
appeared  to  be  this : 

In  the  year  1657  one  Mitford  and  EUzabeth  his  wife,  b^g 
seised  in  right  of  the  wife  of  two  messuages,  &c.  in  the  town 
of  Newcastle-upon-  Tyne^  by  fine  conveyed  them  to  Sir  Andrew 
Young  knt.  in  fee,  who  afterwards  by  deed  declared  that  it 
was  only  a  mortgage  to  secure  the  payment  of  4007.  and  in- 
terest. The  400/.  not  being  paid,  Elizabeth  after  the  death  of 
Mitford  her  husband  for  700£  conveyed  the  tenements  to  the 
plaintiff  in  fee,  though  in  truth  the  said  Elizabeth  had  nothing 
but  the  equitable  right  of  redemption,  the  mortgage  being  for- 
feited. In  April  1643,  the  parliament  at  Westminster  by  an 
ordinance  enacts,  that  the  estates  real  and  personal  of  all  per- 
sons who  had  been,  were,  or  should  be  in  arms  against  the 
parliament,  should  be  seised  and  sequestered  into  the  hands 
of  committees  named  in  the  said  ordinance,  who  were  com- 
monly caUcd  the  committee  of  advance  and  composition; 
and  the  said  committees  were  impowered  to  sue  for  and  re- 
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cover  all  debts,  sums  of  money  and  other  duties,  and  to  make 
acquittaDceSy  and  this  was  afterwards  enlarged  and  confirmed 
hy  ordinances  and  acts  in  the  years  1646,  1649,  and  1650. 
In  November  1652,  the  parliament  by  a  pretended  act  declared 
the  aaid  Sir  Andrew  Young^  among  others,  to  be  a  delinquent, 
and  that  all  his  lands,  tenements  and  hereditaments,  estates 
and  interests  whereof  he  was  seised  or  possessed  on  the  20th 
day  of  May  1642,  or  ever  since,  should  be  Tested  and  settled 
m  certain  trustees  as  a  security  for  60,000/.  borrowed  on  the 
credit  of  the  said  act,  to  be  sold  to  several  persons  in  l/mdon^ 
with  a  saving  of  the  interest  of  all  persons  who  should  claim 
their  interest  before  the  committee  of  obstructions  named  in 
the  said  act.  The  plaintiff  took  notice  of  the  act,  and  accord- 
ingly pat  in  her  claim  to  the  said  messuages,  &c.  Afterwards, 
on  the  10th  of  May  1653,  there  was  a  pretended  discovery  of 
the  said  400/.  as  a  debt  due  to  Sir  Andrew  Youngs  made  to 
the  conunittee  for  advance  and  compounding  with  delinquents 
sittmg  at  Haberdashers'  Hall,  and  the  plaintiff  was  there- 
fore summoned  to  pay  in  the  400/.  to  their  treasury;  on 
the  20th  of  July  1653,  the  said  messuages  were  surveyed  and 
returned  to  the  said  commissioners  for  sale  as  an  estate  in  fee, 
and  in  the  present  possession  of  the  conunon wealth ;  on  the 
11th  oi  August  1653,  the  plaintiff  paid  in  the  400/.  into  the 
treasury  of  the  said  committee  for  advance;  afterwards  on 
the  24th  of  August  1653,  John  Blunt,  under  whom  the  de- 
fendant claimed,  not  knowing  of  the  payment  of  the  400/. 
by  the  plaintiff  to  the  committee  of  advance,  contracted  with 
the  trastees  for  the  purchase  of  the  said  messuages,  &c.,  as 
an  estate  in  fee  of  Sir  Andrew  in  present  possession,  and  in 
consideration  of  605/.  had  a  conveyance  in  fee  enrolled  from 
the  said  trustees;  on  the  30th  of  November  1654,  on  debate 
of  the  nouitter  between  the  plsuntiff  and  the  Kud  Blunt  before 
the  commissioners  of  obstructions,  they  declared  the  payment 
of  the  400/.  by  the  plaintiff  to  the  commissioners  for  advance 
to  be  paid  to  a  wrong  hand,  and  ordered  the  possession  of 
the  said  messuages  to  Blunt  the  purchaser.  Afterwards  in 
1655,  Sir  Andrew  Young  by  lease  and  release  conveyed  and 
ideased  to  Blunt  his  estate  and  interest ;  afterwards  the  plain^ 
"ff  exhibited  her  bill  in  the  exchequer  to  be  relieved  on  pay- 
inent  of  the  400L,  but  it  was  dismissed  and  she  could  not  be 
relieved,  and  Blunt  had  verdicts  at  law,  and  recovered  the 
posaesaon;  and  afterwards  since  the  king's  restoration  the 
plaintiff  exhibited  her  bill  in  chancery,  alleging  that  the  pay- 
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Wood  v.  ment  of  the  400Z.  to  the  commissioners  of  advance  was  now 
LoNGUE-  made  good  by  the  act  of  oblivion  and  indemnity  in  the  12th 
year  of  the  now  king  Charles  the  Second,  in  which  there  is 
a  clause  enacting,  that  no  person  or  persons,  who,  by  virtue 
of  any  order  or  warrant,  mediately  or  immediately  derived 
from  his  late  majesty,  or  his  majesty  that  now  is,  or  by  virtue 
of  any  act,  ordinance,  or  order  of  any  or  both  houses  of  par- 
liament, or  any  of  the  authorities  aforesaid,  or  any  committee 
or  committees  acting  under  them  or  any  of  them,  have  seised, 
sequestered,  levied,  advanced,  or  paid  to  any  public  use,  or 
into  any  public  treasury  within  this  kingdom,  any  goodsi, 
chattels,  debts,  rents,  sum  or  sums  of  money,  belonging  to 
any  person  or  persons  whatsoever,  shall  hereafter  be  sued, 
molested,  or  drawn  in  question  for  the  same,  but  that  they 
and  every  of  them  shall  be  discharged  against  all  persons, 
for  so  much  and  no  more  of  the  said  goods,  chattels,  debts, 
[  281  ]  rents,  sum  or  .sums  of  money,  as  their  several  and  respective 
orders  of  discharge  or  acquittances  extend  unto.  And  whe- 
ther upon  the  whole  matter  this  payment  by  the  plaintiff  of 
the  400Z.  to  the  commissioners  for  advance,  was  a  good  pay- 
ment within  the  intent  of  the  said  clause  in  the  act  of  oblivion 
or  not,  was  the  question.  And  the  plaintiff  shewing  the  whole 
matter  declared,  that  the  defendant  in  consideration  of  52., 
promised  to  pay  her  40/L,  if  it  was  a  good  payment  within  the 
said  clause,  and  then  the  plaintiff  averred  that  it  was  a  good 
payment  within  the  said  clause,  and  so  demanded  the  40L 
and  the  defendant  demurred  to  the  declaration. 

And  it  was  argued  in  Michaelmas  term  last  past,  Kelynge 
chief  justice  then  being  absent,  and  the  other  three  justices, 
namely,  Twysdeuy  Rainsfordy  and  Morton  were  of  opinion  that 
it  was  a  good  payment ;  but  they  gave  a  day  until  this  temi, 
and  now  it  was  argued  again,  Kelynge  chief  justice  being  pre- 
sent; and  the  defendant  took  several  exceptions.  1.  That 
the  plaintiff  had  not  any  acquittance  or  order  of  discharge, 
and  so  not  within  the  clause,  which  discharges  no  more  than 
what  is  comprehended  in  the  acquittance  or  order  of  dis- 
charge ;  but  it  is  here  so  far  from  a  discharge,  that  the  com- 
missioners of  obstructions  have  declared  that  the  plaintiff 
ought  not  to  be  allowed  it,  because  he  had  paid  the  money  to 
a  wrong  hand.  2.  That  though  it  might  be  a  good  payment 
to  discharge  the  plaintiff,  yet  it  cannot  be  a  good  payment 
to  charge  the  defendant;  for  now  the  plaintiff  endeavours 
not  only  to  discharge  himself,  but  to  charge  the  defend- 
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tmt  by  a  mean  to  make  him  pay  the  400/.  to  the  plaintiff, 
namelj,  by  an  allowance  of  that  money  as  part  of  the  money 
to  be  paid  by  the  plaintiff,  for  the  redemption  of  the  said  mes- 
suages. 3.  And  principally,  that  though  all  the  proceedings  of 
the  oonumssioners  and  houses  of  parliament  were  altogether 
illegal,  yet  they  observed  a  rule  and  method  among  them- 
selves ;  that  the  act  of  oblivion  intended  to  ratify  and  dis- 
charge the  parties  who  had  yielded  obedience  to  such  pro- 
ceedings ;  but  the  act  of  oblivion  did  not  intend  to  make  such 
payments  good  which  were  not  good  according  to  the  rules 
of  those  times ;  and  the  plaintiff  might  have  avoided  the 
payment  of  the  money  to  the  committee  of  advance,  if  she  had 
inforaied  them,  as  the  truth  was  and  the  plaintiff  knew  it  to 
be  BO,  that  the  estate  was  vested  in  the  trustees  for  sale ;  and 
therefore  the  money  ought  to  have  been  paid  to  the  trustees 
and  not  to  them ;  but  the  plaintiff  in  order  to  save  the  inte- 
rest which  was  due  for  the  400/.  voluntarily  paid  it  to  a  wrong 
hand;  and  therefore  there  was  no  reason  that  the  defendant 
should  be  damnified  thereby.  But  notwithstanding  these 
exceptions  judgment  was  given  for  the  plaintifi^  that  the 
payment  was  good,  by  the  whole  court  without  advice  or 
deliberation.  But  it  seems  to  me  that  it  was  a  case  of  great 
nicety,  and  would  have  deserved  greater  consideration  on  the 
last  point,  if  it  had  been  a  case  which  might  often  happen ; 
but  being  a  single  case,  which  is  never  likely  to  happen  again, 
it  was  not  considered,  nor  very  considerable. 


Wood  r. 

LONGUE- 
VILL. 
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Hil.  20&21  Car.  11.  Regis.     Rot.  1336. 


Case  4<5. 


to  wit 


Com- 


|/*\URlord  the  king  has  sent  to  his  right  trusty  Writ  of  error 
^^  and  well-beloved  Sir  John  Vaughan  knt,  chief-  ^^  p]^  ^" 
jufitice  of  his  bench,  his  writ  close  in  these  words,  to  wit:  the  King's 
Charki  the  Second  by  the  grace  of  God,  of  England^  Scotland, 
France,  and  Ireland,  king,  defender  of  the  faith,  &c.  to  our 
right-trusty  and  well-beloved  Sir  John  Vaughan  knt.  our  chief* 
justice  of  our  bench,  greeting:  Because  in  the  record  and 
proceedings,  and  also  in  the  giving  of  judgment,  in  a  plaint 
which  was  in  our  court  before  Sir  Orlando  Bridgman  knt.  and 
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bart.  and  his  companions  our  justices  of  the  said  bench,  by 
our  writ,  between  Richard  Poole  junior,  and  Sir  Thomas  Lon- 
guevill knt,  Anthony  Middletony  William  Purratt,  and  TTunfuu 
Leadally  of  the  taking  and  unjustly  detaining  of  the  cattle  of 
the  said  Richard^  manifest  error,  as  it  is  said,  hath  intervened, 
to  the  great  damage  of  the  said  Richard,  as  by  his  complaint 
we  are  informed :  We  being  willing  that  the  error,  if  any 
there  be,  should  in  due  manner  be  corrected,  and  full  and 
speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do 
command  you,  that  if  judgment  be  thereupon  given,  then  you 
send  to  us  distinctly  and  openly  under  your  seal,  the  record 
and  proceedings  aforesaid,  with  all  things  concerning  the 
same,  and  this  writ ;  so  that  we  may  have  them  in  15  days 
from  the  day  of  St  Martin^  wheresoever  we  shall  then  be  in 
Englandy  that  the  record  and  proceedings  aforesaid  being  in- 
spected, we  may  cause  to  be  further  done  thereupon,  for  cor- 
recting that  error,  wiiat  of  right,  and  according  to  the  law  and 
custom  of  JEnglandf  ought  to  be  done.  Witness  ourself  at 
Westminster,  the  28th  day  of  October,  in  the  20th  year  of  our 
reign. 

The  answer  of  Sir  John  Vaughan  knt.  the  chief  justice 
within  named. 

The  record  and  proceedings  of  the  plaint  whereof  mention 
is  within  made,  with  all  things  concerning  the  same,  I  send 
to  our  lord  the  king  wheresoever  &c.  at  the  day  and  place 
within  contained,  in  a  certain  record  to  this  writ  annexed,  as 
within  I  am  commanded.  John  Vaughan, 
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Pleas  at  Westminster  before  Sir  Orlando  Bridgman  knt*  and 
bart.  and  his  companions  justices  of  our  lord  the  king  of  the 
bench,  of  Michaelmas  term  in  the  1 9th  year  of  the  reign  of 
our  lord  Charles  the  Second,  by  the  grace  of  God,  o(  England, 
Scotland,  France,  and  Ireland,  king,  defender  of  the  faith,  &c. 
Ro.  499. 

Yorkshire,  to  wit.  Sir  TTiomas  Longuevill  knt.,  Anthony  Mid- 
dleton,  William  Purratt,  and  Thomas  Leadall,  were  siunmoned 
to  answer  Richard  Poole  junior  of  a  plea  wherefore  they  took 
the  cattle  of  the  said  Richard,  and  unjustly  detained  them 
against  gages  and  pledges,  &c.  And  whereupon  the  said 
Richard  by  William  Batlell  his  attorney,  complains  that  the 
said  Sir  Thomas,  Anthony,  William  and  Thomas,  on  the  27th 
day  of  February  in  the  1 8  th  year  of  the  reign  of  our  lord  the 
now  king,  at  Bume,  in  a  certain  place  called  Parkes,  took  the 
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cattle,  to  wit,  two  geldings,  three  coks,  one  bull,  liiree  steers  *  Poole  r. 
and  five  heifers  of  him  the  said  Richardy  and  unjustly  detained     Longue- 
them  against  gages  and  pledges  until,  &c  wherefore  he  says    ^    ^'^'•'     , 
that  he  is  injured  and  has  damage  to  the  value  of  102,,  and 
therefore  he  brings  suit,  &c. 

And  the  said  Sir  Thomas  Longuemll,  Anthony  Mtddteton^  Avowry  and 
mWamJPurratt,  and  Th<mas  Leadalk  by  Christopher  Hani-  ^S"!!^"^/"" 
mond  their  attorney,  come  and  defend  the  wrong  and  injury 
when,  &C.    And  the  said  Sir  Thomas  Longuevill  in  his  own 
right  well  avows,  and  the  said  Anthony y  fftlUam,  and  Thomas 
Leadally  as  bailiffs  of  the  said  Sir  Thomas  Lonyuevilly  weU 
acknowledge  the  taking  of  the  said  cattle  in  the  said  place  in 
which,  &C.  and  justly,  &c.,  because  they  say  that  before  the 
add  time  when  the  taking  of  the  said  cattle  is  above  supposed 
to  be  made,  and  also  at  the  said  time  when,  &c.,  the  said  Sir 
Thomas  Longuemlly  in  right  of  Mary  now  his  wife,  was  and 
yet  is  seised  of  and  in  a  messuage,  three  bams,  and  three 
hundred  acres  of  land  with  the  appurtenances,  situate,  lying 
and  being  in  Bume  aforesaid,  in  the  county  aforesaid,  whereof 
the  said  place  called  Parkes  in  which,  &c.  is,  and  at  the  said 
tune  when,  &c  was  parcel,  in  his  demesne  as  of  fee  (1),  and 
the  said  Sir  Thomas  Longuevill  being  so  as  aforesaid  seised 
of  the  said  tenements  with  the  appurtenances  whereof,  &c., 
he  the  said  Sir  .Thomas  Longuevill  afterwards,  and  before  the 
6aid  time  when,  &c.  to  wit,  on  the  last  day  of  March  in  the 
17th  year  of  the  reign  of  our  said  lord  Charles  the  Second 
now  king  of  England,  at  Bume  aforesaid,  demised  the  said 
tenements  with  the  appurtenances  whereof,  &c  to  one  Robert 
Burdax,  to  have  and  to  hold  the  said  tenements  with  the 
appurtenances  whereof,  &c.  to  the  said  Robert  and  his  assigns, 
from  the  feast  of  The  Annunciation  of  the  Blessed  Virgin 
Mary  then  last  past  until  the  full  end  and  term  of  one  whole 
year  from  thence  next  following  and  fully  to  be  compleat  and      r  gg^  -i 
ended;  yielding  and  paying  therefore  for  the  said  year  to  the 
^d  Sir  Thomas  Longuevill  and  his  assigns,  the  rent  of  78/. 
of  lawful  money  of  England,  to  be  paid  at  the  feast  of  St, 
Michael  the  Archangel,  and  the  feast  of  The  Annunciation  of 

(1)  This  way  of  pleading  the  seisin  "  said  Sir  T.  L,  and  M.  his  wife  were 

ofahusband  in  right  of  his  wife,  is  held  **  seised  of  and  in,    &c.   in   their   de- 

to  be  improper  and  bad  on  a  special  **  mesne  as  of  fee,  in  right  of  the  said 

demurrer;  the  correct  mode  of  plead-  "  Mary.**      See  Vol.   h   253.   Took  v. 

ing  their  seisin  is  to  state,  "  that  the  Glascock,  note  (4-). 
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the  Blessed  Virgin  Mary  by  even  and  equal  portions ;  by  vir- 
tue of  which  said  demise  the  said  Robert  Burdax  entered  into 
the  said  tenements  with  the  appurtenances  whereof,  &c  and 
was  possessed  thereof,  and  held  and  enjoyed  the  said  tene- 
ments until  the  25th  day  of  March  in  the  18th  year  of  the^ 
reign  of  our  said  lord  the  now  king,  by  virtue  of  the  said  de- 
mise ;  and  because  39Z.  of  the  rent  aforesaid  above  reserved, 
for  the  half  of  the  said  one  year  above  granted  ended  on  the 
feast  of  St  Michael  the  Archangel  in  the  17th  year  aforesaid, 
were,  and  still  are,  in  arrear  and  unpaid  to  the  said  Sir 
Thomas  Lanffuevilly  wherefore  the  said  Sir  Thomas  LojigueviU 
in  his  own  i;ight,  and  the  said  Anthony,  William^  and  Thomas 
Leadally  as  servants  of  the  said  Sir  Thomas  Longuevill^  and 
by  his  command,  at  the  said  time  when,  &c  entered  into 
the  said  place  called  the  Parhes  in  which,  &c.,  being  parcel  of 
the  said  tenements  with  the  appurtenances  so  as  aforesaid  de- 
mised to  the  said  Robert  Burdaxy  as  in  land  liable  (2)  to  and 


(2)  A  distress  for  rent  roust  be  made 
upon  some  part  of  the  demised  pre- 
mises ;  otherwise  the  tenant  may  either 
rescue  the  distress  or  bring  an  action 
of  trespass.  Co.  Litt  161.  a.  2  Inst 
131.  1  Rol.  Abr.  671.  (M.)  pi.  3. 
As  where  in  trespass  for  entering  the 
plaintiff's  house  and  taking  his  goods, 
the  defendant  justified  that  he  let  the 
house  to  him  forgone  term  at  a  certain 
rent,  and  a  stable  to  him  for  another 
term  at  a  certain  rent,  and  there  being 


rent  in  arrear  on  both  demises,  he  dis- 
trained the  goods  in  the  house  for  the 
rent  of  both  the  premises ;  this  justifica- 
tion was  held  ill  on  demurrer;  for  these 
being  separate  demises,  there  ought  to 
have  been  separate  distresses  on  the  sevc" 
ral  premises  subject  to  the  distinct  rents  ; 
and  no  distress  on  one  part  could  be 
good  for  both  rents.  2  Str.  1040.  Rogers 
v.  Birkmire,  Cas.  temp.  Hardw.  245. 
S.C.  (a)  But  if  the  landlord,  coming  to 
distrain,  sees  the  cattle  on  the  demised 


(a)  [In  Buszard  v.  Capel^  4  Bing. 
1S7.  12  Moore,  339.  S.  C.  the  court 
of  C.  P.  held,  that  a  barge,  attached  by 
a  rope  to  a  wharf,  might  be  distrained 
for  rent  arrear  in  respect  of  the  wharf 
and  premises  attached  to  it.  But  in  a 
subsequent  case  between  the  same  par. 
ties  in  the  court  of  K.  B.,  reported  in 
8B.  &  C.  141.  2M.&  R.  197.  S.C,  it 
was  stated  b}'  a  special  verdict,  that,  by 
an  indenture.  A,  demised  to  B,  all  that 
wharf  next  the  river  Thames,  described 
by  abutments,  together  with  all  ways, 
paths,  passages,*easementS;  profits,  com- 
modities, and  appurtenances  whatsoever 


to  the  said  wharf  belonging ;  and  that 
by  the  indenture  the  exclusive  use  of 
the  land  of  the  river  Thames,  opposite 
to  and  in  front  of  the  wharf,  between 
high  and  low  water  mark,  as  well  when 
covered  with  water  as  dry,  for  the  ac- 
commodation of  the  tenants  of  the 
wharf,  was  demised  as  appurtenant  to 
the  wharf;  but  that  the  land  itself  be- 
tween high  and  low  water  mark  was  not 
demised  :  And  it  was  held  that  the 
lessor  could  not  distrain  barges  lying 
there  and  attached  to  the  wharf  by 
ropes :  And  Lord  Tenterden  said,  that 
if   the    meaning    of    the    finding    of 
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cbu^eable  with  the  distress  of  the  said  Sir  Thomas  Longuevilly 
and  took  and  distrained  the  said  cattle  in  the  said  declaration 
above  mentioned,  then  being  levant  and  couchant  in  and 
upon  the  said  place  called  Parkes,  in  which,  &c  for  the  said 
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premises,  and  the  tenant,  to  prevent 
the  distress,  drives  them  from  off  the 
premises,  the  landlord  may  freshly  fol- 
low and  distrain  them ;  but  if  the  land- 
lord did  not  see  the  cattle  on  the  pre- 
mises, he  cannot  distrain  them,  though 
they  were  driven  away  on  purpose  to 
prevent  his  distress ;  nor  can  he  distrain 
them  if,  after  he  has  seen  them,  they  go 
off  the  premises  of  their  own  accord. 
Co.  Litt  161.  a.  2  Inst  131.  1  Rol. 
Abr.  671.  (M.)  pi.  1,  2.  But  now  by 
statute  8  Ann.  c  H.  s.  2.  extended 
and  enkrged  by  statute  11  Geo.  2. 
c.  19.  s.  1,  2.  it  is  enacted,  that  in  case 
any  tenant,  lessee  for  life,  term  of  years, 
at  will,  sufferance,  or  otherwise,  of  any 
messuages,  lands,  tenements,  or  here- 
ditaments, upon  the  demise  or  holding 
whereof  any  rent  is  reserved,  due,  or 
made  payable,  shall  fraudulently  or  clan- 
destinely convey  away,  or  carry  off  or 
from  such  premises,  his  goods  or  chat- 
tels, to  prevent  the  landlord  or  lessor 


from  distraining  the  same  for  arrears  of 
rent  so  due,  or  made  payable,  it  shall 
be  lawful  for  every  landlord  or  lessor, 
or  any  person  by  him  for  that  purpose 
lawfully  empowered,  within  the  space 
of  thirty  days  next  ensuing  such  con- 
veying away  or  carrying  off  such  goods 
or  chattels  as  aforesaid,  to  take  and 
seize  such  goods  and  chattels,  wherever 
the  same  shall  be  found,  as  a  distress  for 
the  said  arrears  of  rent,  and  the  same 
to  sell  or  otherwise  dispose  of  in  such 
manner  as  if  the  said  goods  and  chattels 
had  actually  been  distrained  by  such 
lessor  or  landlord,  in  and  upon  such 
premises  for  such  arrears  ;  provided  that 
no  landlord  or  lessor,  or  other  person 
entitled  to  such  arrears  of  rent,  shall 
take  or  seize  any  such  goods  or  chattels 
as  a  distress  for  the  same,  which  shall 
be  sold  bond  fide  for  a  valuable  consider- 
ation before  such  seizure  made,  to  any 
person  not  privy  to  such  fraud.  (6) 
If  the  tenant  fraudulently  or  clan- 


the  jury  were  that  the  land  itself  was 
demised  as  appurtenant  to  the  wharf, 
that  would  be  finding  that  one  piece 
of  ground  was  appurtenant  to  ano- 
ther,  which,  in  law,  could  not  be  :  If 
the  meaning  were,  that  the  use  and 
enjoyment  of  this  land  passed  as  ap- 
purtenant, that  would  be  a  mere  pri- 
vilege or  easement,  and  the  rent  would 
not  issue  out  of  that :  The  landlord, 
therefore,  could  not  distrain  there  for 
rent  issuing  out  of  the  land,  in  respect 
of  which  the  easement  or  privilege  had 
its  existence  :  That  is  understood  to 
he  the  law  of  the  land;  and  an  Act 
of  Parliament  was  passed  to  remedy 
thia  inconvenience,  as  far  as  rights  of 


common  were  concerned.  This  de- 
cision was  affirmed  in  the  Exchequer 
Chamber,  6  Bing.  150.  3  Y.  &  Jerv.  150. 
The  Act  of  Parliament  above  referred 
to  is  the  statute  11  Geo.  2.  c.  19.  s.  8. 
by  which  the  landlord  is  empowered  to 
distrain  any  cattle  or  stock  depasturing 
on  any  common,  appendant  or  appurte- 
nant, or  any  ways  belonging  to  the 
lands  dembed.^ 

(b)  By  s.  3.  of  the  statute  a  penalty 
is  imposed  of  double  the  value  upon  the 
tenant  so  removing  the  goods,  or  the 
person  assisting  the  same.  But  a 
creditor  may,  with  the  assent  of  the 
debtor,  take  possession  of  the  goods  of 
his  debtor,  and  remove  them  from  the 
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Poole  v.  rent  being  so  as  aforesaid  in  arrear  to  the  said  Sir  TTiomoM 
LoNGUE-  Lonffuemll,  as  they  lawfully  might.  And  this  they  are  ready 
to  verify ;  wherefore  they  pray  judgment  and  a  return  of  the 
said  cattle  together  with  their  damages,  costs  and  charges  by 


destinely  removes  his  goods  from  off 
the  premises  before  any  rent  is  due, 
though  it  be  but  the  day  before  rent 
is  due,  it  is  considered  not  to  be  within 


the  statute,  which  is  held  to  apply  only 
to  the  case  where  rent  is  in  arrear  at  the 
time  the  goods  are  removed,  (c)  There- 
fore the  law  seems  to  be  defective  in 


premises  for  the  purpose  of  satisfying 
a  hondfidt  debt,  without  incurring  the 
penalty;  although  the  creditor  takes 
possession  knowing  the  debtor  to  be  in 
distressed  circumstances,  and  under  an 
apprehension  that  the  landlord  will 
distrain.  5  M.  &  S.  200.  Bach  v. 
Meats.  [See  also  8  B.  &  C.  537- 
Brooke  v.  Noahes.  2  M.  &  R.  570.  S.C. 
Where  the  value  of  the  goods  removed 
does  not  exceed  50/.,  the  landlord  has  an 
option,  whether  he  will  proceed  by  action 
of  debt  under  the  3d  section,  or  by  sum- 
mary application  to  two  or  more  justices 
under  the  4th.  9  Pri.  301..  Stanley  v. 
Wharton,  10  Pri.  138.  S.  C.  1  Stark. 
169.  fforsefall  v.  Bam/.  M.  &  Malk. 
175.  Bromley  v.  ffolden.y—The  statute 
applies  to  the  goods  of  the  tenant  only, 
and  not  to  those  of  a  stranger :  where- 
fore a  plea  (in  an  action  by  a  stranger) 
justifying  the  following  goods  off  the 
premises,  and  distraining  them  for  rent 
arrear,  must  shew  that  they  were  the 
tenant's  goods.  5  M.  &  S.  38.  Thornton 
V.  Adams.  [6  C.  &  P.  225.  Postman  v. 
Harrell.  Accord.  See  also  9  A.  &  £. 
461 .  And  the  plea,  where  the  declaration 
charges  a  breaking  and  entering  the 
plaintiff's  house  or  land  and  taking  the 
goods,  should  be  confined  to  the  break- 
ing and  entering,  and  the  property  in 
the  goods  should  be  traversed  in  a 
separate  plea.  9  A.  &  E.  457.  Fletcher 
v.  Marillier.  1  P.  &  D.  354.  S.  C— The 
landlord  cannot  justify  under  the  statute, 
if  he  has  parted  with  the  reversion  before 


the  goods  are  removed.  7  C.  &P.  501. 
Ashmore%.  Hardy,  cor&m  Patteson  J.] 

(c)  This  doctrine  was  recognised 
by  Eyre  C.  J.  in  3  Esp.  N.  P.  C.  15. 
Watson  V.  Main  :  but  doubted  by  Lord 
EUenborough  C.  J.  in  4  Camp.  136. 
Fumeaux  v.  Fotherby.  [However,  it 
has  been  since  confirmed  in  1  Bing. 
N.  S.  767.  Rand  v.  Vaughan.  1  Scott, 
670.  S.  C.  See  also  1  Cr.  &  M.  230. 
note  (a).    Northfield  v.  Nightingale. 

In  the  above  cited  case  of  Watson  v. 
ilfatn,  it  was  considered  that  to  justify 
the  landlord  in  seizing  under  the  statute, 
the  removal  of  the  goods  off  the  de- 
mised premises  must  have  been  secret, 
and  not  open  and  in  the  face  of  day,  as 
in  such  case  the  removal  could  not  be 
said  to  be  clandestine  within  the  mean- 
ing of  the  Act.  But  it  has  been  since 
held  that  the  statute  applies  to  all  cases 
where  a  landlord  is,  by  the  conduct  of 
his  tenant  in  removing  goods  from  pre- 
mises for  which  rent  is  due,  turned  over 
to  the  barren  right  of  bringing  an  action 
for  his  rent ;  and,  therefore,  where  a 
tenant  openly  and  in  the  face  of  day, 
and  with  notice  to  his  landlord,  removed 
his  goods  without  leaving  suiRcient  on 
the  premises  t6  satisfy  the  rent  then  due, 
and  the  landlord  followed  and  distrained 
the  goods,  it  was  held,  that  though  the 
removal  might  not  be  clandestine,  yet 
as  it  was  fraudulent,  (which  was  a  ques- 
tion for  the  jury,)  the  landlord  was  jus- 
tified under  the  statute.  4  D.  &  R.  33* 
Opperman  v.  Smit/i.     The  same  point 


ffil.  22  &  23  Car.  11.  Regis. 

them  about  their  suit  expended,  according  to  the  form  of  the 
statute  in  such  case  lately  made  and  provided,  to  be  adjudged 
to  them,  &c  (3) 

And  the  said  Richard  Foole  says,  that  the  said  Sir  Thomas 
LmguevUl  for  the  reason  above  alleged,  ought  not  to  avow, 
nor  the  said  Anthony^  William,  and  Thomas  Leadall,  as  bailiffs 
of  the  said  Sir  Thomas  Lonffuevilly  to  acknowledge  the  taking 
of  the  said  cattle  in  the  said  place  in  which  to  be  just,  &c., 
because  he  says,  that  he  the  said  Richard  Poole  at  the  said  time 
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Plea  in  bar. 
That  the  cattle 
escaped  into  the 
hcua  in  quot&e, 
through  the 
defect  of  the 
fences,  which 
the  tenant  was 


this  respect.  If  a  landlord  distrain  un- 
der this  statute  goods  that  have  been 
fraudulently  or  clandestinely  removed, 
and  the  tenant  bring  an  action  of  tres- 
pass against  him,  he  must  plead  spe- 
cially that  he  made  the  distress  by 
virtue  of  this  statute,  and  cannot  give  it 
Id  evidence  under  the  general  issue,  (d) 
So  if  the  tenant  bring  replevin,  the 
defendant  must  avow  specially  under 
the  statute. 

As  to  the  place  where  a  distress  for 
rent  n^y  be  taken,  it-  is  holden  that  it 
may  be  taken  in  a  house,  if  the  outer 


door  is  open.  1  Rol.  Abr.  671.  (M.) 
pi.  1 .  5  Rep.  92.  a.  S.  P.  Or  if  a  win- 
dow is  open,  the  landlord  may  enter 
into  the  house  through  it.  1  Rol.  Abr. 
671.  (M.)  pi.  2.  But  th«  landlord  can- 
not break  open  the  outer  door,  or  win- 
dow, to  distrain,  though  if  the  outer 
door  is  open,  and  he  enters  the  house, 
he  may  break  open  an  inner  door. 
Comb.  17.  Nor  can  the  landlord  enter 
into  his  tenant's  barn,  if  it  be  locked ; 
agreeable  to  wKich,  Lord  Hardtoicke 
held  that  a  padlock,  put  on  a  barn  door, 
could  not  be  opened  by  force  to  take 


had  been  previously  decided  at  N.  P. 
rxiLyster  v.  Brown,  1  C.  &  P.  121. 
coram  Park  J.  See  also  9  Pri.  301. 
Stanley  v.  Wharton.  M.  &  Malk.  535. 
Parrty  v.  Duncan,  per  Tindal  C.  .J. 
The  mere  removal  of  the  goods^  by  the 
tenant  from  the  premises  demised  when 
rent  is  in  arrear,  is  not  of  itself  frau- 
dulent as  against  the  landlord  ;  to  jus- 
tify him  in  pursuing  them  he  must  shew 
that  they  were  removed  with  a  view  to 
dude  a  distress.  7  Bing.  243.  Parry  v. 
Duncan.  5  M.  &  P.  19.  S.  C.  And  it 
seems  that  it  is  a  question  for  the  jury 
whether  the  removal  was  fraudulent 
within  the  statute,  although  it  be  ad- 
mitted at  the  trial  by  the  tenant  that 
the  removal  was  to  avoid  a  distress.  1 
Cr.  &  M.  227.  John  v.  Jenkins.  3 
Tyrw.  170.  S.  C.    It  is  not;  however, 


necessary  for  the  landlord  to  prove  that 
a  distress  was  in  progress,  or  about  to  be 
put  in  execution,  or  even  contemplated. 
10  Pri.  138.  Stanley  v.  Wharton.  But 
it  has  been  held  that  he  must  shew  that 
there  was  no  sufficient  distress  left  on 
the  premises.  M.  &  Malk.  533.  Parrey 
V.  Duncan,  coram  Tindal  C.  J.] 

{d)  Held  by  Lord  EUenborough  C.  J. 
in  4*  Camp.  136.  [See  also  1  Esp.  257. 
Vaughan  v.  Davis,  coram  Rooke  J. 
12  A.  &  E.  352.  Bowler  v.  Nicholson, 
per  Littledak  J.  6  C.  &  P.  225. 
Postman  v.  Harrell,  coram  Tindal 
C.  J.  The  21st  section  of  the  statute, 
by  which  the  landlord  is  empowered  to 
plead  the  general  issue,  relates  only  to 
distresses  made  upon  the  premises  in 
respect  of  which  the  rent  is  due.  6 
C.  &  P.  226.] 
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bound  to  repur, 
and  before 
plaintiff  had 
notice  of  the 
escape,  the  de- 
fendant dis- 
trained theni. 


when,  &c.  and  long  before  was  possessed  of  and  in  a  close  of 
pasture  in  Burne  aforesaid,  adjoining  next  and  contiguous  to 
the  said  place  called  Parkes  in  which,  &c ;  and  the  said 
Richard  Poole  further  says  that  the  said  Sir  ThoTnas  Longuevill^ 
and  all  those  whose  estate  the  said  Sir  Thomas  now  hath,  and 
at  the  said  time  when,  &c  had,  of  and  in  the  said  close  called 
Parkes  in  which,  &c.  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  have  made  and  repaired,  and  have 


com  in  it  as  a  distress.  Exeter  Summer 
Assizes  1735.  9  Vin.  129.  pi.  6.  (e)  But 
now  by  statute  H  Geo.  2  c.  19.  s.  7. 
it  is  enacted,  that  where  any  goods  or 
chattels  fraudulently  or  clandestinely 
conveyed  or  carried  away  by  any  ten- 
ant, lessee,  his  servant,  agent,  or  other 
person  aiding  and  assisting  therein, 
shall  be  put,  placed,  or  kept  in  any 
house,  bam,  stable,  out-house,  yard, 
close,  or  place  locked  up,  fastened,  or 
otherwise  secured,  so  as  to  prevent 
such  goods  or  chattels  from  being  taken 
and  seized  as  a  dbtress  for  rent,  it  shall 
be  lawful  for  the  landlord,  lessor,  his 
steward,  bailiff,  receiver,  or  other  per- 
son empowered,  to  take  and  seize  as  a 
distress  for  rent  such  goods  and  chat- 
tels, (first  calling  to  his  assistance  the 
constable,  headborough,  borsholder,  or 
other  peace-officer  of  the  hundred,  bo- 
rough, parish,  district,  or  place  where 
the  same  shall  be  suspected  to  be  con- 
cealed,   and   in   case    of   a  dwelling- 


house,  oath  being  also  first  made  be- 
fore some  justice  of  the  peace  of  a  rea- 
sonable ground  to  suspect  that  such 
goods  and  chattels  are  therein),  in  the 
day  time  to  break  open  and  enter  into 
such  house,  bam,  stable,  outhouse,  yard, 
close  and  place,  and  to  take  and  seize 
such  goods  and  chattels  for  the  arrears 
of  rent,  as  he  might  have  done  by  virtue 
of  that  or  any  former  act,  if  such  goods 
and  chattels  had  been  put  in  any  open 
field  or  place.  (/) 

With  regard  to  the  time  of  making 
the  distress,  it  seems  settled  that  the 
landlord  cannot  distrain  for  rent  on  the 
day  in  which  it  is  reserved  and  made 
payable ;  for  it  is  not  due  until  the  last 
minute  of  that  day.  1  Saund.  287. 
Duppa  V.  MayOf  per  Hale  Chief  Baron. 
10  Rep.  127.  b.  Clun'^  case.  And  the 
landlord  could  not  at  the  common  law 
have  distrained  after  the  term  was  ex- 
pired, but  was  obliged  to  have  recourse 
to  an  action  of  debt  to  recover  his  rent ; 


(5)  It  was  held  in  4  Taunt  562. 
Gould  v.  Bradstocky  that  trespass  would 
not  lie  against  a  landlord,  who  occupied 
an  apartment  over  a  mill  demised  to 
his  tenant,  from  which  it  was  divided 
only  by  a  boarded  floor  without  any 
ceiling,  for  taking  up  the  floor  of  his 
own  apartment,  and  entering  through 
the  aperture  to  distrain  for  rent. 

(/)  [A  plea  justifying  the  breaking 
open  a  lock  under  this  section  must  aver 
that  a  constable  was  present;  7  Bing.  651. 


Rich  V.  WooUey,  5  M.  &  P.  663. 
S.  C. ;  though  it  has  been  held  not  to 
be  requisite  that  he  should  be  an  ordi- 
nary peace  officer ;  it  is  enough  if  he 
has  a  warrant  constituting  him  a  con- 
stable for  this  purpose.  1  M .  &  Rob. 
284.  Cartwright  v.  Smith.  So  if  the 
plea  justifies  breaking  open  a  house,  it 
must  aver  that  a  previous  application  to 
a  magistrate  was  made  pursuant  to  the 
statute.  7  Bing.  658.  660.  per  Tindal 
C.  J.] 
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been  used  and  accustomed  to  make  and  repair,  the  hedges 
and  fences  between  the  said  close  called  Parkes  in  which,  &c. 
and  the  said  close  of  pasture  of  the  said  Richard;  and  the  said 
Richard  says  that  before  the  said  time  when,  &c.  and  also  at 
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and  therefore  if  a  lease  was  made  for  a 
year,  reserving-  rent  payable  at  Lady- 
day  and  Michaeinuu,  the  landlord 
could  not  distrain  for  the  rent  due  at 
Michaelmas^  because,  having  no  power 
to  distrain  until  the  day  after,  he  was 
then  too  late,  for  the  term  was  expired. 
Doct.  &  Stu.  Dial.  2-  c  9.  Bro.  Dis- 
tress, 19.  Co.  Litt  47.  b.  1  Rol.  Abr. 
672.  pL  8.  And  it  was  the  same  thing, 
though  the  lessee  held  over  by  suffer- 
ance or  wrong  after  the  expiration  of 
bis  term ;  for  he  was  not  in  possession 
in  privity  of  the  lease;  1  Rol.  Abr, 
672.  pL  10.  Harrison  v.  Metcalf,  Cro. 
Jac  442.  S.  C.  2  Bac.  Abr.  107 ;  and 
the  case  in  Keilw.  96.  a.  pi.  5.  to  the 
contrary,  being  cited  in  Harrison  v. 
Metealfi  was  over-ruled.  However, 
though  the  term  for  which  the  land  is 
expressly  demised  expires,  yet  if  the 
tenant  is  intitled,  by  the  custom  of  the 
country,  to  the  corn  which  he  has 
Mwn  on  a  part  of  the  land,  generally 
called  an  off-going  crop,  and  to  deposit 
it,  when  reaped,  on  the  premises  until 
a  certain  time,  thb  custom  is  held  to 
amount  to  an  'implied  agreement  be- 
tween the  parties,  that  the  relation  of 
landlord  and  tenant,  or  in  other  words, 
the  term  shall  continue,  as  to  that  part 
of  the  premises,  until  the  time  limited 


by  the  custom  is  determined,  and. con- 
sequently the  landlord  may  within  that 
time  distrain  the  corn  for  rent  due  at 
'  the  expiration  of  the  term  for  which  the 
whole  estate  was  demised.  1  H.  Black.  5. 
Beavan  v.  Delahay,  (g)  But  now  by 
Stat  8  Ann.  c.  14.  s.  6,  7.  reciting  that 
tenants  pur  auter  vie,  and  lessees  for 
years  or  at  will,  frequently  hold  over 
the  tenements  to  them  demised,  after 
the  determination  of  such  leases,  and 
that  after  the  determination  of  such, 
or  any  other  leases,  no  distress  can 
by  law  be  made  for  any  arrears  of 
rent  that  grew  due  on  such  respective 
leases  before  the  determination  thereof, 
it  is  enacted,  that  it  shall  be  lawful  for 
any  person  having  any  rent  in  arrear, 
or  due  upon  any  lease  for  life  or  lives, 
or  for  years,  or  at  will,  ended  or  deter- 
mined, to  distrain  for  such  arrears,  after 
the  determination  of  the  said  respective 
leases,  in  the  same  manner  as  they 
might  have  done  if  such  lease  or  leases 
had  not  been  ended  or  determined: 
provided  that  such  distress  be  made 
within  the  space  of  six  calendar  months 
after  the  determination  of  such  lease, 
and  during  the  continuance  of  such 
landlord's  title  or  interest,  and  during 
the  possession  of  the  tenant  from  whom 
such  arrears  became  due.  (h)  If  the  dis- 


(g)  [So  where,  by  agreement  as  well  as 
by  the  custom  of  the  country,  a  tenant 
was  to  have  the  use  of  the  bams  and 
gate-rooms  to  thrash  out  his  corn  and 
fodder  his  cattle  till  the  May-day  after 
the  expiration  of  his  term;  and  his 
tenn  expired  at  Michaelmas  1824 ;  and 
l»e  was  then  restrained  by  injunction 
from  carrying  off  the  premises  com  in 

you  II.  PART  IL 


the  straw ;  it  was  held,  on  the  authority 
of  Beavan  v.  Dekthay,  that  the  land- 
lord had  a  right  to  distrain  in  January^ 
1825,  independently  of  the  statute  of 
Anne.  3  Bing.  364.  KniglU  v.  Benett. 
1 1  Moo.  227.  S.C.  See  also  16  East,  71. 
Boraston  v.  Green,  per  Bayley  J.] 

(h)  [The  statute  is  not  confined  to  a 
tortious  holding  over,  or  to  the  holding 
B 
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the  said  time  when,  &c,  the  hedges  and  fences  between  the 
said  close  in  which,  &a  and  the  said  close  of  pasture  of  him 
the  said  Bichard  Poole^  were  broken,  open,  and  in  decay 
through  the  want  of  the  repairing  thereof;  wherefore  the 
cattle  of  the  said  Richard^  being  before  then  put  into  the  said 


tress  be  replevied,  or  trespass  brought, 
the  defendant  in  his  avowry  or  plea 
must  shew  specially  that  he  took  the 
distress  by  virtue  of  this  statute,  (t) 

(3)  There  was  a  considerable  degree 
of  nicety  and  difficulty  in  an  avowry  or 
cognizance  for  rent  at  the  common 
law,  from  which  the  plaintiff  the  tenant, 
against  the  merits  of  the  case,  often 
derived  great  advantage,  by  traversing 
some  part  of  the  title  stated  therein, 
and  thereby  putting  the  defendant 
under  the  necessity  of  proving  it  at 
the  trial.  It  was  necessary  in  the 
avowry  or  cognizance  to  shew,  that 
the  defendant,  or  some  person  from 
whom  the  reversion  came  to  him,  was 
seised  and  the  quantity  of  estate  which 
he  was  seised  of,  and  that  he  made  a 
lease  to  the  plaintiff  for  life,  or  years, 
or  at  will,  and  the  descent  or  grant  of 
the  reversion  to  the  defendant  Lib. 
Plac.  264.  Clift.  640.  Post,  310.  So  if 
tenant  for  years  had  letten  the  estate  to 
another  for  a  less  term  at  a  certain  rent, 


and  distrained  for  the  rent,  it  was  in- 
cumbent on  him  in  his  avowry  to  shew 
the  commencement  of  his  estate,  by 
laying  the  fee  in  some  person  who 
granted  the  term,  and  then  deducing 
the  title  to  it  down  to  himself  from  the 
grantee  of  the  term ;  which  was  often 
a  difficult  and  impracticable  thing  to  be 
done,  especially  in  long  terms  for  years, 
which  are  generally  assigned  to  a  great 
number  of  persons.  2  Salk.  562.  SeUhf 
V.  DMy.  S.  C.  Carth.  444.  Comb. 
476.  1  Ld.  Raym.  331.  1  Bro.  P.  C. 
74.  And  for  the  same  reason  an 
avowry  for  rent  stating  that  A^  habens 
Hiulum  demised  to  the  defendant,  and 
that  he  made  an  under-lease  to  the 
plaintiff,  was  held  bad  on  demurrer. 
2  Str.  796.  Reynolds  v.  Thorpe.  But 
now  with  respect  to  avowries  and  cog- 
nizances for  rent,  it  is  enacted  by  statute 
11  Geo.  2.  c  19.  s.  22.  that  it  shall 
be  lawful  for  all  defendants  in  replevin 
to  avow  or  make  cognizance  generally, 
that  the  plaintiff  in  replevin,  or  other 


of  the  whole  of  the  demised  premises. 
Therefore  where  a  tenant,  by  tlie  per- 
mission of  his  landlord,  remained  in 
possession  of  part  of  a  farm  after  the 
expiration  of  the  tenancy,  it  was  held 
that  the  landlord  might  distrain  on  that 
part  within  six  months  after  the  expir- 
ation of  the  tenancy.  4  B.  &  C.  51. 
Nuttall  V.  Staunton,  6  D.  &  R.  155. 
S.  C.  However^  to  make  the  statute  ap- 
plicable, there  must  be  a  keeping  posses- 
sion as  the  party's  own,  to  the  exclusion 
of  other  people.  7  A.  &  E.  110.  Tay* 
lerson  v.  Peters.  2  N.  &  P.  622.  S.  C] 
(t)  A    landlord    has    no    right    to 


distrain  unless  there  be  an  actual  demise 
to  the  tenant  at  2l  fixed  renJL  Therefore 
if  the  tenant  be  let  into  possession  under 
an  agreement  for  a  lease,  the  landlord 
cannot  distrain,  but  his  remedy  is  an 
action  for  use  and  occupation.  2  Taunt 
148.  Hegan  v.  Johnson^  5  B.  &  A. 
322.  Bunk  y.  Hunter.  [See  also  26. 
Sc  Ad.  336.  Gardiner  v.  WiUkmsw. 
7  Bing.  451.  Regnart  v.  Porter.  5  Moo. 
&P.370.S.C.  But  a  tenancy  such  as  will 
authorize  a  distress  may  be  implied  from 
circumstances.  See  the  oases  collected 
ant^  Vol.  I.  p.  276  a.  et  seq.  note  (a).] 
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doee  of  pasture  of  him  the  said  Richardy  afterwards  and  be- 
fore the  said  time  when,  &c.  to  wit,  on  the  said  27th  day  of 
February  in  the  18  th  year  aforesaid,  escaped  out  of  the  said 
dose  of  pasture  of  the  said  Bichard,  and  through  the  defeot 
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tenant  (J)  of  the  lands  and  tenements 
whereon  such  distress  was  made,  en- 
jojed  the  same  under  a  grant  or  demise 
•t  such  a  certain  rent,  during  the  time 
wherein  the  rent  distrained  for  in- 
curred, which  rent  was  then  and  still 
remains  due,  without  further  setting 
forth  the  grant,  demise  or  title  of  such 
landlord  or  lessor  (A),  and  if  the  plaintiff 
shall  become  nonsuiti  discontinue,  or 
have  judgment  against  him,  the  de- 


fendant shall  recover  double  costs.  It 
is  held  that  a  plea  in  bar  of  dS?  injurid 
9ud  proprid  abtque  iali  eausa^  to  an 
avowry  or  cognizance  under  this  statute 
is  bad  and  demurrable  to;  but  the 
plaintiff  must  traverse  some  particular 
allegation  in  the  avowry.  l.Bos.  & 
PuU.  76.  Janes  v.  KUehin.  Avowries 
and  cognizances  for  distresses  damage- 
feasant  are  not  within  this  statute,  and 
therefore  they   remain  as  they  were. 


(;*)  [But  an  avowry  stating  that  J.  S. 
held  the  locus  in  quo  as  tenant  to  the 
defendant  under  a  demise  thereof  by 
ilto  FFl,  at  a  certain  rent,  for  a  term 
not  expired,  J.  &  being  assignee  of  all 
W'b  estate  and  interest,  and  that  rent 
was  in  arrear  from  J.  S.,  is  not  good, 
either  by  virtue  of  this  statute,  or  of 
the  Stat  21  H.  8.  c.  19.  s.  2.,  or  by 
the  two  conjointly.  7  A.  &  E.  848. 
Banks  V.  AngeU.  3  N.  &  P.  94.  S.  C. 
Such  an  avowry  is  bad  under  the  statute 
of  H.  8.  because,  although  that  statute 
dispenses  with  the  '*  naming  of  any 
''person  certain  to  be  tenant  of  the 
"  same,"  yet  it  requires  the  landlord  to 
avow  taking  *<  as  in  lands  or  tenements 
"  within  his  fee  or  seignory."  And  it 
is  not  sustainable  under  the  statute  of 
Geo.  2. ;  for  here  the  defendant,  instead 
of  having  recourse  to  the  general  state- 
ment of  a  subsisting  tenancy  allowed 
by  that  Act,  alleges  a  demise  by  A, 
lietween  whom  and  the  avowant  no  con- 
i^on  is  shewn.  Nor  can  such  an 
avowry  he  good  under  the  two  statutes 
taken  together;  for  if  that  were  so,  a  de* 
fendant  in  replevin  might,  in  hb  plead- 
iBg>  leave  out  both  tenant  and  landlord, 
^two statutes  dispensing  with  the  r&> 


quisites  of  the  conunonlaw,  as  these  do, 
one  or  the  other  must  be  followed.  7 
A.  &  £.  855.  In  this  case  the  point 
was  discussed,  but  not  decided,  whether 
it  may  be  properly  averred  that  a  *^  per- 
'*  son  unknown"  held  and  enjoyed  the 
premises.3 

(k)  [It  may  be  observed  that  this 
enactment  is  confined  to  avowries  and 
cognizances;  and  hence  it  seems  to 
follow  that  in  trespass,  where  the  de- 
fendant, under  sect  1.  of  the  statute, 
justifies  a  distress  of  goods  fraudulently 
removed  from  the  demised  premises,  (in 
which  case  he  cannot  have  recourse  to 
the  plea  of  the  general  issue  under 
sect.  21.,  see  antd,  p.  284  c.  note  (e/)),  a 
plea  adopting  the  general  form  which 
the  statute  authorizes  in  an  avowry 
(viz.  *<  that  the  plaintiff  at  the  said  time 
*'  when,  &C.  held  and  enjoyed  a  dwelling- 
^'  house  &c.  of  L.  as  tenant  thereof  to  Z. 
^*  under  a  demise  thereof,  viz.  a  demise 
'^  before  then  made  by  L.  to  the  plain- 
<<  tiff,")  will  be  bad  on  special  demurrer, 
for  not  stating  the  demise  with  sufficient 
particularity.  12  A.  &  £.341.  Bowler 
V.  Nicholson.  4  P.  &  D.  16.  S.  C.  See 
1  Cr.  M.  &  R,  258.  Hookerr.  Nye.2 
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of  the  said  hedges  and  fences  entered  into  the  siud  close  in 
which,  &C.  and  remained  there  until  the  said  Sir  TTumias 
LanffueviU,  Anthony ,  William  and  Thomas  afterwards,  and  be- 
fore he  the  said  Richard  Poole  had  or  could  have  any  notice(4) 


However,  in  the  case  of  distresses  for 
rent,  it  may  sometinies  be  proper  to 
draw  an  avowry  at  common  law,  and 
not  under  the  statute;  as  where  the 
parties  agree  to  distrain  in  order  to  try 
the  title  to  an  estate  in  an  action  of 
replevin ;  there,  it  may  perhaps  be  the 
better  way  for  the  avowant  to  set  forth 
his  title  specially  in  his  avowry  to  give 
the  plaintiff  an  opportunity  of  travers- 
ing it,  and  so  go  to  trial  upon  some 
particular  point  in  issue. 

The  difficulty  of  deducing  the  title 
from  tenant  in  fee-simple  down  to 
the  termor  for  years,  it  is  presumed, 
gave  birth  to  a  late  attempt  to  over« 
turn  this  established  rule  of  pleading, 
which  Lord  ffolty  in  the  before-men- 
tioned case  of  Scilly  v.  DaUy,  calls  a 
fundamental  rule,  which  ought  not  to  he 
broken  upon  fancied  inconveniences^  by 
comparing  Uie  declaration  in  replevin 
to  what  it  is  nothing  like,  namely,  to 
an  action  of  trespass  for  taking  goods, 
and,  instead  of  avowing  and  praying  a 
return  of  the  cattle,  pleading  a  plea  of 
justification,  that  the  defendant  took 
them  damage-feasant,  beginning  and 
concluding  in  bar ;  and  as  the  defendant 
to  an  action  of  trespass  for  taking  cattle 
may  plead  generally  that  he  was  pos" 
sensed  of  a  close,  and  took  the  cattle 
damage-feasant,  so  it  was  contended, 
the  defendant  might  do  in  a  plea  to  a 


declaration  in  replevin  justifying  taking 
damage-feasant.  But  the  court  of 
Common  Pleas  put  an  effectual  stop,  it 
is  to  be  hoped,  to  this  innovation,  by 
determining  that  such  a  plea  could  not 
be  supported,  but  militated  against  an 
established  rule  of  pleading.  The  case 
alluded  to  was,  where  in  replevin  the 
defendant  pleaded  by  way  of  justifica- 
tion, beginning  in  the  form  of  a  plea, 
that  before  and  at  the  said  tune  when, 
&c  he  was  possessed  of  a  messuage 
with  the  appurtenances,  and  being  so 
possessed  was  lawfully  entitled  to  com- 
mon of  pasture  in  the  said  place  in 
which,  &c.  and  distrained  as  a  com- 
moner the  cattle  damage-feasant,  and 
concluded  by  praying  judgment  si  actio 
&c.;  and  on  demurrer  the  court  stopped 
the  counsel  who  was  to  have  argued 
against  the  validity  of  the  plea,  being 
clearly  of  opinion  that  the  plea  could 
not  be  supported,  and  gave  the  de- 
fendant leave  to  amend.  2  Bos.  &  Pull. 
S59.    Hawkins  v.  Eckles. 

(4)  It  seems  that,  though  where 
cattle  escape  into  the  land  of  another 
through  the  defect  of  fences,  which  the 
tenant  of  the  land  is  bound  to  repair,  no 
action  will  lie  against  the  owner  of  the 
cattle  for  this  damage,  nor  is  it  lawful 
to  distrain  them,  because  it  was  the  te- 
nant's own  fault  that  he  did  not  repair 
his  fences  (/) ;  yet  if  the  tenant  gives  the 


(/)  [Nor  is  it  lawful  to  drive  them 
into  a  highway  and  there  leave  them. 
If  driven  at  all  by  the  tenant,  it  seems 
he  should  drive  them  back  into  the 
place  in  which  the^  were  before  they 
quitted  it  in  consequence  of  his  fault 
in  not  repairing  the  fences.    Thus  in 


trespass  for  driving  the  plaintiff's  sheep» 
and  leaving,  them  in  a  highway,  by 
which  they  were  injured,  there  was  a 
plea,  that  they  were  wrongfully  in  the 
defendant's  close  depasturing,  wherefore 
the  defendant  drove  them  into  a  high- 
way adjoining  the  close:  Replication, 
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that  the  cattle  were  in  the  smd  place  in  which,  &c  to  wit,  at     Poole  r. 
the  aaid  time  when,  &c  took  the  said  cattle  in  the  said  place     Longue- 
in  which,  &c.  and  unjustly  detained  them  against  gages  and    . 
pledges  in  manner  and  form  as  the  said  Richard  above  thereof 
oomphuns  against  them.     And  this  he  is  ready  to  verify; 
wherefore,  inasmuch  as  the  said  Sir  Thomas,  Anthony,  William 
and  Thomas  have  above  acknowledged  the  taking  and  detain- 
ing of  the  said  cattle,  he  the  said  Richard  Poole  prays  judg- 
ment and  his  damages  on  occasion  of  the  taking  and  imjust 
detaining  of  the  said  cattle  to  be  adjudged  to  him,  &c. 
And  the  said  Sir  Thomas,  Anthony,  William  and  Thomas  D«nurrer. 


owner  of  the  cattle  notice  that  they  are 
upon  his  1and>  and  the  owner  of  the  cat- 
tle tnffers  them  to  continue  there  after 
such  notice,  they  are  then  trespassers, 
and  may  be  distrained  for  the  damage 
done  after  the  notice,  or  an  action  of 
trespass  may  be  brought  against  the 
owner  of  the  cattle  for  such  damage ; 
and  the  tenant  may  state  that  fact  in 
his  replication  by  way  of  new  assign- 
ment, to  a  plea  of  escape  through  the 
insufficiency  of  fences,  in  case  he  brings 
trespass  for  the  damage  done  by  the 
cattle  after  notice ;  or  he  may  reply  such 
fact  to  a  similar  plea  in  bar,  in  case  he 
distrains  for  such  damage,  and  the 
owner  of  the  cattle  brings  replevin 
against  him.  This  seems  to  be  war- 
ranted by  the  22  Edw.  4.  50.  a,  where 
it  is  aaid  by  Choke  justice,  that  if  cattle 
escape  into  the  close  of  another  who  is 
bonnd  to  inclose,  and  notice  is  given  to 
the  owner  of  the  cattle  that  they  are  in 
the  close^  but  he  permits  them  to  conti- 
nae  there  after  notice,  it  is  lawful  for 


the  occupier  of  the  close  to  distrain 
for  if  the  owner  of  the  cattle  will  not 
drive  them  out  of  the  close  after  notice, 
it  seems  they  may  be  distrained  damage- 
feasant  This  case  is  cited  in  2  Leon. 
98.  Edwards  v.  Halinder,  in  which  it  is 
said,  that  where  I  am  bound  to  inclose 
my  land  against  another,  and  in  default 
of  indosure  the  cattle  of  the  other  es- 
cape into  my  land,  I  shall  not  punish 
him ;  but  if  he  after  notice  doth  suffer 
them  to  continue  there,  he  shall  be 
punished,  although  it  be  through  my 
default.  It  is  also  recognised  by  Powell 
justice,  in  2  Lutw.  1578,  1579.  Kemp 
V.  Cruwes ;  and  Lord  Chief  Baron 
Comyns  says,  that  it  is  no  plea  for  the 
defendant  to  say  that  the  plaintiff  ought 
to  repair  the  fences,  and  the  cattle  es- 
caped through  the  defect  of  them,  if 
he  suffers  his  cattle  to  continue  there 
after  notice,  though  the  fences  are  not 
in  repair.  Com.  Dig.  Pleader,  (3  M, 
29.) 


that  they  escaped  into'  the  defendant's 
dose  from  an  adjoining  close  of  the 
plaintiff  through  defect  in  the  fence 
between  the  two  doses,  which  fence  the 
defendant  was  bound  to  repair:  Re- 
joinder, traversing  the  escape  of  the 
>heep  through  defect  in  the  fence :  The 
i»ae  being  found  for  the  plaintiff,  it 


was  held,  on  motion  in  arrest  of  judg- 
ment, that  the  replication  answered  the 
plea.  8  A.  &  E.  113.  Carruthers  v. 
Hollis.  3  N.  &  P.  246.  S.  C.  See  further 
as  to  the  consequence  of  cattle  escaping 
through  defect  of  fences,  anti,  VoLL 
p.  322.  322  0.  note  (c).] 
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eay,  that  the  said  plea  of  the  said  Richard  above  pleaded  in 
bar  of  the  said  avowry  and  cognisance,  and  the  matter  in  the 
same  contained,  are  not  sufficient  in  law  to  bar  them  the  said 
Sir  TTiomaSf  Anthony^  William  and  Thomas  firom  avowing  and 
acknowledging  the  taking  of  the  said  cattle  in  the  said  place 
in  which  to  be  just,  &c.,  and  that  they  have  no  necessity,  nor 
are  bound  by  the  law  of  the  land  to  answer  the  said  plea  in 
manner  and  form  aforesaid  pleaded.  And  this  they  are  ready 
to  verify ;  wherefore  for  want  of  a  sufficient  plea  of  the  said 
Richard  in  this  behalf  they  the  said  Sir  Thomas^  Anthony, 
William  and  Thomas  pray  judgment,  and  a  return  of  the  said 
cattle,  together  with  their  damages,  &c  (as  in  the  avowry)  to 
be  adjudged  to  them,  &c 

And  the  said  Richard,  inasmuch  as  he  has  above  alleged 
sufficient  matter  in  law  for  him  the  said  Richard  to  have  his 
said  action  maintained  against  the  said  Sir  Thomas,  Anthony, 
William  and  Thomas,  which  he  is  ready  to  verify ;  which  said 
matter  the  said  Sir  Thomas,  Anthony,  William  and  Thomas  do 
not  deny  nor  in  anywise  answer  the  same,  but  altogether  re- 
fuse to  admit  such  verification,  as  before,  prays  judgment  and 
his  damages  on  occasion  of  the  taking  and  unjust  detuning 
of  the  said  cattle  to  be  adjudged  to  him,  &c.  And  because 
the  justices  here  will  advise  of  and  upon  the  premises  before 
they  give  judgment  thereon,  a  day  is  ^ven  to  the  said  parties 
here  until  the  octave  of  St.  Hilary  to  hear  their  judgment 
thereon,  for  that  the  said  justices  here  are  thereof  not  yet  ad- 
vised, &c  At  which  day  here  come  as  well  the  said  Richard 
as  the  said  Sir  Thomas,  Anthony,  William,  and  Thomas  by 
their  said  attomies,  and  because  the  justices  here  will  further 
advise  of  and  upon  the  premises  before  they  give  judgment 
thereon,  a  further  day  is  ^ven  to  the  said  parties  here  until 
15  days  from  the  day  of  Easter  to  hear  their  judgment  there- 
on, for  that  the  said  justices  here  are  thereof  not  yet,  &c. 
At  which  day  here  come  as  well  the  said  Richard  as  the  said 
Sir  Thomas,  Anthony,  William  and  Thomas  by  their  said  at- 
tomies, and  because  the  justices  here  will  further  advise  of 
and  upon  the  premises  before  they  give  judgment  thereon,  a 
further  day  is  given  to  the  said  parties  here  until  the  morrow 
of  the  Holy  Trinity  to  hear  their  judgment  thereon,  for  that 
the  said  justices  here  are  thereof  not  yet  advised,  &c  At 
which  day  here  come  as  well  the  said  Richard  as  the  said  Sir 
Thomas,  Anthony,  William  and  Thomas  by  their  said  attomies, 
and  thereupon  the  premises  being  seen,  and  by  the  justices 
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here  faUj  understood,  it  seems  to  the  said  justices  here  that     Poole  v. 

the  said  plea  of  the  said  Richard  above  pleaded  in  bar  of  the     Longue- 

0aid  arowry  and  cognisance,  and  the  matter  in  the  same  con-    ,    ^^^^'     , 

tained  are  not  sufficient  in  law  to  bar  the  said  Sir  Thomas^ 

Anthony^  WilKam  and  Thomas  from  avowing  and  acknow- 

led^ng  the  taking  of  the  said  cattle  in  the  said  place  in  which, 

&c  to  be  just,  as  the  said  Sir  Thomas^  Anthony ,  William  and 

ThomoM  have  above  alleged.     Therefore  it  is  considered  that  Judgment  for 

the  said  Richard  Poole  take  nothing  by  his  writ,  but  be  in 

mercT*  for  his  false  claim;   and  that  the  said  Sir  Thomas 

Lmyuevill,  Anthony  Middkton^  William  Purratt,  and  Thomas 

LeadaU  go  thereof  without  daj,  &c.     And  thereupon  the  Writ  of  inquiry 

said  Sir  Thomas,  Anthony,  William  and  Thomas,  according  to  j;^/^^  "°*^*'' 

the  form  of  the  statute  in  such  case  lately  made  and  provided,  i?  Car.  2.  c.  7. 

pray  the  writ  of  our  lord  the  king  to  be  directed  to  the  sheriff 

of  the  sud  county  to  inquire  of  the  sum  in  arrear  (5)  of  the 


the  defendants. 


(5)  It  does  not  seem  necessary  to  in- 
quire of  the  sum  in  arrear^  where  JQdg- 
ment  is  given  upon  demurrer  for  the 
avowant,  or  person  making  cognizance, 
but  only  of  the  value  of  <the  distress,  ac- 
cording to  the   entry  in  1  Saund.  195. 
Mounson  v.  Redshaw  ;  for  by  the  sta- 
tute 17  Car.  2.  c.  7.  s.  2.   if  judgment 
be  given  on  demurrer  for  the  avowant, 
or  person  making  cognizance,  the  court 
sbsll  award  a  writ  to  inquire  of  the 
vakierfihe  distress  (without  mentioning 
aoj  thiDg  of  the  arrears)  and  upon  the 
return  thereof,  judgment  shall  be  given 
for  the  arrears  alleged  to  be  due  in  such 
avowry^  if  the  distress  amount  to  that 
Talue,  and  if  not,  then  for  the  value  of 
the  distress.    But  by  the  2d  section  of 
the  statute,  if  the  plaintiff  shall  be  non- 
mi  before  issue  joined,  the  defendant 
making  a  suggestion  in  the  nature  of 
an  avowry  or  cognizance  for  rent,  to  as* 
certain  to  the  court  the  cause  of  the 
distress,  the  court  shall  award  a  writ  to 
inquire  touching  tlie  sum  in  arrear,  and 
the  value  of  the  distress.     Therefore  in 
the  case  of  a  nonsuit  before  issue  joined, 
it  is  necessary  that  the  writ  of  inquiry 
should  be  as  well  of  the  amount  of  the 


rent  in  arrear,  as  of  the  value  of  the 
distress,  but  not  in  the  case  of  judgment 
for  the  avowant  on  demurrer.  See  1 
Saund.  195.  note  (3).  And  the  reason 
of  the  difference  seems  to  be,  because 
the  demurrer  admits  the  amount  of  the 
rent  to  be  as  alleged  in  the  avowry,  but 
does  not  admit  the  value  of  the  distress, 
for  that  is  not  alleged ;  but  a  nonsuit 
before  issue,  though  after  an  avowry, 
admits  nothing ;  and  therefore  the  de- 
fendant is  bound  to  prove,  as  well  the 
amount  of  the  rent,  as  the  value  of  the 
distress.  Although  the  statute  is  gene- 
ral, "  that  where  the  plaintiff  is  nonsuit 
"  before  issue  joined,  the  defendant 
"  making  a  suggestion  in  the  nature  of 
«  an  avowry,  Sfc"  yet  if  the  plaintiff 
should  be  non-prossed  after  the  defend- 
ant has  avowed,  for  want  of  a  plea  in 
bar,  it  does  not  appear  to  be  necessary 
in  that  case  to  make  any  suggestion ; 
for  the  cause  of  the  distress  being  al- 
ready ascertained,  which  seems  to  be 
all  that  is  required  by  the  statute,  it 
would  be  superfluous  to  add  a  sugges- 
tion of  that  which  sufficiently  appears 
before.  See  Tidd's  Prac.  Forms,  163, 
164. 
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rent  aforesaid  at  the  time  of  taking  the  said  cattle,  and  of  the 
value  of  the  said  cattle.  Therefore  the  sheriff  is  commanded 
that  by  the  oath  of  good  and  lawful  men  of  his  bailiwick,  he 
diligently  inquire  what  sums  of  money  of  the  said  rent  were 
in  arrear  to  the  said  Sir  Thomas  Longuevill  at  the  time  of  ihe 
takingof  the  said  cattle,  and  how  much  the  said  cattle  were  then 
worth  according  to  their  true  value,  and  the  inquisition  whidi 
he  shall  thereupon  take,  let  the  sheriff  make  appear  here  in  three 
weeks  of  St  Michael,  under  his  seal  and  the  seals,  &c»  At 
which  day  here  come  the  said  Sir  Thomas,  Anthony,  William 
and  Thomas,  by  their  attorney  aforesaid,  and  the  sheriff,  to 
wit.  Sir  Richard  Mauleverer  knt«  and  baronet,  now  sends 
here  a  certain  inquisition  taken  before  him  at  the  castle  of 
York  in  the  said  county,  on  the  6th  day  of  August  last  past, 
by  the  oath  of  12  good  and  lawful  men,  &c  by  which  it  is 
found  that  the  said  sums  of  money  of  the  said  rent  being  in 
arrear  to  the  said  Sir  Thomas  Longuevill  at  the  time  of  the 
taking  of  the  sdd  cattle  were  39/. ;  and  the  said  cattle  were 
worth  according  to  the  true  value  thereof  38Z.  Therefore  it  is 
considered  that  the  s^d  Sir  Thomas,  Anthony,  William  and 
Thomas  do  recover  against  the  said  Richard  Poole  the  said 
387.  for  the  value  of  the  said  cattle  jtkrcel  of  the  said  rent 
being  in  arrear  as  aforesaid,  by  the  said  inquisition  in  form 
aforesaid  found,  and  their  damages  on  occasion  of  the  pre- 
mises to  107.  by  the  court  here  adjudged  by  the  discretion 
of  the  justices  here  to  the  said  Sir  Thomas,  Anthony,  William 
and  Thomas,  at  their  request,  for  their  costs  and  charges  by 
them  in  that  behalf  sustained,  according  to  the  form  of  the 
statute  thereof  lately  made  and  provided ;  which  said  value, 
costs  and  charges  in  the  whole  amount  to  487. 

Afterwards,  to  wit,  on  Saturday  next  after  the  octave  of 
St  Hilary  in  this  same  term,  before  our  lord  the  king  at 
Westminster,  comes  the  said  Richard  Poole  by  Richard  Aston 
his  attorney,  and  says  that  in  the  record  and^  proceedings 
aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  is 
manifest  error  in  this,  to  wit,  that  by  the  record  aforesaid, 
it  appears  that  the  judgment  aforesaid,  in  form  aforesaid 
given,  was  given  for  the  said  Sir  Thomas  LongueviU,  An-' 
thony  Middleton,  William  Purratt  and  TTiomcu  Leadall  against 
the  said  Richard  Poole,  whereas  by  the  law  of  the  land,  the 
said  judgment  ought  to  have  been  given  for  the  s^d  Richard 
Poole,  against  the  siud  Sir  Thomas  Longuevill,  Anthony  Mid'- 
dkton,  William  Purratt  and  Thomas  Leadall:  TbereforQ  in  that 
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theie  18  manifest  error :  There  is  also  error  in  this^  that  the     Poole  v* 
aTOWiy  and  cognisance  aforesaid,  and  the  matter  in  the  same     Longub- 
contamed  are  not  sufficient  in  law  for  the  said  Sir  Thomas    ,    ^^^^'     , 
LomgueviUy  Anthony  Middletouj  William  Purratt  and  Thomas 
LeadaU  to  maintain  the  said  avowry  and  cognisance :  There- 
fore in  that  there  is  manifest  error:  there  is  also  error  in 
this,  that  the  said  Sir  Thomas  Longuevilly  Anthony  Middle^ 
toHf  ffilHam  Purratti  and  Thomas  LeadaU  prayed  a  writ  to 
Bave  a  return*  of  the  said  cattle,  and  afterwards  had  a  writ  •  But  see 
to  inquire  of  the  value  of  the  said  cattle :  Therefore  in  that  ^J^  ^^^ 
there  is  manifest  error :   And  the  said  Richard  Poole  prays  s  Wiu.  lie. 
the  writ  of  our  said  lord  the  king  to  give  notice  to  the  said  brolw^/swindJ 
Sir  Thomas  Longuevill^  Anthony ^  William  and  Thomas  Lead--  \95  A  con- 
a/4  ^at  they  be  before  our  aaid  lord  the  king  to  hear  the  notr(3}°  ^ 
records  and  proceedings  aforesaid,  and  it  is  granted  to  him, 
&c    Whereupon  the  said  sheriff  is  commanded  that  by  Award  of  Mtre 
good  and  lawful  men  of  his  bailiwick,  he  give  notice  to  the  e^^     ^^ 
said  Sir  Thomas  Lonffuevill^  Anthony,  William  and  Thomas 
LeadaU,  that  they  may  be  before  our  lord  the  king  in  15  days 
of  Easter  wheresoever,  &c.  to  hear  the  record  and  proceed- 
ings aforesaid,  and  further,  &c.  the  same  day  is  given  to  the 
eaid  Richard  Poole.    At  which  day,  before  our  lord  the  king 
at  Westminster,  comes  the  said  Richard  Poole  by  his  attorney,   Vieeeoma  nen 
and  the  sheriff  has  not  returned  his  writ  Therefore,  as  before,  ^f^  *^" 
the  sheriff  is  commanded  that  by  good,  &c.  he  give  notice  to      r  288  1 
the  said  Sir  Thomas  Longuevill,  Anthony,  Williain  and  Thomas 
LeadaU,  that  they  be  before  our  lord  the  king  on  the  morrow 
of  the  Ascension  of  our  Lord  wheresoever,  &c.  to  hear  the  re- 
cord and  proceedings  aforesaid,  and  further,  &c.  the  same  day 
is  given  to  the  said  Richard  Poole.    And  thereupon  the  said 
Sir  Thomas  Longuevill,,  Anthony  Middleton,  William  Purratt 
and  Thomas  LeadaU,  freely  come  here  into  court  by  William 
Callow  their  attorney,  and  say,  that  there  is  no  error  either  in  jn  nuOo  e$t 
the  record  and  proceedings  aforesaid,  or  in  giving  the  judg-  »''«'«»• 
ment  aforesaid,  and  they  pray  that  the  court  of  our  said  lord 
the  king  now  here  may  proceed  to  examine  as  well  the  record 
^d  proceedings  aforesaid,  as  the  matters  aforesaid  above 
assigned  ^r  error,  and  that  the  judgment  aforesaid  may  be  in 
all  things  affirmed.    But  because  the  court  of  our  said  lord  the  CMaadvitar^ 
king  now  here  is  not  yet  advised  what  judgment  to  give  of  and  ^^' 
upon  the  premises,  a  day  therefore  is  given  to  the  said  parties 
before  our  lord  the  king  at  Westminster  until  the  morrow  of 
tfaeiToi^  THmiy  (and  so  it  is  continued  unto  JUL  22  &  23.). 
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At  which  day  before  our  lord  the  king  at  Westminster  come  the 
parties  aforesaid  by  their  attomies  aforesaid,  whereupon  all 
and  singular  the  premises,  as  well  the  record  and  proceedings 
aforesaid,  and  the  .judgment  given  thereupon,  as  the  causes 
and  matters  aforesaid  by  the  said  Richard  above  assigned 
for  errors,  being  seen  and  by  the  court  of  our  lord  the  king 
now  here  more  fully  understood,  and  diligently  examined  and 
inspected,  it  appears  to  the  court  of  our  said  lord  the  king  now 
here,  that  there  is  no  error  either  in  the  record  and  proceed- 
ings aforesaid,  or  in  giving  the  judgment  aforesaid.  There- 
fore it  is  considered  that  the  said  judgment  be  in  all  things 
affirmed,  and  stand  in  full  force  and  effect,  the  several  causes 
and  matters  above  for  error  assigned  in  anywise  notwith- 
standing :  and  it  is  further  considered  by  the  court  of  our  said 
lord  the  king  here,  that  the  said  Sir  Thcnuzs  Longttemllj 
Anthony y  William  and  Th(mias  Leadall  do  recover  against  the 
said  Richard  Poole  six  pounds  adjudged  to  them  the  said  Sir 
Thomasy  Anthony ^  William  and  TTiomas  by  the  court  of  our 
said  lord  the  king  now  here,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  for  their  damages, 
costs  and  charges  which  they  have  sustained  by  reason  of  the 
delay  of  execution  of  the  judgment  aforesaid,  on  pretence  of 
the  prosecution  of  the  said  writ  of  error ;  and  that  the  said 
Sir  Thomas,  Anthony,  William  and  Thomas  have  execution 
thereof,  &c. 


Poole  versiLS  Longuevill  &  al\ 


a  C.  2  Keb. 
660.  680.  729. 
If  cattle  OToape 
out  of  an  ad- 
joining dose, 
and  are  levant 
and  couchant, 
adjudged  that 
they  may  be 
distrained  for 
rent,  though 
they  escape 
through  the  de- 
fect of  fences 
which  the  party 
distraining 
ought  to  have 
repaired.  But 


HiL  20  &  21  Car.  11.  Regis. 

EKROK  on  a  judgment  in  replevin  in  the  conunon  bench, 
where  Poole  was  plaintiff  against  Longuevill  and  others 
defendants,  and  declared  that  the  defendants  had  taken  his 
cattle  in  a  place  called  Parkes,  in  Burne  in  the  county  of  York* 
The  defendants  avow  the  taking  in  the  place  in  which,  &c., 
for  rent  arrear  reserved  on  a  lease  for  years  made  by  Lat^ue- 
till  and  his  wife,  in  whose  right  he  was  seised  in  fee,  to  one 
Burdax.  The  phdntiff  pleads  in  bar  to  the  avowry,  that  he 
himself  was  possessed  of  a  close  next  adjoining  to  the  said 
place  in  which,  &c,  and  that  the  defendant  Longuevill  and  all 
those  whose  estate,  &c.,  from  time  whereof,  &c.,  have  made 
and  been  used  to  make  the  fences  between  the  said  place,  &c«. 
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and  the  plaintifTs  close,  and  that  the  fences  were  not  repaired,     Poole  v. 
whereby  the  plaintiff's  cattle  escaped  through  the  defect  of     Longue- 
the  fences  out  of  the  said  close  of  the  plaintiff  into  the  said        ^^^^'     ^ 
place  in  which,  &c,  and  that  the  defendants  took  them  before  ^^        ^^^^ 
the  plaintiff  had  any  notice  of  their  being  in  the  said  place  in  (7). 
which,  &c,  and  this,  &c,  wherefore,  &c.    Upon  which  the 
defendants  demurred  in  law,  and  judgment  was  given  in  the 
common  bench  for  the  defendants,  that  the  plaintiff's  plea  in 
bar  was  not  good ;  upon  which  the  plaintiff  brings  a  writ  of 
error  into  this  court. 

And  the  matter  of  law  was  argued  in  Trinity  term  last  past 
by  Leoim  of  Gray^s  Inn  for  the  plaintiff,  that  the  judgment 
was  erroneous,  and  that  the  cattle  could  not  be  distrained, 
because  they  escaped  through  the  defect  of  fences,  which 
was  a  fault  in  the  defendant  Ldnguemll  himself,  who  ought  to 
ha?e  repaired  them  as  appears  on  the  record.  But  the  judg- 
ment was  affirmed  nin,  &c.  And  the  court  relied  much  on  the 
case  of  10  H.  7.  21.  b.  where  it  is  said,  that  if  cattle  escape 
into  any  land,  and  the  lord  distrain  them,  the  distress  is  good, 
and  that  it  is  not  material  whether  they  are  levant  and 
oouchant  or  not. 

And  afterwards  Levinz  moved  that  there  was  an  error  in 
the  judgment,  for  the  words  "  therefore  it  is  considered  that 
the  said  Bicliard Poole, take  nothing  by  his  writ,  but  be  in 
mercy  for  his  false  claim,  and  the  said  Sir  Thomas  LongueviUy 
Anthony  Middkton,  William  Purratt  and  Thomas  Leadall  (all  Record  amend- 
tbe  defendants)  go  thereof  without  day,"  were  wholly  omitted  ^  ^^  *™ 
oat  of  the  record.  Wherefore  the  affirmance  of  the  judgment  the  record  in 
was  staid  imtil  this  term  ;  and  now  it  was  moved  again,  the  *I*f  <»«rt  <>f 
record  being  amended,  and  the  said  words  mserted,  and  there-      [  290  3 
npon  the  judgment  was  affirmed  absolutely. 

Note.  It  seems  to  me,  that  this  case  is  hard  to  be  main- 
tamed  ;  for  there  is  a  vast  difference  between  a  lord  distrain- 
ing within  his  seignory,  and  a  landlord  distraining  for  rent 
reserved  on  his  own  lease ;  for  the  lord  has  nothing  to  do  with 
the  land  or  the  fences,  and  therefore  it  is  not  material  to  him 
whether  the  fences  are  repaired  or  not.  But  it  is  otherwise  of 
a  hmdlord,  for  he  himself  ought  to  repair  or  to  provide  that  his 
tenant  repairs  them,  else  he  would  take  advantage  of  his  own 
wrong,  which  would  be  inconvenient.     And  this  diversity 


(w)  [See  2  Saund.  101 A  note(n).] 
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seems  to  be  warranted  by  tbe  books,  Dy.  317j  318.  (6) 
22  Edw.  4.  49.  b.  7  H.  7.  1.  10  H.  7-  21.  15  H.  7.  17-  But 
if  the  cattle  escaped  into  the  land  without  any  default  of  the 
fences^  or  where  the  tenant  of  the  land,  in  which  they  are  dis- 
trained, is  not  bound  to  repair  the  fences  through  the  defect 
of  which  the  cattle  escape  and  are  distrained,  it  is  immaterial 
to  the  lord  or  landlord  whether  they  are  levant  or  coucfaant 
or  not.  (7) 


(6)  The  case  in  Dyer  is  this :  Two 
men  being  severally  seised  of  two  closes 
adjoining  together,  and  the  inclosure 
and  fence  between  the  closes  belonging 
to  one  of  them  by  prescription,  the  cat- 
tle of  the  other  escaped  out  of  one  close 
into  another  through  the  defect  of  the 
fence,  and  immediately  before  the  owner 
of  the  cattle  could  drive  them  out  into 
his  own  dose,  the  lord  distrains  them 
for  services,  and  whether  he  could  do 
so  was  the  question  on  demurrer.  But 
the  case  was,  that  the  distress  was  taken 
by  a  lessor  for  rent  reserved  on  a  lease 
for  years,  and  not  by  a  lord  for  his  ser- 
vices, and  therefore  it  was  adjudged  for 
the  plaintiff  and  against  the  avowant; 
for  no  fault  can  be  assigned  in  the 
owner  of  the  cattle  for  this  escape,  nor 
does  any  law  oblige  him  to  keep  his 
cattle  in  his  own  close. 

(7)  And  agreeable  to  the  opinion  of 
Saunders^  the  settled  distinction  seems 
now  to  be,  that  where  a  stranger's  cat- 
tle escape  into  another's  land  by  break- 
ing the  fences  where  there  is  no  defect 
in  them,  or  if  the  tenant  of  the  land 
where  the  distress  is  taken  is  not  bound 
to  repair  the  fences,  though  there  is  a 


defect  in  them,  the  cattle  may  be  dis- 
trained ;  for  rent  immediately  before 
they  are  levant  and  couchant;  but  if 
the  cattle  escape  through  the  defect  of 
fences  which  the  tenant  of  the  land  is 
bound  to  repair,  they  cannot  be  dis- 
trained by  the  landlord  for  rent,  though 
they  have  been  levant  and  couchant, 
unless  the  owner  of  the  cattle,  alter 
notice  that  they  are  in  the  land,  Delects 
or  refuses  to  drive  them  away ;  for  the 
landlord  shall  not  take  advantage  of  his 
own  wrong ;  and  this  case  of  Poole  v, 
Longuevill  is  denied  to  be  law.  But 
the  lord,  or  grantee  of  a  rent-charge  (n), 
who  have  nothing  to  do  with  the  fences, 
may  in  such  case  distrain  the  cattle  after 
they  have  been  levant  and  couchant, 
though  no  notice  is  given  to  the  owner; 
because  there  being  no  default  in  them 
as  there  is  in  a  landlord,  such  notice  is 
not  necessary.  2  Lutw.  1580.  Kemp  v. 
Cruwes.    Gilb.  Dist  34.  2d  edit  (o) 

It  was  held  that  cattle  going  to  Zon- 
doHy  and  put  into  a  close  with  the  con- 
sent of  the  landlord  and  leave  of  the 
tenant  to  graze  for  a  night,  might  be 
distrained  by  the  landlord  for  rent; 
3  Lev.  260.   Fowkea  v.  Joyce ;  S.  C. 


(n)  [It  is  laid  down  in  Com.  Dig. 
Dbtress,  (B.  2.)  that  the  goods  of  a 
stranger  cannot  be  distrained  for  a  rent- 
charge.  But  this  was  expressly  over- 
ruled in  Sqffety  y.Elgood,  1  A.&.  £.  191. 
3  N.  &  M.  346.  S.  C,  on  the  authority 
of  £fm/>v.  CruiceSf  cit^  in  the  note 


above.  See  also,  1 M.  &  W.  683.  Mui- 
prattY.  Gregory.  3 M.  &  W.  677. S. C. 
affirmed  on  error.  2  Q.  B.  925.  Jokn^ 
eon  Y.  FatMner.  2  G.  A;  D.  184.  S.  C. 
Accord.'] 

(o)  [5  B. &  C.  647.  Jonesv.PoweO. 
8  D.  ft  R.416.  S. C.    Aeeonl.'} 


Hil.  22  &  23  Car.  II.  Begis. 
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2  Vent  5a  2  Lutw.  1 161  (p);  but  the 
owner  of  the  cattle  was  allerwards  re- 
Ikved  in  equity  on  the  ground  of  fraud 
in  the  kmdlord,  who  had  consented  to 
the  cattle  being  put  into  the  close,  and 
afterwards  distrained  them  for  rent,  and 
he  was  decreed  to  pay  all  the  costs  both 
of  kiw  and  equity.    And  it  should  seem 


that  at  this  day  a  court  of  law  would  be 
of  opinion,  that  cattle  belonging  to  a 
drover  being  put  into  aground  with  the 
consent  of  the  occupier  to  graze  only 
one  night,  in  their  way  to  a  fair  or 
market,  were  not  liable  to  the  distress 
of  the  landlord  for  rent  (q) 


(p)  [But  it  would  be  otherwise,  if 
the  circumstances  were  such  as  to  lead 
to  an  inference  of  a  eorUradf  on  the 
part  of  the  landlord,  not  to  distrain. 
1  Cr.  M.  &  R.  696.  Hartford  v.  WO- 
Jfcr.    5  Tyrw.  409.  S.  C] 

(q)  It  was  indeed  so  held  in  the  case 
of  Tate  y.  GUecL  C.  B.  ff.  T.  24  G.  S. 
Christian's  Black.  Comm.  vol.  ii.  p.  8.  n. 
4.  [  I  Jebb  &  Symes,  Irish  a  B.  Rep.  97. . 
Nugent  Y.Kirwan.  Accord.  The  exemp- 
tion  from  distress  in  such  a  case  appears 
to  be  an  accessary  to  the  privilege  allowed 
by  the  law  to  cattle,  or  other  goods, 
going  to,  or  at,  fairs  and  markets,  for 
affording  encouragement  and  protection 
to  persons  frequenting  them.  1  M .  &  W. 
617.  3  M.  &  W.  681,  682.  But  it  has 
been  held  that  this  privilege  does  not 
extend  to  mere  customers  resorting  to 
the  shop,  warehouse,  or  manufactory  of 
individuals:  And,  accordingly,  in  a 
ease  where  salt  was  manufactured  and 
publicly  sold  at  certain  salt  works,  and 
carried  away  in  boats  of  the  pur- 
chasers, which  came  for  the  purpose  of 
being  loaded  with  it  into  a  cut  or  canal 
on  the  premises,  conununicating  with 
a  public  navigation,  it  was  held  that 
the  boat  of  an  alkali  manufacturer, 
which  was  lying  in  this  cut  or  canal  for 
the  purpose  of  receiving  and  carrying 
away  salt  bought  by  him  for  the  pur- 
poses of  his  manufacture,  was  not  pri- 
vileged from  distress.  1  M.  &  W.  633. 
Mutpratt  V.  Gregory^  Parke  B.  dis- 
sentiente.  Affirmed  in  Cam.  Scacc. 
3M.&W.677.    la  this  case  the  boat 


had  been  left,  by  the  owner,  for  his  own 
convenience,  in  the  place  where  it  was 
distrained,  and  it  was  not  brought  or 
left  there  for  the  purpose  of  being  taken 
care  of,  managed,  or  in  any  way  dealt 
with,  by  the  tenant  of  the  hind :  And 
therefore  the  case  was  held  not  to  fall 
within  the  privilege  from  distress  es- 
tablished in  favour  of  things  delivered  to 
a  person  exercising  a  public  trade  to  be 
carried,  wrought,  or  managed  in  the  way 
of  his  trade  or  business,  as  in  the  in- 
stances put  in  the  older  books,  of  a 
horse  standing  in  a  smith's  shop  to  be 
shoed,  Or  in  a  common  inn,  or  cloth  at 
a  tailor's  shop,  or  com  sent  to  a  mill  or 
market  (3  Black.  Comm.  8.):  which  pri- 
vilege has  been  extended  by  modem  au- 
thorities to  the  cases  of  goods  delivered 
to  factors ;  3  B.  &  B.  75.  Giltnan  v. 
Elton.  6  Moo.  243.  S.  C. ;  and 
wharfingers;  1  Bing.  283.  8  Moo. 
260.  Thompson  v.  Mashiter.  2  C.  & 
P.  353.  Matthias  v.  Thesnard ;  auc- 
tioneers ;  1  Cr.  &  M.  380.  Adams  v. 
Grane.  1  Tyrw.  336.  S.  C;  and 
lastly,  carcase  butchers ;  2  A.  &  E. 
138.  Brown  v.  SheviU.  4  N.  &  M. 
277.  S.  C. ;  but  has  not  been  allowed  to 
carriages  standing  at  livery;  3  Burr. 
1498.  Francis  v.  Wyatt;  nor  to 
stocking-frames  sent  with  materials  to 
a  weaver,  (though  the  materials  them- 
selves would  be  privileged);  1  Cr.  &  J. 
484.  Wood  V.  Clark.  1  Tyrw.  315.  S.C. ; 
nor  to  a  threshing  machine  let  to  the 
tenant;  9 Bing. 676.  Fenton  y.  Logan* 
S  M.  &  Sc  82.  S.  C. ;  nor  to  brewer's 
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casks  sent  to  a  public-house  with  beer 
and  left  there  till  the  beer  is  consumed. 
7  M.  &  W.  450.  Jouk  V.  Jackson. 
And  it  is  considered,  that  the  case  of 
MuspraU  v.  Gregory  has  decided  that 
the  principle  of  exemption  already  laid 
down  in  the  books  ought  not  to  be  ex- 
tended. 7M.  &  W.  454,  455.  — An- 
other  ground  has  been  suggested  for  the 
exemption  from  distress  in  the  instance 
of  the  drover's  cattle  put  into  land  to 
graze  for  a  night ;  viz.  that  they  might 
reasonably  be  considered  as  having  con- 
tinued in  his  possession  ;  3  M.  &  W. 
681,  682;  so  that  the  case  would  fall 
within  the  privilege  established  for  the 
preservation  of  the  peace;  viz.  that 
whatever  is  in  the  personal  use  or  occu- 
pation of  any  man  is,  for  the  time,  ex- 
empt from  distress,  either  for  rent  or 
damage-feasant ;  as  a  horse  on  which  he 
is  riding,  or  an  axe  with  which  he  is 
cutting  wood.    Co.  Litt  47.  a.     See 


further,  12  A.  &  E.  649.  Fidd  v. 
Adames,  4  P.  &  D.  504.  S.  C.  1  Q.  B. 
679.  Bunch  v.  Kmnington.  4  P.  &  D. 
509.  S.  C] 

Where  a  stranger  became  possessed 
of  a  crop  of  growing  c6rn  by  purchase 
under  Vk  Ji^  feu  (upon  which  sale  the 
landlord  was  paid  a  year's  rent)  it  was 
held,  that  the  landlord  could  not  dis- 
train it,  in  respect  of  rent  accruing 
subsequently  to  the  seizure  under  the 
Ji^fa.  and  the  sheriff's  departure,  and 
before  the  com  could  be  taken  away. 
2  B.  &  B.  862.  Peaeodi  v.  Purou, 
[1  A.&E.641.  WV^A/v./)«ow.  3N. 
8c  M.  79a  S.  C.  Accord.  Goods  seized 
by  a  messenger,  under  a  fiat  in  bank- 
ruptcy, are  not,  while  in  his  custody,  tii 
custodid  legis  so  as  to  be  privileged 
from  distress  for  rent  due  from  the 
bankrupt  to  his  landlord.  8  M •  ^.  W. 
729.  Briggs  v.  Soury.  Antd,  Vd.  I. 
241  a.  note  (hy\ 


Case  46. 


Dakin's  Case. 


S.  C.  1  Vent 
107. 

2  Keb.  731. 
If  what  comes 
under  a  actUcet 
be  contrary  to 
the  preceding 
matter  it  is 
void.  A  certain 
day,  when  a 
court  leet  was 
holden,  must 
be  shewn  in 
the  caption  of  a 
presentment  at 
it. 


No.  26.  Surr.     Inter  recorda  regis. 

T^AKIN  was  fined  22/.  in  the  court-leet  of  the  mayor, 
-■-^  commonalty  and  citizens  of  London  of  their  manor, 
called  the  king's  manor,  in  the  borough  of  Southwark  in  the 
county  of  Surry ,  for  refusing  in  open  court  to  take  upon  him 
the  office  of  constable  within  the  said  manor ;  and  the  pre- 
sentment and  record  of  the  fine  was  certified  into  this  court 
by  a  ceirtiorari  in  this  manner,  to  wit,  "View  of  frank  pledge 
of  the  mayor,  commonalty,  and  citizens  of  the  city  of  London^ 
lords  of  the  said  manor,  holden  for  the  said  manor  at  a  certain 
place  called  the  court-house  on  St.  Margaret's  Hill,  in  the 
town  and  borough  aforesaid,  within  a  month  after  the  feast 
of  St.  Michael  the  Archangel,  to  wit,  on  Tuesday  the  12th  day 
of  November  in  the  21st  year  of  the  reign  of  our  lord  Charles 
the  Second  now  king  of  England,  &c.,  before  Edward  Smith, 
esq.  stewardj  &c." 


m.  22&23Car.IL  Regis. 
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And  Saunders  moved  to  quash  this  presentment^  because  it 
appears  that  the  court  was  iield  after  a  month  after  Michael- 
mas,  namely^  on  the  12th  day  of  November,  which  was  mor^ 
than  a  month  after  Michaelm(M  ;  for  Michaelmas  is  always  on 
the  29th  day  of  September,  and  therefore  it  was  void  and  the 
presentment  also.  But  to  this  it  was  answered^  that  this  pre- 
sentment alleges  that  the  court  was  held  within  a  month  after 
the  feast  of  St.  Michael,  and  the  scilicet,  that  it  was  held  on  the 
12th  day  o(  November,  being  contrary  to  the  precedent  matter^ 
isToid;  quodfuitconcesswn,  (1) 


Dakin's 
Case. 


(1)  So  where  in  ejectment  the  c/Ie- 
mise  was  the  second  of  January/,  and  the 
defendant  afterwards,  to  wit,  on  the 
first  of  January  ejected  him,  the  scilicet 
was  rejected  as  expressly  contrary  to 
the  word  afterwards  and  the  precedent 
matter,  Cro.  Jac.  96.  Adams  y.  Goose. 
lSaIk.325.  Wyaty  Aland.  So  where 
in  trover  the  declaration  stated  that  the 
plaintiff  on  the  third  of  May  was  pos- 
sessed of  certain  goods  which,  on  the 
fourth  of  May,  came  to  the  defendant's 
hands,  who  afterwards,  to  wit,  on  the 
first  of  May  converted  them,  it  was 
adjudged  that  the  scilicet  should  be  re- 
jected as  surplusage  and  void,  the  words 
"  (tfterwards  converted,"  being  of  them- 
selves a  sufficient  allegation  of  a  subse- 
qoent  conversion.  Cro.  Jac.  428.  7W- 
»umd  V.  Johnson.  So  where  in  debt  for 
rent  the  plaintiff  declared  that  J.  S., 
on  the  20th  of  November  in  such  a  year, 
made  a  lease  to  the  defendant,  and  de- 
vised the  reversion  to  the  plaintiff,  and 
afterwards,  to  wit,  on  the  6th  of  iVb- 
tender  in  the  same  year  died,  so  that 
hb  death  appeared  to  have  been  before 
the  lease,  the  scilicet  was  held  repug- 
nant to  the  precedent  matter  and  void. 
Hard.  4.  Jones  v.  Williams.  So  where 
one  covenanted  to  pay  another  88il 
every  year  quarterly,  to  wit,  20/.  1 5s. 
at  Michaelmas,  20il  at  Lady-day,  901. 
I5s.  at  Midsummer,  and  20/.  I5s,  at 
Christmas,  which  together  did  not 
amount  to  83/L ;  it  was  objected,  that 


without  the  particular  sums  under  the 
scilicet,  it  did  not  appear  how  much  was 
to  be  paid  at  one  day,  and  how  much  at 
another,  or  which  were  the  quarter 
days  on  which  the  money  was  payable ; 
and  the  word  quarterly  did  not  supply 
this  uncertainty,  for  it  was  ilot  said 
quarterly  by  equal  portions  ;  but  it  was 
answered  and  resolved  by  the  court,  that 
the  word  quarterly  supplied  the  whole, 
and  the  variance  under  the  scilicet  did 
not  hurt,  for  by  the  word  quarterly 
should  be  understood  as  well  the  usual 
quarter  days,  as  payment  by  equal 
portions.  2  Lev.  99.  Vanastony.Mae- 
karly.  So  where  the  defendant  in  re- 
plevin made  cognizance  for  two  years 
and  a  quarter's  rent  in  arrear;  and 
alleged  that  for  a  long  time,  to  wit,  for 
two  years  and  a  quarter  ending  at  Christ^ 
mcLS  1803,  the  plaintiff  A«/t/  and  enjoyed 
the  premises  as  tenant  thereof  to  A.  B. 
by  virtue  of  a  certain  demise,  &c.  to 
which  the  plaintiff  pleaded  in  bar>  that 
he  did  not  hold  and  enjoy  the  premises 
as  tenant  thereof  to  A.  B.  by  virtue  of 
the  said  demise  modo  et  forma  ;  it  was 
holden  to  be  sufficient  to  entitle  the 
defendant  to  a  verdict  if  he  prove  that 
the  plaintiff  held  of  A.  B.  from  the  23d 
of  December  1801,  and  to  recover  for 
two  years'  rent  6  East,  434.  Forty  v. 
Imber,  The  same  proposition,  namely, 
that  if  what  comes  under  a  videlicet  or 
scilicet  be  impossible,  or  contrary  or  re- 
pugnant to  the  preceding  matter,  or 
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Dakin's         But  then  it  was  moved  that  the  scilicet  bemg  void,  here 

Case.        appears  no  day  at  all  when  the  court  was  held ;   and  there 

'  ought  to  be  a  certain  day  shewn  when  the  court  was  held, 

and  it  is  not  sufficient  to  say  that  the  court  was  held  within  a 


the  plaintiff's  title,  it  shall  be  rejected 
as  surplusage  and  Yoid,  is  supported  by 
a  great  number  of  other  authorities. 
Cro.  Jac  185.  Osboum  v.  Rider.  Ibid. 
154.  Brigate  v.  Short.  Ibid.  662.  Hut- 
ter  V.  Mills.  Latch.  200,  201.  Harvey 
V.  Reynolds.  Ibid.  209.  Alcot^  v.  Bio- 
field.  AIL  28.  Sims  v.  Gregory.  2 
Str.  1092.  Wehb  v.  Turner.  12  Mod. 
579.  Johnson  v.  Meers.  1  Black.  Rep. 
495,  496.  Bishop  of  Lincoln  v.  WoU 
farston.  See  1  Saund.  118,  119.  Cut- 
ler V.  Southern,  and  note  (8).  Ibid. 
287.  JDuppa  v.  Mayo,  (a) 

But  a  videlicet  or  scilicet  is  not  al* 
ways  mere  surplusage,  and  cannot  be 
rejected  as  such.  For  where  an  allega- 
tion is  sensible  and  consistent  in  the 
place  where  it  occurs,  and  not  repug- 
nant  to  antecedent  matter,  though  laid 
under  a  videlicet,  and  however  incon« 
s'lstent  with  a  subsequent  allegation,  it 
cannot  be  rejected  as  surplusage.    5 


East,  244.  The  King  y.  Stevens.  It  is 
also  sometimes  used  to  explain  what 
goes  before  it ;  and  if  the  explanation 
be  consistent  with  the  preceding  matter, 
it  is  traversable ;  as  where  a  seisin  is 
alleged  to  be  in  another  in  fee-tail,  to 
wity  to  him  and  the  heirs  males  of  his 
body,  this  is  an  estate  in  tail-nude,  and 
that  which  follows  the  videlicet,  being 
not  contradictory  to,  but  consistent 
with,  what  precedes  it,  is  material,  and 
therefore  may  be  traversed  and  must 
be  proved.  For  the  natural  and  pro- 
per use  of  a  videlicet,  says  Lord  Ho- 
bart,  is  to  particularize  that  which  is 
general  before,  and  to  explain  that 
which  is  indifferent,  doubtful  or  ob- 
scure ;  but  it  must  neither  be  contrary 
to  the  premises,  nor  increase  nor  di- 
minish the  precedent  mattei:  and  there- 
fore if  a  man  seised  in  fee  of  black-acre, 
white-acre  and  green-acre  in  Z>.,  should 
grant  all  his  lands  in  D.,  that  is  to  say, 


(a)  [2  B.  Sc  B.  659.  LuckeU  v. 
Plumber.  5  Moo.  588.  S.  C.  So 
where  the  declaration  on  a  bill  of  ex- 
change averred  that  <' afterwards,  and 
''  when  the  bill  became  due  according  to 
*<  the  tenor  and  effect  thereof,  to  unt,  on 
« the  81st  of  March,  1822,  it  was  in  due 
«  manner,  according  to  the  usage  and 
^<  custom  of  merchants,  presented  for 
<< payment;"  and  there  was  a  special 
demurrer,  assigning  for  cause  that  the 
said  81st  day  of  March  was  a  Sunday; 
the  declaration  was  held  sufficient,  the 
day  being  specified  under  a  *'  to  wit." 
1  Bing.  28*  Bynner  v.  RusselL  7  Moo. 
267.  S.  C.  But  it  should  be  observed 
in  cases  of  this  kind,  that  (as  in  the 
principal  case}  the  rejection  of  the  «ct* 


licet  may  open  a  ground  of  special  de* 
murrer  for  not  alleging  any  time  when 
a  traversable  fact  occurred.  2  Cr.  8c 
J.  418.  Ring  v.  Roxbrough.  2  Tyrw. 
468.  S.  C.  Ant^,  Vol.  II.  74  c.  note(e). 
See  also.  14  East,  1291.  Denison  v. 
Richards.  The  declaration  in  Bynner 
v.  Russell,  above  cited,  was  not  liable 
to  this  objection ;  for  the  allegation 
there  was  that,  when  the  bill  became 
due  and  payable,  it  was  presented  for 
payment;  which  must  have  been  on 
the  80th  of  March  ;  so  that  there  was 
still  an  allegation  of  time  though  the 
date  was  rejected.  2  Cr.  &  J.  428.  per 
Bayley  B.  See  also  6  Bing.  N.  C  87« 
JSeesley  Y.  Dolley.  8  Scott,  248.  S.  C] 
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month  after  MicTutnlmas  generally,  for  perhaps  it  waa  held  on 
a  Sunday  ^  which  is  a  dies  non  juridicus^  and  so  void ;  and 
therefore  a  certain  day  ought  to  appear  on  the  record ;  and 
for  this  cause  the  presentment  was  quashed  by  the  whole 
court     See  the  statutes  of  Magna  Charta,  c.  35.  31  Edw.  3. 


Dakin's 

Case. 
' « ' 

•  &  P.  Hawk. 
P.  a  56,  see 
9.  fol.  edit 


black-acre  and  white-acre,  yet  green- 
acre  shall  also  pass  by  the  grant ;  but  if 
lands  lying  oui  of  J),  are  added  under 
the  fcUictty  they  will  not  pass.  So  a 
rtdelicet  may  sometimes  restrain  the 
generality  of  the  former  words,  where 
they  are  not  express  and  special,  but 
stand  indifferent  so  as  to  be  capable  of 
being  restrained  without  apparent  in- 
jory  to  them ;  as  if  lands  be  granted  to 
a  man  and  his  heirs,  that  is  to  say^  the 
heirs  of  his  body,  it  is  an  estate-tail. 
Hob.  175.  Stukely  v.  Btttler. 

So  where  a  videlicet  contains  that 
which  is  material  and  necessary  to  be 
alleged,  it  is  considered  as  a  direct  and 
positive  affirmation  or  averment,  which 
is  material  and  traversable.  1  Str.  233. 
Eayman  v.  Sogers.  As  if  the  condition 
of  a  bond  is  to  perform  the  award  of 
J.  S,  to  be  made  and  delivered  on  or 
before  the  24th  of  May^  and  no  award 
is  pleaded,  and  the  plaintiff  replies,  that 
after  the  making  of  the  bond  and  be- 
fore the  commencement  of  the  action, 
to  tt»^  on  the  21  st  day  of  May^  the  ar- 
bitrator made  his  award,  here  the  sd* 
Ucet  is  a  positive  averment  that  the 
award  was  made  within  the  time  limited 
by  the  condition^  and  may  therefore  be 
traversed  and  issue  taken  upon  it,  3  Burr. 
1729.  Bissex  v.  Sissex  (b).  S.  P.  1 
Saund.  169,  170.  Skinner  v.  Andrews^ 
and  note  (2)w  So  where  in  debt  on  bond 


for  781/.  14*.  conditioned  for  the  pay" 
ment  of  319/.  17*.>  the  defendant  pleaded 
that  he  was  indebted  unto  the  plaintiff 
in  a  large  sum  of  money,  to  wit,  the  said 
sum  of  money  in  t/ie  said  condition  men' 
turned,  it  was  objected  on  demurrer,  that 
this  coming  under  a  videlicet  was  not 
directly  alleged,  and  therefore  not  tra- 
versable ;  but  by  the  court,  the  office  of 
a  videlicet  is  to  explain  what  went  before, 
and  where  it  is  not  repugnant  or  contra" 
dietary,  it  is  material  and  traversable, 
and  the  plea  was  held  good.  2  Wils. 
332.  335.  Knight  v.  Preston.  So  where 
in  debt  on  bond  for  1400/.  conditioned 
for  the  payment  of  700/*,  the  defendant 
pleaded  that  there  was  due  from  him 
to  the  plaintiff  on  the  bond  a  much  less 
sum  than  1400/.,  to  wit,  the  sum  of  1S5L 
and  no  more,  and  that  the  plaintiff  was 
indebted  to  him  in  a  larger  sum  of 
money ;  the  plaintiff  replied  that  there 
was  due  on  the  bond  more  than  735/., 
namely  835/.  concluding  to  the  coun« 
try  ;  and  on  a  special  demurrer  it  was 
objected,  that  the  defendant,  having 
pleaded  the  sum  of  735/.  under  a  vt- 
delicet,  was  not  bound  to  prove  that 
specific  sum,  but  might  prove  a  greater 
or  less  sum,  and  therefore  that  aver- 
ment  was  not  traversable;  but  it  was 
adjudged  that  when  an  averment  is  ma- 
terial the  addition  of  a  videlicet  does 
not  render  it  immaterial,  but  it  is  ag 


(b)  [In  this  case,  it  should  seem, 
the  replication  might  have  alleged  that 
the  arbitrator  made  his  award  on  a 
certain  day  before  the  **  24th  of  May, 
«*  to  wit,  on  the  21st  day  of  May;"  and 

VOL.  II.  FART  II. 


then  the  scilicet  would  not  have  been 
traversable.  See  7  A.  &  £.  1. 10.  Smith 
V.  Dixon.  2  N.  &  P.  46.  S.  C,  Ante, 
Vol,  IL  p.  207  c.  note(n).] 
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c  15.  Bro.  Leite5  32.  that  a  leet  oanngt  be  held  at  any  other 
time  but  within  a  month  after  JEaster  and  MieJiaebnat,  wolem 
it  be  hj  patent  or  special  prescription,  which  do  not  appear 
in  this  case,  {d) 


much  traversable  as  if  the  videlicet  had 
not  been  inserted.  6  T.  R.  460.  Grim' 
foood  V.  BarrU,  (c) 

And  as  such  an  averment  or  affirm- 
ation coming  after  a  videlicet  is  traverse 
ablcy  so  likewise  must  it  be  proved  when 
material,  as  mueh  as  if  it  had  been 
averred  without  a  videliceL  As  where 
in  an  action  on  the  Statute  of  Usury, 
the  agreement  to  forbear  and  give  day 
of  payment  was  stated  in  the  declar- 
ation to  be  on  the  14^  under  a  vide- 
licet,  but  it  was  proved  that  the  money 
was  not  advanced  until  the  16th,  on 
which  Lord  Mansfield  nonsuited  the 
plaintiff,  being  of  opinion  that  the  day 
from  whence  the  forbearance  took  place 
was  material  though  laid  under  a  vide- 


licet, and  on  a  motion  for  a  new  tiial^ 
the  court  confirmed  the  decision  at  Nisi 
Prius.  Johnson  v.  Pru^ett,  E,  25  Geo.  3. 
K.  B.  cited  by  Lawrence  justice  in  the 
above-cited  case  of  Grimwood  v.Bar- 
rit.  (e)  So  where  in  an  action  for  a 
malicious  prosecution  the  declaration 
stated  that  the  indictment  afterwards,  lo 
wit,  on  the  25th  o^Fdiruary  1791,  came 
on  to  be  tried,  but  by  the  record  of  that 
indictment  it  appeared  that  the  trial  wa» 
on  a  different  day,  on  which  the  plaintiff 
was  nonsuited ;  and  on  a  motion  to  set 
aside  the  nonsuit,  the  court  thought  the 
objection  fatal,  though  it  was  laid  under 
a  videlicet,  the  day  being  material. 
4  T.  R.  590.  Pope  v.  Foster.  (/)  So 
in  an  action  against  an  attorney  for 


(e)  [2  Cr.  M.  &  R.  557.  Cousins  v. 
Paddon,  per  Parks  B.  Accord,  So  it 
was  laid  down  by  Bayley  J.  in  deliver- 
ing the  judgment  of  the  court  in  Nighir 
inhale  v.  Wilcoxon,  10  B.  &  C.  215.,  as 
a  known  rule  of  pleading  that,  where  a 
sum>  a  time,  or  any  matter  is  material, 
the  sum,  the  time,  or  matter,  though 
mentioned  under  a  videlicet,  shall  be 
taken  to  be  the  true  sum,  the  true  time, 
or  the  true  matter.  Accordingly,  where 
the  defendant  in  trespass  pleads  that  he 
tendered  the  plaintiff  a  certain  sum,  to 
wit,  10/.,  being  sufficient  amends,  the 
sum  named  is  material  and  traversable 
though  laid  under  a  videlicet,  and  the 
plaintiff  should  either  reply  that  the  de- 
fendant did  not  tender  the  sum  named, 
or  that  that  sum  was  not  sufficient ;  and 
not  that  he  did  not  tender  sufficient 
amends,  S  Bing.  N.  C.  408.  Marhs  \. 
Lahee.  4  Scott,  137.  S.  C.  3  B,  &  Ad. 
695.   Williams  y.  Price.'} 


(d)  [See  3  A.  &  E.  284.  i2ee  v.  MU- 
verton.'] 

(e)  [2  A.  &  E.  670.  Fox  y.  KeeHng. 
4  N.  &  M.  523.  S.  C.  Accord.  Anik, 
VoL  I.  295  a.  note  (e).  See  also  3  Bing. 
N.  C.  392.  396.  Robson  v.  Fallows. 
4  Scott,  43.  S.  C] 

(/)  This  case  was  eacpressly  over- 
ruled in  9  East,  156.  Purcell  v.  JIT'iVa* 
mora.  That  was  also  an  action  on 
the  case  for  a  malicious  prosecution, 
and  the  declaration  averred  that  *<the 
**  defendant  prosecuted  the  said  indict- 
''  ment  against  the  plaintiff,  until  after- 
*^  wards,  to  wit,  on  the  morrow  of  the 
**  Holy  Trinity  in  the  46lA  year,  &c 
'(  &c.  the  plaintiff  was  in  due  manner, 
*<  &c.  acquitted,  &c.'*  At  the  trial  it 
appeared  that  the  trial  and  acquittal 
took  place  on  Tuesday  next  after  the 
end  of  Easter  Term  :  on  which  the 
plaintiff  was  nonsuited.  But  the  non- 
suit was  set  aside  by  the  oourtt  who 
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negligence  in  not  prosecuting  the  plain- 
tiff's debtor  to  judgment,  the  return  of 
the  writ  on  which  the  debtor  was  ar- 
rested was  laid  to  be  in  M^  25tk  year 
under  a  videUceit  and  the  writ  itself  ap- 
pearing to  have  been  returnable  in  the 
2itk  jfeaty  this  was  held  by  the  learned 
judge  who  tried  the  cause  to  be  a  fatal 
vsrianccy  though  the  day  of  the  return 
was  alleged  under  a  videlicet;  and  on  a 
motion  to  set  aside  the  nonsuit  the  court 
confirmed  it^  being  of  opinion  that  the 


time,  when  the  defendant  ought  to  have 
charged  the  debtor  in  execution,  de- 
pending on  the  return  of  the  writ,  the 
return  became  material,  and  therefore 
the  variance  was  fatal.  1  T.  R.  656. 
Green  v.  Rennet.  And  it  was  said 
by  BuUer  J.  in  The  King  v.  Mayor 
of  York,  5T.  R.  71.  that  when  the 
day  is  material,  the  laying  it  under 
a  videlicet  does  not  signify.  S.  P.  2 
Bos.  &  Pull  116.  White  v.  Wilson,  (ff) 
If  the  time  laid  under  the  videlicet 


etpressed  their  opinion  that  Pope  v. 
Fotier  had  been  wrongly  decided :  and 
Lord  Ellenborouffh  C.  J.  distinguished 
it  from  Green  v.  Bennett  (cited  after- 
wards in  the  note  above,)  inasmuch  as 
in  Pope  V.  Foster,  as  also  in  the  case 
before  the  court,  the  allegation  was 
one  of  substance,  whereas  in  Green  v. 
12omer  it  was  one  of  description.  And 
Lawrence  J.  said,  it  was  no  more  ne- 
cessary to  prove  the  precise  day  of 
the  acquittal,  as  laid  in  the  declaration, 
tlum  it  is,  upon  an  indictment  for  mur- 
der, or  in  a  declaration  upon  a  promise, 
to  prove  the  precise  day  laid  of  com- 
mitting the  murder  or  of  making  the 
promise.  [See  4  B.  &  A.  435.  Phillips 
T.  Shew.  5  B  &  A.  964.  S.  C.  Accord. 
And  it  makes  no  difference  that  the 
allegation  is  with  a  **prout  patet  per 
reeordum."  S  B.  &  C.  2.  Stoddart  v. 
Palmer.  4D.&R.624.  S.C.  See  fur- 
ther  as  to  the  distinction  taken  in  Purcell 
T.  M'Namara,  2  B.  &  C.  2.  Draper  v. 
GomOt.  3D.lbR.226.S.C.  4B.&C. 
^^Bromjieldr. Jones.  6D.&R.500. 
S.C.  ^B.&C.  A05. Sevan  y.  Jones.  6 
D.  &  R.  483.  S.C.  4  B.  &  C.  657.  Shel- 
don y.Whittaher.  7  D.  &  R.  123.  S.C. 
5  B.  &  C.  339.  Edwards  v.  Lucas.  8 
D.&R.98.  S.C.] 

(g)  [See  also  1  Stark.  377.  Davis  v. 
iVbo*.  3  Bing.  472.  Blyth  v.  Bampton. 
1 1  Moo.  887.  S.  C.    So  where  a  declara- 


tion stated^  that  in  consideration  that  the 
plaintiff  would  demise  to  the  defendant 
furnished  lodgings  for  a  certain  term«  to 
wit,  two  years,  the  defendant  promised} 
&C.;  and  alleged,  by  way  of  performance^ 
that  the  defendant  did  demise,  &c.  for  the 
said  term  of  two  years ;  and  the  evi- 
dence was,  that  the  defendant  agreed  to 
take  the  lodgings  for  two  or  three  years; 
it  was  held,  that  theT  consideration  for 
the  promise  was  not  truly  stated,  and 
that  the  allegation  of  performance  ren- 
dered the  term  stated  material,  not- 
withstanding it  was  laid  under  a  vide* 
licet  in  setting  forth  the  consideration : 
Aliter,  on  a  count  on  a  consideration 
executed.  1  Cr.  &  J.  391.  Edye  v.  Straf- 
ford. But  where  in  a  plea  of  payment 
and  acceptance  in  satisfaction  to  a 
declaration  in  indebitatus  assumpsit,the 
sum  alleged  to  have  been  paid  and  ac- 
cepted is  stated  to  be  *'  a  large  sum  of 
money,  to  wit,  1000/.,"  the  defendant  is 
only  bound  to  prove  as  much  as  covers 
any  demand  established  on  the  part  of 
the  plaintiff;  if  he  does  that,  any  excess 
becomes  wholly  immaterial,  and  the 
precise  amount  of  the  sum  laid  under 
the  videlicet  becomes  immaterial  also. 
2Q.B.314.  Falcon  y.Benn.  1G;&D. 
646.  S.  C.  Secants, Vol. I. p. 28. note (d). 
2  Cr.  M.  &  R.  547.  Cousins  v.Paddon.  5 
Tyrw.533.  S.  C.  So  in  Cooper  v.  Blick^ 
2  Q.  B.  915.  2  G.  &  D.  295.  S.  C.  the 
B  2 
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be  material,  and  it  is  repugnant  to  that 
what  goes  before,  it  viHaies  the  plea. 
Latch.  200,  201.  Haroey  y.  Reynoldsy 
per  Jones  justice. 

Hence  it  appears,  that  the  difference 
taken  in  argument  by  BkuAUone  justice 
-when  at  the  bar  in  1  Black.  Rep.  495. 
Bishop  of  Lincoln  v.  Wolfreston^  seems 
to  be  well  founded,  namely,  "  That  the 
*^  true  distinction  is,  that  where  the 
"  time  when  a  fact  happened  is  imma- 
<<  terial,  and  it  might  as  well  have  hap- 
«pened  at  another  day,  there,  if  al- 
<<  leged  under  a  scif^etf  it  is  absolutely 
"  nugatory  and  therefore  not  travers- 
«  able,  and  if  it  be  repugnant  to  the 
"  premises,  it  shall  not  vitiate  the  plea, 
*^  but  the  scilicei  itself  shall  be  rejected 
<<  as  superfluous  and  void.  But  where 
*<  the  precise  time  is  the  very  point 
*^  and  gist  of  the  cause,  there  the  time 
<<  alleged  by  the  sciUcet  is  conclusive 
"  and  traversable ;  and  it  shall  be  in- 
'<  tended  to  be  the  true  time  and  no 
"other;  and,  if  impossible  or  repug- 


<<  nant  to  the  premises,  it  will  vitiate 
*^  the  plea ;  if  true  will  support  the 
«  defence."  And  the  distinction  seems 
equally  to  apply  to  every  other  matter 
which  comes  under  a  videlicet 

On  the  other  hand,  the  want  of  a 
videlicet  will  in  some  cases  make  an 
averment  material  that  would  not  other 
wise  be  so  :  as  if  a  thing,  which  is  not 
material,  is  positively  averred  without  a 
videlicett  though  it  was  not  necessary  to 
be  so,  yet  it  is  thereby  made  material 
and  must  be  proved.  Therefore  where 
a  party  does  not  mean  to  be  concluded 
by  a  precise  sum  or  day  stated,  he 
ought  to  plead  it  under  a  videlicett  for 
if  he  do  not,  he  will  be  bound  to  prove 
the  exact  sum  or  day  laid ;  it  being  a 
settled  distinction  that  where  any  thing 
which  is  not  material  is  laid  under  a 
videlicet^  the  party  is  not  concluded 
by  it;  but  he  is,  where  there  is  no 
videlicet.  3  T.  R.  68.  Symonds  v. 
Knox,  (A)  So  where  the  declaration 
stated  that  in  consideration  that  the 


declaration  stated  that  in  consideration 
the  plaintiff  would  enter  into  the  defend- 
ants' employ,  to  wit,  in  the  capacity  of 
editor  of  a  newspaper,  at  and  for  a  cer» 
tain  salary t  to  witj  at  the  rate  of  4:001,  per 
annumy  and  would  continue  in  their  ser- 
vice till  the  expiration  of  three  months 
after  notice  to  determine  the  contract, 
the  defendants  promised  to  employ  him 
in  the  said  capacity,  at  the  said  salary, 
and  to  continue  him  in  the  service  till 
the  expiration  of  three  months  after 
notice,  &c.,  or  to  pay  him  a  propor- 
tionate part  of  the  salary  for  three 
months ;  but  that  the  plaintiff  had  been 
dismissed  without  notice  or  the  three 
months'  salary:  I'he  defendants  paid 
STL  10s,  into  court  generally:  On  the 
trial,  the  plaintiff  did  not  prove  the  con- 
tract for  400/.,  but  relied  on  the  pay- 
ment into  court  as  an  admission  of  the 


amount :  And  it  was  held  that  the  sum 
of  400/.,  specified  as  the  rate  of  salary, 
not  being  material  in  itself,  and  being 
laid  under  a  videlicet,  the  plaintiff  would 
not  have  been  bound  to  prove  it  as  laid, 
if  non  assumpsit  had  been  pleaded;  and, 
therefore,  that  the  payment  into  court 
did  not  bind  the  defendants  as  an  ad* 
mission  of  that  rate  of  salary.  But,  per 
Patteson  J.,  the  capacity  in  which 
plaintiff  engaged  to  serve  was  material, 
and,  therefore,  though  laid  under  a  vide- 
licety  must,  on  non  assumpsit,  have  been 
proved  as  laid,  and  was  admitted  by 
the  payment  into  court.] 

(A)  See  also  8  Taunt  112.  Crispin  v. 
WiUiamsmu  2  B.  Moore,  114.  Bray  ▼. 
Freeman,  S  Price,  54.  Gilbert  v,  Stanis- 
laus. S.  P.  But  it  is  by  no  means 
generally  true,  that  the  omission  of  a 
videlicet  will  make  it  necessary  to  prove 
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plaintiff  would  buy  of  the  defendant 
forty-five  sheep  for  54fL  lis.  6.  the  de- 
fendant undertook  and  promised  that 
they  were  sound ;  the  plaintiff  proved 
the  price  to  be  54/.  I2s.  6d.  BuUer  jus- 
tice held  the  variance  to  be  fatal,  be- 
cause the  sum  was  not  laid  under  a 
nddieeif  and  nonsuited  the  plaintiff. 
Dunkm  y.  TtUhan^  Taunton  Sp.  Ass. 
J788,  cited  in  ST.R.  67.  Symonds  v. 
Kmx*    It  is  said  that  there  is  a  dif- 


ference between  an  action  on  the  con- 
tract itself  and  an  action  upon  the 
promise  in  law  which  arises  from  the 
debt  In  the  former  case,  if  the  party 
mistake  the  sum  agreed  on,  he  fails  in 
his  action ;  but  in  the  latter  (which  is 
the  common  case  of  indebitatus  assump^ 
sit)  he  is  entitled  to  recover  though  he 
mistake  the  sum.  All.  29.  Baher  y. 
Edwards,  (i) 


the  particular  sum  or  day,  &c  strictly 
as  laid.  1  PhilL  Evid.  213.  n.  For  ex. 
ample,  on  an  indictment  for  stealing 
goods  in  a  dwelling-house^  it  is  not  ne- 
cessary to  prove  that  the  goods  were 
of  greater  value  than  40s.  though  that 
may  be  averred  in  the  indictment  with- 
out a  videlicet.  See  1  Ld.  Raym.  149. 
Bex  V.  BurdeU.  6  T.  R.  265.  Rex  v. 
GWum.  3  T.  R.  643.  GwinneU  v. 
PhiUips.  1  Phill.  Evid.  214.  «.  [See 
also  1  Chitt  PI.  318.  6th  edit  9  Dowl. 
993.  Ive  V.  Scott  However,  the  courts 
appear  to  have  continually  adhered  to 
the  general  rule,  that  where  a  date  or 
amount  b  not  in  its  nature  material, 
nor  matter  of  descriptipn,  the  omission 
or  insertion  of  a  videlicet  regulates  the 
necessity  of  proving  the  exact  date  or 
amount  alleged,  and,  by  consequence, 
ascertains  whether  such  precise  date  or 
amount  is  or  is  not  positively  averred,  and 


whether  it  is  or  is  not  admitted  by  pay- 
ment into  court,  pleading  over^  or  demur- 
rer. See  2  B.  &  C.  2.  Draper  v.  Gar- 
ratt.  3D.&R.226.  S.C.  11  A.  &  E. 
45. 50.  Holmes  v.  Newlands.  3  P.  &  D. 
128.  S.  C.  2  M.  &  Gr.  329.  Parkinson 
V.  WhUehead.  2  Scott,  N.  R.  620.  S.  C. 
5  Scott,  N.  R.  197.  221.  Skinner  v. 
LamberU  6  Scott,  N.R.  121.  Harrison 
y.Heathom.  2Q.B.9l5.Coop€ry.Blick. 
2  G.  &  D.  295.  S.  C.  3  Q.  B.  271.  An- 
derson V.  Thornton.  2  G.  &  D.  502.  S.  C. 
See  also  2  A.  &  E.  482.  Low  v.  Bur- 
rows.   4  N.  &  M.  366.  S.  C] 

(t)  [See  1  Cr.  &  J.  391.  Edge  v. 
Straffordy  supra,  291  <?.  note  (</).  It  may 
be  observed  that  the  forms  prescribed 
for  the  common  counts  by  Reg.  Gen. 
T.  r.  1 W.  4.  lay  the  sums  without  any 
videlicet.  See  3  M.  &  W.  621.  Troup 
V.  Boffii  per  Parke  B.] 


Gay  verms  Adams. 
MicL  18  Car.  II.  Regis.    Rot  272. 


Case  47. 


ERROR  of  a  judgment  in  debt  in  the  court  of  Bristol,  s.  C.  2  Keb. 
where  the  pidntiff  there  had  declared,  that  the  de-  jQg*    jj^ 
fendant  mutuasset  of  the  said  plaintiff  70£  to  be  paid  on  re-  ro*y  signify 
quest;  wherefore  the  action  was  brought,  and  the  plaintiff  or  to  borrow. ' 
had  judgment  to  recover  his  debt.     And  Saunders  assigned  A  writ  of  error 

fiiii.  11  11    to  certify  the 

tor  error  that  the  declaration  was  not  good^  becauso  the  verb  record  of  a 
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Pope  v.      of  itself  without  the  other  ckuse  of  task-work  and  day-work. 
Brett.      And  an  award  may  be  void  in  one  clause,  and  good  for  the 
'  residue.     That  was  granted  by  the  court ;  biit  the  court  said 

that  here,  if  the  clause  of  task-work  and  day-work  be  void^  as 
it  is  admitted  to  be,  the  whole  award  is  void;  for  it  appears 
that  the  plaintiff  was  awarded  to  pay  the  25L,  and  to  give  a 
general  release  upon  a  supposition  by  the  arbitrator  that  he 
should  be  paid  for  the  task-work  and  day-work  by  virtue  of 
that  award ;  and  that  not  being  so,  it  was  not  the  intention 
of  the  arbitrator,  as  appears  by  the  award  itself,  that  the 
plaintiff  should  pay  the  money  to  the  defendant  and  give  him 
a  general  release,  and  yet  receive  nothing  for  the  task-work 
and  day-work,  as  by  reason  of  the  uncertainty  of  the  award 
in  that  part  he  could  not.  But  the  arbitrator  intended  that 
the  plaintiff  should  be  satisfied  for  his  task-work  and  day- 
work,  and  then  he  should  pay  the  25/.  and  give  a  release ; 
but  the  plaintiff  not  having  any  remedy  to  recover  satisfaction 
for  his  task-work  and  day-work  by  the  award,  he  is  not 
An  award  may  bound  to  perform  any  part  of  it.  But  true  it  is,  that  in  some 
^d  r^d  f  ^  ttf*  ^*^®^  ^^  award  may  be  void  in  part,  and  good  for  the  residue ; 
residue.  as  if  an  award  be  made  between  A«  of  the  one  part,  and  B.  of 

the  other,  by  which  it  is  awarded  that  A.  should  pay  lOL  to 
•  S.  P.  1  RoU.  B.,  and  also  that  A«  should  pay  51  to  a  stranger  *,  and  that 
SMDon^v '  Pit!'  ^'  sl^ould  give  A.  a  general  release ;  here  the  award  to  pay 
Cro.  Elisi.  433.  5L  to  the  Stranger  is  void,  and  yet  the  award  is  good  for  the 
residue;  for  B.  is  not  prejudiced  though  the  51  be  not  paid 
to  the  stranger ;  for  no  more  than  lOZ.  was  intended  for  him 
or  his  benefit.  (1)    But  in  the  case  at  bar  it  is  otherwise ;  for 


(1)  But  where  in  debt  on  bond  to  award  did  not  mention  any  cause  be« 
perform  an  award,  by  which  it  was  tween  the  parties  depending  in  any  cer- 
awarded  that  the  defendant  should  pay  tain  court,  and  it  might  be  in  an  infe- 
the  plaintiff  16/.  lOs,  and  all  such  costs,  rior  court;  and,  thirdly,  that  there  was 
charges  and  expences,  as  the  plaintiff  nothing  awarded  to  the  defendant  but 
had  been  put  unto  in  a  certain  cause  a  release,  and  that  was  not  to  be  made 
then  depending  between  the  parties,  at  until  all  the  rest  were  performed;  and 
a  certain  day  then  to  come,  and  that  although  the  award  were  good  for  the 
thereupon  they  should  give  each  other  16L  lOs.  which  were  certain,  yet  the 
general  releases ;  the  breach  assigned  in  costs,  charges  and  expences  of  the  suit 
the  replication  was  in  the  non-payment  were  totally  uncertain  and  void,  and  the 
of  the  said  16/.  lOs. ;  and  on  demurrer  award  in  that  part  could  never  be  per- 
it  was  objected  first,  that  no  certain  formed,  and  so  the  release  to  the  de- 
costs,  charges  and  expences  were  set  fendant  could  never  be  made,  for  it 
down  and  averred ;  secondly,  that  the  was  to  be  made  thereupon ;  To  which  it 
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here  the  plaintiff  shall  pay  25L  and  ^ve  a  release,  and  yet 
cannot  have  the  benefit  of  the  task-work  and  day-work  which 
was  intended  for  him  by  the  award,  and  without  which  the 
arbitrator  did  not  intend  that  the  plaintiff  should  either  pay 
the  251  or  ^ve  any  release  —  And  for  this  reason  it  was  ad- 
judged for  the  plaintiff.  —  Note  a  good  diversity. 
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was  answered  and  resolved^  that  there 
was  no  doubt  but  an  award  might  be 
good  in  part  and  bad  in  part;  and  if 
the  award  was  good  in  that  part  upon 
which  the  breach  was  assigned,  and  the 
defendant  demurred,  whereby  he  admit- 
ted the  breach,  the  plaintiff  must  have 
judgment ;  and  as  to  the  costs^  that  the 
recovery  in  that  action  would  be  a  bar 
to  any  future  action  on  the  bond  for 
non-payment  of  those  costs.  2  Wils.  267. 
Fox  V.  Smith.     So  where  in  debt  upon 
bond  to  perform  an  award,  by  which  it 
was  awarded  that  the  defendant  should, 
on  a  certain  day  therein  mentioned,  pay 
to  the  plaintiff  the  sum  of  4/1  15^.,  and 
all  costs  and  charges  due  to  the  steward 
and  attomies  on  account  of  an  action  of 
replevin  depending  in  the  court  of  the 
hundred  of  Nomum  CrosSj  and  all  the 
costs  and  charges  of  the  arbitration 
bonds  and  of  the  award,  and  that  the 
parties  should  execute  mutual  general 
releases ;  the  breach  assigned  in  the  re- 
plication was,  that  the  defendant  had 
not  paid  to  the  plaintiff  the  said  sum  of 
4^  I5s. :  and  on  demurrer  it  was  ob- 
jected,   that  the  award  was  void  in 
awarding  costs  in  an  inferior  court  un- 
settled and  uncertain,  and  did  not  make 
a  final  end  between  the  parties :  But  it 
was  adjudged  that  the  award  was  good 
for  the  payment  of  the  4/1  I5s.,  and  the 
mutual  releases  made  a  final  end  be- 
tween the  parties,  and  though  other 
parts  of  the  award  were  bad,  yet  the 
breach  was  well  assigned.   2  Wils.  29S. 
Addison  v.    Gray.      The  same  point 
had  been  long  before  determined  in  the 
ease  of  Bargrave  v.  Atkins^  3  Lev.  413. 


which  was,  debt  on  bond  conditioned  to 
perform  an  award  of  all  controversies, 
&c. :  The  defendant  pleaded  no  award : 
The  plaintiff  replied,  and  set  out  an 
award  that  the  defendant  should  pay  to 
the  plaintiff  7/.  lOs.  on  the  11th  of  May 
then  following,  and  also  all  the  expences 
of  a  suit  prosecuted  by  the  plaintiff 
against  the  defendant,  and  all  reason- 
able expences  which  the  plaintiff  had 
sustained  about  the  said  suit ;  and  there- 
upon each  of  the  parties  should  execute 
general  releases  one  to  the  other,  and 
assigned  a  breach  in  non-payment  of  the 
71. 1 05. :  The  defendant  rejoined,  that  the 
arbitrator  made  no  such  award;  upon 
which  issue  and  verdict  for  the  plaintiff: 
And  it  was  moved,  in  arrest  of  judg- 
ment, that  the  award  was  void;   for 
nothing  was  awarded  to  the  defendant 
but  the  release,  and  it  was  not  to  be 
executed  until  all  the   rest  was  per- 
formed :  And  although  the  award  was 
good  for  the  7/.  lOs.  which  was  cer- 
tain, yet  the  expences  of  the  suit,  and 
all  the  reasonable  expences  which  the 
plaintiff  had   incurred  about  his   suit 
were  all  uncertain,  and  the  award  was 
void  as  to  them,  and  in  that  part  could 
never  be  performed ;  and  so  the  release 
could  never  be  made ;"!  for  it  was  to 
be  made  thereupon:   And  so  held  the 
court  when  it  was  first   moved;   but 
afterwards  on  the  authority  of  Pinkny 
V.  Bulloch^  East,  23  Car.  2.  where  the 
award  was  to  pay  10/.  and  the  charges 
of  making  the  award,  each  to  release 
the  other,  though  it  was  void  as  to  the 
charges,  yet  on  the  payment  of  10/. 
which  was  good,  it  was  held  that  the 


2935 


Pope  versus  Brett. 


release  onght  to  be  made;  so  in  the 
principal  case :  wherefore  judgment  for 
the  plaintiff,  (a) 

However,  these  cases  differ  from  the 
present ;  and  there  seems  to  be  no  doubt 
that  the  principle  of  the  resolution  in 
the  principal  case  is  well  founded, 
namely,  that  if  by  the  nullity  of  the 
award  in  any  .part,  one  of  the  parties 


cannot  hare  the  advantage'intended  him 
as  a  recompence  or  consideration  for 
that  which  he  is  to  do  to  the  other,  the 
award  is  void  in  the  whole.  1  Rol.  Abr. 
259.  pi.  9,  10.  S.P.  See  1  Sannd.32. 
BirksY,  Trippet.  ^U.  Vealev.  Warner. 
Note  (2).  AntS,  61.  Hodsden  v.  Ear- 
ridge.    127.  Coppin  v.  Humard.  {b) 


(a)  [See  also  Accord.  2  Bing.  199. 
AUchesan  v.  Cargey.  9  Moo.  381. 
M<Clel.367.S.C.  eDowl69S.  Kendrich 
V.  Domes*  S  B.  &  Ad.  295.  Manser  v. 
Heaver.2  So  where  an  award  directs  one 
of  two  things  to  be  done,  one  of  which 
is  uncertain,  it  is  nevertheless  good  for 
the  other ;  as  where  the  award  directed 
one  party  to  pay  500/.  to  the  other,  and 
that  the  same  should  be  paid  or  secured 
within  a  week,  without  directing  the 
nature  of  the  security.  1  Taunt  549. 
Simmons  v.  Swaine.  [See  also  2  B.  & 
Ad.  528.  Jf^rton  v.  King.  Accord. 
Ante>  VoL  I.  33  a.  note  (b).  With  re- 
spect to  the  certainty  And  finality  requi- 
site for  an  award,  the  case  of  Cargey  v. 
Aitcheson,  2  B.  &  C.  170.  3  D.  &  R.  433. 
(S.C.  in  error,  ubi  supr^)  affords  ausefiil 
example.  That  was  an  action  on  an  award, 
by  which  the  arbitrators  had  awarded 
that  five-eighths  of  the  costs  of  certain 
actions^  (concerning  which  disputes  had 
arisen,  parcel  of  the  matters  referred,) 
should  be  paid  by  the  plaintiff  and 
three-eights  by  the  defendant ;  that  the 
sums  already  expended  by  either  of 
them  should  be  allowed  as  part  pay- 
ment of  his  proportion ;  and  that  when 
the  costs  (and  a  certain  other  sum 
awarded)  were  paid,  mutual  releases 
should  be  given :  On  demurrer  to  the  de- 
claration it  was  objected  that  the  award 
was  uncertain,  in  respect  of  not  deter- 
mining the  amount  of  the  costs :  But 
the  court  held  the  award  good  :  for  that 
by  law  the  costs  were  to  be  taxed  by 
the  proper  officer;  and  therefore  al* 


though  the  arbitrators  had  not  deter^ 
mined  the  amount,  that  was  no  valid 
objection  to  the  award :  It  was  further 
objected  that  the  award  was  not  final, 
in  respect  of  the  direction  that  the  sums 
already  expended  should  be  allowed  as 
'  part  of  the  proportions  to  be  borne  by 
each ;  for  that  it  must  be  the  subject  of 
further  inquiry  to  ascertain  what  the 
sums  already  expended  were :  But  the 
court  said  that  that  direction  would 
make  the  award  final  or  otherwise,  ao* 
cording  as  there  were  or  were  not  dis- 
putes about  the  amount  expended :  If 
it  were  a  matter  of  controversy,  the  de- 
fendant might  have  pleaded  it:  but 
that  in  the  absence  of  any  such  alle- 
gation, it  did  not  appear  that  there  was 
any  controversy  upon  that  point;  and 
the  objection  therefore  failed.  See  also 
Accord.  2  M.  &  W.  495.  Plummet 
v.  Lee.  10  M.  &  W.  660.  JRowsd  v. 
HatUm.  1  Dowl.  &  L.  560.  Waddk 
V.  Doumman*  1  Harci  276.  WUkmsoH 
v«  Page."] 

(b)  [See  also  Aworxf.  iTum.&R. 
128.  Auriol  V.  Smith.  4  Mylne  &  Cr« 
150.  Bowes  V.  Femie.  M'Clel.  &  Y. 
200.  Jackson  v.  Clarke.  5  A.  &  K  147. 
Tomlin  v.  Mayor  ofFordwich.  6  N.  & 
M.  594.  S.C.  10  A.  &  E.  139.  Price  v. 
Popkin.  2  P.  &  D.304.  S.C.  4DowL 
1044.  In  re  Tandy.  3  Q.  B.  878.  In  re 
Marshall.  3  G.  &  D.  253.  S.  C.  So  if 
an  arbitrator  to  whom  a  cause,  in  which 
several  issues  have  been  joinedi  and  all 
matters  in  difference  are  referred,  the 
costs  of  the  cause  to  abide  the  eventi 
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award!  a  Hei  proeessut^  withoat  adju-  v.  Hatt.    In  the  former  ease,  the  award 

dietting  on  each  iwae,  this  is  an  excess  of  the   stet  processus    may  prejudice 

of  authority  which  vitiates  the  whole  either  party ;  for  it  is  impossible  to  say 

award,  and  cannot  be  waived.   5  DowL  what  is  the  legal  event  on  which  the 

442.  Hunt  v.  HunL    But  if  he  finds  on  right    to    costs    depends,    (see    antb, 

all  the  issues,  and  then  awards  a  stet  Vol.  I.  33.  note  (a))  :  In  the  latter,  the 

processus^  the  excess  of  authority  may  legal  event  is  ascertained,  and  the  excess 

be  separated,  and  the  rest  of  the  award  of  authority  may  be  treated  as  sur- 

left  to  take  effect    9  Dowl.  610.  Ward  plusage.] 


[  294  ] 

White  versiLS  Stubbs.  Case  49. 

Mich.  22  Car.  II.  Regis.  Rot  85. 

rlESPASS  for  breaking  the  plaintiff's  chamber^  parcel  a  c.  i  Lev. 
of  a  dwellinff-house  in  the  parish  of  8t  Giles  in  the  ^^2: 

«.,,.,  i.    «^. »«  11         •  .        2  Keb.  712. 

Fields  in  the  county  of  Middlesex^  and  keeping  possession  735. 
for  the  space  of  a  month,  and  for  taking  and  carrying  away  Jhe^!^^an^ 
^vers  goods  and  chattels  of  the  plaintiff  there  found,  so  in  his  plea 
that  the  said  Catherine  (the  plaintiff)  could  not  find  the  said  ^^/i*"^^"" 
goods  and  chattels  in  order  that  they  might  be  replevied  ac-  place  in  which, 
cording  to  the  law  and  custom  of  this  realm  of  Erufland^  and  cMnot*  reply  & 
by  reason  thereof  the  said  Catherine  has  entirely  lost  and  tnjurid  tud  pro- 
been  deprived  of  the  said  goods  and  chattels,  to  the  plaintiff's  ^usd,^fthe 
damage  of  lOOL     And  the  trespass  was  laid  to  be  on  the  9th  *^fj^^*"* 
day  of  October,  in  the  20th  year  of  the  reign  of  our  lord  the  sigmnent  of  a 
now  kinc.  *®™  ^  himself 

«-»  ^  which  IS  ex- 

The  defendant  as  to  all  the  trespass,  except  the  taking  and  pired,  and  jus- 
carrying  away  of  part  of  the  goods  and  chattels  particularly  *^J2,^j^ 
mentioned  in  his  plea,  pleads  not  guilty;    and  as  to  the  and  not  on 
taking  and  carrying  away  of  the  said  part  of  the  goods,  he  wwS^^bidio 
justifies  that  before  the  time  of  the  trespass  one  NorcUffe  was  the  declaration, 
seised  in  fee  of  the  said  dwelling-house,  whereof  the  said  cham-  vei^^e  Ume 
ber  was  parcel,  and  so  seised  demised  the  said  dwelling-house  ^^^x^  the 
to  one  Botchery  to  have  for  a  year  next  after  the  feast  of  St  l^^the endof 
John  die  Baptist  in  the  20th  year  aforesaid,  who  entered,  and  ^^ 
afterwards  on  the  26th  day  oiJune  in  the  20th  year  aforesaid 
assigned  his  interest  to  the  defendant,  by  virtue  of  which  he 
entered  and  was  possessed,  and  so  possessed  afterwards,  to  wit, 
on  the  16th  day  of  July  in  the  20th  year  aforesaid,  demised 
the  said  chamber  in  which,  &c.  to  the  plaintiff,  to  have  for  a 
quarter  of  a  year  then  next  following,  by  force  of  which  de- 
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White  v.  ^^  the  plamtiff  entered  and  was  possessed.  And  the  de* 
Stubbs.  fendant  further  said  that  "  the  term  of  the  said  Cat/uirine  of 
^  »  "^  and  in  the  said  chamber^  with  the  appurtenances  in  which,  &a, 
ended  on  the  16th  daj  of  November  in  the  20th  year  aforesaid, 
and  that  the  said  goods  and  chattels  last  above  mentioned 
(that  is,  the  goods  justified  to  be  taken  awaj)  after  the  end  of 
the  said  term  of  the  said  Catharine,  to  wit,  on  the  day  of 
November  in  the  20th  year  aforesaid,  were  in  the  said  chamber 
in  which,  &c.  doing  damage  there,  wherefore  the  said  Robert 
Stubbs  (the  defendant)  afterwards,  to  wit,  on  the  same  day  of 
November  in  the  20th  year  aforesaid,  took  and  carried  away 
the  said  goods  and  chattels,  so  as  aforesaid  being  in  the  said 
chamber  so  doing  damage  there,  for  the  said  damage  so  done 
there,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesud, 
which  is  the  same  trespass  as,  &c,  whereof  the  plaintiff  has 
complained  against  him,  without  this  that  the  said  Robert  is 
guilty  of  the  said  trespass  on  the  said  9th  day  of  October  in 
the  20th  year  aforesaid,  or  at  any  other  time  within  the  term 
of  a  quarter  of  a  year  in  form  aforesaid  demised  to  the  stud 
Catharine.  And  this,  &c.,  wherefore,  &c  The  phuntiff  r&« 
plied  "  of  his  own  wrong,"  without  any  such  cause  generally, 
to  which  replication  the  defendant  demurred. 
r  295  1  "^^  ^^^  replication  was  agreed  by  the  court  and  counsel  to 

be  bad  for  the  reason  given  in  Crogate^%  case.     8  Hep.  66.  b. 
2d  resolution.  (1) 

(1)  Because  the    defendant  in  his  cause,  as  well  as  the  warrant  from  the 

plea  claims  an  interest  in  the  chamber  sheriff  to  the  defendant,  for  all  makes 

in  which  the  trespass  is  alleged  to  have  but  one  cause  (tali  causd) ;  and  matter 

been  committed.  of  record  ought  not  to  be  put  in  issue  to 

It  was  also  adjudged  in  the  above-  the  jury;  but  the  plaintiff  may  in  such 

cited  case,   first    resolution,  that    the  case  reply  de  injurid  sud  proprid  and 

words  absque  tali  causdj  do  refer  to  the  traverse  the  warrant,  which  is  matter 

whole  plea ;  and  therefore  in  false  im-  of  fact  (a) 

prisonment,  if  the  defendant  justifies  by        The  doctrine  of  Crogate's  case  has 

a  capias  to  the  sheriff,  and  a  warrant  never  been  disputed  or  called  in  ques- 

from  him  to  the  defendant,  de  injurid  tion :  but  has  always  been  considered 

sua  propria  absque  tali  causdy  is  no  good  as  a  leading  case  upon  this  subject    It 

replication :  for  then  matter  of  record,  was  cited  and  relied  upon  as  an  autho- 

namely,  the  capias^  will  be  parcel  of  the  rity  in  point  to  govern  a  late  case,  in 


(a)  Or  may  'admit  the  capias^  and    such  a  replication,  see  S  G.  &  D.  54. 
reply  de  injurid  sud  proprid  absque    Renno  v.  BemnetLl 
residuo  causa.     [As  to  the  effect  of 
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But  PoUexfen  for  the  plaintiff  excepted  to  the  defendant's 
plea,  because  the  defendant  has  alleged  a  lease  made  by  him- 
self to  the  plaintiff  for  a  quarter  of  a  year,  and  has  traversed 
his  being  guilty  within  the  time  of  that  lease ;  but  has  not 
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vhich  an  attempt  was  made  to  put  the 
defendant's  title  in  issue,  by  this  general 
plea  of  ^  injuria  sua  propria.  That  was 
replevin ;  cognizance,  stating  that  the 
place  in  which,  &c.  was  a  house  held  by 
the  pliunliff  under  a  demise  from  one 
/.  O,  at  a  yeariy  rent  of  42/.  payable 
on  the  quarterly  feast  days;  that  SI/, 
of  the  said  rent  was  due  and  in  arrear 
to  the  said  J.  O.  and  the  defendant  as 
bailiff  of  the  said  J.  O.  took,  &c ;  plea 
in  bar,  de  injurih  sudproprid  absque  tali 
causd;  and  on  demurrer  to  this  plea, 
the  court  decided  that  the  plea  was 
bad :  And^i^  C.  J.,  who  delivered  the 
judgment  of  the  court,  said,  that  it  was 
only  necessary  to  read  Crogate*s  case,  to 
be  perfectly  satisfied,  that  on  the  autho- 
rities and  reason  of  the  thing  the  plea 
in  bar  was  bad :  The  second  resolution 
in  that  case  is,  **  That  when  tlie  defend. 


*'  ant  in  his  own  right,  or  as  servant  to 
'<  any  other,  claims  an  interest  in  the 
'<  land,  or  to  any  common,  or  rent  go- 
**  ing  out  of  the  land,  or  to  any  way  or 
^'  passage  upon  the  land,  &c.  there  de 
**  infurid  sud  propria  generally  is  no 
'<  plea.  That  if  the  defendant  justifies 
**  as  servant,  there  de  injuria  sua  proprid 
<<  in  some  of  the  said  cases,  with  a  tra- 
*^  verse  of  the  commandment,  the  same 
<'  being  made  material,  is  good,  &c. 
**  For  the  general  replication  de  injurid 
«*  sud  proprid  is  properly  when  the  de- 
"  fendanfs  plea  does  consist  merely 
*<  upon  excuse,  and  upon  no  matter  of  in- 
"  terest  whatsoever,  (b)  And  it  is  said 
"  de  injurid  sud  propridy  because  the 
<<  injury  properly  in  this  sense  is  to  the 
'<  person  or  to  the  fame,  as  battery  or  im- 
<<  prisonment  to  the  person,  or  scandal  to 
<<  the  fame  (c) ;  there  if  the  defendant 


(b)  [This  must  be  understood  to 
mean  an  interest  in  the  land,  (see  Bow^ 
ierv.  Nicholsony  post,  p.  295  d.  note  (t))  or 
an  interest  in,  or  title  to,  goods,  averred 
in  the  plea,  and  existing  prior  to  and 
independently  of  any  right  conferred  by 
the  act  complained  of  which  interest  or 
title  would  be  in  issue  on  the  general 
replication.  S  B.  &  Ad.  2.  Selby  v. 
Bardons.  1  Cr.  &  M.  500.  9  Bing.  756. 
3  M.  &  Sc  280.  S.  C.  in  error.  For 
an  example  of  the  application  of  the 
doctrine  to  chattels,  see  2  Cr.  M.  &  R. 
355.   SoUy  \.  Neishr\ 

(c)  [Before  the  New  Rules,  the  gene- 
ral traverse,  de  injuria^  was  confined,  in 
practice,  to  actions  of  trespass,  replevin, 
and  case  for  injuries ;  for  it  was  in  those 
actions  only  that  the  necessity  for  such 


a  traverse  arose*  But  when  the  ex* 
igency  of  the  New  Rules  rendered  spe- 
cial pleas  in  excuse  frequent  in  tactions 
of  assumpsit2Ji&  debt  on  simple  contract, 
it  became  reasonable  that  the  plaintiff 
should  be  allowed  to  take  issue,  by  a  gene- 
ral traverse,  on  the  whole  matter  of  ex- 
cuse alleged.  A  nd,  accordingly,  the  courts 
soon  sanctioned  the  use  of  such  a  form 
of  replication  in  assumpsit^  changing 
only  such  words  as  are  merely  formal, 
and  subject  to  the  rules  and  exceptions 
in  Crogat£%  case  above  stated.  2  Bing. 
N.  C.  579.  Griffiny.  Yates.  2  Scott,  845. 
S.C.  2  Cr.  M.  &  R.  360.  Noel  v.  Rich. 
1  M.  &  W.  65.  Isaac  v.  Farrar.  5  A. 
&  E.  237.  Watson  v.  Wilhs.  6  N.  &  M. 
752.  S.  C.  7  A.  &  E.  161.  Reynolds  v. 
Blackburn.   2N.&F.136.S.C.  9M.& 
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traveraed  the  trespass  before  the  assignment  of  the  lease  to 
him,  or  since  the  expiration  of  it  For  he  ought  to  have 
traversed  in  this  manner^  "  without  this,  that  he  the  said  de- 
fendant is  guilty  of  the  said  trespass  on  the  said  9th  day  of 


**  excuse  himself  upon  his  own  assault, 
"  or  upon  hue  and  cry,  there  properly  de 
«  injurid  sud  proprid  generally  is  a  good 


<<plea;  for  there  the  defendant's  plea 
<'  does  consist  only  of  matter  of  ex- 
cuse/'(<f)  The  third  resolution,  is  "That 


W.  506.  Whitehead  v.  Waiher.  In  the 
action  of  debt  this  course  was  conceded 
with  more  difficulty;  but  was  at  last 
deliberately  allowed  by  the  Court  of 
Q.  B.  in  Purchelly.  Salter,  1  Q.  B.  197. 
1  G.  &  D.  682.  S.  C. ;  and  although,  on 
reversing  this  judgment  on  another 
ground  the  Court  of  Error  declined  to 
give  any  opinion  on  this,  it  was  sub- 
sequently decided,  on  full  consideration, 
by  the  Court  of  Exchequer,  in  Cooper 
V.  GarheU,  T.  T.  184*  (not  yet  re- 
ported), in  accordance  with  Purchell  v. 
Salter^  that  this  form  of  replication  is 
admissible  in  actions  of  debt  and  in- 
dehitatus  assumpsit,  —  But  although, 
subject  to  the  restrictions  above  men- 
tioned, the  plaintiff  may  now  reply  that 
*'  the  defendant  of  his  own  wrong  and 
*'  without  the  cause,  &e.  broke  the  cove- 
**  nant,  &c.,"  or  <<  broke  the  promise, 
♦*  &c,"  or  in  debt  •*  without  the  cause 
'*  alleged  refused  to  pay  the  debt,"  he 
cannot,  it  should  seem^  reply  generally 
that  <<  the  plea  and  the  statements  there- 
^<  in  are  not  true  in  substance  and  effect" 
10  M.  &  W.  367.  MitcheU  v.  Craps^. 
2Dowl.  N.  S.  252.  S.  C.  See  infrti,  p. 
295  d.  note  (/).] 

(d)  [But  this  replication  is  not  to  be 
allowed  where  the  plea  is  in  denial,  and 
not  in  excuse,  as  where  it  amounts  to 
the  general  issue,  or  where,  in  assump* 
sit  or  debt,  the  plea  amounts  to  a  de- 
nial, either  direct  or  argumentative,  of 
the  contract,  or  the  breach  of  it,  on 
which  the  action  is  founded.  2  Cr.  M. 
&R.355.  SoUyy.Neish.   5Tyrw.625. 


S.  C.  2  Bing.  N.  C.  359.  WkUiaker  v. 
Mason.  2  Scott,  567.  S.  C.  S  M.  &  W. 
230.  Parker  v.  Riley.  5  M.  &  W.  669. 
JElwett  V.  Grand  Junction  RashDoy. 
7M.  &W.  314.  Cleworth  y.  Pickford. 
8M.  &W.  673.  Schild  y.  Kilpin.  12 
M.&W.  435.  Petty  y.  Rose.  Where, 
however,  the  plea  admits  the  contract  in 
fact,  and  avoids  it  by  matter  of  law,  this 
replication  is  admissible ;  as  where  in  an 
action  of  assumpsit  between  the  imme* 
diate  parties  to  a  promissory  note,  there  is 
a  plea  of  failure  of  consideration  for  the 
note.  5  A.  &  E.  237.  WtUson  v.  WiOu.  6 
N.  &  M.  752.  2.  C.  It  was  for  some  time 
doubted  whether  this  replication  was 
allowable  in  such  a  case,  if  the  plea  were 
that  the  defendant  was  induced  to  make 
the  note  by  fraud ;  on  the  ground  that  the 
allegation  of  fraud  was  equivalent  to  de- 
nying that  there  was  a  binding  contract 
3M.  &W.230.  7M.&W.87a  ZTiiw- 
phreys  v.  O*  Connelly  ^erParhe  B.  But  it 
was  decided  in  Cooper  v.  Oarbett,  Exch. 
T.  T.  1844  (not  yet  reported),  that  the 
plaintiff  may  reply  de  infurid  to  such  a 
plea,  inasmuch  as  it  admits  a  contract  in 
fact  and  excuses  it  See  abo  4  M.  &Gr. 
836.  Scott  V.  Chappehw,  5  Scott,  N.  R. 
148.  S.  C.  6  Dowl.  496.  Curtis  v.  Lord 
Headfort. 

Again,  this  replication  is  not  to  be 
allowed  where  the  plea  amounts  to 
matter  of  discharge,  and  not  of  excuse : 
as  where  the  plea  is  payment;  accord 
and  satisfaction  ;  an  award  on  the  sub- 
ject of  the  action  (but  which,  under  some 
circumstances,  must  be  taken  to  be  a 
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October^  or  at  any  other  time  within  the  term  of  a  quarter  of  a  White  v. 

year  in  form  aforesaid  demised  to  the  plaintiff^  or  before  the  Stubbs. 

asfflgnment  of  the  said  term  of  one  year  so  as  aforesaid  made  '        • 
to  the  said  defendant,  or  after  the  end  of  the  said  term^  &c." 


'<  when  by  the  defendant's  plea  any  au* 
<<  thority  or  power  is  mediately  or  im- 
<<  mediately  derived  from  the  plaintiffi 
"  there,  although  no  interest  be  claimedy 
"the  plaintiff  ought  to  answer  it, 
"and  shall  not  reply  generally  de  in- 
"  jweid  sud  proprid^** :  Thus  in  that 
case  the  rule  was  distinctly  laid  down, 
that  the  replication  de  infurid  sud  pro* 


prid  was  only  to  be  received  where  the 
defence  set  up  is  matter  of  excuse,  and 
not  where  it  asserts  any  right  or  interest : 
Nor  was  that  all;  for  if  the  defence 
turned  on  the  plea  of  conmiandment^ 
de  injurid  sud  proprid  was  not  good,  but 
the  commandment  must  be  answered  (e) : 
In  the  case  of  Cockerel  v.  Armstron^f 
Bull.  N.  P.  98.  (since  reported  in  Wil- 


dispensation) ;  bond  given  for  the  sim- 
ple contract  debt ;  discharge  of  the  con- 
trut  before  breach ;  performance  of  the 
eootract;  release;  discharge  under  the 
Bankrupt  Acts ;  or  discharge  under  the 
Insolvent  Debtors  Acts.  I  Q.  B.  207, 
208.  5  BiDg.  N.  C.  476.  Edwards  v. 
Greenwood.  7  Scott,  482.  S.  C.,2  Cr.  M. 
&R.159.  Crisp Y.  Griffiths.  4M.&W. 
1 2S.  Jones  v.  Senior.  It  must  be  added, 
that  this  replication  is  not  to  be  allowed 
where  the  plea  is  in  substance  a  plea  of 
set  off;  for  that  such  a  plea  operates  as 
a  bar  to  the  right  of  action^  not  by 
exenttng  or  justifying  the  breach  of 
promise  complained  of.  but  by  admitting 
it  and  setting  up,  as  a  matter  of  com* 
peosation,  the  cross  demand  of  the  de- 
fendant 1  Q.  B.  209.  Salter  v.  Pur- 
tAelly  in  Cam.  Scacc.  1  G.  &  D.  682. 
S.  C.  (reversing  the  judgment  in  B.  R. 
1Q.B.197.  PurcheU  y.  Salter.  I  G. 
&D.693.  S,C.)  7M.&W.314.  Cfe- 
worth  v.  Pickford.'] 

(e)  [The  authority  of  this  dictum  is 
doubtful;  for  in  Piggott  v.  JKcm/?,  1 
Cr.&M.197-  STyrw.I28.  S.C.,  the 
court  expressed  a  very  strong  opinion 
that  the  authority  which,  according  to 
Crogat^%  case,  must  not  be  involved  in 
the  general  traverse,  is  an  authority /rom 
thepkunHffi  and  not  from  a  stranger. 
So  in  1  a  B.  219.    Purehelly.  Salter, 


Tindal  C.  J.,  in  delivering  the  judg- 
ment in  Cam.  Scacc,  stated  the  ex- 
ception to  the  allowance  of  the  general 
traverse  to  be  where  the  plea  justifies 
under  any  ''  authority,  or  command,  or 
"  license  from  the  plaintiff;  "  i^nd  that  the 
reason  for  this  exception,  as  well  as  for 
that  where  the  defendant  claims  in  his 
plea  any  interest  in  or  out  of  land,  is  that 
the  facts  pleaded  do  not  lie  in  the  exolu- 
sive  knowledge  of  the  defendant,  but  as 
much  in  the  conusance  of  the  plaintiff 
as  of  the  defendant  (See  abo  the  lan- 
guage of  the  judges  in  Selby  v.  Pardons, 
.')B.&Ad.l2.  1  Cr.  &M.509.)  Inthe 
case  above  cited  o£. PurcheU  v.  Salter^ 
the  plea  was,  in  debt  for  goods  sold  and 
delivered,  that  they  were  sold  by  M., 
being  the  factor  of  the  plaintiff  and  en- 
trusted by  him  with  them,  as  ilf.'s  own 
goods,  by  the  plaintiff's  consent,  and 
that  the  defendant  did  not  know,  and 
had  no  means  of  knowing,  that  they 
were  not  ilf.'s :  and  a  set-off  against  the 
plaintiff  of  a  debt  due  from  ilf.  to  the 
defendant:  And  it  was  held  in  Cam. 
Scacc  reversing  the  judgment  in  B.  R., 
that  the  plea  here  was  substantially 
grounded  on  authority  from  the  plain- 
tiff, and  on  this  ground  (as  well  as  that 
already  stated,  suprd,  note  (</)),  the 
general  traverse  was  not  allowable. 
1  Q.  B.  197.    1 G.  &  D.  698.  S.  C] 
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for  now  if  the  defendant  be  in  truth  guilty  either  before  tte 
commencement  of  his  term^  or  after  the  end  of  it^  he  has  by 
this  traverse  left  no  issue  for  the  plaintiff  to  take  upon  it 
Saunders  for  the  defendant  answered,  that  the  plaintiff  has 


les's  Rep.  99.)  which  was  trespass  for 
taking  a  gelding,  and  the  defendant 
pleaded  that  the  place  where,  &c.  was 
100  acres,  &c,  that  J,  S.  was  seised  in 
fee,  and  that  he  as  his  servant,  and  by 
his  express  orders,  took  the  gelding  da- 
mage feasant,  it  was  held  that  the  plain* 
tiff  could  not  reply  de  injurid  sud  pro* 
prid  absque  tali  causdy  for  that  would 
put  in  issue  three  or  four  things ;  but  he 
must  traverse  one  thing  in  particular: 


That  case  was  right  in  point  of  au. 
thority,  and  he  agreed  with  the  rule 
laid  down,  that  where  the  excuse  arises 
in  part  out  of  the  seisin  in  fee  of  another, 
there  de  infurid  sud  proprid  is  not  to  be 
received ;  but  the  reason  is  not  because 
it  puts  two  or  three  things  in  issue; 
for  that  may  happen  in  every  case 
where  the  defence  arises  out  of  several 
facts,,  all  operating  to  one  point  of  ex- 
cuse (/) :  the  reason  is,  because  this  plea 


{f)  [Accordingly  it  has  been  laid 
down  in  numerous  modern  cases  that, 
whether  the  form  de  infuridbe  employed 
or  not,  the  replication  cannot  be  objected 
to  as  multifarious,  if  the  facts  stated  in 
the  plea,  though  they  are  several,  con- 
stitute one  ground  of  defence ;  for  that 
the  rule  of  pleading  is,  not  that  the 
issue  must  be  joined  on  a  single  fact, 
but  on  a  single  point  of  defence.  1  Burr. 
316.  Robinson  v.  Eaky.  2  B.  &  C. 
9C8.  CBrien  v.  Saxon.  4*  Bing.  428. 
432.  Rowles  v.  Lusty.  3  B.  &  Ad.  2. 
Selby  V.  Bardons.  1  Cr.  &  M.  500. 
Bardons  v.  Selby.  1  Bing.  N.  C.  502. 
Webb  v.  Weatherly.  1  Scott,  477.  S.  C. 
2  Bing,  N.  C.  359.  369.  Whittaker  v. 
Mason.  2  Scott,  567.  S.C.  2Bing.N.C. 
579.  GHffin  v.  Yates.  2  Scott,  845. 
S.C.  2 Bing.  N.C.  473.  Brogdenv. 
MarrioiL  2  Scott,  703.  S.  C.  1  Cr.  &  M. 
197.  PiggoU  v.  Kemp.  1 M.  &  W.  65. 
69.  Isaac  v.  Farrar.  7  M.  &  W.  512. 
Bennison  v.  Tkelwell  12  A.  &  £.  715. 
Pigeon  v.  Oshom.  4  P.  &  D.  345.  S.  C. 
3M.&Gr.785.  Belly.  Tuckett.  4 Scott, 
N.  R.  402.  S.  C.  6  Scott,  N.  R.  459. 
Garrard  v.  Hardeym  1  Dav.  &  Mer.  43. 
De  Bemardis  v.  Spalding.  But  it  is  a 
matter  of  no  little  difficulty  to  ascertain 
whether  several  facts,  which  go  towards 


the  constituting  of  a  defence,  are  so  con- 
nected together  as  to  form  one  com- 
plete point  of  defence,  so  as  to  admit  of 
the  application  of  this  rule.  De  Wooif 
V.  Bevan,  Exch.  E.  T.  1844.  Bonzi  v. 
Slewart,  C.  P.  T.  T.  1844.  See  3  M. 
&  W.  30.  Hulme  v.  Muggleston.  9  A. 
&  E.  854.  Brooks  v.  Stuart.  1  P.  & 
D.  615.  S.  C.  3  B.  &  Ad.  9.  per  PatU- 
son  J.  If  the  plea  be  double,  it  seems 
to  be  considered  that  it  cannot  be  made 
an  objection  that  the  replication  is  also 
double.  7  A.  &  E.  161.  Reynolds  v. 
Blackburn.  2 N.  &  P.  136.  S.C.  1  M. 
&  W.  330.  RegU  v.  Green,  per  Lord 
Abinger.  1  Dowl.  N.  S.  940.  Pascoe  v. 
Vyvyany  per  Parke  B. 

In  2  Dowl.  N.  S.  41.  Garten  v. 
Robinson.  1  Dowl.  &  L.  714.  Flight 
V.  Cookf  Wightman  J.  appears  to  have 
been  of  opinion  that  where  a  plaintiff 
may  reply  de  injurid^  he  is  not  bound 
to  adopt  that  form,  in  order  to  put  in 
issue  more  than  one  material  and  tra- 
versable fact  alleged  in  the  plea.  See, 
however,  2  Bing.  N.  C.  579. 584.  Griffin 
V.Yates.  5  A.  &E.217,218.  peri\ilfe^ 
son  J. ;  and  guars.  The  plaintiff  cannot 
it  should  seem,  reply  generally,  "that 
<^  the  plea  and  the  statements  therein  are 
<*  not  true;"  (see  ante,  p.  295a.  note  (c);) 
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admitted  that  the  trespass  was  committed  within  the  term     White  v. 
assigned  to  the  defend^t.     For  the  trespass  was  kid  on  the      Stubbs. 
9th  day  of  October  in  the  20th  year,  which  is  within  the  term  ' 
of  a  year  assigned  to  the  defendant ;  and  therefore  there  is  no 


is  only  allowed  where  an  excuse  is  offer- 
ed for  personal  injuries (^),  and  not  even 
then,  if  it  relates  to  any  interest  in  land, 
or  to  any  commandment  (h) :  It  was 
nght  that  the  case  then  before  the  court 
should  be  brought  within  the  general 
rules  of  pleading ;  otherwise  the  11  G,% 
c.  19.9  which  was  intended  to  operate 
for  the  ease  and  benefit  of  landlords 
would  be  turned  against  them ;  for  be- 
fore the  Doaking  of  that  statute,  the 


issue  in  replevin  must  have  been  con- 
fined to  some  one  material  point:  If 
the  court  were  to  break  in  upon  the 
rule  so  satisfactorily  laid  down  in  CVo- 
^o/e's  case,  they  would  confound  all  the 
rules  of  pleading :  If  they  admitted  the 
plea  in  that  case,  there  was  no  reason 
why  it  should  not  be  let  in  in  Quare  Im^ 
pedit,  and  every  other  case.  1  Bos.  & 
PuU.  76.  Jones  v.  EUchin.  (i )  Yet  if 
the  Utle  alleged  be  only  inducement,  de 


and  it  was  said  by  Parke  B.  that  the  ob^ 
jeedon  to  such  a  form  of  replication  is, 
that  it  appears  to  put  in  issue  every  fact 
alleged  in  the  plea;  whereas,  under  the 
replication  de  injuria,  it  is  sufficient  for 
the  plaintiff  to  prove  so  many  of  the 
facts  alleged  in  the  plea  as  will  con- 
stitute a  justification.  (See  ant^jVol.  I« 
28.  note(if>  2M. &  Gr.  921.  Davie  y. 
Ckapman.  3  Scott,  N.  R.  238.  S.  C.) 
And  the  same  objection  seems  to  apply 
to  a  replication  denying  in  terms  all  the 
facts  alleged  in  the  plea.] 

{g)  [^Thls  proposition  is  too  limited ; 
as  many  authorities  shew  that  the  plea 
is  applicable  to  trespasses  to  goods. 
3  R.  ft  Ad.  15.  per  ParJte  J.] 

(A)  7  Price,  670.  Longford  y.  Wag- 
hum.  S.P.Willes,52.  Cbc^per  v.  ilfofiAe. 
[See  ant^  note(e),  post,  note(t).] 

(t)  [Before  the  case  of  SeXbg  v. 
£anftm#, 3 B.& Ad. 2.  ICr.&M.SOO, 
it  had  been  supposed  by  some  writers 
that  the  general  traverse  de  infuriA 
was  inadmissible  altogether  in  replevin. 
And  the  case  above  of  Jonee  v.  Kit" 
ckin  was  coDunonly  cited  as  establishing 
that  position.  But  it  does  not  go  that 
length.   For  the  general  traverse  there 
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pleaded  in  bar  to  an  avowry  for  a  dis- 
tress for  rent,  and  which  was  held  bad 
in  that,  case,  would  have  been  equally 
held  bad  if  it  had  been  replied  to  a« 
special  plea  in  trespass,  stating  the 
same  facts,  as  appears  from  the  prin- 
cipal case  of  IVhiU  v.  Stubbe,  on 
the  ground  that  the  plea  claimed  an 
interest  in  the  land  (see  3  B.  &  Ad. 
6.  per  PaUeean  J.  1  Cr.  &  M.  50*. 
per  Tindal  C.  J.)  :  The  same  point 
was  decided  in  the  modern  case  of 
Hooker  v.  Nge,  1  Cr.  M.  &  R.  258. 
But  it  has  been  held  otherwise  in  the 
case  of  a  plea  by  a  landlord,  justifying 
a  distress  off  the  land  demised  (under 
the  Stat.  11  G.  2.  c.  19.  s.  12.,  see  ant^, 
p.  284.  note  (2))  upon  goods  that  have 
been  fraudulently  removed  therefrom ; 
for  that  the  interest  in  the  land,  spoken 
of  in  the  second  resolution  in  Crogaie's 
case,  means  the  land  on  which  the  sub- 
ject-matter of  complaint  arises.  12  A. 
&  £.  341.  Bowler  v.  Nicholson.  4 
P.  &  D.  16*  S.C.  It  was  nevertheless 
held  in  the  same  case  that  the  plain- 
tiff could  not  reply  de  injuria  to  such  a 
plea;  inasmuch  as  it  alleged  an  <<au- 
«'  thority  given  by  the  law  "  within  the 
T 
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White  versus  Stubbs. 


White  v. 
Stubbs. 


When  the  de. 
fendant  iq  tres- 
pass justifies  on 
the  same  day 
with  that  laid 
in  the  declara- 
tion, he  need 
not  traverse  the 
day. 


necessity  for  the  defendant  to  traverse  before  or  after  the  tentii 
when  the  time  is  admitted  by  the  phdntifF  himself  to  be  within 
the  term  assigned  to  the  defendant. 

Sed  rum  allocatur  per  curiafn;  For  true  it  is  where  the 
plaintiff  has  laid  in  his  declaration  a  day  when  the  trespass  was 
committed,  and  the  defendant  justifies  the  trespass  on  the  same 
day,  there  is  no  necessity  for  the  defendant  to  make  any  tra- 
verse of  the  day,  because  both  parties  agree  in  it:  Here  though 
the  plaintiff  has  laid  the  trespass  on  a  day  within  the  term 


injurid  su&  propria  generally  In  a  good 
replication ;  as  in  battery,  if  the  defend- 
ant pleads  that  he  was  seised  in  fee  of  a 
close,  and  had  cut  his  com,  and  the 
plaintiff  came  to  take  away  his  com, 


and  he  in  his  defence  &c,  there  the 
plaintiff  may  reply  de  injuria  sua  pro^ 
prid  absque  tali  causa.  Yelv.  157. 
Taylor  Y.  Markham.  Cro.  Jac  824* 
S.C.  Latch.  221.   Hah  y.  Gerrard.  (k) 


concluding  part  of  the  third  resolution, 
(not  mentioned  in  the  judgment  of 
Eyre  C.  J.  in  Jones  v.  Kiichin,  stated 
in  the  principal  note),  viz.  <<  The  same 
"  of  an  authority  given  by  the  law  ;  as 
"  to  view  waste."  However,  Patteson 
J.  adhered  to  the  opinion  he  had  ex. 
pressed  in  Selby  v.  Bardons  (S  B.  & 
Ad.  7.),  that  the  authority  here  spoken 
of  must  be  confined  to  an  authority 
derived  mediately  or  immediately  from 
the  plaintiff  himself;  and  the  learned 
Judge  thought  that  in  the  present  case 
the  authority  was  so  derived,  inasmuch 
as  it  arose  out  of  a  relation  created  by 
the  act  of  the  parties.  As  a  general 
proposition  it  is  certainly  untrue  that 
authority  of  law  may  not  be  included 
in  the  traverse,  it  being  clear  that  an 
arrest  by  a  peace-officer  upon  breach  of 
the  peace  is  an  authority  fVom  the  law ; 
and  yet  a  plea  containing  such  a  justi- 
fication may  be  denied  by  a  general 
traverse.  3  B.  &  Ad.  13.  per  Parke  B. 
1  Cr.  &  M.  509.  per  Tindal  C.  J.  See 
also  12  Mod.  582.  Chancy  v.  Win 
(cited  by  those  learned  Judges),  where 
Lord  Holt  said,  <'  The  case  of  enter- 
**  ing  to  see  waste  is  upon  a  special 


<* reason;  for  suppose  the  lessor  were 
**  seised  in  fee,  such  seizure  ^n  fee 
''would  be  involved  in  the  issue.** 
In  Selby  v.  Bardons,  above  cited,  it  was 
held  that  an  avowry  upon  a  distress  for 
a  poor^s  rate  was  not  founded  on  any 
authority  in  law  so  as  to  preclude  a  plea 
in  bar  de  tii^ruL] 

(k)  [So  in  trespass  for  taking  goods, 
if  the  defendant  pleads  that  he  was 
possessed  of  a  close,  and  that  the  goods 
were  encumbering  the  close  and  he 
removed  them,  the  plaintiff  may  reply 
de  injurid:  Seeusy  if  the  defendant 
pleads  title^  giving  colour  to  the  plaintiff, 
as  to  the  close  where  the  goods  were 
taken.  3  A.  &  E.  741.  Vivian  v.  Jen- 
kin.    5N.&M.14.   S.C] 

A  replication  of  de  injurid  where 
it  ought  not  to  be  used  is  cured  by 
verdict  Hob.  76.  Banks  v.  Parker. 
Sir  T.  Raym.  50.  ColHns  v.  Walker. 
But  [before  the  statute  4  Ann.  c  16.] 
it  was  bad  on  general  demurrer.  3  Lev. 
6S*  Fursdon  v.  Weeks.  [But  since 
that  statute  it  is  ground  of  special  de- 
murrer only.  3  M.  6z  W.  230.  Parker 
V.  Rileyy  overruling  Hooker  v.  Nye^ 
1  Cr.  M.  &  R.  258.] 
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asngned  to  the  defendant,  yet  the  defendant  has  in  his  plea 
trayened  that  day,  and  so  has  put  the  matter  at  large,  whereby 
now  it  does  not  appear  to  the  court  upon  what  day  the  trespass 
was  committed.  For  the  defendant  denies  that  the  trespass 
was  committed  on  the  same  day  that  the  plaintiff  has  laid  in 
his  declaration ;  so  that,  for  any  thing  that  appears  to  the  con- 
trary^ the  trespass  might  have  been  on  any  day  either  before 
the  assignment,  or  after  the  end  of  the  term  assigned  to  the 
defendant,  and  therefore  he  ought  to  have  traversed  the  whole 
time  except  the  time  when  he  had  a  title  by  the  lease  so 
assigned  to  him.  (2)  Wherefore  it  was  adjudged  for  the 
plamtiff. 


295/ 


White  ©, 
Stubbs. 


(2)  If  the  defendant,  instead  of  jus- 
tifying, had  pleaded  the  general  issue, 
the  plaintiff  would  not  have  been  bound 
to  prove  the  trespass  committed  on  the 
daj  laid  in  the  declaration ;  but  would 
have  been  at  liberty  to  prove  it  on  any 
day  before  the  action  brought,  and  con- 
seqaently  either  on  some  day  during 
the  continuance  of  the  lease  from  the 
defendant  to  the  plaintiff,  or  before  the 
mgnment  of  the  term  to  the  defend* 
ant,  or  after  the  end  of  it;  in  either 
of  which  cases  the  defendant  would 
have  been  a  trespasseir,  inasmuch  as  he 
bad  no  right  to  distrain  the  plaintiff's 
goods  damage- feasant  at  either  of  those 
periods.  In  Hke  manner,  where  the 
defendant  justifies,  and  denies  that  the 
trespass  was  committed  on  the  day  laid 


in  the  declaration,  he  is  bound  further 
to  deny  that  he  committed  the  trespass 
on  any  of  the  before-mentioned  times 
when  he  had  no  right  to  distrain  the 
plaintiff's  goods,  otherwise  his  justifi- 
cation is  not  a  comjilete  answer  to  the 
trespass.  It  was  material  in  this  case 
for  the  defendant  to  shew  that  he  dis- 
trained the  plaintiff's  goods  during  the 
term  assigned  to  him,  and  also  after  the 
end  of  the  lease  which  he  had  granted 
to  the  plaintiff;  and  to  traverse  that  he 
was  guilty  of  the  trespass  during  the 
existence  of  the  lease  to  the  plaintiff,  or 
before  the  term  was  assigned  to  him,  or 
after  the  end  of  it  See  antd,  p.  5. 
Melhr  v.  Walkery  note  (S).  1  Salk.  222. 
Webly  V.  Palmer. 


The  Dean  and  Chapter  of  Windsor  versus  Gover. 
Trin.  22  Car.  11.  Regis.  Rot.  441. 


[296] 
Case  5a 


^^***^\"OE  it  remembered  that  heretofore,  to  wit,  in  the  Debt  for  rent, 
^^  J  r>  term  of  5^.  Michael  kst  past,  before  our  lord  ^SSJLl"^'' 
the  king  at  Westminster  came  the  dean  and  chapter  of  the 
king's  free  chapel  of  iSlf.  George  within  the  castle  of  Windsor^ 
by  Bichard  TTiamas  their  attorney,  and  brought  here  into  the 
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The  Dean 
and  Chapter 
of  Windsor 

t;.  GOVER. 


Plaintiffs  by 
indenture 


Profert 


demised  to  the 
defendant  a 
portion  of 
tithes. 


Habendum  to 
defendant,  his 
executors  and  , 
assigns  for 
twenty-one 
years,  at  the 
yearly  rent  of 
52/.  payable 
half-yearly ; 


[297  ] 


by  virtue 
thereof 
defendant  en- 
tered and  was 


The  Dean  and  Chapter  of  Windsor  versus  Gover. 

court  of  our  said  lord  the  king  then  there  their  certain  bill 
against  Christopher  Gover  gent,  in  the  custody  of  the  marshal^ 
&C.  of  a  plea  of  debt,  and  there  are  pledges  of  prosecution, 
to  wit,  John  Doe  and  Richard  Roe^  which  said  bUl  follows  in 
these  wordd,  to  wit :  L&ndon  to  wit.  The  dean  and  chapter  of 
the  king's  free  chapel  of  St  George  within  the  castle  of 
fVitidsor  complain  of  Christopher  Gover  gent  being  in  the  cus- 
tody of  the  marshal  of  the  marshalsea  of  our  lord  the^king 
before  the  king  himself  of  a  plea  that  he  render  to  them  260iL 
of  lawful  money  of  England  which  he  owes  to  and  unjustly 
detains  from  them ;  for  that  whereas  the  said  dean  and  chapter 
on  the  20th  day  of  October  in  the  12th  year  of  the  reign  of 
our  lord  Charles  the  Second  now  king  of  England^  &c.  at 
London^  to  wit,  in  the  parish  of  St  Mary-k-Bow  in  the  ward 
of  Cheapi  by  a  certain,  indenture  then  and  there  made  between 
the  said  dean  and  chapter,  by  the  names  of  the  dean  and 
canons  of  the  king's  free  chapel  of   St.  George  within  hb 
castle  of  Windsor  of  the  one  part,  and  the  said  Christopher 
Gover  by  the  name  of  Christopher  Gover  of  Ottery  St  Mary 
in  the  county  of  Devon  gent,  of  the  other  part  (one  part 
of  which  said  indenture  sealed  with  the  seal  of  the  said  C%m- 
topher  the  said  dean  and  chapter  bring  here  into  court,  the 
date  \vbereof  is  the  same  day  and  year  aforesaid,)  demised, 
granted,  and  to  farm  let  to  the  said  Christopher  Gover  all  that 
parcel  or  portion  of  tithes  of  com  and  grain,  called  town- 
mow,  in  the  said  parish  of  Ottery  St  Mary^  with  all  and 
singular  the  rights,  members,  and  appurtenances  thereunto 
belonging,  or  in  anywise  appertaining ;  to  have  and  to  hold 
the  said  parcel  or  portion  of  tithes  with  the  appurtenances  to 
the  said  Christopher  his  executors,  administrators,  and  assigns, 
from  the  feast  of  St  Michael  the  Archangel  then  last  past  be- 
fore the  date  of  the  said  indenture,  unto  the  end  and  term  of 
21  years  then  next  following  fully  to  be  complete  and  ended; 
yielding  and  paying  therefore  yearly  for  every  year  during 
the  said  term  to  the  sidd  dean  and  chapter  and  their  succes- 
sors or  certain  attorney,  in  the  south  porch  of  the  said  free 
chapel,  52Z.  of  lawful  money  of  England  at  the  two  usual 
terms  in  the  year,  to  wit,  at  the  feasts  of  The  Annunciation  of 
the  Blessed  Virgin  Mary^  and  St  Michael  the  Archangel,  by 
equal  portions;   by  virtue  of  which  said  demise  the  said 
Christopher  entered  into  the  said  parcel  or  portion  of  tithes 
with  the  appurtenances  and  was  thereof  possessed,  and  from 
thence  hitherto  has  quietly  and  peaceably  had,  held  and 
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occupied  the  said  parcel  or  portion  of  tithes  with  the  appurte-     Th^  Dean 
nanoes.    Yet  260iL  of  the  said  rent  for  five  years^  ended  on  &nd  Chapter 
the  feast  of  St  Michael  the  Archangel  in  the  21st  year  of  the  ®^^q^^^/°* 
reign  of  our  said  lord  the  now  king,  were  and  still  are  in    >  ' 
anear  and  unpaid  to  the  said  dean  and  chapter.   Whereby  an  2eoL  due  for 
action  has  accrued  to  the  said  dean  and  chapter  to  demand  ^^®y«*n*r«nt; 
and  have  of  and  from  the  said  Christopher  the  swd  260i :  Yet  "^i^l^ 
the  said  Christopher  (although  often  required)  has  not  yet  paid  accrued,  &c.   >; 
the  add  260/.  to  the  swd  dean  and  chapter,  but  to  pay  the  ®«»«**- 
same  to  them  has  hitherto  altogether  refused  and  still  refuses, 
to  the  damage  of  the  said  dean  and  chapter  of  20^ :  And  there- 
fore they  bring  suit,  &c 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the  mor<-  Plea, 
row  of  the  Holy  Trinity  in  this  same  term,  until  which  day 
the  said  Christopher  had  leave  to  imparl  to  the  said  bill  and 
then  to  answer,  &c.  before  our  lord  the  king  at  Westminster 
oome  as  well  the  said  dean  and  chapter  by  their  said  attorney, 
as  the  said  Christopher  Gover  by  John  Savage  his  attorney ; 
and  the  said  Christopher  defends  the  wrong  and  injury  when, 
&c  And  as  to  52/,,  parcel  of  the  said  2602.  in  the  said  declar-  »  ^  ssi  parcel 
ation  above  mentioned,  for  the  stud  rent  for  the  first  year  of  for  one  year's 
the  said  five  years,  in  the  sud  declaration  likewise  specified,  "nt,  "tfrfebef, 

«<.  •!  o^.^.^i       Ai  i-i-^i     and  WBue  there- 

ended  on  the  feast  of  St  Mcliael  the  Archangel  m  the  17  th  on» 

year  of  the  reign  of  our  said  lord  the  now  king,  he  the  said 

Christopher  says  that  he  does  not  (1)  owe  to  the  said  dean 

and  chapter  of  the  king's  free  chapel  of  St.  George  within  the 

castle  of  Windsor  the  said  52/.  or  any  penny  thereof,  in  manner 

and  form  as  the  said  dean  and  chapter  above  thereof  complain 

against  him,  and  of  this  he  puts  himself  upon  the  country ; 

(I)  This  is  a  good  plea  in  debt  for  note  (3).  (a)    But  though  it  be  not  ne- 

rent  upon  a  lease  by  indenture ;    for  cessary  in  general  to  set  out  the  inden- 

the  foundation  of  the  action  is  a  mere  ture  in  the  declaration  in  debt  for  rent, 

fact,  namely,  the  arrears  of  rent,  and  yet  it  seems  to  have  been  necessary  in 

the  indenture  is  held  to  be  only  induce-  thb  case,  because  it  was  debt  for  rent 

ment,  which  the  plaintiff  need  pot  set  on  a  lease  oftithesj  which,  being  an  in- 

OQt  in  the  declaration.     2  Ld.  Raym.  corporeal  hereditament  lying  in  grant, 

1503.  Warren  v.  Consett.    Cowp.  589.  could  not  be  granted  without  deed. 

Warner  v.  Theobahi.'  Bull.  N.  P.  170.  See   1  Saund.  276.    Duppa  v.  MayOy 

aad  see  1  Saund.  39.    Jones  v.  Pope,  notes  (1)  and  (2). 


(a)  [The  plea  of  nil  debet  is  not  now  aUgwfiW^-    See  anti,  Vol.1.  38 «, 
note(o).] 
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and  as  to  the 
residue  of  the 
rent,  defendant 
pleads  that 
•before  that  be- 
came due,  he 
assigned  the 
term  to  one 
J.  V. 

•[  298  ] 
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and  received 
rent  from  him, 
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tenant. 


Demurrer. 


The  Dean  and  Chapter  of  Windsor  versus  Gover. 

and  the  said  dean  and  chapter  of  the  king's  free  chapel  of  St 
George  within  the  said  castle  of  Windsor  likewise,  &c. :  And 
as  to  208/.  residue  of  the  said  260/.  the  said  Christopher  says, 
that  the  said  dean  and  chapter  of  the  king's  free  chapel  of 
St  George  within  the  castle  of  Windsor  ought  not  to  have  or 
maintfun  their  said  action  thereof  against  him,  because  he 
says  that  after  the  said  demise  of  the  said  parcel  or  portion  of 
tithes  of  com  and  grain  so  as  aforesaid  made  by  the  said  dean 
•and  chapter  to  the  said  Christopher  Govern  and  long  before  the 
said  rent  of  208/.  for  the  four  last  years  of  the  said  five  years 
in  the  said  declaration  specified,  or  any  part  thereof  became 
due,  to  wit,  on  the  24th  day  of  Janaary  in  the  said  12th  year 
of  the  reign  of  our  said  lord  the  now  king,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  he  the  s^d  Christopher 
Gover  by  his  certain  (i2)  indenture,  sealed  with  hiB  seal  and 
bearing  date  the  same  day  and  year  aforesaid,  granted  and 
assigned  all  his  interest  and  term  of  years,  which  he  then  had 
to  come  of  and  in  the  said  parcel  or  portion  of  the  said  tithes 
with  the  appurtenances,  to  one  John  Vaughan^  esq. ;  by  virtue 
of  which  said  grant  the  said  John  Vaughan  entered  into  the 
said  parcel  or  portion  of  the  said  tithes  with  the  appurte- 
nances and  was  thereof  possessed.     And  the  sud  Christopher 
Gover  further  says  that  the  said  dean  and  chapter  afterwards, 
to  wit,  on  the  25th  day  of  March  in  the  13th  year  of  the 
reign  of  our  said  lord  the  now  king,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  had  notice  of  the  said  grant 
and  assignment,  and  knowing  of  the  said  grant  and  assign- 
ment afterwards,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
accepted  and  received  from  the  said  John  Vaughan  the  said 
.  rent  so  as  aforesaid  above  reserved  for  the  said  tithes,  to  wit, 
6rf.  of  the  said  rent,  and  then  and  there  accepted  him  the 
said  John  Vaughan  as  their  tenant  of  the  said  tithes.     And 
this  he  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the 
said  dean  and  chapter  ought  to  have  or  maintain  their  said 
action  thereof  against  him,  &c 

And  the  said  dean  and  chapter  say  that  they,  by  reason  of 


(2)  For  the  same  reason  it  was  ne-  law ;  and  the  Statute  of  Frauds,  29  Car. 
cessary  to  allege  in  the  plea,  that  the  2.,  does  not  apply  to  cases  of  incor- 
defendant,  the  lessee  of  the  tithes,  as-  poreal  hereditaments,  for  they  were  not 
sic^ned  the  term  by  indenture :  For  that  within  the  mischief  intended  to  be  re- 
was  always  required  by  the  common  medied  by  that  statute. 
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any  thing  bj  the  said  Christopher  Oover  above  in  pleading    The  Dean 
alleged,  ought  not  to  be  barred  from  having  their  aforesaid  ^^^  Chapter 
action  thereof  against  him  the  said  Christopher^  because,  as        Gover^^ 
to  the  said  plea  of  the  sdd  Christopher  in  manner  and  form  ■   '     ^ 
aforesaid  above  pleaded,  as  to  the  said  208/.  residue  of  the 
said  260/.  in  the  said  plea  of  the  said  Christopher  above  spe- 
cified, they  say,  that  the  plea  aforesaid  by  the  said  Christopher 
in  manner  and  form  aforesaid  above  in  that  behalf  pleaded, 
and  the  matter  in  the  same  contained,  are  not  sufficient  in 
law  to  bar  the  said  dean  and  chapter  from  having  their  said 
action  thereof  in  that  behalf  against  the  sidd  Christopher^  and 
that  they  the  said  dean  and  chapter  have  no  necessity,  nor  are 
bound  by  the  law  of  the  land  in  any  manner  to  answer,  and 
this  they  are  ready  to  verify ;  wherefore  for  want  of  a  suffi- 
cient answer  in  this  behalf,  the  said  dean  and  chapter  pray 
judgment,  and  their  said  debt  as  to  the  said  208/.,  together 
with  their  damages  by  reason  of  the  detention  of  the  said  debt 
to  be  adjudged  to  them,  &o. 

And  the  sfud  Christopher  Gover,  as  to  the  aforesaid  plea  of      [  299  ] 
the   said  Christopher  in  manner  and  form  aforesaid  above  Jo^ider. 
pleaded  as  to  the  said  208/.  residue  of  the  said  260/.  above 
mentioned,  says,  that  the  said  plea  by  him  the  said  Christo^ 
pher  in  manner  and  form  aforesaid  above  in  that  behalf 
pleaded,  and  the  matter  in  the  same  contained,  are  good 
and  sufficient  in  law  to  bar  the  said  dean  and  chapter  from 
having  their  said  action  thereof  in  that  behalf  against  the 
said  Christopher^  which  said  plea  and  the  matter  in  the  same 
contained,  he  the  said  Christopher  is  ready  to  verify  and 
prove  as  the  court,  &c.,  and  because  the  said  dean  and  chap- 
ter have  not  answered  the  said  plea,  nor  have  hitherto  in  any 
wise  denied  the  same,  the  said  Christopher^  as  before,  prays 
judgment,  and  that  the  said  dean  and  chapter  may  be  barred 
from  having  their  said  action  thereof  as  to  the  said  208/. 
residue,  &c  against  him  the  said  Christopher,     But  because   cwm  advisan 
the  court  of  our  said  lord  the  king  now  here  is  not  yet  ad-  ^^^^  ***® 
vised  what  judgment  to  give  of  and  upon  the  premises, 
whereof  the  said  parties  have  put  themselves  upon  the  judg- 
ment of  the  court,  a  day  therefore  is  given  to  the  said  parties 
before  our  lord  the  king  at  Westminster^  until  Wednesday  next 
after  16  days  of  the  Holy  Trinity  to  hear  their  judgment  of 
and  upon  the  said  premises,  because  the  court  of  our  said 
lord  the  king  now  here  is  not  yet  advised  thereof,  &c.     And   yenire  awarded 
to  txy  the  said  issue  above  joined  between  the  swd  parties  to  *«  ^^  '»»»*♦ 
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[  300  ] 


TieecomeM  non 
mkUhreve. 


Piuriee  venire. 


be  tried  by  the  country,  let  a  jury  thereof  come  before  our 
lord  the  king  at  Westminster^  at  the  day  aforesaid^  and  who 
neither,  &c.,  to  recognize,  &c.,  because  as  well,  &c.,  the 
same  day  is  given  to  the  said  parties  there.  At  which  day 
before  our  lord  the  king  at  Westminster  come  the  said  parties 
by  their  said  attomies,  and  because  the  court  of  our  said  lord 
the  king  here  is  not  yet  advised  what  judgment  to  ^ve  of 
and  upon  the  premises,  whereof  the  said  parties  have  put 
themselves  upon  the  judgment  of  the  court,  a  day  therefbre 
is  given  to  the  said  parties  before  our  said  lord  the  king  at 
Westminster,  until  Monday  next  after  three  weeks  of  SL  Mi- 
chael to  hear  their  judgment  of  and  upon  the  said  premises, 
because  the  court  of  our  said  lord  the  king  here  is  not  yet 
advised  thereof,  &c  And  as  to  try  the  said  issue  above 
joined  between  the  said  parties  to  be  tried  by  the  country, 
the  sheriff  has  not  sent  his  writ.  Therefore  as  before  let 
a  jury  thereof  come  before  our  lord  the  king  at  Westminster 
at  the  same  day,  and  who  neither,  &c.,  to  recognize,  &&, 
because  as  well,  &c,  the  same  day  is  given  to  the  said  parties 
there,  &c  At  which  day,  before  our  lord  the  king  at  West^ 
minster,  come  the  said  dean  and  chapter  of  the  king's  free 
chapel  of  St  George  within  the  castle  of  Windsor  aforesaid  by 
Daniel  Vinicombe  their  siud  attorney,  and  the  said  Christopher 
by  his  said  attorney ;  and  because  the  court  of  our  said  lord 
the  king  here  is  not  yet  advised  what  judgment  to  give  of 
and  upon  the  premises  whereof  the  said  parties  have  put 
themselves  upon  the  judgment  of  the  court,  a  day  is  there- 
fore given  to  the  said  parties,  before  our  lord  the  king  at 
Westminster,  until  Monday  next  arfter  the  octave  of  St.  Hilary, 
to  hear  their  judgment  of  and  upon  the  said  premises,  be- 
cause the  court  of  our  said  lord  the  king  here  is  not  yet  ad- 
vised thereof,  &c.,  and  as  to  try  the  said  issue  above  joined 
between  the  said  parties  to  be  tried  by  the  country,  the 
sheriff  has  not  sent  his  writ  therein,  therefore  as  oftentimes 
before  let  a  jury  thereof  come  before  our  said  lord  the  king 
at  Westminster  at  the  said  day,  and  who  neither,  &c.,  to  re- 
cognize, &c.,  because  as  well,  &c,  the  same  day  is  given  to 
the  said  parties  there,  &c  At  which  day  before  our  loid 
the  king  at  Westminster  come  the  parties  aforesaid  by  their 
attomies  aforesaid,  whereupon  all  and  singular  the  premises, 
whereof  the  saic^  parties  have  put  themselves  upon  the  judg- 
ment of  the  court,  being  seen  and  by  the  court  of  our  said 
lord  the  king  here  more  fully  understood,  and  mature  de* 
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liberation  haying  been  thereupon  had,  for  that  it  seems  to 
the  court  of  our  said  lord  the  king  here,  that  the  said  plea 
of  the  said  Christopher  as  to  the  said  2082.  residue  of  the  said 
2602.  in  manner  and  form  aforesaid  above  pleaded,  and  the 
matter  in  the  same  contained  are  not  sufficient  in  law  to  bar 
the  said  dean  and  chapter  from  having'  their  said  action 
thereof  in  form  aforesaid  against  the  siud  Christopher.  There- 
fore it  is  considered  that  the  said  dean  and  chapter  recover 
against  the  said  Christopher  the  said  2082.  parcel  of  the  said 
26011  (3)  But  because  it  is  necessary  that  there  be  but  one 
taxation  (4)  of  damages  in  this  behalf,  therefore  let  the  tax- 


The  Dean 
and  Chapter 
of  Windsor 

V.  GOVER. 


Judgment  for 
the  plaintiffi  on 
the  demurrer* 
Unica  iaxatio. 


(3)  Where  there  are  several  issues  in 
law  and  in  fact,  it  seems  now  in  prac- 
tice  to  be  entirely  in  the  pkintiflTs  op- 
tion to  have  the  issues  in  law  or  de- 
murrer determined  either  before,  or 
after,  the  trial  of  the  other  issues: 
though  it  is  said,  that  formerly  the 
court  used  to  decide  which  of  them 
should  be  first  tried  or  determined* 
Gilb.  H.  C.  P.  67.  Sd  edit  (a)  It  is, 
however,  often  advisable  to  determine 
the  demurrer  first,  for  if  it  goes  to  the 
whole  cause  of  action,  and  is  deter- 
mined against  the  plaintiff,  it  is  con- 
clusive, and  there  is  no  occasion  after- 
wards to  try  the  issue  in  fact ;  whereas, 
if  the  issue  in  fact  is  first  tried  and 
found  for  the  plaintiff,  he  must  still 
proceed  to  the  determination  of  the 
demurrer,  and  if  that  be  determined 
against  him,  he  will  not  be  allowed  his 
costs  on  the  trial  of  the  issue  in  fact  (b) 
If  the  issue  is  tried  before  the  demur- 
rer is  argued,  the  damages  are  said  to 


be  eontingentf  depending  upon  the  event 
of  the  demurrer,  and  it  b  necessary  for 
the  jury  to  assess  contingent  damages ; 
and  then  the  award  of  the  venire  is  as 
well  to  try  the  issue  as  to  inquire  of 
the  contingent  damages.  See  the  form^ 
1  Saund.  109, 1 2. 26.  S4h  Tidd's  Prac 
Forms,  200.  Where  the  demurrer  is 
determined  before  the  trial  of  the  issues, 
the  proper  form  seems  to  be,  to  con- 
tinue on  the  plea-roll,  as  in  this  entry, 
the  demurrer  by  a  curia  advisare  vtdt^ 
and  the  issues  by  a  vicecomes  non  misit 
breve  to  the  same  day  (c) :  though  even 
then  it  is  sometimes  the  form,  to  award 
a  venire  as  well  to  try  the  issues  as  to 
inquire  of  the  contingent  damages,  and 
then  to  continue  the  demurrer  by  a  curia 
advisare  vulty  and  the  issues  by  a  vice- 
comes  non  misit  breve.  1  Saund.  12. 341. 
(4)  If  the  demurrer  is  determined  in 
favour  of  the  plaintiff  before  the  trial 
of  the  issue,  as  was  the  case  here,  the 
award  of  the  venire  is,  as  well  (d)  to  try 


(a)  IRoberts  v.  Tbyfer.  C.  P.  T.  T. 
1844.]  But  though  the  plaintiff  in  ordi- 
nary eases  has  a  right  to  marshal  his 
own  proceedings^  provided  he  conform 
to  the  rules  and  practice  of  the  court, 
yet  still  if  the  court  see  that  the  ends 
of  justice  will  be  better  promoted  by 
first  determining  the  question  of  law 
on  the  demurrer,  they  will  postpone 
the  trial  of  the  issue  in  fact  13  £ast« 
41.  47.    Burdett  v.  Colman.     Tidd's 


Prac.  774.  [9  M.  k  W.  684.  Cruck- 
nelly.  Trueman."] 

(b)  [But  see  contril  5  A.  &  £.  88. 
Bird  v.  Higginson.  6  N.  &  M.  791. 
S.C.    Antd,  Vol.  I.  80.  note  (ft>] 

(r)  [These  continuances  were  abo- 
lished by  Reg.  Gen.  H.  T.  4  W.  4. 
No.  (2.). 

{d)  [It  has  been  held  necessary  that 
the  jury  process  should  be  as  well  to  try 
the  issue  in  fact  as  to  assess  the  damages 
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ation  of  damagee  as  to  the  said  2082.  be  stidd  until  the  said 
issue  above  joined  between  the  said  parties  to  be  tried  by  the 
country  be  determined.  And  as  to  try  the  said  issue,  the 
sheriff  has  not  sent  his  writ.  Therefore  as  well  to  try  the 
said  issue,  as  to  inquire  what  damages  the  said  dean  and 
chapter  have  sustained,  by  reason  of  the  detention  of  the 


the  issue,  as  to  assess  the  damages 
upon  the  demurrer  absolutely^  and  not 
conditianally^  as  where  the  issue  is  first 
tried  ;  and  if  the  plaintiff,  in  conse- 
quence of  such  determination  in  his 
favour,  is  entitled  to  damages,  the  form 
is  to  enter  an  unica  taxatio  damnorum 
to  postpone  the  assessment  of  such  da- 
mages until  the  trial  of  the  issue  in 
fact.  But  where  the  issue  in  fact  is 
first  tried,  an  unica  taxatio  is  unneces- 
sary, because,  as  it  has  been  already 
observed,  the  jury  who  tried  the  issue 
in  fact  will  of  course  assess  the  da- 
mages. So  where  one  defendant  pleads 
to  issue,  and  the  other  lets  judgment 
go  against  him  by  default,  there  the 
form  is  also  to  enter  an  unica  taxatioj 
to  postpone  the  assessment  of  the  da- 
mages on  the  judgment  until  the  trial 
of  the  issue,  and  the  award  of  the 
venire  b  as  well  to  try  the  issue,  as  to 
inquire  of  the  damages,  thus :  '<  But 


because  it  is  unknown  to  the  court 
here,  what  damages  the  said  A.  JB. 
has  sustained  by  reason  thereof ;  and 
because  it  is  also  at  present  unknown 
to  the  court  here,  whether  the  said 
C,  D.  (the  defendant  who  pleaded  to 
issue)  will  be  convicted  of  the  pre- 
mises upon  which  the  said  issue  is 
above  joined  between  the  said  A,  B, 
and  the  said  C.  2).  or  not ;  and  be- 
cause it  is  convenient  and  necessary 
that  there  be  but  one  taxation  of 
damages  in  this  suit,  therefore  let 
the  giving  of  judgment  in  this  behalf 
against  the  said  E.  F.  (the  defendant 
who  let  judgment  go  by  default)  be 
staid  until  the  trial  or  determination 
of  the  said  issue  above  joined  be- 
tween the  said  A,  B.  and  C,  D^  and 
as  well  to  try  the  said  issue  above 
joined  between  the  said  A,  B.  and 
C  2).,  as  to  inquire  against  the  said 
E.F.,Scc"(e) 


on  the  issue  in  law,  even  in  a  case  where 
two  pleas  are  pleaded  to  the  same  count, 
to  one  of  which  the  plaintifi*  replies  and 
to  the  other  demurs,  so  that  an  issue  in 
fact  and  another  in  law  arise  out  of 
the  same  count  For  although  if  the 
jury  find  the  issue  in  fact  for  the  plain- 
tiff, they  will  of  course  assess  the  da- 
mages idso,  whicbmust  obviously  be  the 
same  as  those  on  the  issue  in  law,  and 
so  the  venire  tarn  quam  appears  not 
to  be  requisite  \  yet  if  the  jury  should 
find  for  the  defendant,  it  is  possible  that 
the  plea  may  be  held  bad,  and  the  court 
may  give  judgment  for  the  plaintifi"  nan 
obstante  veredicto,  in  which  case  a  second 


jury  would  be  requbite  to  assess  the 
damages,  if  the  venire  in  the  first  in- 
stance were  not  tarn  quam,  8  A.  &  £. 
449.  Codrington  \.  Lhyd.  SN.  &P. 
442.  S.  C.  Nevertheless,  where  the 
jury  find  the  general  issue  for  the  de- 
fendant, they  need  not  assess  damages 
for  the  plaintifi*,  though  the  process  be 
awarded  lam  quam  in  respect  of  a  plea 
in  justification  on  which  the  plaintiff 
has  had  judgment  on  demurrer.  1  DowL 
&  L.  803.  Gregory  v.  Dttke  of  Bruns* 
wichr^ 

(e)  [See  2B.  &  Ad.  968.  Thompson 
V.  PercevaL'] 
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floid  debt,  let  a  jury  thereof  come  before  our  lord  the  king  The  Dean 

on  Tuesday  next  after  15  days  of  St  Hilary^  and  who  neither,  ^°d  Chapter 

4c.,  to  recognize,  &c,  because  as  well,  &c,  the  same  day  ^^  q  ^|f°* 

is  given  to  Uie  said  parties  there,  &c.     Afterwards  the  pro-  s. 


being  continued  between  the  parties  aforesaid  in  the  plea  as  to  inquire  of 
aforesaid  by  the  jury  being  put  in  respite  between  them  before  *^®  <!«»««'». 
our  lord  the  king  at  JVestminster,  until  Monday  next  after  the  ^^^^  ^""^ 
octave  of  ITie  Purification  of  the  Blessed  Mary  then  next  fol- 
lowing, luiless  our  said  lord  the  king's  right  trusty  and  well- 
beloved  Sir  John  Kelynge  knt.,  chief  justice  of  our  said  lord 
the  Idng  assigned  to  hold  pleas  in  the  court  of  our  said  lord  Ninprius. 
the  king  before  the  king  himself,  shall  first  come  on  Saturday 
next  after  the  octave  of  The  Purification  of  the  Bkssed  Mary^ 
at  Chjildhall,  London^  according  to  the  form  of  the  statute  for 
default  of  jurors,  &c.     At  which  day  before  our  lord  tlia  king 
at  Westminster  came  the  said  dean  and  chapter  by  the  said 
Daniel  Vtnicambe  their  attorney,  and  the  said  chief  justice 
before  whom,  &Cr,  sent  here  Us  record  had  before  him  in 
these  words,  to  wit :   Afterwards  on  the  day  and  at  the  place  Pottm. 
within  contained  before  our  sidd  lord  the  king's  right  trusty 
and  well  beloved  Sir  John  Kelynge  knt,  the  chief  justice 
within  written,  John  Squire  being  associated  unto  him  accord- 
ing to  the  form  of  the  statute,  &c,  come  the  within  named      [  901  ] 
dean  and  chapter  of  the  king's  free  chapel  of  St  George  within 
the  castle  of  Windsor  by  their  attorney  within  written,  and 
the  sidd  Christopher  Gover^  although  solemnly  required,  comes 
not  but  makes  default ;  therefor^  let  the  jurors  of  the  jury 
whereof  mention  is  within  made  be  taken  against  him  by  de- 
&ult :  and  the  jurors  of  that  jury  being  sununoned,  some  of 
them,  to  wit,  W.  S.,  P.  G.,  C.  T.,  N.  C,  A.  Y.,  W.  S.,  H. 
S.,  E.  B.,  B.  F.,  and  W.  G.,  come  and  are  sworn  upon  that 
jury ;  and  because  the  residue  of  the  jurors  of  the  same  jury 
do  not  appear,  therefore  others  of  the  by-standers,  being 
chosen  by  the  sheriffs  of  the  city  of  London  within  written 
at  the  request  of  the  said  dean  and  chapter,  and  by  the  com- 
mand of  the  said  chief  justice,  are  appointed  anew,  whose 
names  are  annexed  to  the  within  written  panel  according  to 
the  form  of  the  statute  in  that  case  made  and  provided. 
Which  said  jurors  so  appointed  anew,  that  is  to  say,  N.  K. 
and  B.  B.  being  called,  likewise  come,  who,  together  with 
thQ  said  other  jurors  before  impanelled  and  sworn,  being 
chosen,  tried  and  sworn  to  speak  the  truth  of  the  matters 
within  contained,  say  upon  their  oath^  that  the  said  Chris^ 
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topTier  Gover  doth  owe  to  the  said  dean  and  chapter  of  the 
king^  free  chapel  of  St.  Crearge  within  the  caatle  of  JFmdsar 
aforesaid,  the  said  52/.  parcel  of  the  within  mentioned  260il 
for  rent  for  the  first  year  of  the  within  mentioned  five  years, 
ended  on  the  feast  of  Si.  Michael  the  Archangel,  in  the  17th 
year  of  the  reign  of  onr  said  lord  the  now  king  in  maimer 
and  form  as  the  said  dean  and  chapter  within  complain 
thereof  against  him,  and  they  assess  the  damages  of  the  aaid 
dean  and  chapter  by  reason  of  the  detention  of  the  within 
written  debt,  besides  their  costs  and  charges  by  them  about 
their  suit  in  this  behalf  expended  to  10/.,  and  for  these  coats 
and  charges  to  5/.  3s.  4d.  Therefore  it  is  considered  that 
the  said  d^an  and  chapter  recover  agunst  the  said  Christopher 
the  said  52/.  residue  of  the  said  260/.  and  the  said  damages 
by  the  said  jury  in  form  aforesaid  assessed,  and  also  17L  6s. 
Sd.  for  their  costs  and  charges  by  the  court  of  our  said  lord 
the  king  now  here  adjudged  to  the  said  dean  and  chapter 
with  their  assent,  which  said  damages  in  the  whole  amount 
to  30/.,  and  the  siud  Christopher  in  mercy,  &c. 


C  302] 
Case  50. 


S.C.lVent98. 
Sir  T.  Raym. 
194. 

1  Lev.  308. 

2  Keb.  688. 
727.  737.  775. 
Qu.  Whether 
rentiTeaenredon 
a  lease  of  tithes 
only,  runs  with 
the  tithes  to  the 
assigoec,  or  Hei 
only  in  prWity 
of  contract,  so 
that  the  as- 
signee is  not 
chargeable  with 
it ;  and  conse- 
quently whe- 
ther by  accept- 
ance of  such 
rent  from  the 
assignee,  the 
first  lessee  is 
discharged  from 
the  rent  in 
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DEBT  for  rent  by  the  dean  and  chapter  of  Windsor  against 
Gover :  The  plaintiffs  declare  that  on  the  20th  day  of 
October  in  the  12th  year  of  the  reign  of  the  now  king,  by 
indenture  under  their  common  seal  they  demised  to  the  de- 
fendant a  portion  of  tithes  in  the  parish  of  Ottery  St.  Mary 
in  the  county  of  Devon  ;  to  have  from  Michaelmas  then  last 
past  for  21  years;  yielding  yearly  52/.,  at  two  feasts,  namely. 
The  Annunciation  of  the  Virgin  Mary^  and  St  Michael  the 
Archangel,  by  .equal  portions ;  by  virtue  of  which  demise  the 
defendant  entered  and  was  possessed,  and  that  2601  of  the 
said  rent  for  five  years  ended  at  the  feast  of  St.  Michael  in 
the  21st  year  of  the  rdgn  of  the  now  king,  was  in  arrear  and 
impaid,  whereby  an  action  hath  accrued,  &c 

The  defendant  as  to  52/.  of  the  said  rent  for  the  firpt  year 
of  the  said  five  years  pleads  nil  dihet:  and  as  to  the  residue 
of  the  said  rent  demanded,  the  defendant  pleads  in  bar,  that 
lifter  the  said  demise,  and  before  ao^  part  of  the  said  reridue 
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of  the  rent  became  due,  to  wit,  on  the  24th  of  January  in     The  Dean 
the  12th  year  aforesaid,  the  defendant  by  deed  assigned  over  and  Chapter 
all  hia  term  and  interest  in  the  said  portion  of  tithes  to  one  ^^  V^indsor 
Jchn  VaughaUi  by  virtue  whereof  the  said  John  Vaughan  en-  'i 

tered  and  was  possessed:  and  the  defendant  further  avers  future,  or  not— 
that  the  plaintiffs  afterwards,  to  wit,  on  the  25th  day  of  March  Whether  rent 
in  the  13th  year  aforesaid,  had  notice  of  the  said  assignment,  out  of  any  in^ 
and  accepted  and  received  from  the  said  John  Vaughan  the  ^^^'^A  ^^'^ 
said  rent  so  as  aforesaid  above  reserved  for  the  said  tithes, 
to  wit,  6dL  of  the  said  rent,  and  then  and  there  accepted  him, 
the  said  John  Vaughan^  as  their  tenant  of  the  said  tithes. 
And  this,  &c.  wherefore,  8^,  upon  which  the  plaintiff  de- 
murred in  hiw. 

And  the  point  of  law  was,  whether  the  rent  reserved  on 
the  said  lease  made  of  tithes  only,  and  not  of  any  corporeal 
thing  out  of  which  a  rent  may  be  properly  reserved,  be  such 
a  rent  as  will  run  with  the  tithes  to  an  assignee,  so  that  by 
the  acceptance  of  it  from  the  assignee,  the  first  lessee  is  dis- 
charged from  the  rent  in  future  (5) ;  or  whether  it  is  such 
a  rent  as  lies  only  in  privity  of  contract,  so  that  the  assignee 
of  the  tithes  is  not  chargeable  with  it,  and  consequently  the 
acceptance  of  r^nt  is  of  no  operation,  but  the  first  lessee  is 

(5)  It  seems  to  be  fully  established,  may  an  action  of  covenant  upon  the 
that  if  a  lessee  rf  lands  and  tenements  express  covenant  by  the  lessee  to  pay 
assigns  over  his  term,  and  the  lessor  the  rent  3  Rep.  24.  b.  1  Saund.  240. 
accepts  the  assignee  as  his  tenant,  he  Thursby  v.  PlanL  But  the  lessor  may 
cannot  bring  an  action  f^  debt  for  rent  bring  an  action  of  debt  against  the  as- 
incurred  after  the  assignment,  because  signce  upon  the  privity  of  estate  there 
the  acceptance  of  rent  (/)  extinguishes  is  between  them  by  virtue  of  the  as- 
the  privity  of  contract  which  was  created  signment 
between  them  by  the  lease,  though  he 


(/)  [4M.&W.133. 135.per/>ar*«  ^«C.  J.,  in  his  judgment  in  this  case, 

B.]      It  is  not  necessary  that  there  said,  that  until  the  lessor  gave  his  as- 

should  be  an  actual  acceptance  of  rent  sent,  he  might  avow  upon  the  lessee 

by  the  lessor  from  the  assignee,  to  dis-  as  his  tenant,  and   upon  such  avowry 

charge  the    original  lessee    from  the  evidence  of  enjoyment  by  the  unac- 

acUon  of  debt  which  he  is  liable  to  on  cepted  assignee,  would  be  proof  of  en- 

the  reddendum  of  the  lease ;  but  any  joyment  by  the  lessee.    In  such  a  case, 

assent  upon  the  part  of  the  lessor  to  it  seems  safest  to  insert  two  avowries, 

the  assignee  will  have  the  same  effect  one  on  the  holding  of  the  lessee,  and 

8  East,  315.      Wadham  v.  Marlowe,  the  other  on  the  holding  of  the  assignee, 

note  (c)  to  Boot  v.  Wilson.  Lord  Mans*  2  Chitty  on  Pleading,  543. 
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The  Dean    always  chargeable  to  pay  the  rent^  notwithstaading  such  ae- 

and  Chapter  oeptance* 

® ^  ^'J'vER  *       -^d  it  was  argued  by  Jones  for  the  plaintiffii,  that  this  is  not 

.  '  properly  a  rent  which  goes  with  the  tithes  so  that  the  assignee 

is  chargeable  with  it ;  but  it  is  a  yearly  payment  in  the  nature 
of  a  rent  which  lies  only  in  priyity  of  contract  between  the 
lessor  and  lessee  and  their  executors  and  administrators. 
Therefore  the  acceptance  of  rent  from  the  assignee  as  tenant 
of  the  tithes  does  not  avail  the  defendant  any  thing,  but  he 
is  always  chargeable  with  it  upon  the  contract ;  and  that  it 
was  only  a  debt  upon  a  personal  contract,  and  not  a  rent 
which  goes  with  the  tithes  and  is  a  charge  upon  the  assignee. 
And  he  cited  Co.  Litt.  47.  a.,  where  it  is  said  that  a  rent 
cannot  be  reserved  out  of  an  incorporeal  inheritance,  aa  an 
advowson,  tithes,  &c. ;  and  it  is  there  further  said,  that  if 
a  lease  for  years  be  made  of  them  by  deed,  it  is  good  by  way 
of  contract,  and  so  is  the  same  book,  142.  a.  And  he  oited 
2  Roll.  Abr.  451.  (O)  Smith  and  Bawleis  case,  that  if  a  lease 
be  made  of  land  and  tithes  together  reserving  rent,  the  rent 
is  only  issuing  out  of  the  land  and  not  out  of  the  tithes.  And 
he  said  that  JeweFs  case,  5  Rep.  3.  a.  is  an  express  authority 
in  point,  namely,  that  a  rent  reserved  on  a  lease  made  of  an 
incorporeal  thing,  as  of  a  fair,  (as  the  case  then  was,)  is  good 
by  way  of  contract  between  the  lessor  and  lessee,  but  yet 
such  rent  is  not  incident  to  the  reversion,  nor  will  go  along 
with  it ;  and  therefore  such  a  lease,  though  the  ancient  rent 
be  reserved,  shall  be  voidable  by  the  successor  of  the  bishop 
who  made  it,  as  it  is  there  adjudged.  Therefore  he  con- 
cluded, that  the  money  reserved  in  the  case  at  bar  is  no  rent 
which  is  incident  to  the  estate  demised ;  but  only  lies  in  pri- 
vity of  contract  between  the  lessor  and  lessee,  and  the  ac- 
ceptance of  rent  from  the  assignee  is  of  no  operation,  but  the 
plaintiffs  may  always  resort  to  the  defendant,  being  the  lessee, 
for  the  rent  on  the  privity  of  contract,  notwithstanding  such 
acceptance. 

Saunders  for  the  defendant  said,  that  if  the  rent  in  question 
was  not  a  rent  at  all,  but  only  a  debt  upon  the  contract  which 
lies  in  privity,  then  the  plaintiffs  cannot  bring  their  action 
until  the  last  day  of  payment  of  all  the  rent  is  past ;  for  so  is 
Co.  Litt  47.  b.  expressly.(6)    But  he  said  that  it  was  a  rent 

(6)  Where  it  is  said,  that  if  rent  is     a  yearly  rent,  the    lessor  may  have 
reserved  on  a  lease  for  years  reserving    several  actions  of  debt  for  every  year's 
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payable  for  the  tithes,  though  it  is  not  issuable  out  of  the 
tithes  (A);  as  if  a  bam  with  a  portion  of  tithes  be  demised  re- 
serving 100/L  a  year  rept,  it  is  reserved  as  well  in  respect  of 
the  tithes  as  of  the  bam ;  and  if  the  tithes  are  evicted,  the 
rent  must  be  apportioned ;  for  otherwise  such  a  lessee  will  pay 
100/.  a  year,  being  the  whole  rent,  for  the  bam,  which  per- 
haps is  not  of  the  yearly  value  of  40  shillings ;  which  would 
be  against  all  reason  and  justice.  (7)  And  so  is  the  case  of 
Duhftofte  V.  Curteene,  Cro.  Jac  453.  (t ) ;  and  it  is  there  said 
that  though  the  rent  in  such  case  is  only  issuing  out  of  the  bam 
in  point  of  remedy,  yet  it  is  issuing  out  of  both,  as  well  the 
tithes  as  the  bam,  in  point  of  render.  And  in  the  case  of 
Takntine  v.  Denton^  Cro.  Jac  111.*  it  is  agreed  by  Yeher"  •  Moor  778. 
ftm,  WiUianu  and  Tat^fieldy  that  if  a  bishop  make  a  lease /^  ^  ^* 
ytari  of  tithes  only,  reserving  the  ancient  rent,  such  lease  wiH 


rent ;  but  upon  a  bond  or  contract  for 
payment  of  several  sums,  no  action  of 
debt  lies  till  the  last  day  be  past*  (g) 

(7)  So  in  covenant  for  non-payment 
of  rent^  the  plaintiff  declared  that  he 
was  seised  of  tithes^  and  by  indenture 
demised  them  to  the  defendant,  render- 
ing rent,  and  the  defendant  covenanted 


to  pay  it,  and  assigned  the  breach  in 
non-payment  of  so  much.  The  defend- 
ant pleaded  eviction.  The  plaintiff  de« 
murred,  and  judgment  was  given  for 
the  defendant ;  because  itisn  rent,  and 
the  eviction  is  a  suspension  of  it,  and 
therefore  a  good  plea.  1  Ld.  Raynu 
77*  DahtonY, Reeve. 


(g)  So  debt  lies  not  on  a  promissory 
note  payable  by  instalments  until  all 
are  due.  1  H.  Bl.  547.  Rudder  v.  Price. 
But  assumpsit  will.    Ibid,  post,  337. 

(h)  [The  distinction  here  taken  was 
relied  on,  and  the  argument  of  Saunders 
cited,  by  Parke  J.,  in  Gardiner  v.  Wit" 
liamsouy  2  B.  &  Ad.  336.;  in  which 
case  ^  by  an  instrument  not  under  seal, 
agreed  to  let  to  B.  on  lease  the  rectory  of 
Z.,  and  the  tithes  arising  from  the  lands 
in  the  parish  of  Z.,  and  also  a  messuage 
used  as  a  homestead  for  collecting  the 
tithes,  at  the  yearly  rent  of  200/. :  The 
rent  being  in  arrear,  A.  distrained,  and 
B.  having  brought  trespass,  it  was  held 
that  the  distress  was  altogether  unlawful, 
because  the  agreement,  not  being  under 
sea],  did  not  operate  as  a  demise  of  the 
tithes ;  and  as  no  distinct  sum  was  re- 
served for  the  homestead,  there  was  no 


fixed  rent  in  respect  of  it,  and  therefore 
no  right  of  distress.  (Anti,  VoL  II. 
284  c.  note  (e).)  See  also  2  A.  &  £. 
696. 703.  Bird  v.  Higginson.  6  N.  & 
M.791.  S.C] 

(t)  [This  case,  as  cited  by  Saunders 
in  his  argument  here,  was  relied  on  by 
Alderson  B.,  in  delivering  the  judgment 
of  the  court  in  Salmon  v.  Matthews,  8 
M.  &  W.  827.  833.,  as  an  authority  to 
shew  that  the  rent  might  be  apportioned, 
where  the  owner  of  a  house,  having 
mortgaged  it  in  fee,  and  continuing  in 
possession,  let  it  as  a  ready  furnished 
house  to  the  defendant,  and  afterwards 
became  bankrupt,  and  then,  with  the 
assent  of  his  assignees,  let  the  house 
ready  furnished  to  the  defendant,  by 
the  week,  who,  after  three  weeks'  oc- 
cupation, received  notice  from  the  mort- 
gagee to  pay  rent  to  him.]  ^ 
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The  Dean  bind  the  Buccessor ;  but  not  if  a  bishop  make  suck  a  lease /or 
and  Chapter  Ufe  ;  and  the  reason  is^  because  on  a  lease  for  years  the  sue* 
cesser  has  remedy  for  the  rent  reserved  by  an  action  of  debt, 
but  he  has  no  remedy  for  the  rent  reserved  on  such  a  lease  for 
life.  (8)  And  this  resolution  was  20  years  after  JeweFa  case, 
which,  as  may  well  be  collected  out  of  the  book,  was  a  case 
upon  a  lease  far  life  and  not  for  years,  and  so  no  resolution 
in  the  point,  but  at  the  end  of  the  case  an  extrajudicial 
opinion  on  the  point  of  a  lease  for  years.  (9)  Then  if  the 
successor  of  a  bishop  has  a  remedy  by  action  of  debt  for  such 
rent  reserved  on  a  lease  for  years,  it  follows' that  it  is  such  a 
Irent  as  will  go  with  the  reversion,  and  does  not  lie  in  privity 
of  contract ;  for  the  successor  of  a  bishop,  who  was  lessor,  is 
not  privy  to  the  contract  of  his  predecessor,  but  has  only  a 
privity  of  estate,  namely,  the  reversion  (10):   and  conse- 


(8)  No  action  of  debt  lay  at  the  com- 
mon law  for  rent  reserved  on  a  lease  for 
life  during  the  continuance  of  such  lease. 
1  R61.  Abr.  594.  (G.)  pL  1.  4  Rep.  49. 
OgneVs  case.  But  now  by  statute 
8  Ann.  c.  14<  b.  4.  reciting  that  no  ac« 
tion  of  debt  lay  against  tenant  for  life 
or  lives,  for  any  arrears  of  rent  daring 
the  continuance  of  such  estate  for  life 
or  lives,  it  is  enacted  that  it  shall  be 
lawful  for  any  person,  having  any  rent 
in  arrear  or  due  upon  any  lease  or  de- 
mise for  life  or  lives,  to  bring  an  action 
of  debt  for  such  arrears  of  rent,  in  the 
same  manner  as  they  might  have  done 
in  case  such  rent  were  due  or  reserved 
upon  a  lease  for  years,  (k)    ' 


(9)  The  Court  of  Common  Pleas  were 
also  of  opinion  in  BaUy  v.  WeU$,  S  Wils. 
32.  that  JeweV^  case,  as  far  as  it  re« 
spects  the  point  of  a  lease  for  yeare^  was 
over-ruled  by  the  case  in  Cro.  Jac.  111. 
and  agreed  with  what  Saundert  said 
about  it  in  this  case. 

(10)  So  Lord  Hale  (see  Mr.  Bar- 
grave%  note  (3)  to  Co.  Litt  44.  b.) 
says,  **  That  if  tithes  have  been  usually 
<*  let  to  form,  they  cannot  be  leased  far 
'<  Ife  to  bind  the  successor ;  but  they 
**  may  be  leased  for  21  yeare^  render- 
'<  ing  the  ancient  rent,  and  shall  bind 
<*  the  successor;  adjudged  in  Benny  % 
^case;  and  the  rent  goes  with  ike  rever* 
*«  sion:'    See  Bac.  Abr,  Leases,  352. 


(h)  It  has  been  held  that  this  statute 
contemplates  only  the  case  of  rent  due 
from  a  tenant,  holding  by  lease  or  de- 
mise under  his  landlord :  and  therefore 
that  debt  does  not  lie  for  the  arrears  of 
an  annuity  or  yearly  rent  devised  payable 
out  of  lands  to  A.  during  the  life  of  S. 
(to  whom  the  lands  are  devised  for  life, 
J9.  paying  the  same  thereout,)  so  long 
as  ihe  estate  of  freehold  continues. 
4M.  &  S.  lis.  Webby.Jiygs.    So  it 


was  held  that  debt  would  not  lie  during 
the  life  of  the  annuitant,  for  the  anears 
of  an  annuity  for  life  issuing  out  of 
lands,  though  the  declaration  avoided 
stating  that  the  grantor  had  a  freehold 
in  the  lands,  and  alleged  that  he  re- 
ceived  the  rents  of  the  lands  to  the  use 
of  the  grantee.  3  B.  &  B.  13a  Kelfyy. 
aubbe.  [4M.&W.  133.  BandaUy. 
Biyby'2 
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qnently  the  rent  in  the  case  at  bar  will  go  along  with  the     The  Dean 
tenn  to  the  assignee,  who  will  be  bound  to  pay  it  to  the   ^^^  Chapter 
lessors ;  and  they  having  in  the  present  case  accepted  him  to       Windsor 
be  their  tenant,  and  accepted  rent,  cannot  resort  again  to  the   \  ' 
defendant  and  demand  the  rent  of  him,  as  the  rule  is  in  Over- 
Urn  and  Sydaffs  case  (11)  3  Bep.  24.  a. 

Twygden  justice  said  that  it  is  not  adjudged  in  the  book*,  *  s  I^p*  ^4. 
that  if  the  lessor  accept  the  rent  from  the  assignee,  that  the  ^*^''^''" 
lessor  is  so  bound  by  it,  that  he  cannot  afterwards  sue  the 
lessee  for  it ;  but  the  words  of  the  book  are  '^  also  it  was  said.^ 

But  to  this  Saunders  answered,  that  in  the  case  of  Marsh  v. 
Braecy  Cro.  Jac.  334.  it  is  expressly  so  f  adjudged.  f  i  Saund.  240. 

And  thereupon  the  court  said  that  it  was  a  case  of  great  ^^^  '* 
consequence ;  for  many  persons  are  seised  of  tithes  in  fee  as 
of  their  lay  inheritance ;  and  if  they  lease  their  tithes  reserv- 
ing rent,  and  the  rent  is  adjudged  to  be  only  a  debt  by  pri- 
vity of  contract,  then  the  heirs,  to  whom  the  reversions  of 
Buch  tithes  descend,  will  not  have  any  remedy  for  rent  which 
shall  become  due  in  their  own  time;  and  therefore  it  was 
worthy  of  much  consideration ;  and  the  court  seemed  to  in- 
clme  that  it  was  a  rent  which  would  go  with  the  reversion, 
and  that  the  assignee  would  be  bound  to  pay  it  (12) :  but  it 
was  not  adjudged,  for  the  plaintiffs'  counsel  took  two  objec- 

(11)  See  1  Saand.  241.  Thursby  v.  with  the  tithes,  and  bind  the  assignee  of 
Plants  continuation  of  note  (5).  the  lessee,  and  consequently,  that  an 

(12)  From  the  above-cited  cases  in  action  would  lie  against  him  for  a  breach 
Cro.  Jac.  111.  and  1  Ld.  Rajm.  77-  of  such  covenant.  That  was  an  action 
and  the  opinion  of  Lord  Hale^  and  also  of  covenant  by  a  rector  of  a  parish 
from  the  inclination  which  the  court  against  the  assignee  of  his  lessee  for 
discovered  to  support  this  as  a  lease,  years  of  his  tithes,  who  had  covenanted 
with  all  the  properties  incident  to  a  for  himself,  his  executors  and  assigns, 
lease  of  corporeal  hereditaments,  it  not  to  letanyofthe  farmers  of  the  parish 
should  seemyihat  a  lease  for  years  of  have  any  part  of  the  tithes  without  the 
thhes  was  good  at  the  common  law,  plaintiff  the  lessor's  consent:  and  the 
and  the  rent  went  along  with  the  rever-  breach  was  that  the  defendant  the  assig- 
sion,  and  the  assignee  of  the  lease  was  nee,  after  the  premises  came  to  him  by 
bound  to  pay  it,  and  the  reversioner  assignment,  let  some  farmers  in  the  pa- 
might  bring  an  action  of  debt  for  the  rish  have  part  of  the  tithes  without  the 
vent  against  the  assignee.  However,  plaintiff's  consent.  After  verdict  for 
this  point  appears  to  have  received  a  the  plaintiff,  it  was  objected  in  arrest  of 
more  solemn  decision  in  a  subsequent  judgment,  that  the  action  did  not  lie 
case,  where  it  was  held,  that  a  covenant  against  the  assignee,  for  it  was  a  mere 
in  a  lease  for  years  of  tithes,  made  by  personal  and  collateral  covenant  binding 
the  lessee  respecting  them,  should  run  the  lessee  only ;  and  that  tithes  were  in- 
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lions  to  the  plea.  1.  That  it  is  said,  llmt  the  plaintxflb,  bang 
a  corporation  aggregate,  had  receired  rent  from  the  asaignee, 
and  accepted  him  to  be  their  tenant,  but  it  is  not  shewn  thai 
such  acceptance  is  hj  deed  under  their  common  seal,  and 
without  that  there  could  be  no  acceptance* ;  wherefore  the 
plea  was  insufficient,  and  so  the  matter  of  law  would  not  now 
come  in  question,  as  he  concluded 


corporeal  lying  in  grant,  and  therefore 
such  a  covenant  could  not  run  along 
with  them,  as  it  would  with  lands  which 
lay  in  livery;  and  that  a  rent  could 
not  be  reserved  out  of  them,  for  if  a 
lease  were  made  of  them  by  deed  for 
years  it  was  good  by  way  of  contract 
to  have  an  action  of  debt  against  the 
lessee,  but  the  lessor  could  not  distrain; 
and  that  the  assignee  of  the  tithes  was 
not  chargeable  with  the  rent,  and  con- 
sequently the  defendant  could  not  be 
chargeable  with  breach  of  covenant  in 
that  case.  But  it  was  answered  and 
resolved  by  the  court,  that  the  action 
was  maintainable  against  the  assignee ; 
for  as  to  the  objection  that  tithea  were 
incorporeal,  and  therefore  the  assignee 
was  not  bound,  they  answered,  that 
tithe  was  a  tenth  part  of  the  profits  of 
the  land;  the  profits  of  the  land  was 
the  land  itself;  tithes  were  tangible  and 
visible,  might  be  put  in  view  in  an 
assize;  an  ejectment  lay  for  them;  a 
pTiBcipe  quod  reddai  lay  of  a  portion  of 
tithes,  and  they  were  realized  by  statute 
32  H.  8.  c.  7.  s.  7. ;  a  warranty  might 
be  annexed  to  incorporeal  inheritance ; 
and  that  they  kad  every  property  of 


an  inheritance  in  land,  except  that  they 
lie  in^an^  and  not  in  livery;  and  Dyer, 
85.  a.  b.  was  cited.  And  as  to  the  ob- 
jection that  a  lease  of  tithes  was  not 
good,  and  that  the  assignee  was  not 
chargeable  with  the  rents,  they  eited 
the  aigument  of  Saunders  in  this  ease, 
which  they  said  was  an  exceeding  good 
one,  and  with  which  they  concurred; 
and  they  also  cited  Sir  T.  Raym.  18. 
Tippin  v.  Graver ;  and  said  that  debt 
lay  for  rent,  reserved  upon  a  lease  for 
years  of  tithes  at  the  common  law. 
S  Wils.  25.  BaUyy.  Wells.  (I) 

The  statute  32  H.  8.  c.  7.  s.  7.  hav- 
ing put  tithes  in  the  hands  of  lay  im- 
propriators upon  the  same  footing  with 
any  of  their  corporeal  hereditaments, 
and  turned  them,  as  it  were,  into  lands 
and  teniements,  it  seems  to  follow,  that 
since  that  statute  a  lease  made  of  tithes 
by  a  lay  impropriator  for  years  has  the 
same  properties,  except  as  to  the  remedy 
by  distress,  as  a  lease  made  by  him  of 
any  of  his  lands  and  tenements :  and 
therefore  he  may  bring  an  action  af 
debt  for  rent  against  the  assignee  of  his 
lessee  of  tithes  in  the  same  manner  as  he 
can  do  against  the  assignee  of  alease  of 


(/)  [S.  P.  as  to  the  tolls  of  a  market,  2 
Jones  (Excheq.  Ireland),  307.  Barl  rf 
EgremorU  v.  Keene.  But  where  a  lessee 
of  tithes  covenanted  for  himself  and  his 
assigns  with  the  owner  of  lands,  for  cer- 
tain collateral  considerations,  not  to  take 
tithes  in  kind  from  the  tenants  of  the  land 
for  12  years,  but  to  accept  a  reasonable 
compensation,  not  exceeding  Ss.  6d.  per 
acre,  it  was  held  that  this  contract  was 


merely  personal,  and  did  not  mn  with 
the  tithes ;  and  therefore  that  it  could 
not  be  taken  advantage  of  by  the  lessee 
of  the  lands  on  a  suit  being  instituted 
by  the  under-lessee  of  the  covenantor 
for  the  payment  of  tithes  in  kind.  2 
Anst.  413.  Brewer  v.  Hill.  A  cove- 
nant will  not  run  with  a  rent  5M.k 
S.  411.  Milnes  y.  Branch.  See  ant^ 
VoL  I.  p.  241  ft.  note  (e).] 
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Bat  to  this  it  was  answered  that  if  a  deed  be  neoeesary  it 
is  implied  in  the  plea;  for  an  acceptance  being  pleaded,  every 
thing  that  makes  it  to  be  a  good  acceptance  is  implied,  for 
otherwise  it  is  no  acceptance  at  all ;  and  there  are  several 
cases  to  this  purpose*  In  Plow.  Comm.  149.*  pleading 
that  abbot  and  convent  made  a  lease  for  life,  without  shewing 
any  warrant  of  attorney  under  their  common  seal  to  make 
Every  t,  is  good.  So  in  Cro.  Jac.  411.  the  bailiffs  and  com- 
monalty of  Ipswich  entitled  themselves,  and  did  not  shew  any 
letter  of  attorney  under  their  common  seal  to  receive  livery, 
and  without  such  letter  of  attorney  the  feofiment  could  not 
be  good,  yet  the  pleading  was  ruled  to  be  good  enough, 
because  such  letter  of  attorney  was  impUed  in  the  pleading. 
And  so  in  Cro.  Car.  169.  |  an  entry  for  a  forfeiture  was 
pleaded  to  be  made  by  the  dean  and  chapter  of  Norwich, 
being  a  corporation  aggr^ate  as  the  plaintiffs  are  here,  and 
an  exception  was  taken  to  it  that  there  was  no  deed  or  war« 
lant  to  enter  alleged  by  them  to  be  tmder  their  common  seal ; 
but  the  pleading  was  adjudged  good  because  a  sufficient 
entry  shall  be  intended,  and  all  necessary  circumstances  are 
imj^ed.  (13)    And  it  was  further  said  for  the  defendant  that 
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*  Throckmor- 
ton V.  Tracy. 


tap.  Bro. 
Fleftding.  145. 
22  £dw.  4. 
15.  b.  per  Tn- 
maile.  8  Rep. 
82.  b.  Vynior'i 
case.  Cro.  Car. 
101.  Petov. 
Pembertoo. 
Doq.Plac.239. 

I  Edgar  v. 
Sorrell. 


fail  lands ;  and  the  best  opinion  seems 
to  be,  as  we  have  already  observed,  that 
ecclesiastical  persons  might  also  make 
a  lean  of  their  tithes  for  years,  and  the 
rent  would  go  with  the  reversion  to 
their  successorB;  but  neither  lay  im- 
propriators nor  ecclesiastical  persons 
could  make  a  lease  for  life.  However, 
the  statute  8  Ann.  o.  14.  has  enabled 
lay  impropriators  to  make  leases  of 
their  tithes  for  life,  and  to  bring  debt 
for  the  rent ;  and  ecclesiastical  persons, 
IS  well  as  some  other  corpbrationsy 
are  now  enabled  to  do  so  by  statute 
5  Geo.  S.  c.  17*  by  which  it  is  enacted, 
that  all  leases  for  one^  two  or  three 
lives,  or  any  term  not  exceeding  21 
yearsy  of  any  tithes  solely,  by  any  bi- 
shop^ college,  or  hall,  dean  and  chapter^ 
precentor,  prebendary,  hospital,  or  any 
other  person  who  b  enabled  by  statute 


to  make  leases  for  one,  two  or  three 
lives,  or  any  term  of  years  not  exceed- 
ing 21,  of  any  lands>  tenements,  or 
other  corporeal  hereditaments^  shall  be 
as  effectual  against  the  lesson  and  their 
successors,  as  any  leases  of  lands  or 
other  corporeal  hereditaments  made  by 
them;  and  in  case  the  rent  reserved 
upon  such  leases  shall  be  in  arrear  for 
the  space  of  28  days  after  it  is  pay- 
able>  they  may  bring  an  action  of  debt 
against  the  lessee  for  such  rent,  in  the 
same  manner  as  any  landlord  can  do  to 
recover  his  rent,  (m) 

(13)  It  is  also  said  by  Lord  Coke, 
that  all  necessary  circumstances  im- 
plied by  law  in  the  plea  need  not  be 
expressed,  as  in  the  plea  of  a  feoffment 
of  a  manor  livery  and  attornment  are 
implied.  Co.  Litt.  SOS.  b.  S.  P.  Cro. 
Eliz,  401.  Ferrers  v.  Wiffnal.   So  where 


(m)  [See  stat.  6  Ik  7  W.  4.  c.  71.  (Tithe  Commtttatiou  Aet)  s,  88.] 
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The  Deau  a  deed  under  the  plaintiffs'  common  seal  perhaps  was  not 
and  Chapter  necessary,  for  a  corporation  aggregate  can  do  manj  things 
without  any  writing,  as  retaining  servants  and  the  like ;  see 
for  this  4  H.  7.  6.  13  EL  7.  17.  13  H.  8.  12.  But  it  was 
not  much  relied  upon,  for  the  court  was  well  satisfied  with 
the  former  cases  that  the  pleading  was  good  enough  in  this 
point. 


of  Windsor 
V.  Gover. 

T 

3  P.  WUI.  423, 
424.   Rexo. 
Bigg. 


it  is  pleaded  that  land  was  assigned  for 
dower>  it  is  not  necessary  to  say  that 
it  was  by  metes  and  bounds,  for'  it  shall 
be  intended  a  lawful  assignment,  which 
is  by  metes  and  bounds.  Bro.  Plead- 
ings, 145.  S.  P.  Cro.  Car.  162.  Kadwal- 
ader  v.  Bryan*  So  where  a  surrender 
of  a  lease  for  years  is  pleaded,  and  that 
it  was  agreed  to  by  the  lessor,  it  is  not 
necessary  to  say  that  he  entered,  for  it 
shall  be  intended,  and  it  is  not  usual  to 
plead  a  re-entry  upon  a  surrender,  any 
more  than  it  is  to  plead  livery  upon  a 
feoffment  Cro.  Car.  101.  Peto  v.  Pem- 
berton.  So  where  it  is  pleaded  that  a 
sheriff  made  his  warrant,  it  is  unneces- 
sary  to  say  that  it  was  under  his  seal; 
for  it  could  not  be  his  warrant  if  it 
were  not.  Cro.  Eliz.  53.  Sheriffs  of 
Norwich  v.  Bradshaw.  Palm.  357.  S.  P. 
So  if  a  man  pleads  that  he  is  heir  to  A, 
he  need  not  say  either  that  A,  is  dead, 
or  had  no  son.  Dal.  67-  See  further 
1  Leon.  184. per  CokeCJ.  (n)  And  here 
it  may  not  be  improper  to  observe,  in 
addition  to  what  has  been  already  sub« 
mitted  to  the  judgment  of  the  reader 
in  1  Saund.  233.  Thursln/  v.  Plant, 
note  (2),  that  where  the  certainty  of 
the  lands  appears,  it  is  not  only  unne« 
cessar}',  but  dangerous,  to  set  forth  the 
description  of  the  lands,  as  they  are 


contained  in  the  deed,  under  a  jemt  no» 
men,  as  it  b  called,  that  is,  by  the 
name  of  all  those,  &c.  describing  the 
parcels  as  in  the  deed ;  for,  as  it  was 
said  in  the  book,  2  Lutw.  1006.  JRex  v. 
Hunfferford,  it  will  not  make  a  bad 
plea  a  good  one,  though  it  sometimes 
makes  a  plea  bad,  which  without  it 
would  have  been  good.  See  1  Rol. 
Rep.  72.  Parvis  v.  Yeaton.  Ibid.  422. 
Fawkner  v.  Fawkner,  As  where  in 
ejectment  the  plaintiff  declared  of  a 
lease  for  years  of  a  house  and  30  acres 
of  land  in  D.  by  the  name  of  his  house 
in  D,,  and  10  acres  of  hind  there,  eiiher 
more  or  less,  it  was  moved  in  arrest  of 
judgment,  that  30  acres  could  not  pass 
by  the  name  of  10  acres,  either  more  or 
less  ;  and  so  the  plaintiff 'had  not  con- 
veyed to  him  30  acres;  for  when  10 
acres  are  leased  to  him,  either  more  or 
less,  these  words  ought  to  have  a  rea- 
sonable construction  to  pass  a  reason- 
able quantity,  either  more  or  less,  and 
not  20  or  30  acres  more,  but  more  or 
less  by  a  quarter  of  an  acre,  or  two  or 
three  at  the  most;  but  if  it  be  three 
acres  less  than  10,  the  lessee  must  be 
content  with  it:  and  judgment  was 
arrested  accordingly.  Owen.  133.  Day 
V.  Fynn.  Yelv.  166.  1  Brownl.  145. 
S.  P.  (o) 


(n)  [So  where  in  debt  on  a  bond 
conditioned  for  the  performance  of  an 
award,  the  defendant  pleaded  nul  agard; 
to  which  the  plaintiff  replied  that  the 
defendant  revoked  the  authority  of  the 
arbitrator ;  this  was  held  a  good  repli- 


cation, without  any  averment  that  the 
arbitrator  had  notice  of  the  revocation; 
for  there  could  be  no  revocation  with- 
out notice  to  him.  5  B.  &  A.  507. 
Marsh  V.  BuUeel.'] 
(o)  [See  2  B.  &  Ad.  106.  Cross  r. 
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The  second  exception  was  that  the  pleading  of  the  accept- 
ance of  rent  was  yitious  and  insensible;  for  it  is  said  that  the 
plamtifis  accepted  the  said  rent,  to  wit,  sixpence  of  the  said 
renty  and  accepted  the  said  John  Vaiyhan  their  tenant  of  the 
said  tithes.  Saunders  answered  that  it  was  true  that  these 
words,  sixpence  of  the  said  rent,  were  superfluous  and  inserted 
by  the  mistake  of  the  clerk^  but  that  the  sense^  omitting  those 
words,  was  perfect  and  certain  enough ;  et  utile  per  inutik  non 
vitiatur. 

Sed  non  allocatur.  For  this  fault  alone  judgment  was  given 
against  the  defendant  by  Twysden,  Raynsford,  and  Morton 
justices,  {Kelynge  chief  justice  being  absent),  who  said  that 
the  plea  in  this  point  was  altogether  insensible.  — But  I  be- 
lieve their  principal  reason  was,  because  thej  would  not 
detennine  the  matter  of  law.  (14) 
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But  10  pleading  a  grant  of  a  reversion^ 
it  was  necessary  formerlj  to  allege  an 
attomment,  for  it  was  not  implied  in 
that  case  as  in  that  of  2l  feoffment  of  & 
manor ;  and  even  there  if  the  feoffee 
had  avowed  on  any  particular  tenant 
for  rent,  he  must  formerly  have  shewn 
an  attomment.  See  8  Rep.  82.  b. 
V^ior'n  case.  Yelv.  135.  Appleton  v. 
Doily.  Doc.  Piac.  48,  49.  1  Salk.  91. 
Hudson  V.  Jones.    3  P.  Will.  426. 

(14)  It  seems  clear  that  what  came 
afler  the  scilicet  was  superfluous,  and 


repugnant  to  *  the  matter  precedent, 
and  therefore,  according  to  what  was 
held  in  Dahin's  case,  antd,  291.,  that 
which  came  after  the  scilicet  was  void 
and  ought  to  be  rejected.  In  the  be- 
fore-mentioned case  out  of  3  Wils.  31., 
it  was  said  by  the  court,  that  a  trifling 
objection  was  taken  to  the  defendants 
plea,  which  would  not  be  allowed  at 
this  time  of  day,  and  seemed  to  agree 
with  Saunders  that  the  objection  was 
allowed  because  the  court  would  not 
determine  the  matter  of  law. 


Eglin^  as  to  the  expression  *'  more  or 
less.]  In  ejectment  by  a  corporation 
aggregate  it  was  held,  after  verdict, 
that  the  demise  need  not  be  stated  to 
have  been  by  deed.  1  Ld.  Raym.  136. 
Partridge  v.  BalL    And  see  Adams  on 


Ejectment,  2ded  p.  190.,  citing  Doe  v. 
Pierce  to  the  same  effect  before  verdict 
If  stated  to  be  by  deed,  such  deed  need 
not  be  proved.  1  £sp.  198.  Furley  v. 
Wood.    See  ant^  Vol.  I.  p.  340.  note 
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!^Zr**bir'        A  CTION  on  the  case  for  slanderous  words.     The  plaintiff 
which  aeems       ^^  declares  that  he  was  of  good  fame  and  credit,  and  that 


to  be  the  same  jj^  ^^  ^  draper  and  got  his  living  by  buying  and  selling  of 

trary.   Saying  cloths  and  Other  merchandises,  and  that  the  defendant  in- 

we  a'cheltiM"  tending  to  slander  him  in  his  good  name  and  credit  spoke  to 

fellow,  and  keep  the  plaintiff  thesc  scandalous  words,  to  wit,    "  You  area 

and^pin^rove  "  cheating  felhwy  and  keep  a  false  booky  and  I  will  prove  it;^ 

it,"  not  action-  whereby  the  plaintiff  had  lost  his  customers  to  his  damage, 

there  was  some  &^     On  not-guilty  pleaded,  a  verdict  was  found  for  the 

communicaUon  plaintiff  and  danuu^es  assessed. 

eoncerning  the    *     .      ,  ,        ^  _    ,  n  .    -i  x  ^t    x    .i_ 

pUintiff*strade,      And  now  it  was  movcd  m  arrest  of  judgment  that  the 
or  dealing  by     ^ords  are  uot  actionable,  because  it  is  not  averred  in  the 

way  of  buying  , 

and  selling.  declaration  that  the  defendant  at  the  time  of  speaking  the 
words  had  any  conununication  concerning  the  plaintiff's  trade 
or  dealing  by  way  of  buying  and  selling,  and  so  it  does  not 
appear  that  they  were  spoken  in  relation  to  it,  and  therefore 
they  do  not  touch  him  in  his  trade.  And  the  keeping  of  a 
false  book  does  not  imply  that  the  plaintiff  had  kept  a  fidse 
debt-iook;  for  it  may  be  any  book  which  is  falsely  printed  as 
well  as  a  false  shop-book ;  and  the  words  '^  cheating  fdlow^ 
do  not  imply  that  he  cheated  in  his  trade,  unless  the  words 
had  been  spoken  on  a  communication  concerning  it;  for 
perhaps  the  plaintiff  may  be  a  cheating  fellow  at  play,  or 
gaming  or  the  like,  and  not  in  his  dealing.  And  here  the 
words,  being  spoken  generally  without  relation  to  any  thing 
in  particular,  they  cannot  be  applied  to  the  plaintiff's  trade 
any  more  than  to  any  other  thing.  (1) 

(1)  There  seems  to  be  no  doubt  that    selves,  but   are   only  so  because  they 
words  which  are  not  actionable  in  them-    are  spoken  of  a  person  in  his  profes- 
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And  of  sach  ojnnion  was  the  whole  court :  and  the  judg-     Todd  v. 
ment  was  airested.  Hastings. 


BioD,  office,  or  trade,  must  be  alleged 
in  the  declaration  to  have  been  spoken 
of  him  in  relation  to  such  his  profes- 
sion, office,  or  trade ;  otherwise  the  de- 
daration  contains  no  cause  of  action, 
and  judgment  will  be  arrested ;  Sir  T. 
BaTOL  75.  Hiarvy  ▼•  Martin.  6  Mod* 
202.  Walnuley  y.BusseU,  perPotoeff  J. 
2  Salk.  696.  S.  C;  and  the  plaintiff 
must  also  prove  at  the  trial  that  the 
vords  were  spoken  of  him  in  relation 
to  his  profession,  office,  or  trade,  ac« 
eordmg  io  tueh  aUegoHonf  otherwise 
the  plaintiff  will  fail  in  his  action,  and 
be  nonsuited.  See  1  Saund.  242.  con* 
tinuatton  oC  note  (S).  But  if,  he  avers 
that  he  had  sustained  special  damage 
by  reason  of  the  words,  as  if  the  plain- 
tiff in  the  principal  case  had  shewn 
that  he  had  lost  some  particular  cus- 
tomen  by  name,  the  declaration  would 
have  been  good  on  account  of  such 
qiecial  damage ;  and  if  the  plaintiff  do 
in  such  case  recover  a  sum  even  less 
than  40s.  he  will  be  entitled  to  full 
costs.  1  Saund.  24S.  note  (5),  246. 
note  (8).  (a) 

So  where  the  plaintiff  declared  that 
he  was  a  trader,  and  the  defendant  said 
of  him,  **  You  are  a  cheat,  and  have 
'<  been  a  cheat  for  divers  years;"  upon 
the  first  motion.  Lord  HoU  said  the 
words  must  be  understood  of  his  way 
of  living,  and  that  it  needed  no  eollo' 
qvnanf  but  afterwards  he  changed  his 
opinion,  and  judgment  was   arrested 


principally  upon  the  authority  of  this 
case.  2  Salk.  694.  Savage  v.  Rohery. 
So  the  words,  "You  cheated  the  lawyer 
^  of  his  linen,  and  stood  bawd  to  your 
''  daughter  to  make  it  up  with  him, 
**  you  cheat  every  body,  you  cheated 
^me  of  a  sheet,  you  cheated  Mr, 
"  Saunders^  and  I  will  let  him  know 
**  it,"  were  held  not  actionable  withotU 
a  coUoquium  of  the  plaintiff's  trade  or 
profession.  2Str.  1169.  Daviesv.  Mil- 
ler, (ft)  So  the  words, "  You  are  a  swind- 
<<  ler,"  were  held  not  to  be  actionable 
unless  spoken  of  a  person  in  a  trade  or 
profession,  and  laid  with  a  colloquium 
of  such  trade  or  profession;  for  the 
word  swindler  means  no  more  than  a 
cheat,  which  has  always  been  held  not 
to  be  actionable.  2  H.  Black.  531. 
Savile  v.  Jardine.  (c)  It  is  holden  that 
two  or  more  partners  may  join  in  an 
action  of  slander  for  words  spoken  of 
them  in  the  way  of  their  trade,  whether 
they  have  sustained  special  damage 
or  not  3  Bos.  &  Pull.  150.  Cook  v. 
JBatchelor.  Ant^,  117  a.  note.  See 
the  form  of  the  declaration,  Brownl. 
Red.  81. 

But  to  say  of  a,  Justice  of  peace,  ^*  he 
''  is  forsworn,  and  not  fit  to  sit  upon  a 
*^  bench,"  was  held  actionable  without 
any  colloquium  of  his  office ;  for  it  ap- 
pears from  the  words  themselves  that 
they  were  spoken  of  him  in  relation 
to  his  office.  I  Lev.  280.  Cam  v. 
Osgood,  (d) 


(a)  [But  see  Ibid,  note  («).] 

(ft)  [4Tyrw.  90.  SiNeg  v.  Tomlins. 
Jieeordm'2 

(e)  [See  3  Bing.  104.  Thomas  v. 
JiuAson.    10  Moo.  425.  S.  C.  Accord.^ 

(d)  [So  it  was  held  actionable  to  say 
of  a  tradesman,  «  He  is  a  sorry  pitiful 
**  fellow,  and  a  rogue ;  he  compounded 


«  his  debts  at  5s.  in  the  pound,"  though 
there  was  no  colloquium  of  his  trade; 
because  such  words,  spoken  of  a  trades- 
man, must  greatly  lessen  the  credit  of  a 
tradesman,  and  be  very  prejudicial  to 
him.  2  Ld.  Raym.  1480.  Stanton  v. 
Smith;  (which  case,  notwithstanding 
what  was  said  in  3  Bing.  N.  C.  840, 841., 
V  4 
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Where  the  declaration  consists  of 
Beveral'counts,  and  some  of  them  con- 
tain words  which  arc  actionable,  and 
some  of  them  words  which  are  not  so. 


and  no  special  damage  is  laid,  if  the 
jurj  find  a  verdict  for  the  plaintiff  npoa 
all  the  counts,  and  give  entire  damages, 
judgment  will  be  arrested  {e) ;  for  it  is 


has  lately  been  regarded  as  good  law. 
See  7  M.  &.  W.  426.).  So  it  was  held 
actionable  to  say  of  a  brewer,  in  the  way 
of  his  trade,  "  I  will  bet  5L  to  1/.  that 
"  he  was  in  a  sponging-house  for  debt 
<<  within  the  last  fortnight,  and  I  can 
**  produce  the  man  who  locked  him  up ; 
*'the  man  told  me  so  himself:"  And 
in  answer  to  a  question  from  a  bystander, 
**  Do  you  mean  to  say  that  Mr.  J., 
"  brewer^  of  Rosehilly  has  been  in  a 
*'  sponging-house  within  the  last  fort- 
«  night,  for  debt  ?  "  "  Yes,  I  do :"  And 
the  court  expressed  an  opinion  that 
even  if  the  words  had  been  spoken  of 
the  plaintiff  in  his  private  character, 
they  would  have  been  actionable^ 
because  they  must  necessarily  affect 
him  in  his  trade.  7  M.  &  W.  423. 
Jones  V,  Litder,  (See  also  5  B.  &  C. 
180.  WhitHngton  v.  Gladwin.  How- 
ever, ^here  plaintiff  declared  that  he 
was  clerk  of  a  gas  company,  and  the 
defendant  said  of  him,  <<  You  are  a  fel- 
*<  low,  a  disgrace  to  the  town,  unfit  to 
<<  hold  your  situation,  for  your  conduct 
"  with  whores,"  and  there  was  no  col- 
loquium of  his  character  or  conduct  as 
clerk,  it  was  held  that  no  action  would 
lie.  1  Cr.  &  J.  301.  Lurtilty  v.  AUday. 
So  where  the  words  spoken  of  an  attor- 
ney were,  ''  He  has  defrauded  his  credi- 
*<  tors,  and  has  been  horsewhipped  off 
"  the  course  at  Doncaster,"  and  they 
were  laid  with  a  colloquium  of  his  busi- 
ness as  an  attorney,  which  the  jury 
negatived,  it  was  held  that  they  were 
not  actionable.  3  Bing.  N.  C.  835. 
Doyley  v.  Roberts.  5  Scott,  40.  S.C. 
And  even  where  there  was  an  allegation 
in  the  declaration  that  words  imputing 
adultery  to  the  plaintiff,  a  physician, 


were  spoken  *<  of  him  in  his  profession^** 
judgment  was  arrested,  after  a  verdict 
for  the  plaintiff,  because  such  words, 
merely  laid  to  be  spoken  of  a  physician^ 
are  not  actionable  without  special 
damage  ;  and  if  they  were  so  spoken  as 
to  convey  an  imputation  on  his  conduct 
in  his  profession,  the  declaration  ought 
to  shew  how  the  speaker  connected  the 
imputation  with  his  professional  con- 
dact  2  A.  &  £.  2.  Ayre  v.  Craven,  4 
N.  &  M.  220.  S.  C.  (The  two  cases 
last  cited  were  distinguished  by  the  court 
in  Jones  y,\LiUler^  above-mentioned,  on 
the  ground  that  in  that  case  the  imputa- 
tion was  that  of  insolvency,  which  mast 
be  injurious ;  for  if  a  tradesman  be  in- 
capable of  paying  all  his  debts,  whether 
in  or  out  of  trade,  his  credit  as  a  trades- 
man, which  depends  on  his  general 
solvency,  must  be  injured;  whereas  in 
Doyley  v.  Roberts^  and  Ayre  v.  Oraven^ 
it  was  possible  that  the  imputations  of 
incorrect  conduct  out  of  the  line  of  their 
respective  professions,  might  not  injure 
their  professional  characters.)  Again, 
where  the  plaintiff  declared  that  he  was 
a  livery.stable  keeper,  and  was  about  to 
prove  a  debt  under  a  commission  of 
bankrupt^  and  the  defendant  said  of 
him,  and  of  and  concerning  Him  in  his 
trade  aforesaid,  *'  You  are  a  regular 
*<  prover  under  bankruptcy ;  you  are  a 
*<  regular  bankrupt-maker,*'  it  was  held 
that  the  words  were  not  actionable  as 
spoken  of  the  plaintiff  in  hb  trade ;  and 
judgment,  after  a  verdict  for  the  plain- 
tiff, was  reversed  in  error ;  for  the  words 
were  applicable  as  well  to  a  man  not 
in  trade  as  to  a  trader.  1  Cr.  Sc  J. 
143.  Alexander  v.  Angle,  So  where 
the  phuntiff  declared  that  he  was  a  stay- 
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certain  that  the  plaintiff  ought  not  to 
recover  all  the  damages,  and  the  court 
eanoot  separate  or  divide  them,  and 
nj  how  much  the  jurj  gave  upon  the 
counts  that  ^were  good,  and  how  much 
upon  those  that  were  not  so ;  and  there* 
fore,  by  reason  of  this  uncertainty,  it 
is  impossible  for  the  plaintiff  to  recover 
any  damages  at  all.  10  Rep.  131.  a. 
Odom's  case.  S  Wils.  177.  Ofislow  v. 
Home,  But  in  such  case  the  jury 
may  give  distinct  damages  upon  the 
separate  counts,  and  then  the  same  dif- 
ficulty does  not  occur,  and  therefore 
the  court  may  give  judgment  for  the 
plaintiff  upon  such  of  the  counts  as  are 
actionable.    3  Wils.  185. 

Where  words  which  are  not  action- 
able are  laid  in  tlte  same  count  with 


those  that  are,  and  the  jury  give  da^* 
mages  generally,  the  court  will  rejeQt 
the  insufficient  words,  and  give  judg- 
ment on  those  words  which  are  action- 
able ;  for  the  insufficient  words  coupled 
with  those  which  are  actionable  are 
only  aggravation.  10  Rep.  130.  b.  131.  a. 
3  Wils.  185.  (/)  And  even  where  the 
words  in  the  same  count  are  actianabky 
it  is  not  necessary  to  prove  them  all ;  for 
the  rule  in  actions  of  this  sort  seems  to 
be,  that  the  plaintiff  need  not  prove  all 
the  words  laid,  (g)  Still,  however,  he 
is  bound  to  prove  so  much  of  them  as 
is  sufficient  to  sustain  his  cause  of 
action ;  and  it  is  not  enough  for  him  to 
prove  equivalent  words  of  slander*  2 
East,  438.  MaiOand  v.  Goldney,  (h) 


maker,  and  had  employed  one  Sarah 
B,  as  his  servant  in  such  trade,  and  that 
defendant  siud  of  him  in  his  said  trader 
<<  The  business  of  a  staymaker  does  not 
'*  keep  him,  but  the  prostitution  of  the 
**  person  in  the  shop  ;  after  it  is  shut,  it 
**  is  as  bad  as  any  bawdy-house  in  the 
"  town  ;'*  and  at  the  trial,  Littledaie  J. 
left  it  to  the  jury  (the  words  having 
been  proved)  to  say  whether  they  im- 
puted to  the  plaintiff  that  he  kept  a 
bawdy-house ;  stating  his  opinion  to  be, 
that  unless  they  did,  the  action  could 
not  be  sustained:  A  verdict  having 
been  found  for  the  defendant,  the  court 
refused  a  rule  for  a  new  trial,  and  said 
that  it  appeared  to  them  that  the  words 
spoken  did  not  relate  to  the  plaintiff  in 
his  trade,  and  that  they  could  not  con- 
sider them  in  any  other  sense  than  as  a 
general  imputation  on  his  moral  con- 
duct 5  M.  &  W.  249*  Brayne  v. 
Cooper,  —  Where  the  plaintiff  declared 
that  he  was  a  ship-owner  and  master 
mariner ;  that  the  defendant  published 
in  a  newspaper  of  him,  in  the  way  of  his 
said  business^  that  a  ship  of  which  he 


was  owner  and  master,  and  which  h^ 
had  advertised  for  a  voyage  to  the  East 
Indies^  was  not  sea-worthy,  and  thait 
Jews  had  bought  her  to  take  out  conr 
victs ;  it  was  held,  that  this  was. a  libel 
on  the  plaintiff  in  his  business,  for  which 
he  might  sustain  an  action,  and  not 
merely  a  slander  on  the  quality  of  his 
ship,  (see  3  fiing.  N.  C.  37U  Mahchy  v. 
Soper.  3  Scott,  723.  S.C.  Antd^  VoLJ. 
p.  243  e.  note  {n)^)  so  as  to  make  it  r&> 
quisite  to  prove  malice,  or  aver  special 
damage.  6  Bing.  N.  C.  212.  Ingram  v. 
Lawson.  As  to  what  will  amount  to  a 
sufficient  colloquium  of  the  trade,  &c«  of 
the  plaintiff,  see  1 1  Moore,  344.  Bryar^ 
v.  Loxton,"] 

(e)  [According  to  the  modem  pracp 
tice,  a  venire  de  novo  will  be  awarded* 
See  ant^,  Vol.  II.  p.  171  a.  note  (ft).] 

(/)  [See  ant^,  171  e.  See  abo  5 
M.  &  W.  181.  Sheen  y.  Biekie,  per 
Parhe  B.] 

{g)  [4Bing.261.  Orpwoody.Barhes. 
12  Moo.  492.  S.C.  But  in  an  action  on 
a  libelf  which  is  a  written  document,  the 
plaintiff  must  prove  the  whole  under 
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not  gailty.  11  M.  &  W.  292,  293.  per 
Park*  B.  This  diBtinotion,  however, 
makes  no  difference  as  to  the  defendant's 
right  to  sever  in  pleading;  for  there 
may  be  a  plea  to  a  part  of  the  libel 
charged,  whioh  is  separable  from  the 
rest,  just  as  in  verbal  slander  (see  1 
Saand.  d44<  e.  note  (6),  and  note  ($)) 
there  may  be  a  plea  of  justification  to 
part  of  the  words  alleged.  11  M.  & 
W.  287.    M*  Gregar  v.  M*  Gregory. 

With  respeet  to  the  admissibility  of 
evidence  of  other  defamation  than  that 
charged  in  the  declaration ;  it  was  stated 
antd,  Vol.  L  243  «.  note  (m),  that  the 
usual  course  of  late  has  been  to  exclude 
the  evidence  of  other  words  for  which 
an  action  may  be  brought  However, 
during  the  progress  of  thb  edition 
through  the  press,  the  plaintiff^  in  an 
action  for  a  libel^  in  order  to  shew  quo 
ammo  the  libel,  which  was  the  subject 
of  the  action,  was  written,  gave  in  evi. 
dence  two  subsequent  letters  addressed 
by  the  defendant  to  third  persons,  con- 
taining substantially  a  repetition  of  the 
libellous  matter ;  and  it  was  held  that 
they  were  properly  received,  though 
the  libel  dedared  on  was  free  from  am- 
biguity, and  the  letters  offered  were 
written  after  the  commencement  of  the 
action:  And  the  court  laid  down  the  rule, 
that  either  party  may,  wM  a  view  to  the 
damageif  give  evidence  to  prove  or  dis- 
prove the  existence  of  a  malicious  motive 
in  the  mind  of  the  publisher  of  the  de- 
famatory matter;  (though  if  the  evi- 
dence given  for  that  purpose  establishes 
another  cause  of  action,  the  jury  should 
be  cautioned  against  giving  any  damages 
in  respect  of  it ;)  for  that  his  spirit  and 
intention  is  fit  to  be  considered  by  a 
jury  in  estimating  the  injury  done  by  him 
to  the  plaintiff.  6  Scott, N.  R.607.  Pear^ 
son  V.  Lemaiire.  So  where,  to  an  action 
for  false  imprisonment,  on  a  charge  of 
felony,  the  defendant  pleaded  in  justi- 
fication that  the  plaintiff  had  committed 


a  felony;  and  at  the  trial  his  counsel 
abandoned  the  plea  and  exonerated  the 
plaintiff  from  the  charge ;  it  was  held 
that  it  was  not  a  misdirection  in  the 
judge,  to  tell  the  jury  that  the  putting 
such  a  plea  on  the  record  was  a  perrist- 
ing  in  the  charge  contained  in  it,  and 
was  to  be  taken  into  account  by  them 
in  estimating  the  damages*.  12  M.  & 
W.  507.  Warwick  y.FouXkee. 

By  Stat  6  &  7  Vict  c.  96.  s.  1.,  it  is 
enacted  ^  That  in  any  action  for  de- 
<<  famation,  it  shall  be  lawful  for  the 
<*  defendant,  (after  notice  in  writing  of 
«  his  intention  so  to  do,  duly  given  to 
<<  the  plaintiff  at  the  time  of  filing  or 
<<  delivering  the  plea  in  such  action,)  to 
*^  give  in  evidence,  in  mitigation  of 
^  damages,  that  he  made  or  offered  sn 
*'  apology  to  the  plaintiff  for  such  de- 
<<  famation  before  the  commencement 
**  of  the  action,  or  as  soon  afterwards  as 
*<  he  had  an  opportunity  of  doing  so,  in 
^  case  the  action  shall  have  been  oom- 
«  menced  before  there  was  an  oppor- 
<<  tunity  of  making  or  offering  such 
"apology."  And  by  sect  2.,  "In  an- 
"  action  for  a  libel  contained  in  any 
^<  public  newspaper  or  other  periodical 
"  publication,  it  shall  be  competent  to 
"  the  defendant  to  plead  that  such  libel 
"  was  inserted  in  such  newspaper  or 
"  other  periodical  publication,  vrithout 
"  actual  malice,  and  without  gross  neg^ 
'<  ligence,  and  that  before  the  com- 
"  mencement  of  the  action,  or  at  the 
"  earliest  opportunity  afterwards,  he 
"inserted  in  such  newspaper  or  other 
"  periodical  publication  a  full  apology 
"  for  the  said  libel,  or  if  the  newspaper 
"  or  periodical  publication,  in  which  the 
"  said  libel  appeared,  should  be  or* 
"  dinarily  published  at  intervals  ex* 
"  ceeding  one  week,  had  offered  to  pub- 
"  lish  the  said  apology  in  any  newspaper 
"  or  periodical  publication  to  be  selected 
"  by  the  plaintiff  in  such  action ;  and 
"  that  every  such  defendant  shaH,  upon 
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<<  fifing  Bucb  plea*  be  at  liberty  to  pay 
*<  into  coart  a  sum  of  money  by  way  of 
*' amends  for  the  injury  sustained  by 
"  the  publication  of  such  libel,  and  such 
"payment  into  court  shall  be  of  the 
"  same  effect,  and  be  available  in  the 
''  same  manner  and  to  the  same  extent, 
*^  and  be  subject  to  the  same  rules  and 
"  regulations  as  to  payment  of  costs  and 
"  the  form  of  pleading,  except  so  far  as 
*<  regards  the  pleading  of  the  additional 
''facts  herein-before  required  to  be 
**  pleaded  by  such  defendant,  as  if  ac- 
^  tions  for  libel  had  not  been  excepted 
*<  from  the  personal  actions  in  which  it  is 
"  lawful  to  pay  money  into  coart  (under 
»  Stat  3  &  4*  W.  4.  c  42.  8. 21 .) :  And  to 
'^sach  plea  to  such  action  it  shall  be 
'^  competent  to  the  plaintiff  to  reply 
"  generally,  denying  the  whole  of  such 
"plea."] 

(A)  In  S  M.  &  S.  869.  Figgins  v. 
Cognodl^  the  plaintiff  declared  that  at 
the  time  of  speaking,  ftc.  he  was  of  two 
tnules,  and  that  the  defendant  intend- 
ing to  injure  him  in  his  several  trades 
SB  aforesaid,  and  to  prevent  persons 
from  employing  him  in  the  way  of  his 


teid  several  trades,  in  a  certain  discourse 
which  he  had  of  and  concerning  the 
plaintiff  in  one  of  his  trades,  spoke,  &c : 
It  was  held,  that  though  the  plaintiff 
failed  to  prove  he  was  of  both  trades, 
yet  he  might  recover  upon  proof  that  he 
was  of  that  trade  concerning  which  the 
defendant  was  charged  to  have  spoken 
the  words.  So  in  1  M.  &  S.  266.  HaU 
V.  Smithy  the  plaintiff  decUired  that  he 
had  been  a  woolstapler  at  Cirencesierf 
and  was  a  brewer  at  Oxford;  and  that 
defendant  spoke  of  him  as  such  trader 
these  words.  "  Mr.  ff.  (the  plaintiff) 
"  and  B.  have  both  been  bankrupt^ 
**  Mr.  ff.  at  Cirencester : "  At  the  trial 
he  gave  no  evidence  of  having  been  a 
woolstapler,  but  only  that  he  was  a 
brewer  at  Oxford;  and  proved  that  the 
words  spoken  were  these,  <<  He  was  a 
"  bankrupt  at  Cirencester ^  &c. : "  It  was 
held,  that  this  proof  sustained  the  al- 
legation that  the  words  were  spoken  of 
him  in  his  trade  of  a  brewer;  for  a 
trader  at  Oaford  may  be  a  bankrupt  at 
Cirencester.  [See  further,  antd,  Vol.1. 
243  d.  note  (A).] 


Dominus  Rex  verms  Urlyn. 


[  308  ] 
Case  52. 


Trio.  17  Car.  IL  Begifl.    Bot  66. 

TJRLYN'WZB  indicted  at  the  assizes  in  the  county  oiNor-  fhlSi^^^ 
vy    ihampUm  of  common  barratry  (1);  which  indictment  jectod  in  a  ver- 
being  r^noyed  into  the  king's  bench  by  certiorari,  he  ap-  dlctment  ^'see 
peaied  and  pleaded  not  guilty,  "  and  of  this  he  puts  himself  «  K*^k.  P.c. 
upon  Ae  country,  and  Sir  Thomas  FansJiaw  knt.  coroner  and  foi.  'edit,  * 


(1)  A  barrator  is  defined  to  be  a  or  otherwise,  as  the  county  court,  and 
common  mover,  exciter,  or  maintainer  the  like :  or  in  the  country,  by  taking 
of  sttita  or  quarrels  in  courts  of  record,    and  keeping  possession  of  lands  in  con- 
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D0MINU8 

Rex  v. 
Urlyn. 


attorney  of  our  lord  the  kbg  in  the  court  of  our  said  lord  the 
Idng  before  the  king  himself  likewise.^  And  the  verdict 
found,  ^'  that  the  said  John  Urlyn  is  guilty  of  the  premises  in 
the  within-specified  indictment  within  laid  to  his  chaige  in 
manner  and  form  as  the  said  Sir  Thomas  Fanshaw  within 
complains  against  him." 


troversy,  — by  all  kinds  of  disturbance 
of  the  peace,  — or  by  spreading  false 
rumours  and  calumnies  whereby  discord 
and  disquiet  may  grow  among  neigh- 
bours. 8  Rep.  36  b.  Co.  Litt.  368.  a. 
b.  It  is  held  essential  to  the  validity 
of  an  indictment  for  this  offence,  that 
it  should  charge  the  defendant  with 
being  a  common  barraloTf  which  is  a 
term  of  art  appropriated  by  law  to  this 
crime,  and  cannot  be  supplied  by  words 
which  may  import  as  much,  such  as  a 
common  oppressor  and  disturber  of  the 
peace,  or  |a  stirrer  up  of  strife  among 
neighbours ;  1  Sid.  282.  The  King  v. 
Hardwicke.  6  Mod.  311.  The  Queen  v. 
Hannon  ;  and  therefore  it  seems  to  fol- 
low, that  no  one  can  be  a  barrator  in 
respect  of  one  act,  for  that  would  not 
make  him  a  common  barrator.  It  seems 
to  be  unnecessary  to  allege  in  an  in- 
dictment for  this  offence  any  venue 
where  it  was  committed,  for,  from  the 
nature  of  the  crime,  which  consists  of 
the  repetition  of  several  acts,  it  must  be 
supposed  to  have  happened  in  several 
places,  and  therefore  it  is  holden  that 
the  trial  shall  be  out  of  the  body  of 
the  county.  Cro.  Eliz.  195.  PareeTs 
case.  S.  P.  Cro.  Jac.  527.  Palfrey^% 
case.  1  Hawk.  P.  C.  244.  c.  81.  s.  12. 
&  2  Hawk.  P.  C.  c.  23.  s.  61.  foL  edit. 
Barratry  is  an  offence  at  common  law, 
though  the  statute  34  Edw.  3.  c.  I.  dl> 
rects  the  mode  of  punishing  it  How- 
ever, if  the  indictment  concludes  against 
the  form  of  the  statute^  it  is  good,  and 


these  words  shall  be  rejected  as  sur- 
plusage. Cro.  Eliz.  148.  Burton's  case. 
Cro.  Car.  340.  Chapmans  case.  See 
1  Saund.  135.  Rex  v.  Dickensoin^  note 
(3),  pi.  5.  But  the  indictment  must 
conclude  against  tJtepeacey  otherwise  it 
is  insufficient  Cro.  Jac.  527.  Palfreys 
case.  It  has  been  adjudged  that  jus- 
tices of  peace,  as  such^  have,  by  virtue 
of  the  commission  of  the  peace,  au- 
thority to  inquire  and  hear  this  offence, 
without  any  special  commission  of  oyer 
and  terminer ;  and  therefore  in  an  ac- 
tion for  procuring  the  plaintiff  to  be 
indicted  as  a  common  barrator  before 
A.  B,  and  C  />.,  justices  of  peace,  and 
also  assigned  to  liear  and^  determine  di' 
vers/elonies,  &c.  and  that  he  was  ac- 
quitted, upon  oyer  of  the  record  it  ap- 
peared to  have  been'  before  justices  of 
the  peace  onfy^  whereupon  the  defendant 
demurred  for  the  variance ;  but  it  was 
held  that  thel'e  was  no  variance,  because 
justices  of  peace  have  an  authority  to 
hear  and  inquire  the  offence  of  barratry, 
without  any  special  commission  of  oyti* 
and  terminer.  Yelv.  46.  Barnes  v.  Cbfi- 
staniine.  Cro.  Jac  32.  S.  C.  which  is 
recognised  in  2  Black.  Rep.  1050.  Busby 
V.  Watson. 

However,  though  it  is  now  establish- 
ed that  an  indictment  for  barratry  in 
a  general  form,  stating  the  defendant 
to  be  a  common  barrator,  without  shew- 
ing any  particular  facts  is  good;  2  Hawk. 
P.  C.  26.  fol.  edit  (a);  yet  it  is  clearly 
settled  that  the  prosecutor  must  give 


(a)  So  an  indictment   against   one 
as  a  common  scold  may  be  generaL 


Barn's  Justice,  Barratry  2.    And  in  1 
B.&C.275,  Bexy.Rogersn    2  D.  & 
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And  now  in  this  term  it  was  moved  in  arrest  of  judgment 
that  the  verdict  was  insufficient,  because  the  defendant  is  not 
found  guiltj  generally,  but  onlj  that  he  is  guiltj  iu  manner 
and  form  as  the  said  Sir  Thomas  Fanshaw  complains  against 
him ;  whereas  in  truth  Sir  Thomas  Fanshaw  had  not  com- 
plained against  the  defendant  at  all :  for  it  was  not  an  in- 
fonnation  exhibited  in  this  court  bj  Sir  Thomas  Fanshaw^ 
but  an  indictment  in  the  country,  and  Sir  Thomas  Fanshccw 
did  onlj  join  issue  for  the  king  with  the  defendant,  which,  if 
the  indictment  had  remained  in  the  country  without  being 
moved  into  this  court,  the  clerk  of  assize  would  have  done : 
and  therefore  it  was  said  that  the  verdict  was  not  good  on 
account  of  the  addition  of  those  words  to  it.  And  this  fault 
was  not  aided  by  any  statute  of  jeofails,  because  this  case 
was  excepted  out  of  all  the  statutes  of  jeofdls;  and  upon  this 
the  court  took  time  to  advise* 

But  afterwards  at  another  day  in  the  same  term  the  court 
over-ruled  the  objection  and  adjudged  the  verdict  good,  be- 
cause the  words,  '^  in  manner  and  form  as  the  said  Sir 
Thomas  Fanshaw  within  complains  against  him,''  are  mere 
surplusage,  which  will  not  hurt  at  common  law  without  the 
aid  of  any  statute  of  jeofails.  For  the  defendant  is  found 
guilty  "  of  the  within-specified  premises  within  laid  to  his 
charge,"  which  is  a  complete  verdict  of  itself  without  more 
said,  and  the  subsequent  words  are  to  no  purpose  but  merely 
a  void  surplusage.  Wherefore  judgment  was  given  against 
the  defendant ;  but  because  it  appeared  to  the  court  to  be 
a  malicious  prosecution  which  had  been  depending  for  a 
long  time^  namely,  for  seven  years,  a  small  fine  was  set  on 
the  defendant. 


DOMINUS 

Rex  V, 
Urlyk. 


Faults  in  pro- 
ceedings upon 
indictments  are 
excepted  out  of 
the  statutes  of 
jeofails.  &  P. 
3  Hawk.  P.  C. 
S44,  345. 


the  defendant  before  the  trial  a  note 
of  the  particular  acts  of  barratry  which 
he  intends  to  prove  against  him,  and 
if  he  do  not,  the  court  will  not  suffer 
the  prosecutor  to  proceed  in  the  trial 
of  the  indictment ;  for  otherwise  it  will 
be  impossible  for  him  to  prepare  for 
his  defence;  5  Mod.  18.  7%^  King  v. 


Grove.  1  Hawk.  P.  C.  244.  fol.  edit. 
2  Hawk.  P.  C.  226,  227.  1  T.  R.  754. 
J' Anson  v.  Stuart,  per  Bulkr  J. ;  and 
the  prosecutor  is  not  at  liberty  to  give 
evidence  of  any  other  acts  of  barratry 
than  those  which  are  stated  in  the  note 
of  particulars.  6  Mod.  262.  Goddard 
V.  Smith. 


K.  431.  9.  C.  Holroyd  J.  expressed  an 
opinion  that  an  indictment  would  be 
good  merely  charging  the  defendants 


with  keeping  a  common  gaming-house. 
[And  see  3  B.  &  C.  502.  Rex  v. 
Taylor.    5  D.  &  R.  422.  S.  C] 


809  Bennet  versus  Holbech. 

Case  5S.  Bennet  versus  Holbech. 

MicL  22  Car.  11.  B^s.    Bot.  676. 


OtJB  lord  the  king  hath  sent  to  his  right-tmsty  and  well- 
beloved  Sir  John  Vawhan  knt  his  chief  justice  of  the 


Writ  of  error 

™n  iSea^^™'  ^^  belovcd  Sir  John  Vaughan  knt  his  chief  justice  < 

bench  his  writ  dose  in  these  words,  to  wit :  Charles  the  Se- 
cond by  the  grace  of  GK)d  of  England^  Scotland,  Franeey  and 
Ireland,  king,  defender  of  the  faith,  &c.  to  our  right-trusty 
and  weU-beloved  Sir  John  Vaughan  knt,  our  chief  justice  of 
the  bench,  greeting :  Because  in  the  record  and  proceedings, 
and  also  in  the  ^ving  of  judgment,  in  a  plaint  which  was  in 
our  court  before  you  and  your  companions  our  justices  of  the 
bench,  by  our  writ,  between  Thomas  Bennet  and  AmUKan 
Holbech  gent  of  the  taking  and  unjustly  detaining  of  the 
cattle  of  the  said  Thomas,  as  it  is  said,  manifest  error  hath 
intervened,  to  the  great  damage  of  the  said  Amillian,  as  by 
his  complaint  we  are  informed :  we  being  willing  that  the 
error,  if  any  there  be,  should  in  due  manner  be  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in 
this  behalf,  do  command  you,  that  if  judgment  be  thereupon 
given,  then  you  send  to  us  distinctly  and  openly  under  your 
seal  the  record  and  proceedings  aforesaid  with  all  things  con- 
cerning the  same,  and  this  writ,  so  that  we  may  have  them 
on  the  octave  of  St.  Martin  wheresoever  we  shall  then  be  in 
England;  that  the  record  and  proceedings  aforesaid  being 
inspected,  we  may  cause  to  be  further  done  thereupon^  for 
correcting  that  error,  what  of  right,  and  according  to  the  law 
and  custom  of  our  realm  of  England,  ought  to  be  done. 
Witness  ourself  at  Westminster,  on  the  20th  day  of  October  in 
the  22d  year  of  our  reign. 

J.  Norbury. 

The  answer  of  Sir  John  Vaughan  knt  the  chief  justice 
within  named. 

The  record  and  proceedings  of  the  plaint  whereof  men- 
tion is  within  made,  with  all  things  concerning  the  same,  I 
send  before  our  lord  the  king  wheresoever,  &c.  at  the  day 
and  place  within  contained,  in  a  certain  record  to  this  writ 
annexed,  as  within  I  am  commanded. 

J.  Vaughan. 

Pleas  at  Westminster,  before  Sir  John  Vaughan\aii.  and  his 
companions,  justices  of  our  lord  the  king  of  the  bench,  of  the 
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tenn  of  St  HUary  in  the  2l8t  and  22d  years  of  the  rdgn  Bbmust  v. 
of  our  lord  CharUi  the  Second,  by  the  grace  of  God»  of  Holbbch. 
Englandy  Scotland,  France,  and  Ireland,  kmg,  defender  of  the  '  *  ^ 
fidth,  and  80  forth.    BolL  1 166. 

Wdrwiekthire,  to  ynt  AmilUan  Holbech  gent,  was  sum-  [  ^\q  ^ 
moned  to  answer  Thomae  Bennet  of  a  plea,  wherefore  he  Repfera. 
took  the  cattle  of  the  said  Humas,  and  unjustly  detained  them 
against  gages  and  pledges,  &c  And  whereupon  the  said 
Thmnas  by  Martin  Holbech  his  attorney  complains  that  the 
ssid  AmUkan,  on  the  14th  day  of  March  in  the  21st  year  of 
the  reign  of  our  lord  the  now  king,  at  FilUmghley,  in  a  cer- 
tain place  there  called  FHhughley^Jield,  took  the  cattle,  to 
wit,  one  gelding,  one  mare  and  two  heifers  of  the  said  7%o- 
mas,  and  unjustly  detained  them  against  gages  and  pledges 
imtil,  &C.  therefore  he  says  that  he  is  injured  and  has  damage 
to  the  value  of  \0h  and  ^erefore  he  brings  suit,  &c. 

And  the  said  AmiUian  by  Thomas  Holbech  his  attorney.   Avowry  for 
comes  and  defends  the  wrong  and  injury  when,  &a,  and  the  '^^ 
said  AmUHan  well  avows  the  taking  of  the  said  cattle  in  the 
said  place  in  which,  &c  and  justly,  &c,  because  he  says  that 
the  place  in  which  the  taking  of  the  said  cattle  is  supposed 
to  be  done,  doth  contain,  and  at  the  said  time  of  taking  the 
said  cattle  did  contain,  28  acres,  1  rood,  and  21  perches  of 
pasture  with  the  appurtenances  in  old  Fillougkky  aforesaid,  Zocim  im  fuo 
which  said  28  acres,  1  rood,  and  21  perches  of  pasture  with  J^i^JJ^Jf 
the  appurtenances  are,  and  at  the  said  time  when  &c.,  and 
also  firom  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, were  parcel  of  the  manor  of  old  FiUoughley  in  the  said  Parod  of  the 
county;  and  that  long  before  the  said  time  in  which  the  "*™*'®^^' 
taking  of  the  said  cattle  is  supposed  to  be  done,  the  mayor, 
bailiffis  and  commonalty  of  the  city  of  Coventry,  and  H.  M., 
W-  J.,  J.  B.,  T.  P.,  J.  C,  T.  W.,  C.  O.,  and  G.  L.,  feoffees  of  ^^^^  ^,,^^^1 
and  in  divers  messuages,  lands,  tenements  and  hereditaments  feoffees  were    . 
of  and  belonging  to  the  hospital  or  alms-house  of  Babheke  in  ^ 

the  said  city,  were  seised  of  the  manor  aforesaid  with  the  ap- 
purtenances, whereof  the  said  place  in  which  the  taking  of  the 
said  cattle  is  supposed  is,  and  at  the  said  time  of  the  said 
taking  above  supposed  to  be  made  was  parcel,  in  their  demesne 
as  of  fee ;  and  being  so  seised  thereof  before  the  said  time 
when,  &C.  to  wit,  on  the  11th  day  of  March  in  the  year  of  our 
Lord  1647,  at  old  FiUoughley  aforesaid,  by  a  certain  inden-  ^nd  by  inden- 
tore  made  between  the  said  mayor,  bailiffs  and  commonalty,  ^^ 
and  feoffees  aforeeaidj  by  the  names  of  the  mayor,  bailiffs, 
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Bknnxt  «•    and  commonalty  of  the  city  of  Cwentry,  and  H.  M.  of  the 
HoLBxcH.     game  city  alderman,  late  mayor  of  the  same  city,  W.  J.  of 
_  the  same  city  alderman,  J.  B.  of  the  same  city  alderman,  T. 
P.  of  the  same  city  dyer,  J.  C.  of  the  same  city  alderman,  J. 
[  Sll  ]      W.  of  the  same  city  alderman,  C.  O.  of  the  same  city  alder- 
man, and  G.  L.  of  the  same  city  alderman,  feoffees  of  and  in 
divers  and  many  messuages,  lands,  tenements  and  heredita- 
ments belon^g  to  the  hospital  or  alms-house  of  Babloche 
in  the  same  city,  of  the  one  part,  and  one  Thomas  Bassnet 
Frofert  thereof  of  the  same  city  alderman  and  mercer,  of  the  other  part,  (one 
part  of  which  said  indenture,  sealed  as  well  with  the  com- 
mon seal  of  the  said  mayor,  bailiffs  and  commonalty,  as  with 
the  seals  of  the  said  feoffees,  the  said  Amillian  Holbech  brings 
here  into  court,  the  date  whereof  is  the  same  day  and  year 
(I)  See  post .     aforesaid,)  it  is  witnessed  (1)  that  the  mayor,  bailiffi  and  com- 
319.  note  (  >    m^^jj^^-y  ^^^  ^q  ^^  fcoffces,  for  divcrs  good  causes  and 
lawful  considerations  them  thereunto  moving,  had  demised, 
granted,  set  and  to  farm  let,  and  by  the  said  indenture  did 
demiied  the       defoisc,  grant,  set  and  to  farm  let  to  the  said  TTiomas  Bassnet 
same  to  T.    .    ^^  manor  aforesaid  with  the  appurtenances  whereof,  &c  fty 
(s)  See  antd      the  name  (2)  of  all  that  scite  and  manor-place  of  old  FiUough- 
2S^t' tW^iS^'   /ey  in  the  county  of  Warwick,  called  old  FiUoughley  Hall  with 
description  of     the  appurtcnanccs  in  old  FiUoughley  and  new  Fillouffhley,  in 
supe^iwusand  ^^  ^aid  county  of  Warwick,  and  all  houses,  bams,  stables, 
unnecess«7 ;      buildinss,  gardens  and  orchards  thereunto  belonging  and  ap- 

Bodchatthede.        ^.r'^,„  *  ^  |,    7=*^       ^       *j 

mised  premises  pcrtauung,  and  all  meadows,  pastures,  lands,  tenements  and 
were  suffi-         closcs  in  the  said  indenture  thereafter  mentioned,  that  is  to 
cribed  before      say,  one  closc  or  pasture  called  the  stocking  divided  into  two 
^Me**  ^"*^     parts,  the  greater  part  of  which  said  close  contuning  16  acres 
aforewiidr        and  oue  quarter  of  an  acre,  and  the  less  part  thereof  cont^- 
ing  3  acres,  2  roods,  and  20  perches;  the  walnut-tree  yard 
and  the  barley-piece  containing  together  5  acres  and  1  rood; 
one  close,  adjoining  to  the  said  dose  called  the  stocking-close, 
called  the  cunney-green  dose,  containing  5  acres,  2  roods, 
«nd  20  perches;  one  meadow  called  the  bam-meadow^  con- 
taining 7  acres  and  the  half  of  one  acre;   a  dose   called 
the  jamballs,  to  be  divided  into  three  parts  containing  17 
acres,  one  rood,  and  14  perches ;  one  croft  called  priestcroft, 
containing  5  acres  and  1  rood ;  a  close  called  the  chapel-fidd 
divided  into  two  parts,  the  greater  part  of  the  sud  dose 
called  the  chapd-field,  near  a  house  called  white-house^  oon* 
taining  10  acres  and  20  perches,  and  the  other  part  thereof 
near  a  certain  fidd  called  barley-field^  containing  8  aciesy 
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3  roods  and  8  perches ;  and  certain  pasture  and  meadow  Bennbt  v. 
lands  there  called  FilhugMey-Jield  and  Filloughley-field  mea-  Holbbch. 
dow,  divided  as  follows;  great  FiUoughley-Jield  containing  ' 

28  acres,  3  roods  and  21  perches;  long-field  adjoining  con- 
taining 16  acres  and  1  rood;  the  field  adjoining  the  field 
called  long-field  and  the  meadow  called  Filloughley  mea-  [  312  ] 
dow,  containing  10  acres  and  1  rood;  little-field  adjoining, 
oontaming  4  acres;  a  certain  field  called  Filloughley-Jield 
near  a  fish-pond,  abutting  on  the  west  on  a  certain  field 
called  churdi-field  meadow,  containing  15  acres,  3  roods 
and  20  perches ;  a  field  at  the  top  of  the  privy  adjoining 
the  fish-pond  and  long-field,  containing  16  acres,  1  rood 
and  16  perches;  and  a  meadow  called  FiUoughley'-meadaw, 
containing  26  acres,  3  roods  and  33  perches;  all  which 
premises  are  parcel  of  the  said  farm  called  old  Fillotighley 
fiurm,  and  all  their  part,  portion  and  property  of  the  wood- 
field  there  called  burchley-hay,  containing  63  acres,  3  roods 
and  19  perches,  with  the  heri:>age  and  feedings  in  the  same, 
and  all  the  woods,  underwoods  with  the  profits  thereof  grow- 
ing and  being  in  the  said  place  called. burchley-hay,  and  all 
waters,  pools,  stews,  fishes  and  fisheries  in  or  upon  the  pre- 
mises, or  any  parcel  thereof,  and  all  and  singular  the  chief 
rents  and  profits  of  the  courts  in  old  Filhughley  aforesaid  called 
Aspath  and  Corley  in  the  said  county  of  Warwick^  appertain- 
ing to  th6  said  manor  as  parcel  thereof,  together  with  all  ad- 
vantages and  profits  thereunto  belonging,  with  all  and  singular 
their  and  every  of  their  appurtenances ;  excepting  and  always 
reserving  out  of  the  said  demise  to  the  said  H.  M.,  W.  J., 
J.  B.,  T.  P.,  J.  C,  T.  W.,  C.  O.,  and  G.  L.,  their  heirs  and 
assigns,  all  large  timber  and  timber  trees  growing  and  being 
in  and  upon  the  premises  or  any  parcel  thereof,  with  free 
liberty  of  ingress,  egress  and  regress  at  all  convenient  times 
at  their  will  and  pleasures  to  fell,  take  and  carry  away  the 
same  with  waggons  and  carts,  and  to  make  saw-pits  in  apt 
and  convenient  places  on  the  premises  for  the  sawing  and 
breaking  of  any  timber  trees  which  should  be  felled  in  and 
upon  the  premises  or  any  part  thereof;  and  also  excepting 
and  always  reserving  full  and  free  liberty  of  ingress,  egress 
and  regress  in,  to,  and  from  the  premises  for  keeping 
and  holding  the  courts  yearly  there  ;  and  further  the  said 
feoffees  for  the  consideration  aforesaid  did  by  the  said  in- 
denture demise,  grant,  set  and  to  farm  let  to  the  said  Thomas 
Bassnet  all  issues,  fines,  amerciaments,  forfeitures,  goods 
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BxNNXT  V.    waived,  goods  and  chattels  strayed,  and  other  perquisites  and 
Holbech.    profits  whatsoever  arising,  coming  and  growing  from  the 
'  court-leet  holden  within  the  manor  or  village  of  old  FiUough- 

ffabendvM  for     %  aforesaid,  during  the  term  of  years  thereafter  granted  by 
21  years.  the  Said  indenture:  To  have  and  to  hold  the  scite,  manoi^ 

place,  tenements  and  other  the  premises  aforesaid  with  their 
appurtenances,  except  as  before  excepted,  to  the  said  Thomas 
r  SIS  1      Basnett  his  executors  and  assigns,  from  the  feast  of  The  An" 
Rtddtndvm  661.  nundation  of  the  Blessed  Virgin  Mary  next  following  the  date 
M*'h^i  **        ^^  *^^  ^^  indenture,  for  and  during  and  to  the  end  and 
and  Lady-day;  term  of  21  years  thence  next  following  and  fully  to  be 
complete  and  ended ;   yielding  and  paying  therefore  yearly 
during  the  said  term  of  21  years  to  the  said  BL  M.,  W.  J., 
O.  B.,  T.  P.,  J.  C,  T.  W.,  C.  0.,  and  G.  L.,  their  heirs 
and  assigns  the  sum  or  yearly  rent  of  66/.  13«.  Ad.  of  lawful 
money  of  England^  to  be  paid  at  the  two  usual  feasts  or  days 
of  payment  in  the  year,  that  is  to  say,  at  the  feast  of  St 
Michael  the  Archangel  and  The  Annunciation  of  the  Blessed 
Virgin  Mary,  by  even  and  equal  portions,  {a)    By  virtue  of 
which  demise,  the  said  Thomas  Bassnet  afterwards  and  before 
the  said  time  when,  &c  to  wit,  on  the  27th  day  of  March  in 
the  year  of  our  Lord  1648,  entered  into  the  said  manor  and 
who  entered      tenements  aforesaid  with  the  appurtenances,  and  was  possessed 
aodwaapos-      thereof;  and  the  said   Thomas  Bassnet  being  so  possessed 
thereof,  the  said  Thomas  Bassnett  afterwards  and  before  the 
time  when  the  taking  of  the  said  cattle  was  made,  to  wit,  on 
and  anigned      the  first  day  of  October  in  the  1 2th  year  of  the  reign  of  our  lord 
io\heAef^     the  now  king,  at  old  FiJhnighley  aforesaid,  by  a  certain  iden- 
dant  by  inden-    ture  between  the  said  Thomas  Bassnet^  by  the  name  of  Thomas 
Bassnet  of  the  city  of  Coventry  alderman,  of  the  one  part, 
and  the  said^mtV/ian,  by  the  name  otAmiUian  Holbech  of  old 
Profert.  FiUoughley  in  the  county  of  Warwich  gent,  of  the  other  part, 

(one  part  of  which  said  indenture  sealed  with  the  seal  of  the 
said  Thomas  Bassnet^  the  said  AmUHan  brings  here  into  court, 


(a)  This  contract,  on  which  the  rent  of  the  rent  between  the  same  parties  in 

becomes    due,   must    be  truly  stated,  another  action,  t  4  Taunt.  SI9.  Brwcn 

Thus    where    defendant    in    replevin  Y.Sayee.lSeea\so6BingAM.PhiUpoti 

avowed  on  a  contract  for  110/.  rent,  v.  Dobinson.  3  M.&P.S20.  S.C]  But 

and  on  an  issue  of  non  tenuit  modo  et  it  is  different  with  regard  to  the  amount 

formd  proved  a  demise  at  15*.  an  acre,  of  the  sum  avowed  for ;  since  if  it  turns 

amounting  to  II U  it  was  held  a  fatal  out  that  less  is  due,  the  avowant  sUU 

variance,  on  the  ground  that  the  ver-  recover  so  much  as  he  'proves.    See 

diet  would  be  evidence  of  the  amount  antfe,  Vol.  1.  p.  285, 
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the  date  whereof  is  the  same  day  and  year  aforesaid,)  it  is    Bbnnxt  v. 

witnessed  (l),  that  the  said  Thomas  Bassiiet,  for  and  in  consi-     Holbech. 

deration  of  130/.  of  lawful  money  of  England^  had  granted,     • 

baigained, sold,  assigned  and  set  overhand  by  the  said  last-  319.  note (5). 

mentioned  indenture  did  grant,  bargain,  sell  and  assign  and 

set  oyer  to  the  said  Amillian,  his  executors,  administrators 

and  assigns,  as  well  all  and  singular  the  manor,  messuages, 

lands  and  tenements,  thing  and  things  aforesaid  with  their 

appurtenances,  as  in  the  said  recited  indenture  of  demise,  and 

all  his  right,  estate,  title,  interest  and  term  of  years,  which 

be  then  had  to  come,  of  and  in  the  manor  and  tenements 

aforesaid  with  the    appurtenances  by  virtue  of   the    said 

demise;  by  force  of  which  said  grant  and  assignment  the 

miAmilUan  wajs  possessed  of  the  manor  and  tenements  whowaipos- 

aforesaid  with  the  appurtenances  whereof,  &c  for  the  residue  J^Jj^e^y^e 

of  the  said  term  of  21  years  then  to  come,  and  fully  to  be  tenn, 

complete  and  ended*     And  the  said  Amillian  being  so  pos* 

sessed    thereof,  the    sidd  Amillian    afterwards    and    before 

the  said  time  of  taking  the  said  cattle,  to  wit,  on  the 

let  day  of  November  in  the  18th  year  of  the  reign  of  our 

lord  the  now  king,  at  old  Filloughley  aforesaid,  demised,  and 

to  farm  let  to  the  said  Thomas  the  said  28  acres,  *  1  rood     •[  314  -| 

and  21  perches  of  pasture  with  the  appurtenances,  called  anddmisedthe 

FSUmghley  field  in  old  Filloughley  aforesaid,  being  part  of  parceir&e!' to^' 

the  manor  and  tenements  aforesaid  above  assigned  in  which,  J«  plaintiff 

from  year  to 

&C.:  To  have  and  to  hold  to  the  said  Thomas  Bennet  and  year  at  the  rent 
hia  assigns  for  one  whole  year,  beginning  from  the  feast  of  "^^^i^^'mi- 
The  Annunciation  of  the  Blessed  Virgin  Mary  then  last  past  chaelmaa  and 
and  fully  to  be  complete  and  ended,  and  so  afterwards  as  long  ^^^J-^^r* 
as  the  said  Amillian  and  Thomas  Bennet  should  please ;  yield- 
ing and  paying  therefore  to  the  said  Amillian  and  his  assigns 
the  yearly  rent  of  \0L  and  \0s.  of  lawful  money  of  Englandy 
payable  yearly  at  the  two  most  usual  feasts  or  terms  in  the 
year,  namely,  at  the  feast  of  St,  Michael  the  Archangel,  and 
The  Annunciation  of  the  Blessed  Virgin  Mary^  by  equal  por- 
tions ;  by  virtue  of  which  said  demise  the  said  Tliomas  Bennet  .    ^^^^^ 
afterwards  and  before  the  said  time  when,  &c  to  wit,  on  the  whereof  plain- 
2d  day  of  November  in  the  18th  year  aforesaid,  entered  into  ^^J^^^f 
the  said  28  acres,  1  rood  and  21  perches  of  pasture,  and  was 
possessed  thereof,  and  being  so  possessed  thereof,  the  said 
Thomas  Bennet  had  and  occupied  the  said  28  acres,  1  rood 
and  21  perches  of  pasture  with  the  appurtenances  in  which,  and  occupied 
&c  for  two  whole  years  and  the  half  of  one  year,  ended  on  Uo^y^Twid^ 
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half;  and  be- 
cause half  a 
year's  rent  was 
in  arrear  to  de- 
fendant he 
avows  the 
taking  &c. 

Plea  in  bar  that 
the  defendant 
did  not  demise 
the  premises  to 
the  plaintiff. 
•  These  words 
in  italict  should 
have  been 
omitted. 

See  post,  339. 
note  (6), 
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Replication 
takes  issue 
upon  it 


Fenire  awarded. 


the  feast  of  St.  Michael  the  Archangel  in  the  20th  year  of  the 
reign  of  our  said  lord  the  now  king.  And  because  SL  5s.  of 
the  rent  aforesaid  for  the  half  of  a  year  ended  at  the  last- 
mentioned  feast,  were  in  arrear  and  unpaid  to  the  said  AmU- 
Uan,  he  the  said  Amillian  well  avows  the  taking  of  the  eaid 
cattle  in  the  said  place  in  which,  &c.  and  justly,  &c.  for  the 
said  S/.  68.  and  being  in  form  aforesaid  in  arrear  to  the  said 
AmUKafiy  &c.  (3) 

And  the  said  Thomas  Bennet  says  that  the  said  Amillian^  by 
reason  of  any  thing  before  alleged,  ought  not  to  avow  the 
taking  of  the  said  cattle  in  the  said  place  in  which,  &c.  to 
be  just,  because  he  says  that  the  said  Amillian  on  the  said  \tt 
day*  (j/* November  in  the  IStii  year  aforesaid,  at  old  Fillough- 
ley  aforesaid,  did  not  demise  or  to  farm  let  to  the  said  Thomas 
Bennet  the  said  28  acres,  1  rood  and  21  perches  of  pasture, 
with  the  appurtenances,  called  FUhmghley  field  in  old  Fillough- 
ley  aforesaid,  yielding  and  paying  therefore  to  the  said  AmU- 
lian  and  his  assigns  the  yearly  rent  of  107.  lOs.  of  lawful 
money  of  England  in  manner  and  form  as  the  said  Amillian 
hath  in  his  said  avowry  above  in  pleading  allied.  And  this 
he  is  ready  to  verify.  Wherefore  inasmuch  as  the  ssdd  AmU" 
lian  has  above  acknowledged  the  taking  of  the  said  cattle  in 
the  said  place  in  which,  &c.  he  the  said  Thomas  Bennet  prays 
judgment,  and  his  damages  by  reason  of  the  taking  and  un- 
justly detaining  of  the  said  cattle  to  be  adjudged  to  him,  &c. 

And  the  said  Amillian,  as  before,  says  that  he  the  add 
Amillian  on  the  said  1st  day  of  November  in  the  ISth  year 
aforesaid,  at  old  Filloughley  aforesaid,  did  demise  and  to  farm 
let  to  the  said  Thomas  Bennet  the  said  28  acres,  1  rood  and 
21  perches  of  pasture  with  the  appurtenances,  called  FUlough- 
ley  field  in  old  Filloughley  aforesaid,  yielding  and  paying  there- 
fore to  the  said  AmiUian  and  his  assigns  the  yearly  rent  of 
lOZ.  105.  of  lawful  money  of  England  in  manner  and  form  as 
he  hath  in  his  said  avowry  above  in  pleading  alleged,  and  of 
this  he  puts  himself  upon  the  country ;  and  the  said  Thomas 
Bennet  likewise,  &c.  Therefore  the  sheriff  is  commanded 
that  he  cause  to  come  here  on  the  octave  of  The  Purification 


(3)  This  is  another  instance  to  shew 
the  necessity  the  defendant  was  under 
at  the  common  law  of  deducing  his 
title  in  the  avowry  to  the  premises, 
which  the  plaintiff  was  tenant  of  to 


him ;  see  antd,  284.  note  (S) ;  and  the 
exceptions  hereafter  taken  to  it  by 
Lord  Hale  prove  how  dangerous  a 
special  avowry  was. 
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of  the  Blessed  Mary  12,  &c.  by  whom,  &c.  and  who  neither,     Bemnet  v. 
&C.  to  recognise,  &c.  because  as  well,  &c.     At  which  day     Holbech. 
the  jury  between  the  said  parties  in  the  said  plea  is  put  here  " 
thereof  in  respite  between  them  until  this  day,  to  wit,  in  15 
days  from  the  day  of  Easter  then  next  following,  unless  the 
justices  of  our  lord  the  king  assigned  to  take  the  assizes  in  the  Nisi  priiu. 
said  county  according  to  the  form  of  the  statute,  &c.  shall 
first  come  on  Wednesday  the  9th  day  of  March  next  following 
at  Warwick  in  the  said  county.     And  now  here  at  this  day 
comes  the  said  Thomas  by  his  said  attorney,  and  the  said 
justices  of  assize  before  whom,  &c  sent  here  their  record  in 
these  words :  Afterwards,  on  the  day  and  at  the  place  within 
contained,  before  Sir  Thomas  Tyrrell  knt.  one  of  the  justices  Portea. 
of  our  lord  the  king  of  the  bench,  justice  of  our  lord  the 
king  assigned  to  take  the  assizes  in  the  said  county  of  War- 
wick,  Anthony  Farrington  being  for  this  time  associated  to  the 
said  Sir  Thomas  Tyrrell  according  to  the  form  of  the  statute, 
&C.  come  as  well  the  within-named  Thomas  Bennet,  as  the 
within-named  AmilUan  Holbech  gent,  by  their  attomies  within 
contained;  and  the  jurors  of  the  jury,  whereof  mention  is 
within  made,  being  sunmioned,  likewise  come,  who,  to  speak 
the  truth  of  the  matters  within  contained,  being  chosen,  tried 
and  sworn,  say  upon  their  oath  that  the  said  within-named 
AmiUian  on  the  1st  day  of  November  in  the  ISth  year  within  Verdict  for  the 
mentioned,  at  old  FiUoughley  within  written,  did  not  demise 
or  to  farm  let  to  the  said   Thomas  Bennet  the  within-men- 
tioned 28  acres,  1  rood  and  21  perches  of  pastures  with  the 
appurtenances  called  FiUoughley  field  in  old  FiUoughley  within 
writt^,  yielding  and  paying  to  the  said  AmiUian  and  his 
assigns  the  yearly  rent  of  \0L  \0s.  of  lawful  money  of  Ery^ 
land,  in  manner  and  form  as  the  said  AmiUian  has  within  in 
his  avowry  within  mentioned  in  pleading  alleged :  and  they 
assess  the  damages  of  the  said  Tlwmas  Bennet  by  reason  of  the 
taking  and  unjustly  detaining  of  the  cattle  within  specified, 
over  and  above  his  costs  and  charges  by  him  about  his  suit 
in  this  behalf  expended,  to  6^.  and  for  these  costs  and  charges 
to  53  shillings  and  four-pence.     Therefore  it  is  considered  Judgment 
that  the  said  Tliomas  Bennet  do  recover  against  the  said  AmiU 
lian  his  said  damages  to  53s.  4id.  by  the  jurors  aforesaid  in 
form  aforesaid  assessed,  and  also  61  I6s.  2d.,  for  his  said  costs      [  316  ] 
and  charges  by  the  court  here  adjudged  of  increase  to  the 
said  Thomas  with  his  assent ;  which  said  damages  in  the  whole  ^^^^  ^  ^^^^^ 
amount  to  9/.  10s.  and  the  said  AmiUian  in  mercy,  &c.  mtmo. 
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Afterwards,  to  wit,  on  Monday  next  after  15  days  of  St 
Martin  in  the  same  term,  before  our  lord  the  king  at  Wtit- 
minster  comes  the  said  Amillian  Holbech  by  William  Walker  his 
attorney,  and  says  that  in  the  record  and  proceedings  afore* 
said,  and  also  in  giving  the  judgment  aforesaid,  there  is  mani- 
fest error  in  this,  to  wit,  that  by  the  record  aforesaid  it 
appears,  that  the  judgment  aforesaid  was  given  for  the  said 
Thomas  Bennet  against  the  said  Amillian  Holbech,  whereas  by 
the  law  of  the  land,  the  said  judgment  ought  to  have  been 
given  for  the  said  Amillian  Holbech  against  the  said  Thomas 
Bennet ;  therefore  iir  that  there  is  manifest  error.  And  the 
said  Amillian  Holbech  prays  the  writ  of  our  said  lord  the  king 
to  warn  the  said  Thomas  Bennet  to  be  before  our  said  lord 
the  king  to  hear  the  record  and  proceedings  aforesaid ;  and 
it  is  granted  to  him,  &c.  whereupon  it  is  commanded  to  the 
sheriff  of  the  said  county  of  Warwick,  that  by  good  and  law- 
ful men  of  his  bailiwick,  he  make  known  to  the  said  Tliomas 
Bennet  that  he  be  before  our  said  lord  the  king  in  8  days 
of  St  Hilary  wheresoever,  &c,  to  hear  the  record  and  pro- 
ceedings aforesaid,  if,  &c.,  and  further,  &c.  the  same  day  is 
given  to  the  said  Amillian,  &c.  At  which  day,  before  our  said 
lord  the  king  at  Westminster  comes  the  said  Amillian  by  his 
said  attorney,  and  the  sheriff  of  Warwickshire  aforesaid,  to  wit, 
Francis  WiUougliby,  esq.  returns  that,  by  virtue  of  the  said  writ 
to  him  directed,  he  hath  by  T.  B.  and  J.  T.  good,  &c.,  caused 
it  to  be  made  known  to  the  said  Thomas  Bennet  that  he  be 
before  our  lord  the  king  at  the  time  and  place  in  the  said  writ 
mentioned  to  hear  the  record  and  proceedings  afores^d,  if, 
&c.,  as  by  the  said  writ  he  was  commanded,  &c.,  which  s^d 
Thomas  according  to  the  said  warning  made  in  this  behalf 
comes  by  Charles  Ballett  his  attorney ;  whereupon  the  said 
Amillian  as  before'  says  that  in  the  record  and  proceedings 
aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  is 
manifest  error,  by  alleging  the  said  error  by  him  in  form  afore- 
said alleged ;  and  he  prays  that  the  judgment  aforesaid  for  the 
error  aforesaid,  and  other  errors  in  the  record  and  proceed- 
ings aforesaid,  may  be  reversed,  annulled  and  altogether  held 
for  nothing,  and  that  he  may  be  restored  to  all  things  which 
he  has  lost  by  occasion  of  the  said  judgment,  and  that  the  said 
Thomas  may  rejoin  to  the  said  error.  And  he  prays  that  the 
court  of  our  said  lord  the  king  here  may  proceed  to  examine 
as  well  the  record  and  proceedings  aforesaid,  as  the  matters 
aforesaid  above  assigned  for  error.     And  the  said  Thomas 
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Bennet  says  that  there  is  no  error  either  in  the  record  and    Bennet  v. 

proceedings  aforesaid,  or  in  giying  the  judgment  aforesaid,  and     Holbech. 

•  he  likewise  prays  that  the  court  of  our  said  lord  the  king  here 

may  proceed  to  examine  as  well  the  record  and  proceedings  erratum, 

aforesaid,  as  the  matters  aforesaid  above  assigned  and  alleged   *[  ^1?  ] 

for  error,  and  that  the  said  judgment  may  in  all  things  be 

aflSrmed.     And  because  the  court  of  our  said  lord  the  king   Cwia  tMmn 

here  is  not  yet  advised  what  judgment  to  give  of  and  upon  the 

premises,  a  day  therefore  is  given  to  the  said  parties  before 

our  said  lord  the  king  until  wheresoever,  &c 

to  hear  their  judgn\ent  thereon,  because  the  court  of  our 

flaid  lord  the  king  here  is  thereof  not  yet  advised,  &c 

Creswel  Levinz. 
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Mich.  22  Car.  IL  Regis.     Rot.  670. 

ERROR  brought  by  Holbech  agunst  Bennet  on  a  judgment  S.  C  2  Lev.  1 1 . 
in  the  common  bench,  where  Bennet  was  plaintiff  against  ^^^gl^os 
the  said  Holbech  defendant,  and  declared  in  replevin  for  taking  if  the  day  and 
his  cattle  in  FiOoughUy  field  in  FiUmghley  in  the  county  of  jl^.^eUf'^h'^'' 
Warwick :  The  defendant  Holbech  avowed  and  said  that  the  "sue  where  it 
place  in  which,  &c,  from  time  whereof,  &c.,  was  parcel  of  ft*u  aided  by  ' 
the  manor  of  old  Filloughleyy  and  that  before  the  time  when,  the  statute 
&c  the  mayor,  bailiffs  and  commonalty  of  the  city  of  Coven-'  of  jeo&iis. 
tryy  and  one  Million  and  others  were  seised  of  the  said  manor 
whereof,  &c,  in  their  demesne  as  of  fee ;  and  being  so  seised 
by  a  certain  indenture  made  between  the  said  mayor,  bailiffs, 
and  commonalty,  and  the  said  Million  and  the  others  of  the 
one  part,  and  one  Basenet  of  the  other  part,  it  is  witnessed, 
that  the  said  corporation,  and  the  natural  persons  had  de* 
mised  to  Bassnet  the  manor  aforesaid,  whereof,  &c.  to  have 
for  21  years;   by  virtue  whereof  Bassnet  entered  and  was 
possessed,  and  being  so  possessed  by  a  certain  indenture,  it  is 
witnessed,  that  he  assigned  over  all  his  term  to  Holbech  the 
avowant,  whereby  he  entered  and  was  possessed;  and  being 
80  possessed,  afterwards,  to  wit,  on  the  first  day  of  November 
m  the  18th  year  of  the  reign  of  the  now  king,  at  old  jPiY- 
lougkhy  aforesaid,  he  demised  the  said  place  in  wliich,  fi:c  to 
Bennet  the  plaintiff,  to  have  for  a  year  and  further  at  will, 
rendering  rent,  and  for  so  much  rent  in  arrear  he  avowed  the 
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Bbnmbt  v.    taking  of  the  said  cattle,  &c.     The  plaintiff  pleaded  in  bar  to 
HoLBECH.    the  avowry,  that  the  said  avowant  on  the  said  first  day  of 
'  November  in  the  said  \%th  year  of  the  reign  of  the  now  Attiy, 

at  old  Filloughley  aforesaidy  did  not  demise  to  him  in  manner 
and  form  as  the  avowant  has  alleged.  And  this,  &c.,  where- 
fore, &c  And  so  the  plaintiff  made  the  day  and  place  of  the 
^  [  31S  ]  demise  to  be  parcel  of  the  issue.  The  avowant  replied  thaty 
on  the  said  first  day  o/*  November  in  the  said  \%th  year  of  the 
reign  of  the  now  hing^  at  old  Filloughlej  aforesaid,  he  did 
demise  to  the  plaintiff  in  manner  and  form  as,  &&,  and  of 
this  he  puts  himself  upon  the  country,  and  the  plaintiff  like- 
wise. And  the  jury  found  that  the  within-mentioned  avowant, 
on  the  first  day  o/*  November  in  the  18th  year  within  written^ 
at  old  Filloughley  aforesaidy  did  not  demise,  &c  in  manner 
and  form  as  the  avowant  has  alleged,  and  assessed  damages 
andKK)sts  for  the  plaintiff;  wherefore  he  had  judgment  in  the 
common  bench. 

Ajid  it  was  assigned  for  error,  that  judgment  ought  not  to 
have  been  given  for  the  plaintiff  in  the  conunon  bench  on 
this  issue  and  verdict,  because  the  day  and  place  ef  the  de- 
mise is  made  parcel  of  the  issue,  and  the  jury  have  found 
that  the  avowant  did  not  demise  on  the  same  day  and  at  the 
same  place  ;  which  is  a  negative  pregnant ;  for  it  implies  that 
the  avowant  had  demisedy  but  not  on  the  day  or  at  the  pkce 
mentioned  in  the  declaration,  and  so  the  substance  and  merits 
of  the  cause  are  not  tried;  and  it  was  the  plaintiff's  own  &ult 
in  his  bar  to  the  avowry ;  and  the  case  of  Sandback  v.  Turvey, 
Cro.  Jac  585.,  and  other  cases  were  cited. 

And  on  the  other  side  it  was  urged,  that  here  is  an  issue, 
and  a  verdict,  which  is  aided  by  the  statute  of  jeofuls, 
32  H.  8.  c  30:  which  enacts,  ^'  that  if  any  issue  be  tried  by 
the  oath  of  12  or  more  indifferent  men  for  the  party,  plaintiff 
or  demandant,  or  for  the  party,  tenant  or  defendant,  in  any 
manner  of  action  or  suit  at  the  common  law  of  this  realm,  in 
any  of  the  king's  courts  of  record,  that  then  the  justice  and 
justices  by  whom  judgment  thereof  ought  to  be  given,  shall 
proceed  and  give  judgment  in  the  same,  any  mispleading, 
lack  of  colour,  insufficient  pleading  or  jeofail,  any  miscon- 
tinuance or  discontinuance,  misconveying  of  process,  mis- 
joining  of  the  issue,  lack  of  warrant  of  attorney  of  the  party 
against  whom  the  same  issue  dhall  happen  to  be  tried,  or  any 
other  default  or  negligence  of  any  of  the  parties,  their  coun- 
sellors or  attonues,  had  or  made  to  the  contrary  notwitb- 
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standing ;  and  the  same  judgment  shall  stand  without  any    Benmet  v. 
reYeraal,  Scc^    And  here  is  a  misjoining  of  the  issue,  which     Holbech. 
IS  aided  by  the  express  words  of  the  statute ;  and  the  cases  in  *    .    ' 
Moor  695.*    Cro.  Jac  251. f    Cro.  Car.  78.  J,  and  others  oyn!  °^^' 
were  cited.     And  it  was  further  urged  that  if  the  avowant  in  t  Booker  t. 
the  conunon  bench  had  given  evidence  of  any  lease  made  t  Purcaae  y. 
by  him,  though  it  was  on  another  day,  the  judge  of  assize  ^*«<»- 
would  have  assisted  him  by  finding  it  specially,  or  over-ruling 
the  evidence  and  directing  the  jury  that  the  day  or  place  was 
not  material  • 

JHale  chief  justice  took  two  exceptions  to  the  avowry,      [  319  ] 
namely,  1.  That  the  avowant  alleges  that  the  corporation  of  A  eorpora^n 
Coventry y  and  one  Million  and  others,  natural  persons,  were  penon  aumot 
seised  jointly  in  fee  of  the  manor  whereof,  &c.,  whereas  a  Jji^^*" 
natural  person  and  a  corporation  cannot  be  joint-tenants,  or 
jointly  seised  of  any  lands ;  see  Litt  s.  297.  (4)    2.  That  the  A  lease  must 
avowant  has  not  laid  the  lease  to  Bassnet  by  an  express  aver-  **  j^*^i^?® 
ment  in  fact,  but  by  a  testatum  existit,  which  is  not  good  (5)  by  a  tutaium 
pleading,  and  therefore  the  avowry  was  bad;  which  was  *'*'^ 
granted  by  the  whole  court ;   and  the  court  took  time  to 
advise  upon  it. 

And  it  was  moved  that  here  the  court  ought  to  reverse  the 
judgment  and  award  a  repleader,  and  the  parties  should  re- 
plead here  in  this  court ;  for  it  was  urged  that  they  ought  to 
make  the  same  award  and  give  the  same  judgment  that  the 
common  bench  ought  to  have  done.  1  Boll.  Abr.  774.  (D.) 
pL  1,  2,  3.  And  afterwards  at  another  day  the  court  de- 
livered their  opinion ;  and  Hale  chief  justice  was  of  opinion 
that  the  issue  and  verdict  were  aided  by  the  statute  of 

(4)  For  though  the  words  of  the  nessed  by  the  indenture  that  a  lease  was 
gift  or  grant  are  joint,  yet  the  law  ad«  granted  to  Bassnet^  is  not  a  direct  al« 
judges  the  donees  to  be  seised  in  several  legation  that  it  was  granted  to  him, 
rights  as  tenants  in  common,  in  respect  but  only  an  affirmation  that  the  inden- 
of  their  several  capacities ;  bodies  na-  ture  says  so ;  whereas,  according  to  the 
tural  being  seised  to  them  and  their  rules  of  good  pleading,  the  party  him- 
heirsy  and  bodies  corporate  to  them  self  ought  to  allege  that  a  matter  con- 
and  their  successors  .*  and  besides,  one  tained  in  the  indenture  was  done,  and 
of  the  properties  of  a  joint-tenancy,  not  say  that  the  indenture  alleges  it  was 
Bamely,  a  mutual  chance  of  survivor-  done.  Plow.  143.  a.  Browning  v.  BeS" 
ship,  cannot  take  place  between  them,  ton.  See  1  Saund.  274.  The  King  v. 
for  a  corporation  never  dies.  See  Co.  Sutton,  note  (1),  and  the  authorities 
Litt  190  a.  cited,  and  distinction  taken  in  it, 

(5)  Because  to  say  that  it  m  unt' 
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jeofails  (6) ;  but  Twyaden  justice  contrite  that  it  was  not  uded 
bj  any  statute  of  jeofails.  And  Hak  said  that  in  ancient 
time  it  was  usual  to  award  a  repleader  on  a  writ  of  error 
in  this  court,  and  that  he  had  perused  several  ancient  rolls, 


(6)  The  plea  in  bar,  it  seems,  should 
have  been  that  "  he  did  not  detnise  in 
<<  manner  and  form  as,  ^c."  and  the 
issue,  '*  that  he  did  demise,  ^c"  omit- 
ting the  day  and  placp  of  the  demise ; 
for  evidence  of  a  demise  on  any  other 
day,  or  at  any  other  place,  would  have 
maintained  the  avowry  just  as  well  as 
on  the  day  and  at  the  place  mentioned 
in  it,  being  both  of  them  immaterial  to 
the  validity  of  the  demise.  2  Lev.  11. 
Holbech  v.  Bennet.  When  a  material 
allegation  is  traversed  in  an  improper 
or  inartificial  manner,  the  issue  taken 
upon  it  is  merely  an  informal  one, 
which  is  held  to  be  aided  after  verdict 
whether  for  the  plaintiff  or  defendant, 
by  the  before-mentioned  statute  S2  H.  8. 
c.  30.  Gilb.  H.C.  P.  147.  Sd  edit.  In 
the  principal  case  it  appears  to  be  an 
informal  issue,  occasioned  by  traverse 
ing  a  material  allegation,  that  is,  the 
demise  in  the  avowry,  in  an  improper 
manner,  and  therefore  there  seems  to 
be  no  doubt  that,  according  to  Lord 
Hale's  opinion,  the  issue  was  cured 
after  verdict  by  the  said  statute  of  jeo- 
fails. And  supposing  the  plea  in  bar 
made  the  issue  to  be  a  negative-preg- 


nant, as  was  contended,  which  would 
have  been  bad  on  demurrer,  yet  being 
only  an  error  in  phrase,  it  would  have 
been  good  after  verdict  Gilb.  H.  C.  P. 
153.  As  where  in  trespass  for  entering 
the  plaintiff's  house,  the  defendant 
pleads  the  plaintiff's  daughter  licensed 
him  to  enter,  and  the  plaintiff  replies 
that  he  did  not  enter  per  licentiam  suam, 
though  this  replication  is  a  negative- 
pregnant,  it  is  good  after  verdict.  Cro. 
Jac.  87.  Jifyn  v.  Cole,  (b)  So  where,  to 
an  avowry  for  120/.  rent  in  arrear,  the 
plaintiff  pleaded  <'  that  the  said  120^ 
was  not  due,"  and  the  defendant  joined 
issue  thereon ;  at  the  trial  it  appeared 
that  24/.  only  was  due;  upon  which 
the  plaintiff  objected  that  the  evidence 
did  not  support  the  issue  joined  by  the 
defendant;  yet  it  was  holden,  notwith- 
standing the  objection  was  made  at  the 
trial,  and  the  point  reserved,  that  the 
verdict  for  24/.  cured  the  defect  in  the 
formality  of  the  issue«  3  Bos.  &  Pull. 
348.  Cobb  V.  Brian.  Besides  which, 
this  may  be  said  to  be  a  mis-joining  of 
the  issue,  and  so  within  the  words  of 
the  statute. 
So  where,  to  an  issue  tendered  by 


(b)  [6  Bing.  N.  C.  530.  Gwynne  v. 
Bumellj  per  Parhe  B.  Accord.  Al- 
though great  weight  seems  to  have  been 
formerly  attached  to  the  doctrine  of  a 
«<  negative-pregnant,"  it  has  received 
but  little  countenance  in  modern  times. 
S  M.  &  Or.  802.  4  Scott,  N.  R.  419. 
per  Tindal  C.  J.  See  also  Stephen  on 
PL  421.  5th  edit.  Particulariy  in  the 
instance  where  a  plea  or  replication  is 
objected  to  on  the  ground  of  duplicity, 
and  also  on  the  ground  that  it  involves 


a  negative-pregnant,  where  the  former 
objection  has  failed  because  the  matters 
that  are  relied  on  as  shewing  the  plead- 
ing to  be  double  amount  together  but 
to  one  single  point  of  defence  (see 
ant^,  p.  295c:.  note  (/)  ),  it  will  be  found, 
generally  speaking,  that  the  other  ob- 
jection likewise  has  failed.  See  7  ^L  & 
W.  512.  Bennison  v.  Thelwell.  •  12  A. 
k  E.  715.  Pigeon  v.  Osbom.  4  P.  A- 
D.  345.  S.  C.  3  M.  &  Or.  785.  BeU 
V.  TuckeU.    4  Scott,  N.  R.  402.  S.  C] 
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namely,  Tr.  2lEdw.  1.  Roll.  38.   Tr.  9Edw.  3.  Roll.   Mich.  Bennet  v. 

8Edw.2.Ron.59.   Tr.llEdw.S.RoU.  75.    Mich.  16Edw.3.  Holbech. 

Roll  22.     Tr.  27  Edw.  3. Roll.  21.     HilL 33Edw.  3.  RoU. 79.  "^—^ ^ ' 

in  which  a  repleader  is  so  awarded :  but  it  is  obsolete,  and  not 


the  plaintiff,  the  defendant  joins  the 
simiUter  by  the  plaintiff's  name,  or  the 
plaintiff  joins  it  by  the  defendant's 
name,  this  defect  is  aided  after  ver- 
dict, there  being  an  affirmative  and 
negative  before.  1  RoL  Abr.  200.  jpl. 
27.  30,  Cro.  Jac.  587.  Thanuu  v.  Wil- 
hmglAy.  Skin.  591.  Greenwood  v.  Pig^ 
gtm,  8  Rep.  161.  b.  JBiackamore's  case. 
GUb.  H.  C.  P.  161.  1  Str.  551.  Rauh 
bone  V.  Hickman.  It  was  once  holden 
that  the  want  of  a  similiter  was  not 
aided  or  amendable  after  verdict ;  1  Str. 
641.  Cooper  ▼.  Spencer.  8  Mod.  376. 
S.C.;  and  where,  in  the  similiter,  the 
defendant's  name  was  put  instead  of 
the  plaintiff's,  Lee  chief  justice  dis- 
miased  the  jury,  conceiving  he  had  no 
commission  to  try  the  issue.  2  Str.  1117. 
Heath  V.  Walker.  But  in  a  subsequent 
case,  where  a  similar  mistake  was  made, 
the  court  after  trial  pf  the  issue  re- 
fused to  arrest  the  judgment.  3  Burr. 
1793.  Harvey  v.  Peaks.    And  at  length 


the  similiter  was  allowed  to  be  inserted 
after  verdict,  instead  of  ^c.  upon  three 
grounds,  first,  that  it  was  an  omission 
of  the  clerk ;  secondly^  that  it  was  im- 
plied in  the  Sfc,  added  to  the  last  plead- 
ing; and  thirdly,  that  by  amending, 
the  court  only  made  that  right,  which 
the  defendant  himself  understood  to  be 
so  by  his  going  down  to  trial.  Cowp. 
407.  Sayer  v.  Pococ\\  (c)  So  where 
to  debt  on  bond  the  defendant  pleaded 
payment  on  the  14^  qf  June  in  the 
II  th  of  James^  and  the  plaintiff  replied 
that  he  did  not  pay  on  the  14eth  of 
August  in  the  11th  year  aforesaid,  and 
so  mistook  the  month,  and  verdict  for 
the  plaintiff;  this  mistake  was  held  to 
be  aided  by  the  verdict  by  the  32  H.  8. 
c.  30.  Cro.  Jac.  550.  Hall  v.  Bonythan. 
So  if  the  defendant  pleads  not  guilty 
instead  of  non  assumpsit;  Cro.  £liz. 
470.  Corbyn  v.  Brown.  All.  77.  Cor- 
nish  V.  Cawsy.  2  Salk.  734, 735.  Coggs 
V.  Barnard.    2  Str.  1022.  Marsham  v. 


(c)  In  a  late  case  in  C.  B.  a  ver- 
dict for  the  avowant  in  replevin  was 
set  aside  (without  costs)  on  the  ground 
that  the  avowant  had  carried  down  the 
issue  to  trial  without  adding  a  similiter 
to  the  usual  conclusion  in  bar  ;  3  B.  & 
B.  1.  Griffith  v.  Crockfard ;  although 
the  case  of  Sayer  v.  Pocock  was  cited. 
And  see  1  N.  R.  28.  Grundy  v.  Melly 
which  is  to  the  same  effect  as  Sayer  v. 
Pocock,  [But  these  cases  appear  to  be 
overruled;  and  it  seems  now  settled 
that  the  omission  of  ti  similiter  is  amend- 
able as  a  misprision  of  the  clerk,  even 
after  final  judgment,  and  after  a  writ  of 
error  has  been  brought,  and  such  omis- 


sion assigned  for  error.  2  Bing.  384. 
Reeder  v.  Bloom.  9  Moo.  741.  S.  C. 
4  A.  &  E.  419.  Stockdale  v.  Chapman. 
6  N.  &  M.  711.  S.  C.  3  M.  &  W.  46. 
Siboni  v.  Kirkman.  So  it  was  held  that 
the  entry  of  the  similiter  on  nil  debet  to  a 
qui  tarn  action  in  the  name  of  the  de- 
fendant instead  of  the  plaintiff  might  be 
amended  after  verdict  for  the  plaintiff. 
6M.&S.  50.  Wright  V.  Horton.  Again, 
it  has  been  held  that  the  omission  of  a 
formal  similiter  is  sufficiently  supplied 
by  an  Sfc,  although  the  omission  is  in 
the  issue  itself.  6  Dowl.  313.  Brook  v. 
Pinch,  coram  Coleridge  J.] 
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in  use  at  this  day.  {d)  And  in  the  case  at  bar  the  judgment 
could  not  be  reversed,  for  the  faults  in  the  avowry ;  and  per- 
haps, he  said,  the  plaintiff  had  made  his  plea  in  bar  bad  on 
purpose  to  induce  the  avowant  to  demur  to  it,  because  the 


Gibhs ;  or  nil  dAet  for  nil  detinet; 
All.  76. ;  these  defects  are  good  after 
verdict^  though  bad  on  demurrer.  And 
the  statute  4  Ann.  c.  16.  has  extended 
the  benefit  of  the  several  statutes  of 
jeofails  to  judgments  by  default. 

But  a  verdict  does  not  help  an  im- 
material issue.  Carth.  37  !•  Jones  v. 
Bodinner.  2  Mod.  137.  Peck  v.  HtlL 
An  immaterial  issue  is  where  a  material 
allegation  in  the  pleadings  is  not  tra- 
versed ;  but  an  issue  is  taken  on  some 
point  that  will  not  determine  the  merits 
of  the  cause,  and  the  court  is  often  at 
a  loss  for  which  of  the  parties  to  give 
judgment  Gilb.  H.  C.  P.  147.  1  Lev. 
82.  Serjeant  v.  Fairfax.  As  where  in 
debt  on  bond  conditioned  for  the  pay- 
ment of  105/.  the  defendant  pleads  pay- 
ment of  100/.  according  to  the  form 
and  efiect  of  the  condition,  the  plaintiff 
replies  that  he  did  not  pay  the  105/., 
and  verdict  that  he  did  not  pay  the 
said  105/.:  this  is  an  immaterial  issue 
not  aided  by  the  verdict,  for  the  plain- 
tiff has  not  traversed  the  same  pay- 
ment that  is  in  the  defendant's  plea. 
Cro.  Jac.  585.  Sandback  v.  Turvey. 
So  where  in  trespass  the  defendant 
pleaded  in  bar  an  award  made  between 
the  plaintiff  and  J.  S.  of  the  one  part, 
and  the  defendant  and  several  others, 
naming  them,  of  the  other  part,  that 
the  defendant  should  pay  to  the  plain- 


tiff and  •/.  S.  so  much  in  satisfaction  of 
the  trespass,  which  he  paid :  the  plain- 
tiff replied  that  there  was  no  such 
award  between  the  plaintiff^  and  drfend* 
ant  as  the  plaintiff  has  alleged,  and  on 
issue  joined  and  verdict  for  the  plain- 
tiff, it  was  held,  that  he  should  not 
have  judgment,  because  the  plaintiff 
did  not  traverse  the  same  award  that 
was  set  out  in  the  defendant's  plea, 
but  put  another  award  in  issue  between 
the  plaintiff  and  defendant  only,  which 
was  not  alleged  in  the  plea.  1  Rol. 
Rep.  86.  Carpenter  v.  Starr.  So  where 
in  debt  on  bond  conditioned  for  the 
payment  of  60/.  on  the  25th  of  June, 
the  defendant  pleads  payment  on  the 
20^  of  Juney  according  to  the  form 
and  effect  of  the  condition,  and  issue  is 
joined,  and  the  verdict  found  that  he 
did  not  pay  the  SOL  on  the  20th  ;  it  was 
held  that  the  plaintiff  should  not  have 
judgment,  for  the  issue  was  out  of  the 
condition  and  therefore  void:  and  the 
money  might  have  been  paid  the  25th, 
though  it  was  not  paid  the  20th ;  so  it 
did  not  appear  that  the  condition  was 
broken,  and  it  is  not  aided  by  the  sta- 
tute 32  H.  8.  c  30.  Cro.  Jac  434. 
Holms  V.  Brok^  -See  1  Saund.  228. 
Stennely.  Hogg^  note  (1 ).  2  Mod.  139. 
Bead  v.  Dawson.  2  Str.  84-7.  Enysx. 
Mohun.  (e) 
Where  the  issue  is  immaterial,  the 


(d)  [Accordingly,  it  has  been  lately 
decided  by  the  House  of  Lords  that  a 
court  of  error  cannot  award  a  repleader. 
6  Bing.  N.  C.  453.  Gwynne  vt  BurneU. 
1  Scott,  N.  R.  711.  7  CI.  &  F.  572. 
S.C.] 

(e)  [These  cases  were  much  con- 


sidered  in  the  great  case  of  Gwynne  v. 
BumeUy  Dom.  Proc  6  Bing.  N.  C. 
453.  1  Scott,  N.R.  711.  7  CI.  &  F. 
572.  S.C.  That  was  an  action  on  a 
bond  given  by  the  defendant  as  surety 
for  a  collector  of  assessed  taxes  to  the 
commissioners)  conditioned  that  the  col* 
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avowry  was  insufficient;  and  judgment  ought  to  be  for  the 
plaintiff  for  the  insufficiency  of  the  avowry,  for  the  declar- 
ation is  good :  And  so  the  judgment  was  affirmed,  although 
it  was  prayed  that  it  should  be  reversed,  and  the  avowant  re* 
stored  to  his  action.  Levinz  with  the  plaintiff  in  the  writ  of 
error,  and  Saunders  with  the  defendant. 


Benket  r. 

HOLBECH. 


court  will  award  a  repleader ;  respect- 
ing which,  the  following  rules  were  laid 
down  by  the  court,  in  the  case  of  Staple 


and  Haydon^  2  Salk.  579.  6  Mod.  1. 
2  Ld.  Raym.  922.  First,  that  at  com- 
mon law  a  repleader  was  allowed  before 


lector  should  well  and  truly  pay  to  the 
Receiver-general  all  the  monies  collected, 
&c  according  to  the  true  intent  and 
meaning  of  stat  43  Geo.  3.  c  99. :  The 
defendant  pleaded  that  the  collector, 
after  condition  broken  by  not  account- 
ing for  what  he  received,  had  lands  and 
goods  within  the  jurisdiction  of  the 
commissioners,  of  which  they  had  noHce^ 
and  which  might  have  been  seized  and 
sold  under  the  statute,  to  satisfy  the 
debt  of  the  collector,  but  that  the  same 
had  not  been  sold  by  them  (which  plea, 
by  the  opinion  of  a  majority  of  the 
judges,  disclosed  a  good  defence  by 
reason  of  the  provisions  of  the  stat.  43 
Geo.  3.) :  The  plaintiffs  replied,  that  the 
collector,  after  the  breach  of  the  con- 
dition, had  no  lands  within  their  juris- 
diction which  the  commissioners  could 
seize  and  sell  of  which  they  had  notice, 
and  no  goods  of  which  they  had  notice^ 
other  than  a  certain  parcel  which  they 
had  seized  and  sold:  The  rejoinder 
dropped  all  mention  of  the  notice,  and 
simply  averred  that  there  were  lands 
which  the  commissioners  could  and 
might  have  seized  and  sold,  and  that  all 
the  goods  which  might  have  been  dis- 
covered and  sold  were  not  seized  and 
sold,  and  concluded  to  the  country  :  The 
pkintifb  added  a  similiter :  It  was  the 
opinion  of  Lord  Brougham^  Parke  J. 
and  Patteson  J.  that  there  was  no  issue 
at  all  raised  by  these  pleadings;  neither 


an  informal  one,  nor  an  immaterial  one ; 
but  no  issue  whatever;  because  there 
was  no  affirmance  on  one  side  of  the 
same  proposition  which  was  denied  by 
the  other ;  and  that  the  verdict  thereon 
was  a  mere  nullity,  so  that  a  repleader 
ought  to  have  been  awarded.  In  ac- 
cordance with  this  latter  opinion,  it 
has  been  decided,  that  if  a  plea  of  the 
statute  of  Limitations  concludes  to  the 
country^  and  the*  plaintiff  adds  a  simi- 
liters  no  issue  is  thereby  raised  which 
can  be  properly  tried ;  and  that  if  it  be 
tried,  there  must  be  a  repleader;  because 
there  is  a  negative,  but  no  affirmative ; 
there  being  nothing  on  the  record  equi- 
valent to  an  averment  that  the  cause 
of  action  arose  within  six  years.  1  M. 
&  W.  533.  Wheatley  v.  Williams.  9 
M.  &  W.  629.  Spony  v.  Wright.  See 
also  3 Do wl. 698.  Wordsworthv, Brown, 
On  the  other  hand,  it  has  been  laid 
down  that  a  wrong  conclusion  of  a  plea, 
either  with  an  averment  or  to  the  coun« 
try,  is  only  matter  of  form,  which  must 
be  specially  shewn  for  cause  of  de- 
murrer. (See  antd.  Vol.  I.  p.  103  d.) 
And  accordingly  but  for  the  late  de- 
cisions above  mentioned,  it  might,  per- 
haps, have  been  successfully  contended, 
that  if  a  defendant  pleads  new  matter, 
which  amounts  to  a  good  bar,  and  con- 
cludes to  the  country,  although  the 
laintiff  may  demur  specially  on  ac- 
ount  of  the  wrong  conclusion,  yet  if 
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trial,  because  a  verdict  did  not  cure  an 
immaterial  (f)  issue;  but  now  a  re- 
pleader ought  never  to  be  allowed  till 
trial ;  because  the  fault  of  the  issue 
may  be  helped  after  verdict  by  the  sta- 
tute of  jeofails.  Secondly,  that  if  a 
repleader  be  denied  where  it  should  be 
granted,  or  granted  where  it  should  be 
denied,  it  is  error.  Thirdly,  that  the 
judgment  of  repleader  is  general, 
namely,  that  the  parties  should  re^ 
plead  ;  and  the  parties  must  begin  again 
at  the  first  fault  which  occasioned  the 
immaterial  issue.  1  Ld.  Raym.  169. 
Thus,  if  the  declaration  is  ill,  and.  the 
plea  and  replication  are  also  ill,  the 
parties  must  begin  de  novo  ;  but  if  the 
plea  is  good  and  the  replication  ill,  at 
the  replication.  Fourthly,  no  costs  are 
allowed  on  either  side.  Fifthly,  that  a 
repleader  cannot  be  awarded  after  a 
default  at  nisipritts.  To  which  it  may 
be  added,  that  a  repleader  cannot  be 
awarded  after  a  demurrer,  or  writ  of 
error,  but  only  after  issue  joined ;  and 


it  is  not  grantable  in  favour  of  the  per- 
son who  made  the  first  fault  in  plead- 
ing.    Tidd's  Prac.  K.  B.  824.  (ff) 

In  the  present  case  it  seems,  if  the 
issue  had  not  been  aided,  the  plaintiff 
would  have  been  entitled  to  judgment ; 
because,  as  the  avowant  claimed  the 
premises  by  means  of  a  joint  demise 
made  by  a  corporation  and  natural 
persons,  who  could  not  by  law  join  in 
making  such  demise,  his  title  was  de- 
fective, and  his  avowry  of  course  bad; 
and  therefore  the  plaintifiTs  declaration 
not  being  answered,  he  was  entitled  to 
judgment.  For  the  plaintiff's  declara- 
tion must  have  all  essentials  necessary 
to  support  the  action,  and  the  defend- 
ant's plea  must  be  essentially  good; 
and  if  the  gist  of  the  plea  be  bad,  it 
cannot  be  cured  by  a  verdict  found  for 
the  defendant ;  but  if  it  be  found  for 
the  plaintiff,  he  shall  have  judgment 
cither  for  the  badness  or  falsehood  of 
the  plea.    Gilb.  H.  C.  P.  140.  {k) 


he  chooses,  instead  of  so  demurring,  to 
add  a  similiter^  this  ought  to  be  con- 
sidered as  an  informal  mode  of  joining 
issue,  which  is  cured  after  verdict  by 
the  Stat.  32  Hen.  8.  c  30.»  inasmuch  as 
the  parties  have,  by  going  to  the  coun- 
try on  a  particular  point,  agreed  to 
treat  it  as  an  issue  joined.  See  the 
judgment  of  Coltman  J.  in  Gwyfine  v. 
Bumell;  and  also  Cro.  Jac.  588.  Walt- 
hall V.  Aldnch.  Cro.  Car.  316.  Parker 
V.  Taylor.  5  Dowl.  84.  Smith  v.  Smith. 
Ant^,  Vol.  I.  312  e.  Rex  v.  Kilderby, 
note  (4).] 

(/)  The  word  is  ^* immaterial"  in  the 
report ;  but  it  should  seem  to  be  a  mis- 
take :  for  the  reason  given,  if  that  word 
alone  be  used,  is  wholly  unsatisfactory, 
inasmuch  as  a  verdict  does  not  cure  an 
immaterial  issue  at  this  day.  It  should 
seem  that  the  reason  of  the  distinction 
between  the  practice  before  and  since 


the  statute  of  jeofails  is  this  :  that  be- 
fore the  statute  a  verdict  did  not  cure 
either  an  immaterial  or  an  informal 
issue,  and  therefore  a  repleader  was 
awarded  before  trial,  because  the  trial 
could  not  have  any  effect  upon  the 
issue:  but  since  the  statute  a  verdict 
does  cure  an  informal  issue,  and  there- 
fore the  court  will  not  interfere  until 
the  result  of  a  trial  is  seen,  which  may 
render  a  motion  for  a  repleader  unne- 
cessary. 

(ff)  [i.e.  supposing  the  immaterial 
issue  is  found  against  him,  Gordon  v. 
Ellis.  C.P.  T.  T.  1844.] 

(A)  Where  a  plea  is  good  in  form, 
though  not  in  fact,  or  in  other  words, 
if  it  contain  a  defective  title  or  ground 
of  defence,  by  which  it  is  apparent  to 
the  court,  upon  the  defendants  own 
shewing,  that  in  any  way  of  putting  it, 
he  caOjhave  no  merits,  and  the  issue 
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joined  thereon  be  found  for  him,  there, 
as  the  awarding  of  a  repleader  would 
not  mend  the  case,  the  court,  for  the 
sake  of  the  plaintiff,  will  at  once  give 
judgment,  non  obstante  veredicto;  but 
where  the  defect  is  not  so  much  in  the 
tide,  as  in  the  manner  of  stating  it,  and 
the  issue  joined  thereon  is  immaterial, 
so  that  the  court  know  not  for  whom 
to  give  judgment,  whether  for  the 
plaiutiff  or  defendant,  there,  for  their 
own  sake,  they  will  award  a  repleader. 
A  judgment  therefor^  non  obstante  vere'* 
dido  b  always  upon  the  merits,  and 
never  granted  but  in  a  very  clear  case ; 
a  repleader  is  upon  the  form  and  man« 
ner  of  pleading.  Tidd's  Prac  928. 
[The  question  whether  the  plaintiff  can 
have  judgment,  or  whether  there  ought 
to  be  a  repleader,  depends  on  the  ques« 
lion  whether  the  plea  does  or  does  not 
contain  a  confession  of  a  cause  of  action : 
If  a  cause  of  action  be  confessed  by  the 
plea,  and  the  matter  pleaded  in  avoid- 
ance be  insufficient,  the  plaintiff  is  enti- 
tled to  judgment  non  obstante  veredicto; 
but  if  the  plea  does  not  confess  a  cause 
of  action,  there  must  be  a  repleader. 
4B.  &  C.  152.  Lambert  v.  Taylor. 
6  D.  &  R.  188.  S.C.  per  Lord  Tenter- 
den^  citing  Pitts  v.  Polehamptofi,  1  Ld. 
Raym.  390.  (See  7  A.  &  E.  557.  Fit- 
lieul  v.  Armstrong.  4  Nev.  &  P.  406. 
S.  C.  for  an  instance  of  a  sufficient  con- 
fession.) It  should  be  observed  that  in 
order  to  found  the  judgment  on  a  con- 
fession, by  the  defendant's  pleading,  of 
the  cause  of  action,  such  pleading  must 
be  in  confession  and  avoidance;  for 
though,  if  a  defendant  traverses  one 
oat  of  several  traversable  allegations 
in  a  declaration  or  replication,  he  ad- 
mits, for  some  purposes  (see  antfe,  Vol. 
I.  p.  22  a.  notes  (1)  and  (t).  Vol  II. 
103.  note  (a),)  those  which  he  does 
not  traverse,  yet  he  does  not  confess 
them  in  a  sense  which  is  required  to 
found  a  judgment  non  obstante  veredicto; 


Owynne  v.  Bumell^  Dom  Proc.  supra» 
p.  319  5.  note  (e) ;  or  to  be  a  ground  for 
arrestingjudgment  for  the  plaintiff.  11 M. 
&  W.  23a  Atkinson  v.  Davies.  C,  P.  T. 
T  1844,  Gordon  v.  Ellis.  But  it  should 
be  further  observed  that  the  principal 
cases  on  this  subject  were  before  the 
statute  of  Anne^  when  only  one  plea 
could  be  pleaded ;  and  if  such  plea  did 
not  contain  a  confession,  there  was  no 
part  of  the  record  by  which  the  de- 
ficiency could  be  supplied.  But  where, 
since  that  statute,  there  are  several  pleas 
on  the  record,  a  new  doctrine  has  been 
applied ;  viz.  that  if  an  immaterial  issue 
be  raised  by  one  plea,  and  the  cause  of 
action  is  fully  confessed,  or  proved,  on 
another,  on  the  same  record,  the  plain- 
tiff is  entitled  to  judgment  on  that  con- 
fession, or  proof,  and  a  repleader  should 
not  be  awarded.  This  view  was  first 
taken  in  Goodbumey.Bouman,  9Bing. 
532.  2  M.  &  Sc.  70a  S.  C,  which  was 
an  action  of  libel ;  and  the  Court  of  Com- 
mon Pleas  there  expressed  their  opinion 
that  in  order  to  see  whether  a  cause  of 
action  was  confessed,  the  court  was  not 
confined  to  the  special  plea  which  gave 
rise  to  the  immaterial  issue,  but  might 
look  at  the  other  pleas  on  the  record ; 
for  that  although,  in  considering  the 
merit  or  demerit  of  any  individual  plea, 
recourse  could  not  be  had  to  another, 
unless  expressly  referred  to  by  such 
plea,  yet  as  the  application  to  enter 
judgment  non  obstante  Sfc.^  was  founded 
on  the  whole  record,  it  might  be 
considered  sufficient  to  warrant  the 
application,  if  it  appeared  on  the  whole 
record  that  the  defendant  had  commit- 
ted the  grievances  complained  of;  and 
that  it  did  so  appear  in  the  case  before 
the  court,  inasmuch  as  the  general  issue 
had  been  pleaded,  the  verdict  on  which 
found  that  the  defendant  did  publish 
the  libel.  In  Plummer  v.  Leey  2  M.  & 
W.  495.,  the  Court  of  Exchequer  did 
not  expressly  dissent  from  the  principle 
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above  suggested,  but  held  that  the  case 
before  them  was  distiDguishablc,  on  the 
ground  that  there  none  of  the  several 
pleas  contained  a  confession  of  any  part 
of  the  cause  of  action,  and  there  was  no 
issue  on  any  plea  establishing  the  truth 
of  the  whole  of  it.  In  Gwynne  v.  Bur^ 
nellf  Dom,  Proc.  (ubi  supri)'  the  doc- 
trine in  Goodbume  v.  Bowman  was 
recognized  by  CoUman  J,  Bosanquet  J. 
and  Parke  B.,  though  it  appears  to  have 
been  doubted  by  Coleridge  J.  and  Pat* 
iesonJ.i  But  it  has  been  since  acted 
upon,  and  carried  to  the  extent  of  ap« 
plying  it  to  a  case  in  which  the  other 
issues,  one  or  more,  being  each  material 
and  decisive  of  the  whole  cause  of  ac- 
tion, are  each  found  for  the  pluntifF, 
although  they  severally,  or  together,  do 
not  confess  or  traverse  all  the  material 
facts  alleged  in  the  declaration ;  on  the 
ground  that  a  repleader  is  to  be  granted 
to  enable  the  parties  to  plead  properly 
such  a  plea  as  will  be  decisive  of  the 
action ;  and  if  they  have  already  done 
so,  under  the  power  given  by  the  statute 
of  Anne,  and  raised  one  or  more  cor- 
rect issues,  each  of  which  would  decide 
the  action,  and  the  court  may  give  judg- 
ment on  the  finding  on  the  material 
issue  or  issues,  such  a  course  is  unne- 
cessary. 7  M.  &  W.  612.  Negekn  v. 
Mitchell ;  in  which  case  the  Barons  of 
the  Exchequer  laid  down  the  rule  that 
where  there  are  several  pleas  on  the 
record,  if  one  of  them  traverses  im- 


material matter  in  the  declaration,  and 
the  defendant  pleads  other  material 
matters^  which  are  disposed  of  on  proper 
issues  raised  on  them,  the  reasons  for  a 
repleader  cease,  and  the  plaintiff  is  en- 
titled to  judgment  non  obstanteSfc. :  And 
the  court  added,  that  Plummer  v.  Lee 
must  be  considered  as  overruled. — How- 
ever, the  doctrine  in  Goodbume  v.  Bow- 
man is  clearly  not  applicable,  where 
the  plea,  out  of  which,  at  some  sub- 
sequent stage  of  the  pleadings,  the 
immaterial  issue  arises,  discloses  a  good 
defence ;  for  in  such  case  there  appears 
on  the  record  a  good  bar  to  the  action 
which  the  plaintiff  has  not  taken  care 
(if  one  may  so  express  it)  to  put  out  of 
doors.  Gwynne  v.  Bumell^  ubi  supra. 
If  a  rule  has  been  obtained  for 
judgment  non  obstante  Sfc.,  and  the 
court  shall  be  of  opinion  that  there  is 
no  sufficient  confession  of  a  cause  of 
action,  the  rule^  it  should  seem,  may  be 
moulded,  and  the  court  may  order  a 
repleader.  7  A.  &  E.  557.  Fillieul  v. 
Armstrong.  2Nev.&P.406.S.C.  Where 
a  plaintiff  has  obtained  a  judgment 
non  obstante  S^c^  he  may  execute  a 
writ  of  inquiry  to  assess  his  damages 
without  leave  of  the  court  2  Dowl.  453. 
Shephard  v.  Halls.  Neither  party  b 
entitled  to  the  costs  of  the  immaterial 
issues.  9  Bing.  664.  Goodbume  v. 
Bowman.  2  M .  &  Sc.  700.  S.  C.  So 
on  a  judgment  of  a  repleader.  2  M. 
&  W.  495.] 


Case  54. 


Declaration  in 
replevin. 


Hosldns  versus  Robins  &  al'. 
Ha.  22  &  23  Car.  IL  Regis.    Rot  233. 

^If'l  13 0-B^iZriZ05/i\r5' gentleman,  RogerMould, 

J-kj  Robert  Ellery^  and  Edye  Dawe  were  summoned 

to  answer  Oliver  Hoskins  of  a  plea,  wherefore  they  took  the 

cattle  of  the  said  Oliver,  and  unjustly  detained  them  agamst 


Pasch.  23  Car.  II.  Regis.  320 

sureties  and  pledges,  &c.    And  whereupon  the  said  Oliver  hj    Hoskins  i^ 
JUehard  Halse  his  attorney  complains  that  the  said  Robert,       Robins 
Boger,  Robert  and  Edye,  on  the  26th  day  of  Auffust  in  the         ^  ^^'' 
22d  year  of  the  reign  of  our  lord  Charles  the  2d  now  king  of  ' 

England,  &c,  in  certain  places  called  JEmlands-kercedoum  and 
Lady  Moore,  within  the  several  parishes  of  St.  Brewer  other- 
wise SymonuHtrd,  and  BKsland  in  the  sud  county,  took  the 
cattle  of  the  said  Oliver,  to  wit,  sixteen  oxen  of  the  price  (1) 
of  ^L  each ;  14  steers  of  the  price  of  40«.  each ;  3  cows 
of  the  price  of  ZL  each;  12  heifers  of  the  price  of  3/.  each; 
one  bull  of  the  price  of  40«.  and  3  calves  of  the  price  of  5s, 
each ;  and  unjustly  detained  them  against  sureties  and  pledges 
until,  &C. 

And  the  said  Robert  Robins,  Roger  Mould,  Robert  Ellery,  Cognixance, 
and  Edge  Dawe  by  Edward  HobUn  their  attorney  come  and  ^^^^^ 
defend  the  wrong  and  injury  when,  &c.  And  as  baUiflb  of  feasant 
Gabriel  Barker  doctor  of  physic,  and  Lettice  Thistlethwaite 
spinster,  well  acknowledge  the  taking  of  the  said  cattle  in  the 
said  places  in  which,  &c.,  and  justly,  &c  because  they  say, 
that  the  sud  places  in  which  the  taking  of  the  said  cattle  is 
above  supposed  to  be  done,  called  Emlands-kercedoum  and 
Ladg  Moore,  do  contain,  and  also  at  the  said  time  when  the 
taking  of  the  said  cattle  is  above  supposed  to  be  done,  did 
contain  500  acres  of  land,  and  500  acres  of  moor  with  the 
apportenances  within  the  said  several  parishes  of  St  Brewer 
otherwise  Symonward  and  Blisland  in  the  said  county,  which 
said  500  acres  of  land,  and  500  acres  of  the  moor  are,  and 
also  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary  were,  parcel  of  the  manor  of  Blisland  in  the  said 
connty,  of  which  said  manor  with  the  appurtenances  the  said 

(1)  It  is  not  usual  to  insert  the  price  347. ;  and  the  reason  seems  to  be,  be- 
ef the  cattle  or  goods  taken,  in  a  de-  cause  if  the  plaintiff  obtains  a  verdict, 
claration  in  replevin ;  Co.  Ent  572.  a.,  he  b  only  entitled  to  damages  for  the 
57S.a.573.b.  575.  a.  Clift  640.  654.  wrongful  taking  and  costs,  but  not  to 
Lib.Plac  266.  Hans.  Ent  200.  Brownl.  the  value  of  the  goods  taken,  as  he  is  in 
Bed.  414,  415.  419.  421.  425.  427.  trespass,  for  they  were  delivered  to  him 
429.  LUL  Ent  S49.  357.  S59.  363.  when  replevied,  (a) 
Ant^,  194.  203.  310.    1  Saund.  187. 


(a)  [An  insufficient  description  of  no  difference  that  the  plaintiff  has  de- 

tbe  goods  taken,  as  well  as  of  the  locus  murred  to  the  avowry  or  cognizance.    7 

in  quo,  is  cured  by  the  defendant's  avow-  A.  &  E.  843.  Banks  v.  AngelL  3  N.  &  P. 

ug  or  making  cognizance ;  and  it  makes  94.  S.  C.  Ant^  Vol.  I.  p.  347.  note  (1 ).] 

TOL.  IL  FART  II.  T 
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H08KINS  V.  Gabriel  Betrker  and  Lettice  Thistkthtimte,  long  before  the 

Robins  *time  when  the  taking  of  the  aud  cattle  is  above  supposed  to 

,  be  done  in  the  said  places  in  which,  &o.,  and  also  at  the  said 

*r  S21  1  ^^  when,  &c.,  were  seised  in  their  demesne  (2)  a$  of  .fee: 

(s)Seei  Saund.  and  because  the  said  cattle  at  the  said  time  when,  &c.  were 

^^Nor^^^^^'  in  the  said  places  in  which,  &c.  eating  up  the  grass  of  the 

note(6>  said  Gabriel  and  Lettice  lately  there  growing,  and  doing 

damage  there,  they  the  said  Sober t,  Roger ,  Bobert,  and  Bdye 

S47^i!l^(4)'  ^  *««^ir*  (^)  0^  **»«  swd  Gabriel  and  Lettice  at  the  sud  time 
when,  &c,  well  acknowledge  the  taking  of  the  sud  cattle  m 
the  said  places  in  whidi,  &c.,  and  justly,  &c.,  so  doing  dap- 
mage  there.  And  this  they  are  ready  to  verify ;  wherefore 
they  pray  judgment  and  a  return  of  the  said  cattle  together 
wiUi  their  damages,  costs  and  charges  by  them  about  their 
suit  in  this  behalf  expended,  according  to  the  form  of  the 
statute  to  be  adjudged  to  them,  &a 
FlM  in  btf.  j^i  the  said  Oliver  Hoekins  says  that  the  said  Robert  Robins, 

Roger  Mould,  Robert  Ellery,  and  Edt/e  Dome,  by  reason  of  any 
thing  before  alleged  ought  not,  as  bailiffs  of  tiie  said  Gabriel 
Barker  and  Lettice  Thistiethwaite,  to  acknowledge  the  taking 
of  the  said  cattle  in  the  said  places  in  which,  &c.  to  be  jnst, 
because  he  says  that  within  the  said  manor  of  BUsland  diere 
now  are,  and  from  time  whereof  the  memory  of  man  is  not 
That  then  are    ^  ^^  Contrary  were,  divers  customary  tenements  parcel  of  the 
•everai  copy-      said  manor,  and  demised  and  demisable  by  copy  of  the  rolls 
minor!  ^     ^    of  the  court  of  the  said  manor  at  the  will  (4)  of  the  lord  of 
(4)SeeiSauncL  the  said  manor  for  the  time  being,  according  to  the  custom  of 
s48jiote8(8,9).  ^he  said  manor:  and  that  within  die  said  manor  there  is,  and 
for  all  the  time  whereof  the  memory  of  man  is  not  to  the  con- 

(5)  See  I  Saund.  trary  there  was,  such  a  custom  (S),  that  all  the  custonutfy  te- 
llwt^ere  U  ^  ^^^^^  ^f  thc  customary  tenements  of  the  said  manor  of  BUsland 
enstom  within  have  had,  and  been  used  and  accustomed  to  have,  the  sole  and 
the  Spyholdew  several  pasture  in  the  said  places  called  Emlands^kercedoum  and 
to  hare  the  sole  Lodt/  Moore  in  which  &c.  yearly  and  every  year  for  the  whole 
ture'ofthe  ^^^  7^^  ^^  ^beir  will  and  pleasure  as  belonging  to  their  sud  cus- 
plaeo  in  which,  tomary  tenements  (6).  And  the  Bald  Oliver  further  says,  that 
whole  year.       the  Said  customary  tenants  of  the  said  customary  tenements 

(6)  Seel  Saund.  parcel  of  the  said  manor  afterwards,  and  before  the  said  time 

349.  note  (12).    ^j  ^^  ^^^  ^^  ^^^^^  ^  ^^^  ^^  ^^  2Q^  ^y  of  August 

in  the  stud  22d  year  of  the  reign  of  our  said  lord  the  now 
Who  pve  king,  at  BUsland  aforesaid,  gave  Ucence  to  the  said  OUver  to 
toputni^ie  P^^  ^^  ^^  cattle  into  the  said  places  in  which  &c« ;  by  virtue 
into  the  placet   of  which  Said  liocuce  the  said  Oliver  afterwaidfi^  aod  before 

in  whieby&c. 
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the  Bsid  time  of  the  taking  of  the  taid  cattle,  put  the  said  cattle  Hoskims  v. 

into  the  said  phces  in  which^  &c.  to  depasture  the  grass  there      Robins 

then  growing :  which  said  cattle  were  in  the  said  pkces  in  *     , 

which,  &C,  depasturing  the  grass  there  then  growing  until  the 

said  JRobert  Itobms,  Roger  Mouldy  Robert  Ellery,  and  Edye 

Daioe  afterwards,  to  wit,  on  the  said  26th  day  of  Auguet  in 

the  said  22d  year  of  the  reign  of  our  said  lord  the  now  king,      r  322  1 

took  the  said  cattle  in  the  said  pkces  in  which  &c.  called 

Embmds-'kereeioum   and  Ixidy  Moor^  in  the  said  several 

parishes  of  8t  Brewer  otherwise  Symomoard  and  Bluhxnd 

aforesaid,  and  unjustly  detained  them  against  sureties  and 

pledges  until  &c.  as  the  said  Oliver  above  thereof  complains 

against  him.    And  this  he  is  ready  to  verify;   wherefore 

inasmuch  as  the  said  Robert  Robim,  Roger  Mould,  Robert 

EBery,  and  JEdye  Dawe,  have  above  acknowledged  the  taking 

of  the  said  cattle  in  the  said  places  in  which,  &c.  the  said 

OHver  prays  judgment  and  his  damages,  on  occasion  of  the 

taking  and  unjustly  detaining  of  the  said  cattle  to  be  adjudged 

to  him,  &C. 

And  the  said  Robert  Robins,  Roger  Mould,  Robert  Ellery,  Replic«*w». 
and  Edge  Dawe,  protesting  that  they  do  not  acknowledge  any 
thing  by  the  said  OUver  above  pleaded  in  bar  to  be  true,  say, 
as  before,  that  they  the  said  Robert,  Roger,  Robert,  and  EA/e, 
u  htSatb  of  the  said  GcMel  Barker  and  Lettice  ThisHethwaite, 
well  acknowledge  the  taking  of  the  said  cattle  in  the  said  places 
in  which  &C.  eating  up  the  grass  there  growing  and  doing  da- 
mage there,  as  they  the  sud  Robert,  Roger,  Robert,  and  JEdye, 
have  by  thdr  said  cognisance  above  thereof  alleged;  without 
this  that  within  the  said  manor  of  BUsland  there  now  is,  and 
from  all  the  time  whereof  the  memory  of  man  is  not  to  the 
contrary  was,  such  a  custom  that  all  the  customary  tenants  of  Traverses  the 
the  customary  tenements  of  the  said  manor  of  BKsland  have 
had,  and  have  been  used  or  accustomed  to  have,  the  sole  and 
several  pasture  in  the  said  places  in  which,  &c  yearly  and 
every  year  for  the  whole  year  at  their  will  and  pleasure,  as 
belongmg  to  their  said  customary  tenements,  in  manner  and 
form  as  the  said  Olioer  by  his  bar  to  the  cognisance  of  the 
8ud  Robert,  Roger,  Robert,  and  Edge  above  thereof  supposes. 
And  this  they  are  ready  to  verify ;  wherefore,  as  before,  they 
pray  judgment  and  a  return  of  the  said  cattle  tc^ether  witii 
their  damages,  costs,  and  charges  in  this  behalf  e3q)ended, 
according  to  the  form  of  the  statute  aforesaid  to  be  adjudged 
to  them,  &e. 

Y  2 
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H08KIN8  v.^,      And  the  sud  OUver,  as  before^  says,  that  within  the  eaid 

R0BIN&      manor  of  BUsland  there  now  is.  and  from  all  the  time  whereof 

'     ^  the  memory  of  man  is  not  to  the  contrary  was,  such  a  custom 

Rejoinder         ^^  ^^  ^^®  customary  tenants  of  the  customary  tenements  of 

Takes  issue       the  Said  manor  have  had,  and  have  been  used  and  accustomed 

^'^^  to  have  the  sole  and  several  pasture  in  the  said  places  in  which, 

&c  yearly  and  every  year  for  the  whole  year  at  their  will  and 

pleasure,  as  belongmg  to  their  sud  customary  tenements,  in 

manner  and  form  as  he  the  said  Oliver  in  his  bar  to  the  said 

cogniM,nce  above  thereof  supposes,  and  this  he  prays  may  be 

inquired  of  by  the  country ;  and  the  said  Bobert,  Roger ^  Robert^ 

and  Edye  thereof  likewise,  &c.     ThereTore  the  sheriff  is  com- 

rr  .        ^^   manded  that  he  cause  to  come  before  our  lord  the  king  in  8 

Fentre  awarded*  «  a         ,  i  a 

Q  323  3  days  of  St  Hilary  wheresoever,  &c.,  12,  &c.,  by  whom,  &c, 
and  who  neither,  &c.,  to  recognise^  &c,  because  as  well,  &c 
the  same  day  is  given  to  the  said  parties,  &c :  afterwaids  the 

Process  con-      process  thereof  is  continued  between  the  parties  aforesaid,  of 

unucd.  ^^  pj^  aforesaid,  by  the  jury  being  respited  between  them, 

before  our  said  lord  the  king  at  Westminster  until  15  days  from 
the  day  of  JSaster  wheresoever,  &c  then  next  following,  unless 

Kisi  prills.  his  majesty's  justices  assigned  to  take  the  asuzes  in  the  sud 
county  should  first  come  on  Tliursday  the  31st  day  oi  March 
at  Launceston  in  the  said  county,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  for  default  of  the 
jurors,  because  none  of  them  did  appear :  At  which  day  be- 
fore our  said  lord  the  king  at  Westminster  comes  the  said 
Oliver  Hoskins  by  his  attorney  aforesaid,  and  the  said  justices 
of  our  said  lord  the  king  of  assize,  before  whom  the  said  issue 
was  tried,  have  sent  hither  their  record  had  before  them  in 

PoMm.  these  words,  to  wit :  Afterwards  on  the  day  and  at  the  place 

within  contained  before  Sir  Richard  Rainsford  knt,  one  of  the 
justices  of  our  said  lord  the  king  assigned  to  hold  pleas  before 
the  king  himself,  and  Lawrence  Swanton  being  associated  to 
the  said  Sir  Richard  Rainsford^  and  Sir  John  Vaughan  knt, 
chief-justice  of  our  said  lord  the  king  of  the  bench,  justices  of 
our  said  lord  the  king  assigned  to  take  the  assizes  in  the  county 
of  Cornwall  according  to  the  form  of  the  statute,  &c.,  come 
as  well  the  within-named  OKver  Hoskins^  as  the  within-named 
Robert  Robins  gent,  Roger  Mouldy  Robert  JEllery,  and  JEdye 
Dawe  by  their  attomies  within  mentioned.  And  the  jurors  of 
the  jury,  whereof  mention  is  within  made,  being  summoned, 
some  of  them,  that  is  to  say,  H.  T.,  S,  B.,  H.  W,  jun.,  and 
J.  M.  come,  and  are  sworn  upon  that  jury;  and  because  the 
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readue  of  the  jurors  of  the  same  jury  do  not  appear,  therefore   Hosriks  v. 
others  of  the  by-standers,  being  chosen  by  the  sheriff  of  the      Robins 
comity  aforesaid,  at  the  request  of  the  said  Oliver  Hoskins  and        *  **'• 
by  the  command  of  the  said  justices,  are  appointed  anew,   «,  ,  ' 
whose  names  are  annexed  to  the  within-written  panel,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided ; 
which  said  jurors  so  appointed  anew,  that  is  to  say,  J.  B., 
J.  P.,  T,  K,  J.  S.,  J.  G.,  J-  V„  J.  C,  and  H.  S.  being  caUed 
likewise  come,  who  together  with  the  said  jurors  before  im- 
panelled and  sworn,  being  chosen,  tried  and  sworn  to  speak 
the  truth  of  the  matters  within  contained,  say  upon  their  oath, 
that  within  the  said  manor  of  BUsland  there  now  is,  and  from 
all  the  time  whereof  the  memory  of  man  is  not  to  the  con-  Verdict  for  the 
tnay  was,  such  a  custom  that  all  th6  customary  tenants  of  the  ^^^  *^** 
cnstomary  tenements  of  the  said  manor  have  had,  and  have  custom. 
used  and  been  accustomed  to  have  the  sole  and  several  pasture 
in  the  said  places  in  which,  &c,  yearly  and  every  year  for  the 
whole  year  at  their  will  and  pleasure  as  belonging  to  their 
customary  tenements  of  the  said  manor,  in  manner  and  form 
as  the  said  Oliver  has  within  in  his  bar  alleged ;  and  they 
assess  the  damages  of  the  said  Oliver  on  the  occasion  within 
mentioned,  over  and  above  his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended,  to  one  penny,  and  for  those 
costs  and  charges  to  40^.     Therefore  it  is  considered  that  the      [  824*  ] 
said  Oliver  Hoskins  do  recover  against  the  said  Robert  Robins 
gentleman,  Roger  Mouldy  Robert  JEllery,  and  JEdye  Dawe,  the  Judgment  for    * 
sud  damages  by  the  jurors  aforesaid  in  form  aforesaid  assessed,  ****  P*"^**^- 
and  also  18^  for  his  said  costs  and  charges,  by  the  court  of  our 
said  lord  the  king  now  here  adjudged  of  increase  to  the  said 
OUcer  Hoskins  and  with  his  assent ;  which  said  damages  in  the 
whole  amount  to  20/.  and  1<L,  and  the  said  Robert,  Roger, 
Robert,  and  Edge  in  mercy,  &c 


Hoskins  versus  Robins  &  al'.  Case  54'. 

HiL  22  &  23  Car.  II.  Regis.  Rot  233. 

TlEPLEVIN  hj  Hoskins  against  Robins  and -others  for  s.C.2Lev.2. 
^^  taking  the  plaintifPs  cattle  in  certain  places,  called  Em'  i  ^^  74. 
londs'-kercedofon  and  Lady  Moore,  in  the  parishes  of  5^^  Brewer  153.  g  Xeb. 
otherwise  Sgmonward,  and  Blisland  in  the  county  of  Cornwall.  ^  ^^ 

T  3  ^^' 


824  HosHns  versus  Robins  8c  al'. 


HosxfKs  V.  The  defendants  make  cognisance  as  bailifib  of  Doctor  Barker 

RoBiKs  ajid  Lettice  Thistlethfoaite,  because  they  say  that  the  seyend 

,                ,  places  in  which,  &c.  do  contain  600  acres  of  knd  and  600 

holders  of  «  ^Tes  of  mooT,  and  frwn  time  whereof,  &c.  were  parcel  of  the 

manor  maj  manor  of  Bliiland  in  the  same  county,  of  which  the  stud 

wrwverlli  pas-  Barker  and  Thistkthwaite  were  seised  in  their  demesne  as  of 

ture  in  the  fee,  <^  and  because  the  said  cattle  at  the  said  time  when,  &c 

lord's  80il|  and  ••  •it  •        t  •  i     a  •  i  /• 

exclude  him.      wcrc  m  the  said  places  m  which,  &c.  eatmg  up  the  grass  of 

&  p.  Co.  Litt.  ^e  said  Ghibriel  Barker  and  Lettice  ThUtUthwaite,  there  lately 

[6  M.  &  w.      growing,  and  doing  damage  there,"  the  defendants  as  bailifb, 

tfvpt^r^    &c.  well  acknowledge  the  takmg  of  the  cattle  damage-feasant, 

6  A.  &  £.  53a  &C.     The  plaintiff  pleads  in  bar  to  the  said  cognisance,  and 

iu^baH.  ^7^  ^^^  within  the  said  manor  of  Blisland  there  are,  and  from 

6  N.  &  M«85e.  time  whereof,  &c  were,  divers  customary  tenements  parcel  of 

'^  the  said  manor,  and  demised  and  demisable  by  copy  of  court 

roll  of  the  said  manor  at  the  will  of  the  lord  according  to  the 

custom  of  the  said  manor ;  and  that  within  the  said  manor 

there  is,  and  from  time  whereof,  &c.  there  was  a  custom,  that 

all  the  customary  tenants  of  the  customary  tenements  of  the 

said  manor  ''have  had,  and  have  used  and  been  accustomed 

to  have  the  sole  and  several  pasture  in  the  said  places  in  which, 

&;c,  yearly  and  every  year  for  the  whole  year  at  their  will  and 

pleasure,  as  belonging  to  their  said  customary  tenements." 

And  the  plaintiff  further  says  that  the  said  customary  tenants 

before  the  time  when,  &c.,  gave  leave  and  Kcence  to  the  said 

plaintiff  to  put  in  his  cattle  into  the  said  phtces  in  which,  &&, 

by  force  whereof  he  put  in  his  cattle  there,  and  the  defendants 

of  their  own  wrong  took  them,  wherefore  he  prayed  his  da- 

[  S25  ]      mages,  &c.     The  defendants  reply  to  the  plea  in  bar,  that  the 

plaintiff  of  his  own  wrong  put  in  his  cattle,  wherefore  they 

took  them,  and  traverse  the  custom  alleged  by  the  plaintiff  ia 

his  bar,  upon  which  issue  was  joined,  and  it  was  found  for  the 

plaintiff,  and  his  damages  and  costs  assessed. 

And  now  PoUexfen  moved  in  arrest  of  judgment,  and  took 
several  exceptions  to  the  bar  to  the  avowry.  First,  that  it  is 
not  shewn  what  estate  the  copyholders  mentioned  in  the  plea 
had  in  their  customary  tenements  to  which  they  claimed  the 
sole  and  several  pasture.  Secondly,  llie  custom  is  not  good 
to  exclude  the  lord  for  the  whole  year,  and  cannot  have  a 
good  comlnencement ;  for  though  the  lord  may  grant  it  by 
deed  to  one  or  more  freeholders,  and  therefore  they  may  pre- 
scribe, if  the  grant  was  before  time  of  memory,  yet  he  cannot 
grant  it  to  his  own  customary  tenants  on  account  of  the  debi- 
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Kty  of  their  estate,  espedally  if  they  are  only  estates  for  life   Hoskins  v. 
or  years,  as  for  any  thing  that  appears  to  the  contrary  they      Robins 
are.    And  although  it  be  true  that  by  custom  copyholders  may    ^    ^^'     ^ 
have  common  in  their  lord's  soil,  because  it  is  to  be  intend^  ' 

that  it  was  with  the  permission  of  the  lord  at  first  for  the  bet- 
ter improyement  of  their  copyhold  estates,  and  the  lord  might 
very  well  spare  such  common,  because  he  had  enough  besides 
for  his  own  cattle,  and  by  such  constant  .usage  it  has  at  last 
arisen  into  a  custom ;  yet  there  was  not  the  same  reason  here, 
beoaose  no  usage  with  the  permission  of  the  lord  at  first  can 
wholly  ezdude  the  lord  himself  nolens  volensy  and  yest  all  the 
interest  in  the  copyholders  who  at  first  were  bare  tenants  at 
will  to  the  lord.  Thirdly,  that  it  is  not  alleged  that  the 
copyholders  have  the  sole  pasture  for  their  cattle  Iwant  and 
emichani  on  their  tenements^  for  otherwise  they  cannot  appro- 
priate it  to  their  tenements,  and  he  cited  Noy's  Rep.  145. 
Jeffreys  and  Boyit  case,  where  one  prescribed  for  common 
appnrtenant  to  land,  and  did  not  say  for  cattle  levant  and 
coachant,  and  therefore  it  was  held  ill.  Fourthly,  that  the 
copyholders  here  in  the  case  at  bar  cannot  give  licence  to  a 
stranger  to  put  in  his  cattle,  for  it  is  only  for  their  b^enefit  for 
their  own  cattle,  but  they  cannot  put  in  the  cattle  of  any 
other,  and  for  this  he  cited  Cro.  Jac  574.  Monk  v.  BtUler; 
where  one,  who  had  common  for  twenty  cattle  certain,  could 
not  license  another  to  put  in  the  same  number ;  a  fortiori  [  326  ] 
here  they  cannot  license,  having  the  pasture  for  no  certain 
number.  Fifthly,  that  if  the  copyholders  in  this  case  could 
license  a  stranger  to  put  in  his  cattle,  yet  here  the  plaintiff 
has  not  shewn  a  sufficient  licence,  for  such  licence  ought  to 
be  by  deed^  and  for  this  he  relied  on  the  last-mentioned  case, 
where  it  is  so  resolved ;  wherefore  the  plaintiff  b  not  entitled 
to  his  action  for  want  of  title,  he  having  alleged  no  good 
licence,  if  any  licence  at  all  could,  be  granted,  and  therefore 
he  prayed  that  judgment  should  be  arrested. 

Saunders  for  the  plaintiff,  as  to  the  first  exception,  answered  "J^^f®  «»^ 
that  it  is  not  material  to  shew  what  estate  the  copyholders  have  common,  or  the 
in  their  several  customary  tenements;  because  be  their  several  f*^?^  ^^t 
estates  either  m  fee,  or  for  life,  or  years,  yet  the  custom  hath  by  custom,  u  if 
snnexed  this  sole  pasture  as  a  profit  a  prendre,  or  perquisite  ^J^^^^i^ 
to  their  estates  for  the  time  being ;  and  they  claim  it  by  the  iheyhaveinthnr 
eastern  of  the  manor,  and  not  by  prescription,  for  thev  can-  SS^Ih^oI*. 
not  prescribe  at  all  against  their  own  lord,  nor  against  any  torn  azmexes  it 
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HosKiKS  V.  other,  but  only  in  the  name  (7)  of  their  lord;  but  it  is  other- 

Robins  ^jg^  y^{f}^  respect  to  any  tenants  o{  freehold  estates  at  the  com- 

,  mon  law,  for  if  they  claim  any  such  benefit,  they  must  shew 

as  a  profit  to  ^^^  cstatcs  and  prescribe  (8)  m  the  name  of  the  tenant  in 

their  ettatetfbr  fee  by  a  qtie  estate;  but  here  the  tenants  by  copy  daim  only 

r^K  J^,  o  ^'j  by  the  custom,  and  for  the  reason  before  mentioned  it  is  not 

(7)SeelSaund.      -^  «         ,  i  i    •  .  •  a    j 

348.  note  (11).  ucccssary  for  them  to  shew  theur  estates  m  certain.  And 
(8)Sef  iSaund.  as  to  the  second  exception,  he  said,  that  the  custom  was  good, 
Spatemao,  and    <^^  might  have  had  a  reasonable  beginning ;  and  that  it  was 

c^  "h  w^*^*     ^^^  ^^  ^^^  ^^  ^*®®  ^^  ^^  ^'  ^*^**  ^^^^  ^^*  *  where  it  is 
inaj  bj  custom  adjudged,  that  one  may  prescribe  for  the  sole  feeding,  because 
have  the  sole      j^  might  have  Commenced  Jy  grant;  and  then  if  it  may  be 
clonon  of  the     pleaded  hj  prescription  in  this  case,  it  may  be  good  by  custom ; 
Swfi  Saund.      *"^^  ®^^  custom  might  commence  at  first  by  the  voluntary 
S5S.  Potter  v.    agreement  of  the  lord  with  his  copyhold  tenants  that  they 
North,note(2>  g^ould  have  the  sole  pasture,  to  induce  them  to  hold  thdr 
customary  estates,  which  then  were  only  bare  estates  at  will, 
and  to  bestow  their  pains  and  labour  in  improvement,  as 
well  for  the  benefit  of  the  lord  himself,  as  for  their  own  pro- 
per advantage ;  and  so  a  continual  usage  has  now  made  a  cus- 
tom, for  the  same  reason  that  it  has  now  fixed  the  estates  of 
copyholders  and  made  them  permanent,  and  enabled  the 
copyhold  tenants  to  maintain  an  action  against  the  lord,  if 
he  puts  them  out  of  their  copyhold  tenements  against  the 
custom,  though  their  estates  originally  were  merely  at  the 
will  of  the  lord.   As  to  the  third  exception,  he  answered,  that 
true  it  is  that  a  man,  who  claims  only  common  appurtenant  to 
his  land,  ought  to  say  for  his  cattie  levant  and  coudumty  or 
otherwise  his  prescription  is  not  good ;  because  in  that  case  he 
[  327  ]      claims  but  part  of  the  herbage,  and  the  rest  the  lord  is  to  have, 
^hnTrommon  therefore  the  commoner  ought  to  say  for  his  cattie  levant  and 
appurtenant,  it   couchanty  for  that  is  the  standard  or  meteward  of  the  profit  he 

eau^&vJ!^'<m!i  i^  ^^  ^^^ '  ^^^  i^  ^  ^7>  S"^  ^^^  ^  ^  Cattle  levant  and 
comW  be-  couchant  on  his  land,  and  no  others ;  and  therefore  if  he  puts 
standard  of  the  i^  ^^7  cattic  which  are  not  levant  and  couchant  he  does  a 
profit  hfe  is  to     wrong  to  the  lord  and  shall  be  punished  as  a  trespasser  for 

have*  S  Roll.,       , 

Abr.  706.         them. 

ni^^'cOTMa*  ^^*  ^*  ^  otiierwise  here,  for  the  copyholders  here  claim  afl 
(K).  the  herbage  and  wholly  exclude  the  lord;  therefore  it  is  not 

material  whether  all  the  grass  is  depastured  by  cattie  leyant 
(9)  Seel  Saund.  and  couchant,  or  any  others,  for  there  is  no  more  mischief  or 
346d  note  (2>  ^j^ng  to  the  lord  in  one  case  than  in  the  other.  (9)    And  he 
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Bud  further  that  it  will  be  absurd  *  to  cbim  all  the  herbage 
and  yet  limit  it  to  be  taken  by  the  mouths  of  cattle  levant 
and  cottchant  only ;  for  perhaps  in  some  fertile  years  the 
cattle  which  are  levant  and  couchant  will  not  be  sufficient 
to  depasture  all  the  grass,  and  llien  the  rest  will  be  wasted 
and  spoiled,  for  the  lord  is  to  have  no  part  of  it ;  and  there- 
fore he  concluded  that  it  is  not  necessary  to  say  for  cattle 
levttfU  and  couchant,  but  it  was  better  as  it  was  now.  And 
as  to  the  fourth  exception,  he  said  that  a  commoner,  who 
claims  common  in  gross  without  (10)  number,  or  for  cattle 
kvant  (11)  and  couchant,  cannot  license  a  stranger  to  put  in 
his  cattle,  because  it  will  be  a  wrong  to  the  lord  or  owner  of 
the  soil  for  one  to  surcharge  the  conmion ;  but  where  one 
claims  all  the  herbage,  as  here,  or  pasture  for  a  certain  num- 
ber of  cattle,  he  may  license  a  stranger  to  put  in  his  cattle, 
for  it  is  no  wrong  to  the  lord  or  owner  of  the  soil,  because  it 
cannot  be  a  surcharging  (d) ;  and  the  same  reason  holds  place 
here  as  in  the  answer  to  the  first  exception  respecting  levant 
and  couchant.  And  as  to  the  last  exception  it  was  answered, 
that  it  appears  by  the  fore-mentioned  case  of  Monk  y.' Butler, 
Cro.  Jac  574.  that  he  who  has  an  interest  in  the  soil  may 


HOSKIMS  V. 

Robins 
&al'. 


•  See  the  ar- 
gument of 
North  to  this 
effect  in 
1  Saund.  853. 
Potter  0.  North. 
But  where 
eopyholden 
claim  the  aoh 
poMturt  in  ex- 
clusion of  the 
lord,  it  b  not 
proper  to  Kmii 
it  to  tk»r  eattU 
ieva$ttand 
eom^tmt. 
One  whoclaims 
common  in 
gross,  or  for  his 
cattle  levant 
and  couchant, 
cannot  license  a 
stranger  to  put 
in  his  cattle  on 
the  common, 
but  if  he  claims 
onlj 


(10)  Bat  1  Rol.  Abr.  402.  (Q)  pi.  5. 
seems  contrary. 

(11)  And  so  is  Cro.  Jac.  14.  Drury 
V.  Kent.  2  Leon.  202.  1  Rol.  Abr.  398. 
(H.)pl.  1.  Ibid.  (Q.)  pL  1,  2.  1  Burr. 
316.  Robinson  v.  Rcdeyy  where  it  is  held 
that  a  person  can  only  claim  a  right  of 
common  for  his  own  commonable  cattle 
levant  and  couchant,  and  therefore  the 
whole  may  be  traversed  (6),  and  of 
course  must  be  proved  by  a  commoner 
in  order  to  give  him  a  complete  title  to 
common  for  cattle  levant  and  couchant 
See  1  Saund.  346  d,  note  (2).  If  A. 
and  all  those  whose  estate  he  has  in  the 
manor  of  2>.,  have  had  from  time  imme- 
morial a  fold-course,  that  is,  common  of 


pasture  for  any  number  of  sheep  not 
exceeding  300  in  a  certain  field,  as  ap- 
purtenant to  the  manor,  he  may  grant 
over  to  another  this  fold-course,  and  so 
make  it  in  gross ;  because  the  common 
is  for  a  certain  number,  and  by  the  pre* 
scription  the  sheep  are  not  to  be  levant 
and  couchant  on  the  manor,  but  it  is  a 
common  for  so  many  sheep  appurtenant 
to  the  manor,  which  may  be  severed 
from  the  manor,  as  well  as  an  advow- 
aon,  without  any  prejudice  to  the  owner 
of  the  land  where  the  common  is  to  be 
taken.  1  RoL  Abr.  402.  pi.  3.  Day  v. 
Spooner.  S.  C.  Cro.  Car.  432.  Sir 
W.  Jones,  375.  (c) 


(b)  [See  anti,  p.  295  c.  note  (/).] 

(c)  [6  M.  &  W.  536.    Welcome  v. 
Vpion.    1  Saund.  353.  note  (A).] 

{d)  [Secus,  where  one  claims  the  sole 
and  exclusive  pasture  and  feed  of  sheep 


and  lambs  on  the  common,  as  appurte- 
naift  to  a  particular  farm.  See  6  A.  & 
£.  530.  Jone»  v.  Richard.  6  N.  &  M. 
866.  S.  C.    1  Saund.  353.  note  (A).] 


827  a  Hoskins  versus  Robins  &  ei\ 

HoBcms  V.  license  another  to  use  a  liberty*  in  the  soil,  without  deed, 

Robins  although  one  who  only  claims  common  cannot  do  so;  and 

*  here  the  copyholders  have  an  interest  in  the  herbage,  and 


for  a  earuia  therefore  they  may  license  any  to  depasture  the  grass  there, 
number  of  oat-  for  no  person  can  punish  the  trespass  for  depasturing  the 
motuf^ha'^  ^  ff^^^  ^^^  thcmselves,  and  therefore  they  may  diq)eDae  with 
may.  such  trespass  by  their  license  without  deed ;  but  it  is  othei^ 

the  Uk^  ^  ^i^  of  commoners,  for  there  the  lord  or  owner  of  the  soil 
may  bring  an  action  of  trespass  for  depasturing  the  grass,  and 
therefore  the  licence  of  the  commoners  will  not  excuse  the 
trespass,  unless  they  grant  their  interest  by  deed,  where  it  is 
grantable  oyer.  And  he  further  said  that  here  the  defendants 
have  made  an  avowry  for  damage-feasant  in  eating  up  the 
grass,  where  it  appears  that  all  the  grass  belongs  to  the  copy- 
holders and  not  to  the  lord,  and  he  had  no  cause  to  distrain 
the  plaintiff's  cattle,  and  therefore  the  plaintiff  ought  to 
[  328  ]  recover  his  damages  for  the  wrongful  distraining  of  his  cattle ; 
wherefore  he  prayed  judgment  for  the  plaintiff.  —  And  this 
case  depended  until  now,  and  then  it  was  moved  again. 
^  ^^hoilden^  ^^  *^®  court  over-rulcd  all  the  exceptions  but  the  last, 

who  have  the  for  the  reasons  of  Saunders;  but  as  to  the  last  Haie  chief- 
ri^SSw'to***  justice,  and  the  court  seemed  to  be  of  opinion  that  such 
put  in  his  cattle  licence  could  not  be  granted  without  deed;  but  after  verdict 
deed  •  but^the  ^^  *^  ^^®  joined  ou  the  custom  it  was  aided,  for  now  it 
want  of  rtating'  ghall  be  presumed  that  there  was  a  good  licence  granted  by 
L  aided  after  deed,  when  the  defendants  have  taken  issue  on  another  pomt ; 
Terdict  by  the  for  they  thereby  admit  that  the  plaintiff  had  a  good  and 
fiuli(is).  effectual  licence,  provided  there  was  such  a  custom  within 

the  manor  as  the  plaintiff  alleges.  And  it  being  now  found 
that  there  is  such  a  custom,  the  court  will  presume  the  licence 
to  be  such  a  good  licence  as  the  law  requires.  And  as  to  that 
which  was  urged  by  Saunders  that  the  distress  damage-feasant 
appears  to  be  tortious  because  the  lord  has  not  any  interest 
in  the  herbage,  Hale  answered,  that  the  avowry  was  good 
notwithstanding  that ;  for  the  lord  may  distrain  for  other  da- 

(12)  For  common,  or  the  sole  and  amounts  to  a  gr€mi  of  the  common  or 

several  pasture,  is  a  thing  which  lies  in  pasture  itself  can  only  be  btf  deed.    See 

grant:    and  therefore  a   licence  to  a  ant^,  2979  298.  notes  (1),  (2).  (e) 
stranger    to    use   it,   which   in    effect 


S. 


(0  [See  also  5  B.  &  C.  875.  Duke  of  Somerset  v.  FogweiL    8  D.  &  tt.  747. 
C.     Ant^  p.  1  IS  h.  note  (r).] 
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mage  in  Itis  soil  the  cattle  of  any  who  have  no  right  to  put  in   Hobkins  v. 
their  cattle,  although  he  has  not  any  interest  in  the  herbage ;      Hobims 
and  the  avowry  is  that  the  cattle  were  in  the  place  in  which,  *  *     , 

&c  eating  up  tlie  grass  there  growing,  and  doing  damage 
there ;  so  that  there  is  another  damage  to  the  soil  (13)  be- 
odes  depasturing  the  grass  :  wherefore  the  defendants  might 
well  avow.  However,  here  the  insufficiency  of  pleading  the 
licence  is  aided  by  the  statute  of  jeo&ils  after  verdict. — And 
therefore  judgment  was  given  for  the  plaintifll  —  See  Cro. 
£iuB.  458.  Corbyson  v.  Pearson. 


Dennis  verms  Dennis.  Case  ss. 

HiL  22  &  23  Car.  11.  Begis.    Bot  239. 

CmOffefSnmkm^mAr^fJBi  lord  the  king  haa  sent  to  hie  right   Errorfromthe 

towit.  5\J   ^^  ^^  weU-beloved   S»  John  ^^'l^^jj^ 

Vaughan  knt  his  chief-justice  of  the  bench  his  writ  dose  in  Bench  in 
these  words,  to  wit:  Charles  the  Second,  by  the  grace  of  ^^^' 
Grod,  of  England^  Scotland^  France^  and  Ireland^  king,  de- 
fender of  the  fidth,  &C.,  to  our  right  trusty  and  well-beloved 
Sir  John  Vaughan  knt,  our  chief-justice  of  the  bench,  greet- 
ing :  Because  in  the  record  and  proceedings,  and  also  in  the 
giving  of  judgment,  in  a  plaint  which  was  in  our  court  before 
you  and  your  companions  our  justices  of  the  said  bench,  by  i 
our  writ,  between  Frances  Dennis  widow,  who  was  the  wife 
of  Edward  Dennis^  esq.,  and  Bridget  Dermis^  for  that  the 
mi.  Bridget  should  render  to  the  said  Frances  her  reasonable 
dower  which  falleth  to  her  out  of  the  freehold  which  was  of 
the  said  Edward  heretofore  her  husband,  in  Breredingy 
ShaneUyn  otherwise  Shancklgne,  Bouchurch,  GodshiUf  and 
ShoreweU  in  the  IsU  of  fFight,  and  Chatfordia  the  county  of 
SouihamptoH,  as  it  is  said,  manifest  error  hath  intervened  to 
the  great  damage  of  the  swid  Bridget,  as  by  her  complaint  we 
are  informed ;  we  being  willing  that  the  error,  if  any  there 
be,  should  in  due  manner  be  corrected,  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf,  do  com« 
mand  you,  that  if  judgment  be  thereupon  given,  then  you 

(13)  For  the  lord's  interest  in  the    to  which  damage  may  be  done  as  well 
mtnes,  trees,  bushes,  &c.  still  continues,    as  to  the  grass.    1  Vent  123. 163. 
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Dennis  r. 
Dennis. 


send  to  us  distinctly  and  openly  under  your  seali  the  reoord 
and  proceedings  aforesaid,  with  all  things  conceming  the 
same,  and  this  writ,  fio  that  we  may  haye  them  in  15  days 
from  the  day  of  St  Martin  wheresoever  we  shall  then  be  in 
England:  that  the  record  and  proceedings  aforesaid  bring 
inspected,  we  may  cause  to  be  further  done  thereupon,  for 
correcting  that  error,  what  of  right  and  according  to  the 
law  and  custom  of  our  realm  of  England^  ought  to  be  done# 
Witness  ourself  at  fFestminster,  the  22d  day  of  October  in 
the  21st  year  of  our  reign.  J.  Narbwry. 


Chief  justice's 
return. 


Declaration  in 
dower. 


[  330  ] 


The  answer  of  Sir  John  Vaughan  knt.  the  chief-justice 
within  named. 

The  record  and  proceedings  of  the  sidd  plaint  whereof 
mention  is  made  in  the  said  writ,  follow  in  these  words  to 
wit: 

Pleas  at  Westminster  before  Sir.7bAit  Vaughan  knt.  and  his 
companions  justices  of  our  lord  the  king  of  the  bench,  of  the 
term  of  the  Holy  Trinity  in  the  21st  year  of  the  reign  of  onr 
lord  Charles  the  Second,  by  the  grace  of  Grod,  of  England^ 
Scotland^  France^  and  Ireland,  king,  defender  of  the  futh,  and 
sofordu     Boll.  1229. 

County  of  Southampton,  to  wit.  Frances  Dennis  widow,  who 
was  the  wife  of  Edward  Dennis  esq.  by  Sir  Thomas  Baddkat 
and  bart.,^who  is  admitted  by  the  court  of  the  king  here  to 
prosecute  for  the  said  Frances  being  within  age,  as  the  next 
friend  of  the  «aid  Frances,  demands  against  Bridget  Denms 
the  third  part  of  the  manors  of  Slianchlyn,  Rowe  and  West- 
court  with  the  appurtenances,  and  of  32  messuages,  13  cot- 
tages, one  water-null,  45  gardens,  45  orchards,  1309  acres  of 
land,  180  acres  of  meadow,  388  acres  of  pasture,  68  acres  of 
wood,  600  acres  of  furze  and  heath,  42  acres  of  moor, 
17^  7s.  lOd.  rent,  and  the  rent  of  four  bushels  of  samphire, 
with  the  appurtenances,  in  Brereding,  Shanckfyn  otherwise 
ShancUynge,  Bouchurch,  Godshill  and  ShoreweU  in  the  Isle  of 
Wight,  and  Chatford,  and  also  of  the  advowson  of  the  church 
of  Bouchurch,  as  the  dower  of  her  the  said  Frances  of  the 
endowment  of  the  said  Edward  heretofore  her  husband,  &c. 
And  it  is  to  be  known  that  the  said 'France*  in  the  court  of. 
the  king  here  made  her  demand  in  the  said  writ  of  the  third 
part  of  the  manors  of  Shanchlyn,  Rowe,  and  West^ourt  with 
the  appurtenances,  and  of  32  messuages,  13  cottages,  one 
water-mill,  45  gardens,  45  orchards,  1309  acres  of  land, 
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180  acres  of  meadow,  388  acres  of  pasture,  68  acres  of  wood,     Dbmmis  v. 
600  acres  of  furze  and  heath,  42  acres  of  moor,  1711  7s.  lOd.      Dennis. 
rent,  and  the  rent  of  four  bushels  of  samphire,  and  common   * 
of  pasture  far  1281  sheep,  and  common  of  pasture  for  all  other  Demandant 
cattle  with  the  appurtenances,  and  also  of  the  advowson  of  the  ^'^^^^ 
churches  of  Bouchurch  and  ShancUyn,  and  now  abridges  (I)  /n  see  Ler. 
tbat  demand  to  the  said  third  part  of  the  manors  of  Shaneklyn,  £nt  76.  anO, 
Bowe,  and  fFest-^ourt  with  the  appurtenances,  and  of  32  mes-  ^^  ciwyn,  nou. ' 
suages,  13  cottages,  one  water-mill,  45  gardens,  45  orchards, 
1309  acres  of  land,  180  acres  of  meadow,  388  acres  of  pas- 
ture, 68  acres  of  wood,  600  acres  of  furze  and  heath,  42  acres 
of  moor,  17/.  75.  lOdL  rent,  and  rent  of  four  bushels  of  sam* 
phiie,  with  the  appurtenances,  and  also  of  the  advowson  of 
the  church  of  Bouchurch,  &c. 

And  the  aforesaid  Bridget  hj  Henry  Kempe  her  attorney,  Pl«^ 
comes  and  says,  that  the  said  Frances  ought  not  to  have  qwdawer. 
her  dower  of  the  manors,  tenements  and  rents  aforesdd  ^,5'^^*^^^' 
with  the  appurtenances  and  advowson  aforesaid,  of  the  endow-  Gwyo,  wuc 
ment  of  the  said  Edward  heretofore  her  husband,  because 
she  says  that  the  said  Edward  heretofore  her  husband  was 
not,  either  on  the  day  on  which  he  married  the  said  Frances, 
or  ever  after  seised  of  such  estate  of  and  in  the  said  manors, 
tenements  and  rents  with  the  appurtenances,  and  advowson 
aforessid  whereof,  &c.  that  he  could  endow  the  said  Frances  Inue. 
thereof,  and  of  this  she  puts  herself  upon  the  country,  and 
the  said  Bridget  likewise.     Therefore  the  sheriff  is  com-  vnwrt. 
manded  that  he  cause  to  come  here  in  three  weeks  of  the 
Hofy  Trinity,  twelve,  &c,  by  whom,  &c,  and  who  neither, 
&c,  to  recognize,  &c.,  because  as  well,  &c.     At  which  day 
the  jury  between  the  parties  aforesaid  in  the  plea  aforesaid  Jurata. 
was  respited  between  them  here  until  this  day,  to  wit,  in 
three  weeks  *  of  St  Michael  then  next  following,  unless  his  •  The  daj  oC 
majesty's  justices  assigned  to  take  the  assizes  in  the  county  ^eAcA«wMr 
aforesaid  should  first  come  on  Wednesday  the  14th  day  of  poru  jwatomm 
July  last  past  at  the  castle  of  fFinton  in  the  said  county,  ac^      [  SSI  ] 
cording  to  the  form  of  the  statute,  &c  for  default  of  jurors.  Nisi  priiu. 
because  none  of  them  did  appear.     And  now  here  at  this 
day  comes  the  said  Frances  by  her  next  friend  within  named, 
and  the  said  justices  of  assize  before  whom,  &c  have  sent 
hither  their  record  in  these  words :  Afterwards  on  the  day  pmou 
and  at  the  place  within  contained,  before  Sir  John  Vaughan 
knt  chief-justice  of  our  lord  the  king  of  the  bench,  and  Sir 
John  Archer  knt  one  of  the  justices  of  our  said  lord  the 
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DsKNJs  V.    king  of  the  bench,  juatioes  of  our  said  lord  the  kbg  Mwigned 
DJSNNI8.      iQ  take  the  asakee  in  the  county  of  Scuthamptant  aocord- 
'  ing  to  the  form  of  the  statute,  &c.,  come  as  well  the  withb- 

named  Frances  Dennis  widow,  as  the  within*named  Bridget 
Dennis  hj  her  attomej  within  mentioned;  and  the  jurors  of 
the  jury,  whereof  mention  is  within  made,  being  summoned, 
some  of  them,  that  is  to  say,  T.  B«,  J,  G.  jun.,  T.  Q.,  £.  0., 
R  H.,  J.  F.,  W.  W.,  and  W.  T.  come  and  are  sworn  upon 
that  jury ;  and  because  the  residue  of  the  jurors  of  the  same 
jury  do  not  appear,  therefore  others  of  the  by-standers,  being 
chosen  by  the  sheriff  of  the  county  aforesaid,  at  the  request  of 
the  said  Frances  Dennis  and  by  the  oonunand  of  the  said  jus* 
tices,  are  appointed  anew,  whose  names  are  annexed  to  the 
within-written  panel,  according  to  the  form  of  the  statute  in 
such  case  lately  made  and  proyided ;  which  said  jurors  so  ap- 
pointed anew,  that  is  to  say,  EL  A«,  R.  E.,  J.  M.,  and  G.  W. 
being  called,  likewise  come,  who,  together  with  the  nid  oAer 
jurors  before  impanelled  and  sworn,  being  chosen,  tried  and 
sworn  to  speak  the  truth  of  the  matters  within  contained,  say 
Verdict  for  the  upon  their  oath,  that  the  within-named  Edward  Dennis  here- 
hH^nf**  tofore  the  husband  of  the  said  J?Vaju»«  2>«iiim  was,  on  theday 
was  seised  of  an  in  which  he  uiarried  the  Said  ^rotitf^^,  and  after,  sciscd  of  such 
^is  dcm]^;  estate  of  and  in  the  within-mentioned  manors,  tenements  and 
rents  with  the  appurtenances  and  advowson  within  mentioned, 
tihat  he  could  endow  the  said  Frances  thereof,  as  the  said 
Frances  has  within  alleged.    And  the  jurors  aforesaid  upon 
(s)S6eanta,     their  oath  aforesaid  further  say  (3)  that  the  said  Edward 
^     ^'     Dennis  being  so  as  aforesaid  seised  of  such  estate  of  and  in 
the  within-mentioned  manors,  tenements  and  xenti  widi  the 
appurtenances,  and  adTewaon  aforesaid,  died  so  seised  thereof 
and  died  so       ^^  ^®  ^^  day  of  April  in  the  I9th  year  of  the  reign  of  oar 
seised  on  tbasd  lord  Charks  the  2d,  now  king  of  England,  &c.,  and  that  the 
^^"^*^  ^^  *    said  manors,  tenements  and  rents  aforesaid  with  the  appur^- 
The  premises     tenances,  and  advowson  aforesaid,  are  worth  by  the  year  in*  all 
are  of  the         issues  besides  reprises  670/.,  and  they  assess  the  damages  of 

veariT  value  of  *  ^  »  ^ 

570L  the  said  Frances  on  occasion  of  the  detention  of  her  said  dower 

and  assess  da.  ^^^^  ^^^  abovc  the  Said  value,  and  over  and  above  her  costs 

mages  and  and  charges  by  her  about  her  suit  in  this  behalf  expended,  to 

^f*  12/.,  and  for  those  costs  and  charges  to  40«.    Therefore  it  is 

recc^er^Midn  Considered  that  the  said  Frances  do  recover  against  the  said 

of  a  third  part  Bridget  OS  wcU  her  seisin  of  a  third  part  of  the  said  manors, 

of  toe  premises^  ^  * 

tenements  and  rents  with  the  appurtenanoei^  and  of  the  ad- 
vowson aforesidd,  to  hold  to  her  in  severalty  by  metes  and 
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bonndB,  as  the  yalue  of  a  third  part  of  the  said  manors,  te-    Dbkmis  «. 
nements  and  rents,  with  the  appurtenances  and  advowson      Dbnnis. 
aforesaid,  from  the  time  of  the  death  of  the  said  Edward  *        ' 
heretofore  her  husband,  which  said  value,  from  the  time  of  profits,  da- 
the  death  of  the  said  Edward  heretofore  her  husband,  amounts  ™<s^  '^ 

costs. 

to  4752.,  and  her  damages  aforesaid  to  142.  by  the  jurors  afore* 
said  in  form  aforesaid  assessed,  and  also  A\h  for  her  said  costs 
and  charges,  by  the  court  here  adjudged  of  increase  to  the 
said  Frances  and  with  her  assent ;  which  said  value  and  dar  (3)  see  antd, 
mages  in  the  whole  amount  to  530i  and  the  said  Bridget  in  ^^^^, 
mercy  (3),  &c.  whereof  48^  10«.  are  assigned  to  Thamae  Jto^  tis  •.  Curti% 
binson^  esq.  clerk  of  our  lord  the  king.  a  Broim.  ac 

Afterwards,  to  wit,  on  Monday  next  after  three  weeks  of  AMigmnent  of 
St  Michael  in  this  same  term,  before  our  lord  the  king  at  ^T'J^**'** 
Weetmbuter  comes  the  said  Bridget  Dennis,  who  is  an  ideot, 
by  Sir  Alexander  Frasier  knt  the  friend  cf  the  said  Bridget, 
by  the  court  here  specially  admitted  for  the  said  Bridget,  and 
says,  that  in  the  record  and  proceedings  aforesaid,  and  also 
m  giving  the  judgment  aforesaid,  there  is  manifest  error  in 
this,  to  wit,  that  she  the  said  Bridget  is,  and  on  the  day  of 
suing  out  the  original  writ  of  the  said  Frances,  and  also  from 
the  time  of  her  nativity  continually  hitherto,  was,  a  fool  and 
an  ideot  never  enjoying  lucid  intervals,  so  that  she  neither 
is  nor  was  sufficient  to  manage  her  said  manors,  messuages, 
lands,  tenements,  goods  and  chattels ;  and  it  appears  in  the 
said  record  tiiat  she  the  said  Bridget  appeared  in  the  said  plea 
by  the  said  Henry  Kempe  then  her  attorney,  and  jfleaded  in  bar 
of  the  said  dower  demanded  by  the  said  Frances  in  the  said 
plea,  in  the  form  above  specified  in  the  sud  record ;  whereas 
by  the  law  of  the  land  of  this  realm  oi  England  the  said  Bridget 
ought  to  have  appeared  and  pleaded  in  the  said  plea  by  her 
friend,  and  not  by  the  said  Henry  Kempe  her  attemey ;  and 
therefore  inasmuch  as  the  said  Bridget  appeared  in  the  said 
plea  and  pleaded  in  bar  of  the  said  dower  in  form  aforesaid  by 
her  said  attorney,  and  not  by  her  friend,  as  by  the  law  of  the 
land  she  ought  to  have  appewred  and  pleaded,  the  said  Bridget 
says  that  in  the  record  and  proceedings  aforesaid,  and  also  in 
giving  the  judgment  aforesaid  there  is  manifest  error ;  and  she 
prays  that  the  judgment  aforesud  for  the  error  aforesaid  may 
be  revoked,  annulled,  and  altogether  held  for  nothing,  and 
that  she  the  said  Bridget  may  be  restored  to  all  things  which 
she  has  lost  by  occasion  of  the  judgment  aforesaid.  Where*  impatlnet. 
upon  on  the  same  ilfani&ijf  next  after  three  weeks  of  ^  ifi^ 
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« 
Dennis  r.    in  this  same  tenn,  before  our  stud  lord  the  king  at  Westminster 
Dennis.      comes  the  s^d  Frances  by  John  Saunders  her  attorney,  and 
'  thereupon  the  said  Frances,  having  heard  the  said  error  in 

[  SS3  ]      form  aforesaid  assigned,  prays  a  day  to  imparl  to  the  said  error, 
and  it  is  granted  to  her,  &c  and  thereupon  a  day  is  thereof 
given  to  the  said  parties  before  our  lord  the  king  until  the 
octave  of  St  Hilary  wheresoever,  &c.,  that  is  to  say,  to  the 
said  Frances  to  imparl  to  the  said  error  and  then  to  rejoin  to 
the  said  error.     At  which  day  before  our  said  lord  the  king 
at   Westminster  come  as  well  the  said  Frances  by  the  said 
Replieation,      John  Saunders  her  said  then  attorney,  as  the  said  Bridget 
^uja'J^'^  by  the  said  Sk  Alexander  Frasier  her  friend,  and  the  said 
until  tuchadaj,  Frances  says  that,  by  reason  of  any  thing  by  the  said  Bridget 
auMiumoom.    ^bove  for  error  assigned,  the  judgment  aforesaid  ought  not 
potmtntui    ^    to  be  reversed  or  annulled,  because  she  says  that  the  sud 
Bridget,  at  Bouchurch  aforesaid  in  the  said  record  above  men- 
tioned, from  the  time  of  her  nativity  was  and  continued  of 
sound  and  whole  mind  and  understanding  until  the  23d  day  of 
May,  in  the  22d  year  of  the  reign  of  our  lord  the  now  king, 
on  which  day  the  said  Bridget  at  Bouchurch  aforesaid,  purely 
by  the  visitation  of  God,  became  of  unsoimd  mind,  and  has 
and  traverses      always  Continued  so  from  thence  hitherto ;  without  this  that 
id^t'fo>rui"  ^^  ^^  Bridget  from  the  time  of  her -nativity  was  a  fool  and 
time  of  her       an  ideot  (4)  as  the  said  Bridget  has  above  alleged.     And  this 
***'***•  she  is  ready  to  verify ;  wherefore  she  prays  judgment,  and  that 

the  judgment  aforesaid  may  be  affirmed,  and  stand  and  remain 
in  its  full  force,  vigour  and  effect 
Rejoinder  *^^^  ^®  ^'^  Bridget  by  the  said  Sir  Alexander  Frasier  knt 

takes  issue         her  Said  fiiend,  as  before,  says  that  the  said  Bridget  from  the 
^^  ^*'  time  of  her  nativity  hitherto  was  a  fool  and  an  ideot  as  the 

siud  Bridget  has  in  the  assignment  of  the  sidd  errors  alleged, 
and  this  she  prays  may  be  inquired  of  by  the  country,  and 
the  said  Frances  likewise.  Therefore  the  sheriff  of  the  county 
of  Southampton  is  commanded  that  he  cause  to  come  before 
our  lord  the  king  on  the  octave  of  The  Purification  of  the 
Blessed  Mary,  wheresoever,  &c  twelve,  &c.  by  whom,  &c  and 


(4)  It  is  held,  that  if  an  ideot  sue,  he  defence  shall  be  admitted  to  defend  for 

must  appear  in  person,  and  anj  one  who  him.     But  a  lunatic^  or  one  who  becomes 

prays  to  be  admitted  as  his  friend  may  nan  compos  mentis,   must   appear  by 

sue  for  him.    So  if  an  action  be  against  guardian,  if  he  is  vfithm  age,  and  by 

him,  he  must  appear  in  his  proper  per-  attorney,  if  he  be  of  full  age.    4  Rep. 

son,  and  any  one  who  can  make  a  better  124.  b.  Beverley's  case. 
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who  neither,  &c  to  recognize,  &c  because  as  well,  &c  the    Dennis  v. 
same  day  is  given  to  the  said  parties  there,  &c     At  which      Dennis. 
day  before  our  lord  the  king -at  Westminster,  come  as  well  the  ' 

said  Bridget  by  the  said  Sir  Alexander  Frasier  her  friend,  as 
the  said  Frances  by  her  said  attorney,  and  the  sheriff  returns  Sheriff  returns 
the  said  writ  of  venire  facias  in  all  things  served  and  executed, 
together  with  a  panel  of  the  names  of  the  jurors  in  all  things 
executed,  none  of  whom  appeared,  &c :  Therefore  the  said  pi»tringa» 
sheriff  of  the  said  county  of  Southampton  is  commanded  that  ^     ^' 
he  distrain  the  said  jurors  by  all  their  lands  and  chattels  in  his 
bailiwick,  so  that  neither  they,  nor  any  one  of  them,  do  lay 
hands  on  the  same,  until  he  should  have  another  command 
from  our  said  lord  the  king  in  that  behalf;  and  that  he  an- 
swer to  our  said  lord  the  king  for  the  issues  of  the  same,  so 
that  he  may  have  their  bodies  before  our  said  lord  the  king 
in  15  days  of  Easter  wheresoever,  &c.,  unless  his  majesty's  Nisi  prius. 
justices,  assigned  to  take  the  assizes  in  the  said  county,  shall 
£rst  come  on  Wednesday  the  15th  day  of  March  at  the  castle 
of  Winton  in  the  said  county,  according  to  the  form  of  the 
statute,  for  the  default  of  the  said  jury,  because  none  of  them 
did  appear.     At  which  day,  before  our  said  lord  the  king  at 
Westminster  come  as  well  the  said  Bridget  by  the  said  Akx- 
ander  Frasier  her  friend,  as  the  said  Frances  by  her  said      [  ^^  ] 
attorney ;  and  the  said  justices  of  our  lord  the  king  of  assize 
before  whom  the  said  issue  was  tried,  have  sent  hither  their 
record  had  before  them  in  these  words,  to  wit :  Afterwards,  Postea, 
on  the  day  and  at  the  place  within  contained,  before  Sir 
Richard  Rainsford  knt.  one  of  the  justices  of  our  lord  the 
king  assigned  to  hold  pleas  before  the  king  himself,  and 
Lawrence  Swanton  esq.  associated  for  this  time  to  the  said 
RieJiard  Bainsford,  and  Sir  John  Vaughan  knt,  chief  justice 
of  oar  sidd  lord  the  king  of  the  bench,  justices  of  our  said 
lord  the  king  assigned  to  take  the  assizes  in  the  county  of 
Southampton  according  to  the  form  of  the  statute  &c.,  the 
presence  of  the  said  Sir  John  Vauffhan  not  being  expected  by 
virtue  of  his  said  majesty's  writ  of  si  non  omnes  &c,  -come  as 
well  the  within-named  Bridget  Dennis  by  her  friend  within 
named,  as  the  within-named  Frances  Dennis  by  her  attorney 
within-mentioned ;  and  the  jurors  of  the  jury,  whereof  men-   Tah», 
tion  is  within  made,  being  summoned,  some  of  them,  that  is 
to  say,  D.  H.,  H.  W.,  J,  K,  J.  W.,   T,  S.,  J.  H.,  E.  M., 
J.  M.,  W.  H.  junior,  W.  G.,    and  W.  T.,   come  and  are 
sworn  upon  that  jury ;  and  because  the  residue  of  the  jurors 
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of  the  same  jury  do  not  appear,  therefore  another  of  the  by- 
standers, being  chosen  by  the  sheriff  of  the  county  aforesud, 
at  the  request  of  the  said  Bridget  Dennis  and  by  the  com- 
mand of  the  said  justices,  is  appointed  anew,  whose  name  is 
annexed  to  the  within-written  panel,  according  to  the  form 
of  the  statute  in  such  case  lately  made  and  provided ;  which 
said  juror  so  appointed  anew,  to  wit,  J.  W.,  being  called,  like- 
wise comes;  who,  together  with  the  said  other  jurors  im- 
panelled and  sworn,  being  chosen,  tried  and  sworn  to  speak 
the  truth  of  the  matters  within  contained,  retired  from  the 
bar  here  to  confer  together  about  giving  their  verdict  there- 
on, and  having  so  conferred  together  and  agreed  among 
themselves,  returned  here  to  the  bar  to  give  their  verdict: 
Whereupon  the  said  Bridget  Dennis,  although  solemnly  called, 
comes  not,  nor  does  she  further  prosecute  her  writ  within 
specified  against  the  said  Frances  Dennis :  Whereupon  as  well 
the  record  and  proceedings  and  the  judgment  given  there- 
upon, as  the  cause  and  matter  aforesaid  above  for  error  as- 
signed and  alleged,  being  seen  and  by  the  court  of  our  said 
lord  the  king  here  more  fully  imderstood  and  diligently 
examined,  it  appears  to  the  court  of  our  said  lord  the  king 
here  that  the  said  record  is  in  no  wise  vitious  or  defective, 
and  that  there  is  no  error  in  the  sdd  record ;  therefore  it  is 
considered  that  the  judgment  be  in  all  things  affirmed,  and 
stand  in  full  force  and  effect ;  the  several-  matters  and  causes 
above  for  error  assigned  and  alleged  in  any  wise  notwith- 
standing :  And  it  is  further  considered  that  the  sud  Frances 
do  recover  against  the  said  Bridget  300/1  adjudged  to  the  sud 
Frances  by  the  court  of  our  lord  the  king  now  here,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided, 
for  her  damages,  costs  and  charges  which  she  has  sustamed 
by  reason  of  the  delay  of  execution  of  the  judgment  aforesaid, 
on  pretence  of  the  prosecution  of  the  said  writ  of  error,  and 
that  the  said  Frances  have  execution  thereof,  &c 
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8.  C.  2  her.  5.  TT^RROR  brought  by  Bridget  Dennis  agwnst  Frances  Dennis 
The^defendant  "^^  widow,  the  late  wifc  of  Edward  Dennis,  to  reverse  a 
in  error  took     judgment  in  dowcr  in  the  common  bench  of  lands  in  Bou- 

down  the  record  •'   /^ 
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church  and  other  places  in  the  county  of  SouthamptoHy  where     Dennis  v. 
the  defendant  appeared  by  attorney  and  pleaded  n'unques      Dbnnis. 
seizie  que  dower,  and  a  verdict  and  judgment  thereupon  for    '      ^ 
the  demandant  in  the  common  bench.     And  the  plainti£P  in  ^d  prweeded 
the  writ  of  error  in  Michaelmas  term  last  past  assigned  an  to  trial  at  the 
error  in  fact  in  this  manner^  that  is  to  say:  "Afterwards,  to  issue  joined, 
wit,  on  Monday  next  after  three  weeks  of  St  Michael  in  this  *°«*  *>«*^  g«^ 
same  term,  before  our  lord  the  king  at  Westminster,  comes  the 
said  Bridget  Dennis,  who  is  an  ideot,  by  Sir  Alexander  Frasier 
knt,  the  friend  of  the  said  Bridget,  by  the  court  here  specially 
admitted,  and  she  the  said  Bridget  says,  that  in  the  record  and 
proceedings  aforesaid,  and  also  in  giving  the  judgment  afore- 
said, there  is  manifest  error  in  this,  to  wit,  that  she  the  said 
Bridget  is,  and  on  the  day  of  suing  out  the  original  of  the  sdd 
Frances,  and  also  from  the  time  of  her  nativity  continually 
hitherto,  was,  a  fool  and  an  ideot  never  enjoying  lucid  inter-       > 
Tab,  so  that  she  neither  is  nor  was  sufficient  to  manage  her 
manors,  messuages,  lands,  tenements,  goods  and  chattels;  and 
it  appears  in  the  said  record  that  she  the  said  Bridget  appeared 
in  the  said  plea  by  the  said  Henry  Kempe  then  her  attorney, 
and  pleaded  in  bar  of  the  said  dower  demanded  by  the  said 
Frances  in  the  said  plea,  in  form  above  specified  in  the  said 
record ;  whereas  by  the  law  of  the  land  of  this  realm  of  Eng-- 
land  the  said  Bridget  ought  to  have  appeared  and  pleaded  in 
the  plea  aforesaid  by  her  friend,  and  not  by  the  said  Henry 
Kempe  her  attorney  ;  and  therefore  inasmuch  as  the  said  Brid- 
get appeared  in  the  said  plea,  and  pleaded  in  bar  of  the  said 
dower  in  form  aforesaid  by  her  said  attorney  and  not  by  her 
friend,  as  by  the  law  of  the  land  she  ought  to  have  appeared 
and  pleaded,  the  said  Bridget  says  that  in  the  record  and  pro- 
ceedings aforesaid,  and  also  in  giving  the  judgment  aforesaid, 
there  is  manifest  error;   and  she  prays  that  the  judgment 
aforesaid  for  the  error  aforesaid,  may  be  revoked,  annulled      [  336  ] 
and  altogether  held  for  nothing,  and  that  she  the  said  Bridget 
may  be  restored  to  all  things  which  she  hath  lost  by  occasion 
of  the  judgment  aforesaid."     Upon  which  the  defendant  in 
error  prayed  a  continuance  until  Hilary  term  now  past,  and 
then  the  defendant  rejoined  to  the  error  in  this  manner,  to 
wit:  "  At  which  day  before  our  said  lord  the  king  at  West- 
minster  come  as  well  the  said  Frances  by  John  Saunders  her 
attorney,  as  the  said  Bridget  by  the  said  Sir  Alexander  Frasier 
her  friend,  and  the  said  Frances  saith  that  by  reason  of  any 
thing  by  the  said  Bridget  above  for  error  assigned,  the  judg- 
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Dennis  v.    ment  aforesidd  oaght  not  to  be  reversed  or  aimnlled»  because 
Dennis,      ehe  says  that  the  said  Bridget  at  Bouchurch  aforesaid  in  the 
•  said  record  above  mentioned^  from  the  time  of  her  nativity 

was  and  continued  of  sound  and  whole  mind  and  understand- 
ing until  the  23d  day  of  May  in  the  22d  year  of  the  reign  of 
our  said  lord  the  now  king,  on  which  day  she  the  said  Bridget 
at  Bouchurch  aforesaid,  purely  by  the  visitation  of  God,  be- 
came of  unsound  mind,  and  has  always  continued  so  from 
thence  hitherto ;  without  this  that  the  said  Bridget  from  the 
time  of  her  nativity  was  a  fool  and  an  ideot  as  the  said  Bridget 
has  above  alleged ;  and  this  she  is  ready  to  verify ;  wherefore 
she  prays  judgment,  and  that  the  judgment  aforesaid  may  be 
affirmed  and  stand  and  remain  in  its  full  force  and  vigour  and 
effect."  And  on  this  traverse  the  plaintiff  in  error  took  issue ; 
whereupon  the  defendant  in  error  this  last  vacation,  being 
the  first  assizes  after  the  issue  was  joined,  took  a  record  of 
nisi  prius,  and  proceeded  to  trial  before  the  justices  of  assize 
in  the  county  of  Southampton^  where  the  plaintiff  in  error  was 
nonsuited. 

And  now  in  the  beginning  of  this  term,  it  was  moved  that 
the  postea  should  not  be  recorded,  but  that  there  should  be  a 
new  trial,  because  the  said  Sir  Alexander  Frasier  being  king's 
physician^  and  several  of  the  royal  family  ^being  unweU,  he 
could  not  attend  the  trial  And  for  the  matter  in  law  it  was 
urged,  that  the  defendant  had'  proceeded  to  trial  before  his 
time ;  for  it  being  the  first  assizes  after  issue  joined,  the  plain- 
tiff had  liberty  to  proceed  to  trial  or  not  at  his  election ;  and 
before  he  had  made  de&ult,  the  defendant  could  not  ha^e 
a  trial  by  proviso  (5) ;  but  notwithstanding  all  these  objec- 
tions, the  postea  was  recorded,  and  the  judgment  afterwards 
affirmed,  as  you  see  entered  in  the  pleadings  in  this  case. 

(5)  But  this  was  not  a  trial  by  proviso,  its  name.     Nor,  as  it  seems,  was  a  trial 

as  appears  by  the  entry  of  the  venire  by  proviso  necessary  in  this  case ;  be- 

and  distringas  in  page  333. ;  for  when-  cause  it  is  holden,  that  on  an  issue  of 

ever  the  defendant  carries  down   the  fact  in  a  writ  of  error,  the  defendant 

cause  by  proviso,  the  following  clause  may  carry  down  the  cause  to  trial  with- 

is  inserted  in  the  ventre  and  £?w/rin^fls  .•  out   a  rule   for  trying  it  by  proviso, 

"  provided  always,   that  if  two  writs  which  is  absolutely  necessary  to  be  ob- 

"  thereof  should  come  to  you,  one  of  tained,  as  we  shall  see  presently,  when 

"  them  only  return  and  execute  ;'*  from  the  defendant  takes  down  the  record  to 

which  clause  the  trial  by  proviso  takes  trial  by  proviso,  (a)    And  by  the  re- 


(a)  [No  such  rule  is  now  requisite ;  wk  infr^  p.  336  a.  note  (c).] 
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port  of  the  principal  case  in  2  Lev.  5.  it 
appears,  that  the  defendant  did  in  fact 
cany  down  the  record  to  the  first  assizes 
after  issue  joined  wiihaui  a  proviso, 
which  the  court  afterwards  held  he 
might  do,  for  he  was  an  actor  in  the  first 
suit  and  was  delayed,  and  a  precedent 
▼as  cited  where  the  same  thing  had  been 
done  before.  So  in  replevin^  prohibition, 
and  quare  impedit^  the  defendant  is  con- 
sidered as  an  actor,  for  he  is  entitled  in 
the  former  case  to  a  return ;  in  the  se- 
cond to  a  consultation ;  see  1  Saund. 
140.  Croucker  v.  ColiinSy  note  (5) ;  and 
ia  the  last  to>  writ  to  the  bishop ;  and 
therefore  it  seems  the  defendant  may 
carry  down  the  record  to  trial  in  these 
suits  at  the  assizes  next  after  issue  joined 
wi^out  a  proviso,  as  well  as  in  a  writ  of 
error:  2  Salk.  652.  Queen  v.  Banks: 
though  even  in  these  cases  the  general 
practice  seems  to  be  for  the  defendant 
to  insert  the  clause  of  proviso  in  the 
centre,  distringas,  or  k^as  corpora. 
S  T.  R.  661.  Jones  v.  Concannen.  1 
Black.  Rep.  375.  Eggleion  v.  Smart 

It  is,  however,  true,  that  where  the 
defendant  proceeds  to  trial  by  proviso, 
he  cannot  do  so,  until  the  plaintiff  has 


been  guilty  of  a  laches  or  default  in  not 
proceeding  to  trial  when  by  the  course 
and  practice  of  the  court  he  ought  to 
have  done.  (6)  And  before  the  defend- 
ant can  have  such  trial  by  proviso,  it  is 
necessary  that  the  issue  should  be  en- 
tered on  record :  and  therefore,  if  it  be 
not  already  done,  the  defendant  must 
for  that  purpose  obtain  a  rule  for  the 
plaintiff  to  enter  the  issue ;  and  unless  he 
does  so  within  a  limited  time  after,  the 
defendant  may  sign  a  judgment  of  non- 
pros ;  but  if  the  plaintiff  does  accord- 
ingly enter  the  issue,  and  is  afterwards 
guilty  of  delay  in  not  proceeding  to 
trial,  the  defendant  must  then  procure 
a  rule  for  a  trial  by  proviso,  which  rule 
is  essentially  necessary  to  enable  him  to 
take  down  the  record,  though  it  may  be 
obtained  by  him,  after  he  has  given 
notice  of  trial.  2  Str.  1055.  Dodson 
V.  Taylor.  1  T.  R.  695.  King  v. 
PippeU.  Tidd's  Prac.  689.  (c)  But  if 
the  venue  be  laid  in  London  or  Middle- 
sex,  the  defendant  cannot  give  a  rule  for 
the  plaintiff  to  enter  the  issue  the  same 
term  it  is  joined,  unless  notice  of  trial 
has  been  given ;  and  in  a  country  cause 
the  plaintiff  is  no  ways  bound  to  enter 


(b)  This  is  equally  true,  after  a  new 
trial  granted.  5  Taunt.  577.  Stafford- 
shire  and  Worcestershire  Canal  v.  Trent 
and  Mersey.  1  Marsh.  218.  S.  C. 
[Where,  upon  a  special  jury  cause 
being  called  on  for  trial,  there  was  not 
a  full  special  jury,  and  neither  party 
prayed  a  tales,  it  was  held,  that  as 
there  was  no  default  in  the  plaintiff, 
the  defendant  could  not  afterwards  take 
down  the  record  by  proviso.  9  B.  &  C. 
169.  Phillips  y.  Dance.  The  defend, 
ant's  right  to  take  the  cause  down  by 
proviso,  applies  to  cases  of  trials  before 
the  sheriff  under  stat.  3  &  4  W.  4.  c.  42. 
s.  17.  12  M.  &  W.  307.  Harrison  v. 
Sutton,  In  ordinary  cases  the  court  has 
no  right  to  preclude  a  defendant  from 


taking  down  a  cause  by  proviso,  this 
being  the  remedy  the  law  has  provided 
to  prevent  the  cause  from  hanging  oter 
his  head  for  an  indefinite  time.  4  Bing. 
N.C.305.  JVhittaker  V.Mason.  5  Scott, 
740.  S.C] 

1(c)  But  now  by  Reg.  Gen.  ff.  T.  2 
W.  4.  r.  70.,  «*  No  entry  of  the  issue 
"  shall  be  deemed  necessary  to  entitle  a 
**  defendant  to  move  for  judgment  as 
'<  in  case  of  a  nonsuit,  or  to  take  the 
"  cause  down  to  trial  by  proviso."  And 
"  by  r.  71.,  No  trial  by  proviso  shall  be 
'<  allowed  in  the  same  term  in  which  the 
''  default  of  the  plaintiff  has  been  made, 
'^  and  no  rule  for  a  trial  by  proviso  shall 
"  be  necessary."] 
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the  issue  the  game  term;  Tidd*8  Prac. 
662,663. ;  and  when  the  issue  is  entered, 
the  plaintiff  is  held  to  be  guilty  of  such 
a  laches  or  default  as  entitles  the  defend- 
ant to  carry  down  the  cause  by  proviso^ 
if  he  do  not  proceed  to  trial,  in  a  town 
cause,  in  the  sitting  next  after  the  term 
in  which  the  issue  is  so  entered ;  and  in 
a  country  cause,  at  the  next  assizes  after 
the  issue  is  so  entered,  (d)  And  when 
the  defendant  intends  to  proceed  by 
proviso,  he  must  give  the  same  notice  of 
trial  to  the  plaintiff,  as  the  plaintiff  would 
have  been  obliged  to  have  given  him  (e); 
and  if  the  defendant  after  such  notice 
does  not  proceed  to  trial,  or  does  not 
countermand  it  in  due  time,  he  is  liable 
to  pay  the  plaintiff  his  costs;  Tidd'sPrac. 
688.  1  T.  R.  696.  King  v.  Pippett ;  and 
where  both  the  plaintiff  and  defendai\jt 
give  notice  of  trial,  and  do  not  go  to 
trial,  both  are  entitled  to  costs.  Sellon. 
Prac  418.  (/)  But  if  they  both  carry 
down  records,  the  trial  shall  be  by  the 
plaintiff's  record,  if  he  enters  it  with 
the  judge's  marshal ;  otherwise  the  de- 
fendant may  proceed  on  his  record. 
Tidd's  Prac.  686.  (g)  By  statute  7  & 
8  W.  S.  c  32.  8. 1.  it  is  enacted,  that  if 


any  defendant,  or  tenant,  in  any  action 
depending  in  any  of  the  courts  at  West' 
minster  shall  be  minded  to  bring  to  trial 
any  issue  joined  against  him,  token  by 
the  course  in  any  of  the  said  courts  he 
may  lawfully  do  the  same  by  proviso, 
such  defendant  or  tenant  may,  of  the 
issuable  term  next  preceding  such  in- 
tended trial  to  be  had  at  the  next  assizes, 
sue  out  a  new  venire  facias  to  the  she- 
riff by  proviso,  and  prosecute  the  same 
by  writ  o£  habeas  corpora,  or  distringas 
with  a  nisiprius,  as  though  there  had 
not  been  any  former  venire  facias  sued 
out  or  returned  in  that  cause,  and  so 
toties  quoties  as  the  matter  shall  require. 
Where  the  record  is  carried  down  by 
the  defendant,  and  the  issue  happens  to 
be  upon  the  plaintiff,  who  is  therefore 
to  begin  first,  but  he  does  not  appear, 
the  defendant  must  not  enter  upon  his 
proof  and  take  a  verdict,  but  the  proper 
course  is  held  to  be  to  call  the  plaintiff 
and  nonsuit  him.  It  was  so  done  in  the 
principal  case,  as  appears  by  the  plead- 
ings, and  was  so  adjudged  in  Gardener 
V.  Davis,  1  Wib.  300.,  and  in  Hicks  v. 
Young,  Barnes,  4^8.  (h) 
The  trial  by  proviso  was  formerly  the 


(d)  [See  supr^  note  (c).] 

(«)  But  there  is  this  exception :  After 
a  lapse  of  four  terms,  the  plaintiff  must 
give  the  defendant  a  term's  notice  of 
trial  (Tidd's  Prac.  797.) ;  but  the  de- 
fendant need  not  do  this  in  case  of  a 
trial  by  proviso.  2  B.  &  A.  594.  Theo- 
bald  V.  Crickmore.  1  Chit.  Rep.  317. 
S.C. 

(/)  \.Secus,  where  the  cause  was 
made  a  remanet  by  consent  of  both 
parties.  4  M.  &  W.  407.  Blow  v. 
WyaU.'\ 

(g)  This  is  by  rule  of  K.  B.  M.  T. 
4  Ann.  But  the  rule  applies  only  to 
cases  where  both  the  plaintiffs  and 
defendant's  records  are  carried  down 


in  a  triable  shape.  Thus  where  the 
plaintiff  having  omitted  to  give  due  no- 
tice of  trial,  entered  his  record  in  the 
marshal's  book,  subsequent  to  the  entry 
of  the  defendant's  record  by  proviso, 
upon  which  due  notice  of  trial  bad 
been  given  ;  it  was  holden,  that  the  de- 
fendant had  a  right  to  go  to  trial  on  his 
record,  and'  that  the  plaintiff,  not  hav- 
ing then  appeared,  was  properly  non- 
suited. 1  B.  &  A.  253.  Brown  v.  Otiley. 
(h)  [3  Bing.  290.  Anderson  v.  Shaw. 
11  Moo.  44.  S.C.  But  if  instead  of  so 
doing,  the  defendant  takes  a  verdict,  the 
court  will  not,  generally  speaking,  permit 
the  plaintiff  to  set  it  aside,  unless  on  the 
terms  of  consenting  to  a  nonsuit  being 
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ooly  way  which  the  defendant  had  to 
get  rid  of  the  action,  where  the  plaintiff 
neglected  to  proceed  to  trial ;  but  the 
expence  and  delay  attending  such  trial 
was  obviously  a  grea^  inconvenience 
and  vexation ;  therefore  to  remedy  such 
mischief  in  most  cases  in  future,  it  was 
enacted  by  statute  14  Geo.  2.  c  17* 
**  That  where  any  issue  is  or  shall  be 
''joined,  in  any  action  or  suit  at  law, 
^  in  any  of  his  majesty's  courts  of  re- 
*^  cord  at  Westminster^  courts  of  great 
''sessions  in  Walesa  Chester,  and  the 
*^  courts  of  Durham  and  Lancaster ^  and 
"  the  plaintiff  or  plaintiffs  in  any  such 
"  action  or  suit  hath  or  have  neglected, 
"  or  shall  neglect,  to  bring  such  issue 
"  on  to  be  tried,  according  to  the  course 
"  and  practice  of  the  said  courts  respec' 
"  /tve/y,  it  shall  and  may  be  lawful  for 
"  the  judge,  or  judges  of  the  said  courts 
"  respectively,  at  any  time  after  such 
"  neglect,  upon  motion  made  in  open 
"  court  (due  notice  having  been  given 
"  thereof),  to  give  the  like  judgment 
"for  the  defendant  or  defendants  in 
"  every  such  action  or  suit,  as  in  cases 
"  of  nonsuit ;  unless  the  said  judge  or 
"judges  shall,  upon  just  cause  and  rea- 
"  sonable  terms,  allow  any  further  time 
"  for  the  trial  of  such  issue ;  and  if  the 
"  plaintiff  or  plaintiffs  shall  neglect  to 
"  try  such  issue^  within  the  time  so  al- 
"  lowed,  then  and  in  every  such  case, 
"  the  said  judge  or  judges  shall  proceed 
"  to  give  such  judgment  as  aforesaid. 
"  Provided  always,  that  all  judgments 
"  given  by  virtue  of  this  Act,  shall  be 
"  of  the  like  force  and  effect  as  judg- 
"  ments  upon  nonsuit,  and  of  no  other 
"  force  or  effect :  Provided  also,  that 
"  the    defendant   or    defendants   shall 


"  upon  such  judgment  be  awarded  his, 
"  her  or  their  costs,  in  any  action  or 
**  suit  where  he,  she  or  they  would 
"  upon  nonsuit  be  entitled  to  the  same, 
"  and  in  no  other  action  or  suit  what- 
"  soever." 

This  statute  has  been  held  not  to  ex« 
tend  to  replevin,  because  the  defendant 
may  carry  down  the  cause  to  trial  him- 
self. 1  Black.  Rep.  S75.  Eggkton  v. 
Smiih.  3  T.  R.  661.  Jones  v.  Con- 
cannen.  6  T.  R.  400.  Shortridge  v. 
Hiern.  There  seems  to  be  an  inaccu- 
racy in  the  reason  assigned  for  this, 
namely,  because  the  defendant  may 
carry  the  record  down  to  trial  by  /wo- 
visOy  for  that  equally  applies  to  all  other 
cases ;  but  the  true  reason  seems  to  be, 
because  the  defendant  may  carry  down 
the  record  to  trial  without  a  proviso^  as 
well  as  the  plaintiff.  It  is  settled,  that 
the  defendant  in  replevin  may  take 
down  the  record  immediately  after  issue 
joined,  and  not  wait  until  the  plaintiff 
has  been  guilty  of  a  default,  which  every 
defendant  must  do,  if  he  proceed  by 
proviso ;  and  therefore  as  the  defendant 
may  carry  down  the  record  immediately 
to  trial  as  well  as  the  plaintiff,  it  follows 
that  the  statute  of  14  Geo.  2.  does  not 
apply  to  the  action  of  replevin.  So  if 
the  statute  has  been  once  complied  with,  * 
as  where  the  plaintiff  has  carried  the 
cause  down  to  trial  and  obtained  a  ver- 
dict, which  was  afterwards  set  aside,  or 
was  nonsuited,  and  the  nonsuit  set  aside, 
or  the  cause  was  made  a  remanet ;  and 
the  plaintiff  neglects  to  go  to  trial 
again,  the  defendant  cannot  in  these 
cases  have  judgment  as  in  case  of  a 
nonsuit  (t),  but  he  must  still  carry  down 
the  record  by  proviso,  as  before  the 


entered.     I  B.  &  C.  110.  Hodgson  v. 
Forster.    2  D.  &  R.  221.  S.  C] 

(i)  But,  at  the  sittings  in  London  and 
Westminster^^  the  cause  being  made  a 
remanetj   does    not    prevent    the    de- 


fendant from  moving  for  judgment  as 
in  case  of  a  nonsuit  2  B.  &  A.  709. 
Gadd  V.  Bennett.  [6  B.  &  C.  125. 
Ham  V.  Gregg.  9  D.  &  R.  125.  S.  C] 
Au'i  the  defendant  may  do  so,  where 
z  4 
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statute.  1 T.  R.  4^92.  King  v,  Pippett. 
3  T.  R.  1.  Mewhum  v.  Langley.  1  H. 
Black.  103.  Porzelius  v.  Maddocks,  (j) 
The  course  and  practice  of  the  courts 
referred  to  by  the  statute  of  14  Geo.  2. 
is  that  which  before  regulated  the  trial 
by  proviso ;  and  as  the  defendant  could 
not  have  had  such  trial  until  the  plain- 
tiff had  been  guilty  of  laches,  nor  until 
after  the  issue  was  entered  on  record,  so 
neither  till  then  is  he  entitled  to  judg- 
ment as  in  case  of  a  nonsuit.     Tidd's 


Prac.  690.  It  has  been  already  noticed, 
that  if  the  venue  be  laid  in  London  or 
Middlesex,  the  defendant  cannot  give 
a  rule  for  the  plaintiff  to  enter  his  issue 
the  same  term  in  which  it  is  joined,  un- 
less notice  of  trial  has  been  given ;  and 
accordingly  it  is  held,  that  in  a  town 
cause,  unless  notice  of  trial  has  been 
given,  the  defendant  cannot  move  for 
judgment  as  in  case  of  a  nonsuit,  the 
next  term  after  that  in  which  issue  was 
joined,  although    it  was  joined   early 


the  plaintiff  withdraws  his  record,  after 
entering  it  for  trial.  1  East,  346.  Sut^ 
ton  V.  Harrison.  Reed  v.  Stone,  JE,  T. 
36  Geo.  3.  cited  by  Le  Blanc  J.  in  But- 
ton V.  Harrison.  The  same  point  was 
taken  for  granted  in  7  T.  R.  178.  Rat/- 
ner  v.  Spicer.  2  H.  BI.  280.  Jordaine 
V.  Sharp.    But  in  5  Taunt  87.   Mul- 

lings  V. ,  where  the  plaintiff  had 

entered  four  causes  arising  out  of  the 
same  transaction,  and  having  a  verdict 
against  him  in  the  first,  withdrew  the 
records  in  the  others  on  account  of  a 
prejudice  which  he  perceived  to  exist  in 
the  minds  of  the  jury  ;  the  court  of  C.  B. 
discharged  the  rule  for  judgment  as  in 
case  of  a  nonsuit  unconditionally.  On 
the  plaintiff's  first  default,  the  motion 
for  judgment  as  in  case  of  a  nonsuit,  is 
for  a  rule  to  shew  cause ;  and  a  very 
slight  excuse  is  in  general  sufiicient  to 
induce  the  courts  to  discharge  the  rule^ 
upon  the  plaintiff  giving  a  peremptory 
undertaking  to  try  the  cause  at  the  next 
sittings  or  assizes.  [See  2  Chitt.  Arch. 
1077,  1078.  7th  edit.]  But  if  after 
giving  such  undertaking  the  plaintiff 
again  makes  default,  the  motion  then  is 
for  a  rule  absolute  in  the  first  instance, 
and  the  courts  will  not  set  aside  that 
rule  without  some  real  and  satisfactory 
excuse.  Tidd*s  Prac.  808.  et  seq.  [2 
Chitt.  Arch.  1079.  By  Reg.  Gen.  H 
T.  2  W.  4.  r.  69.,  «  No  motion  for 
^'judgment  as  in  case  of  a  nonsuit  shall 


^<  be  allowed  after  a  motion  for  costs 
"  for  not  proceeding  to  trial  for  the 
*<  same  default ;  but  such  costs  may  be 
'<  moved  for  separately,  t .  e.  withoat 
<<  moving  at  all  for  judgment  as  in  case  of 
"  a  nonsuit,  or  after  such  motion  is  dis- 
**  posed  of :  or  the  court,  on  discharging 
<<  a  rule  for  judgment  as  in  case  of  a 
"  nonsuit,  may  order  the  plaintiff  to  pay 
**  the  costs  of  not  proceeding  to  trial, 
<'  but  the  payment  of  such  costs  shall 
"  not  be  made  a  condition  of  discharge 
"  ing  the  rule."] 

(y)  But  after  a  new  trial  granted, 
he  cannot  carry  it  down,  until  the  plain- 
tiff has  been  guilty  of  a  laches  in  not 
proceeding  to  trials  when  by  the  course 
and  practice  of  the  court  he  ought  to 
have  done  so,  any  more  than  in  the  case 
of  a  first  trial.  See  antfe,  336  a.  n.  (6). 
[One  of  several  defendants  may  obtain 
a  rule  for  judgment  as  in  case  of  a  non- 
suit, which  will  authorize  a  general  judg- 
ment to  be  entered  against  the  plaintiff; 
5B.  &C.768.  Jones  y.  Gibson.  8D.& 
R.  592.  S.  C;  and  the  rule  must,  in  form, 
be  for  judgment  for  all  the  defendants. 
5  Dowl.  393.  Downing  v.  Jennings.  1 
Dowl.  N.S.  16.  Saiager  v.  Thompson.  If 
one  of  two  defendants  in  assumpsit  suf- 
fer judgment  by  default,  the  other  may 
move  for  judgment  as  in  case  of  a  non- 
suit. 4?M.&W.649.  Stuart  v.  Rogers.] 
In  the  C.  B.  a  motion  cannot  be  made 
for  such  a  judgment  pending  a  demur- 
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enough  to  enable  the  plaintiff  to  give 
DOtioe  of  trial  for  the  sittings  after  that 
term;  4  T.  R.  557.  Muni  v.  Trema- 
mtmdo,  1  H.  Black.  12S.  Baker  v. 
Neunnan.  Ibid.  282.  Woulfe  v.  ShoUss 
the  plaintiff,  in  such  case,  having  the 
whole  of  the  next  term  to  enter  the 
issae,  and  no  laches  can  be  imputed  to 
him  till  the  term  after.  Tidd's  Prac. 
691.  (k)  But  if  notice  of  trial  has  been 
given  in  a  town  cause  for  a  sitting  in 
term,  the  defendant  may  move  for 
judgment  as  in  case  of  a  nonsuit,  the 
next  term,  being  the  term  after  that 


in  which  the  issue  ought  to  have  been 
entered.  Ibid.  In  a  country  cause 
where  notice  of  trial  is  given  for  the 
assizes,  the  defendant  may  move  for 
judgment  as  in  case  of  a  nonsuit,  the 
next  term ;  but  the  plaintiff  is  not  bound 
to  give  notice  of  trial  till  the  term  suc- 
ceeding that  in  which  issue  is  joined ; 
2  T.  R.  784.  Hall  v.  Buchanan;  and 
if  he  do  not,  the  defendant  cannot  move 
for  judgment  as  in  case  of  a  nonsuit, 
till  after  the  next  assizes.  Tidd's  Prac. 
692.  (/) 


rer.  Tidd's  Prac.  805.  2  Marsh.  364. 
Butcher  v.  Kieman, 

{k)  []In  town  causes,  where  issue  is 
joined  in,  or  in  the  vacation  before,  any 
term,  a  motion  for  judgment  as  in  case 
of  a  nonsuit  may  be  made  in  the  second 
term  next  after :  Thus  if  issue  be  joined 
in,  or  in  vacation  before,  Hilary  term, 
the  motion  may  be  made  in  Trinity 
term.    10  M.  &  W.  77.  Heeles  v.  Kidd.^ 

(/)  []In  country  causes,  if  issue  be 


joined  in,  or  in  vacation  before,  an 
issuable  term^  the  motion  may  be  made 
after  the  lapse  of  two  assizes :  If  issue 
be  joined  in,  or  in  vacation  before,  a 
non-issuable  term,  the  motion  may  be 
made  after  the  lapse  of  one  assize.  10 
M.  &  W.  78.  Heeles  v.  Kidd.  The 
time  for  moving  is  the  same  in  cases  to 
be  tried  before  the  sheriff  as  in  those  at 
Nisi  Prius.  11  M.  &  W.  105.  Harrison 
V.  Jones.l^ 


Cooke  versris  Whorwood. 

HU.  22  &  23  Car.  11.  Regis.     Rot  116. 

/ASSUMPSIT  to  perform  an  award.  The  plamtiflF  de- 
-^^  clares  that  there  was  a  dispute  between  the  defendant 
and  him  concerning  the  arrears  of  rent,  and  that  they  8ul>- 
mitted  to  arbitration,  and  mutually  promised  to  perform  it ; 
and  then  he  shews  the  award,  by  which  the  defendant  was 
awarded  to  pay  the  plaintiff  several  sums  of  money  at  several 
times,  and  that  the  defendant  shall  give  a  bond  in  the  penalty 
of  1800i  with  a  sufficient  surety  to  pay  it  accordingly ;  and 
further  that  each  party  shall  release  to  the  other  aU  things 
submitted  to  their  award,  &c  And  the  plaintiff  shews  that 
the  time  for  payment  of  part  of  the  money  awarded  was  past, 
and  that  the  defendant  had  not  paid  that  part  of  the  money 
awarded  to  him,  "nor  has  he  given  any  bond  for  the  pay- 
ment of  the  said  money,  according  to  the  form  and  effect 


[  S37  ] 
Case  56. 


&  C.  1  Lev.  6. 
S  Keb.  767. 
See  ante,  293. 
Pope  r.  Brett. 
An  award,  that 
one  of  the  par- 
ties shall  be 
bound  in  a 
bond  to  an- 
other, is  good, 
but  not  that  he 
shall  find  a 
surety  to  enter 
into  a  bond. 
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Cooke  v. 
Whor- 

WOOD. 


*  Marthamo. 
Jemz. 

t  Bro.  Arbi- 
trament, 39.  51. 
^  Ecclestade  o. 
Mallard. 
If  money  is 
awarded  to  be 
paid  at  different 
times,  oMMun^uit 
will  lie  on  the 
award  for  each 
sum  as  it  be- 
comes due.  (6) 


of  the  said  award;"  wherefore  he  brought  this  action*  The 
defendant  pleaded  that  the  said  arbitrator  did  not  make  Buch 
award,  and  this  fie  is  recuiy  to  verify ^  &c- ;  upon  which  the 
plaintiff  demurs  and  shews  for  cause  that  the  defendant  ought 
to  have  concluded  his  plea  to  the  country.  Quod  fait  con- 
cessunu  (1) 

But  it  was  objected,  that  the  declaration  was  not  sufficient, 
because  aU  the  days  of  payment  were  not  past,  and  also  be- 
cause the  award  was  not  good  to  award  the  defendant  to  find 
a  surety  to  enter  into  a  bond  to  pay  the  money, 

Sed  non  allocatur  ;  for  true  it  is,  that  the  award  that  the 
defendant  shall  find  a  surety  is  not  good  (2) ;  but  the  award, 
that  the  defendant  himself  shall  be  bound  in  a  bond,  is  good 
enough  (a);  and  the  breach  is  assigned  that  the  defendant 
himself  has  not  given  any  bond  according  to  the  award,  and 
no  breach  is  assigned  for  not  finding  a  surety.  See  for  this 
Yelv.  97.*  19  Edw.  4.  1.  f  contra^  as  it  seems.  Cro.  Eliz. 
4.  X  And  as  to  the  other  objection,  the  court  was  clear  that 
the  action  might  be  brought  for  such  sum  of  money  only  as 
was  due,  at  the  time  of  bringing  the  action,'  and  the  plaintiiF 
should  recover  damages  accordingly ;  and  when  another  sum 
of  the  money  awarded  shall  become  due,  the  plaintiff  may 
commence  a  new  action  for  that  also,  and  so  toties  quoties ; 
wherefore  it  was  adjudged  for  the  plaintiff,  and  a  writ  of 
inquiry  awarded. 


(1^  For  there  is  a  complete  issue  be- 
tween the  parties,  Damely,  a  direct  ne- 
gative and  affirmative,  the  declaration 
stating  that  the  arbitrator  macle  an 
award,  and  the  plea  alleging  that  he 
nuuie  no  award,  and  therefore  the  plea 
ought  to  conclude  to  the  country  :  See 


antd,  190.  Roberts  v.  Marriett,  Com. 
Dig.  Pleader  (£  32.)  1  Saund.  193. 
Hayman  v.  Gerrard,  note  (1). 

(2)  S.P.  1  Rol.  Abr.  248.  (F).  pi. 
2,  3.  Leon.  62.  Norwich  v.  Norwich. 
1  Show.  82.  Thursby  y.  Hdlburt.  S.C. 
Carth.  159.    3  Mod.  272. 


(a)  [So  where  upon  a  reference  of  a 
cause  and  all  matters  in  difference  be- 
tween the  plaintiff  and  defendant,  the 
main  question  was,  which  of  them 
should  pay  the  expences  of  a  ship,  in 
which  they  had  been  jointly  interested, 
incurred  after  March  24.  1838:  and 
the  arbitrator  directed  the  plaintitf  to 
pay  them  and  to  give  the  defendant  a 


bond  of  indemnity  against  the  paydient 
of  such  expences  ;  it  was  held,  (^Maule 
J.  dubitante,)  that  the  award  was  good : 
And  the  principal  case  was  cited  and 
relied  on  by  Tindal  C.  J.  and  Boson- 
guetJ.  6'Bing.  N.C.  118.  Brown  r. 
Watson.  8  Scott,  386.  S,C.] 
(b)  [See  antej  303.  notes  (6)  and 


0 
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Mildmay  versus  Smith  &  al'.  Case  57. 

HiL  22  &  23  Cax.  11.  Regis.     Rot.  361. 

UR  lord  the  king  has  sent  to  his  right  trusty  and  well-  writ  of  error 
beloved  Sir  John  Vaughan  knt-,  his  chief  justice  of  the  "*  *.  *"'*  /«^ 
bench^  his  writ  close  in  these  words,  to  wit :  Charks  the  2d,  by 
the  grace  of  God,  of  England,  Scotland,  France,  and  Ireland, 
king,  defender  of  the  faith,  &c  to  our  right  trusty  and  well- 
beloved  Sir  John  Vaughan  knt.  our  chief  justice  of  the  bench, 
greeting :  Because  in  the  record  and  proceedings,  and  also  in 
the  giving  of  judgment,  and  adjudication  of  execution  of  the 
said  judgment  upon  our  writs  of  scire  facias  prosecuted  by 
Matthew  Smith,  Richard  Alchoime,  Hercules  Horsey,  and  Peter 
Petty,  against  Henry  Mildmay  esq.  late  sheriff  of  the  county 
of  Southampton,  out  of  our  court  before  you  and  your  com- 
panions our  justices  of  the  said  bench,  as  it  is  said,  manifest 
error  has  intervened,  to  the  great  damage  of  the  said  Henry, 
as  by  his  complaint  we  are  informed :  We  being  willing  that 
the  error,  if  any  there  be,  should  in  due  manner  be  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in 
this  behalf,  do  command  you,  that  if  execution  be  adjudged 
upon  our  said  writs  of  scire  facias,  then  you  send  to  us  dis- 
tinctly and  openly  under  your  seal,  the  record  and  proceed- 
ings thereof,  with  all  things  concerning  the  same,  and  this 
writ,  so  that  we  may  have  them  on  the  morrow  of  7%e  Puri- 
fcation  of  the  Blessed  Mary,  wheresoever  we  shall  then  be  in 
England:  that  the  record  and  proceedings  aforesaid  being 
inspected,  we  may  cause  to  be  further  done  thereupon,  for 
correcting  that  error,  what  of  right  and  according  to  the  law 
and  custom  of  England  ought  to  be  done.  Witness  ourself 
at  Westminster  the  23d  day  of  November  in  the  22d  year  of 
our  reign. 
Which  said  writ  is  returned  in  these  words,  to  wit :  «rj,^  chief  jus- 

The  answer  of  Sir  John  Vaughan  knt.,  the  chief  justice  ^^'*  returD. 
within-named : 

The  record  and  proceedings  of  the  judgment  and  adjudica- 
tion of  execution,  whereof  mention  is  within  made,  with  aU 
things  concerning  the  same,  I  send  before  our  lord  the  king 
wheresoever,  &c.  on  the  day  within  contained,  in  a  certain 
record  to  this  writ  annexed ;  as  within  I  am  commanded. 
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MiLDMAY 

V.  Smith 
&al'. 


[  S39  ] 

Scire  fadtu 
against  a  sheriff^ 
to  recover  the 
Taliie  of  goods 
seised  by  him 
under  r  fieri 
faeioM,  and 
which  he  re- 
turned he  had 
seised  to  a  cer- 
tain Talue,  but 
that  they  were 
afterwards 
rescued  from 
him. 


Tiutaitaiu 
Fieri  filetasm'' 


Sberiff  returns 
that  he  seized 
goods  under  the 
execution  to 
the  value  of 
160L  which 


Pleas  at  Westminster  before  Sir  John  Vaughan  knt,  and  hU 
companions  justices  of  our  lord  the  king  of  the  bench  oi  Easter 
term,  in  the  22d  year  of  the  reign  of  our  lord  Charles  the  2d, 
by  the  grace  of  God,  of  England^  Scotland^  France^  and  Irer^ 
landy  king,  defender  of  the  faith,  &c.  Boll.  686. 

County  of  Southampton,  to  Ynt,  The  sheriff  was  commanded, 
whereas  our  lord  the  king  had  commanded  the  late  sheriff  of 
the  said  county  by  his  writ,  that  of  the  lands  and  chattels 
of  Charles  Sydenham  late  of  London,  esq.,  otherwise  called 
Charles  Sydenham  of  Chichester  in  the  county  of  Sussex,m\i& 
bailiwick,  he  should  cause  to  be  made,  as  well  a  certain  debt  of 
200Z.  which  Matthew  Smith,  Richard  Alchome,  Hercules  Horsey, 
and  Feter  Fetty,  in  the  court  of  our  said  lord  the  now  king  be- 
fore his  justices  here,  to  wit,  at  Westminster,  recovered  agabst 
him,  and  also  sixty  shillings  which  in  the  said  court  of  our 
said  lord  the  king  here  were  adjudged  to  the  said  Matthew^ 
Richard,  Hercules,  and  Feter,  for  their  damages  which  they 
had  on  occasion  of  the  detaining  of  the  said  debt,  and  that  he 
should  have  the  said  money  before  the  justices  of  our  said  lord 
the  king  here,  to  wit,  at  Westminster  aforesaid,  in  three  weeks 
from  the  day  of  St,  Michael  last  past,  to  render  to  the  said 
Matthew,  Richard,  Hercules,  and  Feter,  for  the  debt  and  da- 
mages aforesaid,  whereof  he  was  convicted :  And  whereupon 
it  was  considered  in  the  same  court  here,  that  the  said  Matthew, 
Richard,  Hercules,  and  Feter  should  have  execution  agunst  the 
said  Charles  of  the  debt  and  damages  aforesaid  by  the  default 
of  the  sdd  Charles  ;  and  whereupon  the  sheriffs  of  London 
return  to  the  justices  of  our  said  lord  the  king  here,  to  wit, 
at  Westminster  aforesaid,  in  three  weeks  of  the  Holy  Trinity 
last  past,  that  the  said  Charles  had  no  lands  or  chattels  in  their 
bailiwick,  whereof  they  could  cause  to  be  made  the  debt  and 
damages  aforesaid,  or  any  part  thereof;  whereupon  it  was 
testified  in  the  same  court  here,  that  the  said  Charles  had  suf- 
ficient lands  and  chattels  in  the  bailiwick  of  the  said  late  she- 
riff, wKereof  he  might  cause  to  be  made  the  debt  and  damages 
aforesaid.  At  which  said  three  weeks  of  St  Michael,  Henry 
Mildmay,  esq.,  then  sheriff,  returned  to  the  said  justices  of  our 
said  lord  the  king  here,  to  wit,  at  Westminster  aforesaid,  that 
he,  by  virtue  of  the  said  writ  to  him  directed,  did  in  execution 
of  the  said  writ,  make  his  warrant  to  F.  N.,  T.  R.,  and  H.  W., 
his  bailiffs,  to  levy  the  debt  and  damages  aforesaid  of  the  lands 
and  chattels  of  the  said  Charles  at  the  suit  of  the  said  Mat- 
thew, Richard,  Hercules,  and  Feter :  whith  said  bailiffs  after- 
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wards,  to  wit,  on  the  19th  day  of  August  in  the  21st  year  of  Mildmay 
the  leign  of  our  said  lord  the  now  king,  took  and  seized  into  v.  Smith 
the  hands  of  the  said  then  sheriff  the  goods  and  chattels  of  ^ 

the  said  Charles^  to  wit,  40  chaldrons  of  sea-coals,  30  quarters  ^^^  rescued 
*  of  salt,  and  9  salt-pans,  to  the  value  of  160Z.,  and  the  said  then  from  him. 
sheriff  then  and  there  had  the  said  goods  and  chattels  in  his  *  L  ^^  ^ 
hands  under  the  custody  of  the  said  bailiffs,  until  Roger  Warr 
and  Elizabeth  his  wife,  Roger  Carlyngton,  Arthur  Anvile 
otherwise  Woolgar,  Richard  Anvile  otherwise  Wbolgar,  and 
Nicholas  Anvile  otherwise  fVoolgar,  afterwards,  to  wit,  on  the 
20th  day  of  August  in  the  21st  year  aforesaid,  at  Portsea  island, 
with  force  and  arms,  to  wit,  swords,  fists  and  clubs,  took  and 
rescued  the  said  goods  and  chattels  out  of  the  hands  of  the 
said  then  sheriff  and  custody  of  the  said  bailiffs,  and  kept  the 
said  goods  and  chattels  from  thence  until  then,  so  that  he 
could  not  cause  to  be  made  the  debt  and  damages  aforesaid, 
or  any  part  thereof,  of  the  goods  and  chattels  aforesaid,  as  by 
the  said  writ  he  was  commanded  and  required ;  and  the  said 
late  sheriff  further  certified  to  the  justices  of  our  siud  lord  the 
king  here,  that  the  said  Charlfss  had  not  any  other  or  more 
knds  or  chattels  in  his  bailiwick,  whereof  he  could  cause  to 
be  made  or  levied  the  debt  and  damages  aforesaid :  and  be-  The  return  in- 
cause  the  return  aforesud  is  insufficient  in  law  to  discharge  >"ffi<:'<^>>^ 
the  said  late  sheriff,  against  the  said  Matthew^  Richard,  Her" 
euks,  and  Peter,  from  the  value  of  the  said  goods  and  chattels 
80  as  aforesaid  taken  in  execution,  and  the  said  late  sheriff 
had  not  the  said  160L  before  the  justices  of  our  said  lord  the 
king  here,  to  wit,  at  Westminster  aforesaid,  in  the  siud  three 
wedcs  of  St,  Michael,  to  render  to  the  said  Matthew,  Richard, 
Hercules,  and  Peter  in  form  aforesidd,  nor  has  in  any  wise 
hitherto  paid  or  satisfied  the  said  \&0h  to  the  said  Richard, 
Matthew,  Hercules,  Bud  Peter,  or  any  of  them,  as  from  the  in- 
formation of  the  said  Matthew,  Richard,  Hercules,  eaid  Peter  the 
kbg  has  been  given  to  understand:  therefore  the  said  then  Seirefaeiat, 
sheriff  was  commanded  that  by  honest  and  lawful  men  of  his 
bailiwick  he  should  make  known  to  the  said  late  sheriff  that  he 
should  be  here  at  this  day,  to  wit,  in  15  days  oi  Easter,  to 
shew  if  he  has,  or  knows  of  any  thing,  to  say  for  himself,  why 
the  siud  Matthew,  Richard,  Hercules,  and  Peter  ought  not  to 
have  execution  against  him  of  the  sdd  160Z.,  if  it  should  seem 
expedient  for  him  so  to  do,  &c.  And  now  here  at  this  day 
come  as  well  the  said  Matthew,  Richard,  Hercules,  and  Peter 
by  Henry  Byne  thdr  attorney,  as  the  said  Henry  Mildmay  by 
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John  Bold  his  attorney,  and  the  now  sheriff,  to  wit,  John 
Pollen,  esq.  now  returns,  that  he  by  virtue  of  the  said  writ  to 
him  directed,  by  Francis  Norris  and  Thomas  Ratcliffe,  honest 
and  lawful  men  of  his  bailiwick,  has  given  notice  to  the  said 
Henry  Mildmay,  the  said  late  sheriff,  that  he  should  be  here 
on  this  day,  to  shew  in  form  aforesaid,  &c. :  and  thereupon  the 
said  Matthew,  Richard,  Hercules,  and  Peter  pray  that  exqpu- 
tion  may  be  adjudged  to  them,  against  the  said  Henry  MUd- 
may,  of  the  said  160/.  for  the  value  of  the  said  goods  and 
chattels  so  as  aforesaid  taken  in  execution,  &c 

And  the  said  Henry  says,  that  the  said  writ  of  scire  facioi 
in  manner  and  form  aforesaid  obtained  and  sued  out  of  the 
said  court  here,  and  the  matter  in  the  same  contained,  are 
not  sufficient  in  law  for  the  said  Mattliew,  Richard,  Hercules, 
and  Peter  to  have  their  said  execution  of  the  said  160il  main- 
tained against  him  the  said  Henry,  and  that  he,  to  the  said 
writ  of  scire  facias  in  manner  and  form  aforesaid  made,  has 
no  necessity,  nor  is  bound  by  the  law  of  the  land  to  answer. 
And  for  causes  of  demurrer  in  law  according  to  the  form  of 
the  statute  the  said  Henry  shews  to  the  court  here  these 
causes,  to  wit :  for  that  it  does  not  appear  by  the  said  writ  of 
^ri  facias  that  the  said  Henry  Mildmay  had  at  any  time  the 
said  160/.  or  any  part  thereof  in  his  hands,  or  the  hands  of 
any  of  his  officers  by  virtue  of  the  writ  of  our  lord  the  king 
of  fieri  facias  in  the  said  writ  of  scire  facias  above  specified ; 
and  also  for  that  no  execution  ought  to  issue  against  the  said 
Henry  Mildmay  on  the  return  of  the  writ  of ^fieri  facias  in  the 
.said  writ  of  scire  facias  above  mentioned ;  wherefore  he  prays 
judgment  of  the  said  writ  of  scire  facias,  and  that  the  eaid 
Matthew,  Richard,  Hercules,  and  Peter  may  be  barred  from 
having  their  said  execution  against  him,  &c. 

And  the  said  Matthew,  Richard,  Hercules,  and  Peter,  inas- 
much as  they  have  above  alleged  sufficient  matter  in  law  in 
the  said  writ  to  have  their  said  execution  in  form  aforesaid 
against  th6  said  Henry  of  the  said  160/.  which  they  are  ready 
to  verify,  which  said  matter  the  said  Henry  does  not  deny, 
ngr  in  anywise  answer,  but  altogether  refuses  to  admit  that 
verification,  as  before,  pray  judgment  and  their  said  execu- 
tion against  the  said  Henry  of  the  said  160L  to  be  adjudged 
to  them,  &c  ;  and  because  the  justices  here  will  advise  of  and 
upon  the  premises  before  they  give  judgment  thereon,  a  day 
is  therefore  given  to  the  said  parties  here  until  the  morrow  of 
the  Holy  Trinity  to  hear  their  judgment  thereon,  because  the 
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said  justices  here  are  thereof  not  yet  advised,  &c.     At  which     Mildmay 
day  here  come  as  well  the  said  Matthew.  Richard.  Hercules,     v.  Smith 

•  ...  sir  aV 

and  Peter  as  the  said  Henry  by  their  said  attomies ;  and  be-  ^ 

cause  the  justices  here  will  further  advise  of  and  upon  the 
premises  before  they  give  judgment  thereon,  a  further  day  is 
therefore  given  to  the  stud  parties  here  imtil  15  days  of  the  [  34*2  ] 
day  of  St  Martin  to  hear  their  judgment  thereon,  because 
the  said  justices  here  are  thereof  not  yet  advised,  &c  At 
which  day  here  come  as  well  the  said  Matthewy  Richard^  Her^ 
tuUsy  and  Peter y  as  the  said  Henry  hj  their  said  attomies,  and 
because  the  justices  here  will  further  advise  of  and  upon  the 
premises  before  they  give  judgment  thereon,  a  further  day 
thereof  is  given  to  the  parties  aforesaid  here  until  the  octave 
of  St  Hilary  to  hear  their  judgment  thereon,  because  the 
said  justices  here  are  thereof  not  yet  advised,  &c.  At  which  judgment  for 
day  come  as  well  the  said  Matthewy  Richardy  Herculesy  and  **>«  plaintiffs. 
PetcTy  as  the  said  Henry  by  their  said  attomies,  and  there- 
upon the  premises  being  seen  and  by  the  justices  here  fully 
understood,  it  seems  to  the  justices  here  that  the  said  writ  of 
icire  facias  in  manner  and  form  aforesaid  obtained  and  sued 
out  of  the  court  here,  and  the  matter  in  the  same  contiuned, 
are  sufficient  in  law  for  them  the  said  MattheWy  Richardy  Her- 
culesy  and  Peter  to  have  and  sue  out  their  said  execution 
agunst  the  said  Henry  of  the  said  160Z. ;  therefore  it  is  con- 
sidered that  the  said  MattheWy  Richardy  HerculeSy  and  Peter 
have  execution  against  the  said  Henry  of  the  said  160/.,  &c. 

Afterwards,  to  wit,  on  Wednesday  next  after  15  days  of  Assignment  of 
Easter  then  next  following,  before  our  lord  the  king  at  West-^  general  errors. 
minstery  comes  the  said  Henry  Mildmay  by  Robert  Leeh  his 
attorney,  and  says  that  in  the  record  and  proceedings  afore- 
said, and  also  in  giving  the  judgment  aforesaid,  and  in  the 
said  adjudication  of  execution  on  the  said  writ  of  scire  facias y 
there  is  manifest  error  in  this,  to  wit,  that  the  writ  of  scire 
facias  aforesaid,  and  the  matter  in  the  same  contained  are  not 
sufficient  in  law  for  the  said  Matthew  Smithy  Richard  Alchomcy 
Hercules  Horsey y  and  Peter  Petty y  to  have  and  maintain  their 
said  execution  of  the  said  160il  against  the  said  Henry; 
therefore  in  that  there  is  manifest  error :  there  is  also  error  in 
this,  that  by  the  record  aforesaid  it  appears,  that  the  judg- 
ment aforesaid  was  given  and  execution  adjudged  that  the 
said  MattheWy  Richardy  HerculeSy  and  Peter  should  have  exe- 
cution against  the  said  Henry  of  the  said  160/. ;  whereas  by  the 
law  of  this  reahn  of  England  judgment  ought  to  have  been 
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given  that  the  said  Matthew,  Richard,  Hercules,  and  Peter 
should  take  nothing  by  their  said  writ,  but  be  in  mercy  for 
their  false  claim ;  and  tiierefore  in  that  there  is  manifest  error. 
And  the  said  Henry  prays  the  writ  of  our  said  lord  the  king 
to  warn  the  said  Matthew,  Richard,  Hercules,  and  Peter  to  be 
before  our  lord  the  king  wheresoever,  &c  to  hear  the  record 
and  proceedings  aforesaid;  and  it  is  granted  to  him,  &c. 
by  which  it  is  commanded  the  sheriff  that,  by  honest  and 
lawful  men  of  his  bailiwick,  he  make  known  to  the  said 
Matthew,  Richard,  Hercules,  and  Peter  that  they  be  before 
our  said  lord  the  king  in  five  weeks  from  the  day  of  Easter 
wheresoever,  &c  to  hear  the  record  and  proceedings  afore- 
said, if,  &c  and  further  to  do  and  receive  what  the  said 
court  of  our  said  lord  the  king  shall  consider  of  him  m  his  be- 
half;  the  same  day  is  given  to  the  said  Henry,  &c  at  which 
day,  before  our  said  lord  the  king  at  Westminster,  comes  the 
said  Henry  by  his  attorney  aforesaid,  and  the  sheriff  has 
not  sent  the  writ  thereof;  and  the  said  Matthew,  Richard, 
Hercules,  and  Peter,  being  solemnly  called,  come  by  John 
Cowper  their  attorney ;  whereupon  the  said  Henry,  as  before, 
says,  that  in  the  record  and  proceedings  aforesaid  and  also 
in  giving  the  judgment  aforesidd,  and  m  the  said  adjudication 
of  execution  upon  the  said  writ  of  scire  facias,  there  is 
manifest  error,  by  alleging  the  said  errors  by  him  in  fonn 
aforesaid  alleged ;  and  he  prays  that  the  judgment  aforesaid 
for  the  errors  aforesaid,  and  other  errors  in  the  record  and 
proceedings  aforesaid,  may  be  reversed,  annulled,  and  alto- 
gether held  for  nothing,  and  that  he  may  be  restored  to 
all  things  which  he  has  lost  by  occasion  of  the  said  judg^ 
ment,  and  that  the  said  Matthew,  Richard,  Hercules,  and  Peter 
may  rejoin  to  the  said  errors,  and  that  the  court  here  may 
proceed  to  examine  as  well  the  record  and  proceedings  afore- 
said, as  the  said  matters  above  for  error  assigned.  And  the 
said  Matthew,  Richard,  Hercules,  and  Peter  baj,  that  there  is 
not  any  error  either  in  the  record  or  proceedings  aforesaid,  or 
in  giving  the  said  judgment ;  and  they  likewise  pray  that  the 
court  of  our  said  lord  the  now  king  here  may  proceed  to 
examine  as  well  the  record  and  proceedings  aforesaid,  as  the 
sfdd  matters  above  assigned  for  error,  and  that  the  judgment 
aforesaid  may  be  in  all  things  affirmed,  &c. 
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TERROR  by  Mildmay  late  sheriff  of  the  county  of  South--  a  c.  2  Keb. 
J-^  ampton  agjunst  Smith  and  others,  on  a  judgment  given  Jf  ^  ^g^'g- 
in  the  common  bench  In  a  scire  facias  brought  by  Smith  and  suffers  goods 
the  other  plaintif&  against  the  said  Mildmay  defendant,  who  rxecutiTnf LT 
shewed  this  matter,  namely,  that  a  ^fieri  facias  was  sued  out  returned  by 
by  the  plaintiffs,  against  one  Sydenham,  to  levy  a  debt  of  ^X^  to^be  * 
200i  with  costs  of  suit,  directed  to  the  sheriff  of  the  county  rescued  out  of 
of  Southampton  ;  and  that  the  defendant  Mildmay,  then  being  ,«>(./aciVw*lies 
sheriff  of  the  sdid  county,  returned  on  the  said  writ,  that  he  *°  ^f  ^®  **-. 
had  made  a  warrant  to  his  bailiffs  who  had  seized  divers  him  of  the 
goods  of  the  said  Sydenham  to  the  value  of  160/.,  and  that  they  "^"^^h^^'vite 
•  were  rescued  out  of  their  custody,  so  that  he  could  not  levy  returned, 
the  debt,  and  that  the  said  Sydenham  had  no  other  goods    *[  ^^  ] 
whereof  he  could  levy  it.     And  the  plaintiffs  by  their  scire 
facias  su^ested  that  the  said  160/.  was  not  paid  to  them, 
wherefore  they  brought  their  scire  facias  to  have  execution  of 
the  money  against  the  said  sheriff;  upon  which  scire  facias  the 
said  Mildmay  the  sheriff  demurred  in  law.     And  in  the  com- 
mon bench  judgment  was  given  for  the  plaintiffs,  that  they 
should  have  execution  against  the  said  sheriff,  being  defendant, 
of  the  said  160/. :  on  which  a  writ  of  error  was  brought. 

And  now  this  term  the  judgment  was  affirmed  by  Hale 
chief  justice,  Twysden  and  Rainsford  justices,  Moreton  being 
absent  on  account  of  illness ;  and  it  was  argued  in  Trinity 
term  before,  and  in  this  term,  by  Winnington  and  Saunders 
on  the  part  of  the  plaintiff  in  the  writ  of  error,  that  this  scire 
facias  does  not  lie  because  the  sheriff  will  be  charged  with  the 
predse  sum  of  the  value  which  he  has  returned  the  goods  to 
be,  when  perhaps  they  may  be  of  less  value  after  the  seizure, 
although  they  were  of  the  value  returned  at  the  time  they 
were  seized,  especially  if  they  were  perishable  goods,  or  live 
cattle  which  might  die,  without  any  fault  in  the  sheriff,  as 
by  murrain  or  other  casualty.  But  perhaps  an  action  of 
debt  may  lie  upon  this  return;  for  then  on  nil  debet  pleaded 
the  defendant  may  be  at  liberty  to  give  in  evidence  that  the 
goods  were  of  less  value,  and  the  jury  may  find  for  the 
plaintiff  for  so  much  as  the  less  value  amounts  unto,  and  ac- 

VOL.  n.  FAST  n.  A  A 


344  Mildmay  9)ersu8  Smith  &  sl\ 


MiLDMAY     quit  the  defendant  of  the  residue  (1) :  (but  gtusre,  of  this  how 

V.  Smith     Jt  can  be,  for  the  record  is  entire,  and  nil  debet  is  no  plea 

'    ,    against  a  record  (2)  or  specialty.)  And  it  was  further  ai^ed 

(i}See2Biack.  ^^  ^^  sheriff  is  in  no  case  chargeable  for  the  debt  on  ^fieri 

Rep.  1221.       faciasy  unless  he  returns  that  he  has  the  money  in  his  hands, 

and\>ougi.  6.^  <uid  uot  where  he  has  goods  to  the  yalue,  &a     Cro.  Jac 

Wjdkey^.  Wit.  666.  ♦  Cro.  Jac.  614.t  and  Godbolt,  276.  % 

•  Coriton©  ^^  ^^  allocatur:  For  the  sheriff  by  his  return  of  the 

Thomas.  rcscuc  has  put  the  plaintifft  to  the  end  of  their  suit ;  for  they 

I  ^Q  cannot  sue  a  new  execution  except  only  for  the  surplus  of 

their  debt  over  and  above  the  160/. ;  and  the  court  cannot 

award  a  venditioni  exponas,  because  it  appears  that  the  goods 

are  out  of  the  sheriff's  hands.  34  H.  6.  36.  a.     Therefore  the 

plaintifi  ought  to  have  a  writ  of  debt,  or  scire  facias,  on  the 

return  against  the  sherifl^  as  here,  or  otherwise  they  are 

without  remedy.  (3)    And  by  the  seizure  of  the  goods  m 

execution  the  sheriff  has  a  property  in  them,  so  that  he  may 

reseize  them,  and  sell  them  as  well  when  he  is  out  of  his 

oflGice  as  before ;  Ayre  v.  Aden,  Cro.  Jac  73.,  and  Moor,  757.; 

r  345  1      ^^  ^^^  ^^  which  is,  as  Hale  chief  justice  said,  in  Easter, 

(4)Seeant^,47.  44  Eliz.  EolL  618.  (4)    But  true  it  is,  if  the  sheriff  do  not 

Wdbrahamiy.     jnisbehave  himself,   he  is   not  chargeable  in  debt  or  scire 

facias,  unless  it  appears  by  his  return  that  he  has  the  money 

in  his  hands ;  as  if  he  returns,  *^  I  have  taken  and  caused  to 

(2)  For  the  sherifi*s  return  on  the  1075.  <<  The  sheriff  is  answerable  for 
writ  of  Jieri  facias  is  parcel  of  the  re-  **  the  value  of  the  goods  after  he  has 
cord,  and  therefore  an  action  of  debt  "  seized  them,  and  is  bound  to  sell 
upon  it  IS  founded  on  a  record,  to  which  "  them  at  all  events,  and  is  bound 
nil  debet  is  no  plea.  See  1  Saund.  38.  <<  to  the  value  he  has  returned  them  to 
Jones  V.  Pope^  note  (3) .  Ant^,  297.  **  be  of.  And  though  the  goods  are 
note  (1).  But  if  the  sheriff  has  made  <^  lost,  or  rescued  from  him,  he  is  boand 
no  return,  and  debt  be  brought  agunst  <<  not  to  that  value  they  may  after  ap- 
him  for  the  money  he  has  actually  re-  **  pear,  or  be  found  to  be  of,  but  to  the 
ceived,  which  may  be  done,  then  nil  *'  value  he  returned  them  to  be  of ; 
ddfet  is  a  good  plea  (a) ;  for  the  record  '<  that  b  the  value  he  is  bound  to,  and 
in  that  case  is  only  inducement^  and  a  ^'  an  action  of  debt  lies  against  him  for 
matter  of  fact,  namely,  the  receipt  of  the  **  that  value ;  and  that  is  the  case  in  2 
money,  is  the  foundation  of  the  action.  «  Saund.  343.  Wldmayy.  SmiA  /  and 
Cro.  Car.  539.    Perkinson  v.  Oilford.  "  by  the  same  reason  he  is  compdlaUe 

(3)  And  Lord  Bolt  b  to  the  same  ^  to  sell  them  according  to  that  vahie.** 
effect  in  Clerk  v.  Withers,  2  Ld.  Raym.  See  anti,  47.  note  (1> 


(a)  [But  see  Reg,  Gen.  H.  T^4fW. 4.  Pleading  II.   1  Saund.  38  a.  note(o).] 
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be  seised  into  my  hands  goods  and  chattels  to  the  value  of  Mildmat 
1601  which  remain  in  my  hands  for  want  of  buyers ; "  there  ^'  Smith 
on  this  return  he  is  not  chargeable  in  debt  or  scire  facias,  be-  '    ^ 

cause  he  had  not  misbehaved  himself^  but  has  done  his  duty, 
for  there  is  no  default  in  him :  But  it  is  otherwise  here,  for 
he  has  suiFered  the  goods  to  be  rescued  out  of  his  hands, 
which  is  a  great  fault  in  him.    Wherefore  the  judgment  was  •  sly  v.  Fineb. 
affirmed  as  aforesaid.     See  Cro.  Jac  614.  *  Godbolt,  176.  f  tfaSinsonr 
Cro.  Car.  639.  X    See  antd,  71  b.  note,  (b)  —  "  " 


Gilford. 


{b)  So  rescous  of  the  body  of  the 
defendant  is  not  a  good  return  upon  a 
jadicial  process,  as  upon  a  co.  scuy  or  a 
ceqnas  utlagatum  ;  for  the  sheriff  may 
take  the  posse  eomitcUus.  Cro.  Jac. 
419.  May  y,  Proby.  Bac.  Abr.  Res- 
cne.  E.  1.  Com.  Dig.  Rescous,  (D  7.) 
But  if  a  rescous  is  made  on  mesne 
process,  the  sheriff  may  well  return, 
that  the  defendant  was  arrested  et  seip- 
9um  rescussii,  et  turn  est  inventus:  Com. 
Dig.  Rescous  (D  4.)  (But  this  must 
he  understood  to  be  vi  et  armis.  Per 
Gibbs  C.J.  Holt  N.P.C.532.  Fermor 
Y.  Phillips) :  Or  quod  ipse  et  aliif  &c. 
rescusserunty  &c.  Ibid.  1  Str.  435. 
Crompton  v.  Ward;  for  in  executing 
mesne  process,  the  sheriff  is  not  bound 
to  take  the  posse  comitatus  ;  Cro.  Jac. 
419. ;  though  he  may  if  he  please. 
Bac  Abr.  Resc.  ].  Noy.  41.  It  seems 
that  anciently,  when  the  sheriff  re- 
turned a  rescue,  the  party  charged 
therewith  was  admitted  to  plead  to  it 
as  an  indictment  Bac.  Abr.  Res- 
cue (£  3.)  But  it  is  now  held  that 
the  return  is  not  traversable,  ^and  the 
party  is  driven  to  his  action  against  the 
sheriff  in  case  the  return  is  false; 
Ibid. ;  ao  that  the  return  itself  is  consi- 
dered a  conviction,  and  the  courts  will 
grant  an  attachment  upon  it  in  the  first 
instance  [10  Bing.  1 12.  Gobhy  v.  Dewes, 
3  M.  &  Sc.  556.  S.C.]  ;  though  not  on 
a  mere  affidavit  of  the  rescue  without 
a  return.    1  Salk.  586.   Anon.    Tidd's 


Prac  260.  The  plaintiff  may  also  pro- 
ceed against  the  rescuers  by  action  on 
the  case  or  indictment.  The  return 
having  been  formerly  taken  in  lieu  of 
an  indictment,  and  being  now  consi* 
dered  in  the  nature  of  a  conviction,*  and 
held  not  traversable,  much  certainty  and 
exactness  is  required  in  it :  Thus  it  must 
shew  the  year  and  day  on  which  the 
rescue  happened ;  Bro.  Return  de  Bref. 
97.  Fitz.  Coro.  45.  Attach.  1. ;  and 
the  place  where.  Moor,  422.  ph  5^^ 
Anonymous.  Yelv.  51.  WolfreHon"^ 
case. 

But  it  was  held,  that  the  sheriff's 
return  of  a  rescue  on  a  latitat,  without 
mentioning  the  day  of  the  caption,  was 
sufficient,  all  the  clerks  in  court  affirm- 
ing the  precedents  to  have  been  so. 
Palm.  532.  The  return  must  state  that 
the  arrest  took  place  in  the  county; 
1  B.  &  A.  190.  Bex  y  .'Sheriff  of  Mid- 
dlesex;  but  the  court  in  that  case  in- 
clined to  hold,  that  a  return  by  the  she- 
riff, stating  that  he  took  and  detidned 
the  defendant  until  he  rescued  himself, 
was  sufficient  in  other  respects,  without 
naming  the  rescuers,  or  stating  them  to 
be  people  of  the  county.  If  one  taken 
on  mesne  process  be  once  in  prison, 
the  sheriff  cannot  return  a  rescous  ;  for 
the  law  presumes  that  he  hath  power 
to  keep  him  there.  Cro.  Jac.  419.  If 
indeed  the  prison  is  broke  by  the  king's 
enemies,  this  shall  excuse  the  sheriff; 
4  Co.  84.  SouthcoU's  case.  Vent  239. 
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Morse  v*  Slue ;  but  not  if  broke  by 
rebels  and  traitors ;  for  the  sheriff  or 
gaoler  hath  his  remedy  over  against 
them.  Ibid.  Cro.  £liz.815.  Southcotv. 
Bennett  per  Gawdy  and  Clench  Js.  It 
was  said  by  BuUer  J.  2  T.  R.  156. 
Woodgate  v.  KndtchbuUj  that  if  the 
sheriff  return,  that  the  person  arrested 
was  rescued  out  of  the  custody  of  the 
bailiff,  it  is  bad.  He  should  have  re- 
turned, that  this  person  was  rescued  out 
of  his  custody :  for  the  sheriff  is  the  only 
officer  known  to  the  court  But  see 
Bac.  Abr.  Rescue,  (£  2.),  where  it 
is  said  that  this  point  has  been  much 
debated,  and  that  it  seems  now  agreed 
that  the  return  is  good  either  way.  [[See 
also  lOBing.  112.  Gobhyv.Dewes.  S 
M.  &  Sc.  SB^.  S.C.  Accord:)^  So 
where  the  defendant  had  surrendered 
in  discharge  of  bail,  and  was  rescued 


during  a  removal  to  the  judges*  cham- 
bers by  habeas  corpus^  between  judg- 
ment and  execution,  it  was  held  that 
the  rescue  was  not  pleadable  to  an  ac- 
tion of  escape ;  for,  by  PraU  C.  J.,  it 
was  the  sheriff's  duty,  and  he  was  so 
directed  by  the  wflit,  to  provide  for  the 
sure  and  safe  conduct  of  the  party. 
Stra.  435.  The  rescue,  if  a  good  ex- 
cuse, might  have  been  pleaded,  though 
the  sheriff  had  not  returned  it  3  Lev. 
46.  Gorges  v.  Gore.  Respecting  the 
action  on  the  case  against  the  rescuers, 
see  Selw.  N.  P.  1166.  The  cause  of 
action  against  the  original  defendant 
must  be  proved,  and  the  evidence 
necessary  for  it  i?  subject  to  the  same 
niles  as  in  actions  against  the  sheriff 
for  escape,  &c. ;  as  ta  which  see  ante, 
p.  151.  et  seq.  in  notis. 
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Peeters  versus  Opie.  Cuae  58. 

HiL  23  Car.  11.  Regis.     Rot.  319. 

Q»»wrftl  TJE  it  remembered,  that  heretofore,   to  wit,  in  S.  P.  iMod. 
^^    ^  -*-'  Easter  term  last  past,  before  our  lord  the  king  ^^^  *®^* 
at  Westminster  came  Stephen  Peeters  by  Richard  Halse  his  at- 
torney, and  brought  here  into  the  court  of  our  said  lord  the 
king  then  there  his  certain  biU  against  Richard  Opie  gent,  in 
the  custody  of  the  marshal,  &c  of  a  plea  of  trespass  on  the  case ; 
and  there  are  pledges  of  prosecution,  to  wit,  John  Doe  and 
Richard  Roe,  which  said  bill  follows  in  these  words,  to  wit : 
Cornwall,  to  wit,  Steplien  Peeters  complains  of  Ric/iard  Opie  Declaration  in 
gent  being  in  the  custody  of  the  marshal  of  the  marshalsea  of  «»•«»?«<• 
our  lord  the  king  before  the  king  himself :  For  that  whereas  the 
said  Stephen,  on  the  1st  day  of  September  in  the  22d  year  of  the 
reign  of  our  lord  Charles  the  2d,  now  king  of  England,  &c. 
and  long  before,  was  and  yet  is  a  mason ;  and  whereas  also  puintifTa  ma- 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  Bodmyn  »?«»*"«>  in  con- 

.      r         .J  .  .-I  .         i        1  "i   rJ     y  f       siderationhe 

m  the  said  county,  m  consideration  that  the  said  Stephen,  at  the  would  do  cer. 
spedal  instance  and  request  of  the  said  Richard  Opie,  would  Jjg^j^^fend^n't 
build  and  erect  for  the  said  Richard  the  walls  of  three  houses  he  promised  to 
for  pigs,  and  would  cleanse  and  build  the  walls  of  the  said  ^^r^^^^' 
houses  for  the  said  Richard,  he  the  said  Richard  undertook 
and  then  and  there  faithfully  promised  the  said  Stephen,  that 
he  the  said  Richard  would  well  and  faithfully  pay  and  satisfy 
the  said  Stephen  thirty  shillings  of  lawful  money  of  England 
when  he  should  be  thereunto  afterwards  requested.     And  xrennent,  that 
the  said  Stephen  in  fact  says  that  he  the  said  Stephen  after*  plaintiff  did  the 
wards,  to  wit,  on  the  2d  day  of  October  in  the  said  22d  year  ^^^ 
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2d  count 


It  was  agreed 
between  plaio^ 
tiff  and  de- 
fendant,  that 
plaintiff  should 
do  other  work 
for  defendant, 
for  which  he 
was  to  pay 
hunSZ. 


Mutual  pro- 


[  348  ] 
Flaintiffwas 
ready  fuid 
offered  to  per- 
form the  agree- 
ment on  his 
part 
Breach. 


of  the  reign  of  our  said  lord  the  now  king,  at  Bodmyn  afore- 
said, did  build  and  erect  for  the  said  Richard  the  walls  of  the 
said  three  houses,  and  did  likewise  cleanse  and  build  the  walls 
of  the  said  houses.  And  whereas  also  afterwards,  to  wit,  on 
the  4th  day  of  October  in  the  22d  year  of  the  reign  of  our  ssdd 
lord  the  now  king,  at  Bodmyn  aforesaid,  a  certain  disooune 
was  had  and  moved  between  the  said  Stephen  and  the  said 
Bichard,  as  well  concerning  the  pulling  down  and  prostrating 
the  walls  of  the  houses  of  the  said  Bichard  before  then  built, 
as  concerning  the  building  and  erecting  of  a  malt*house  and 
an  out-house  called  a  linny  or  dry-house,  in  the  places  in  wbich 
the  walls  of  the  said  houses  were  built :  whereupon  afterwards, 
to  wit,  on  the  day  and  year  last-mentioned,  at  Bodmyn  afore- 
said in  the  county  aforesaid,  it  was  agreed  between  the  said 
Stephen  and  the  said  Bichard,  that  the  said  Stephen  should  pull 
down  and  prostrate  the  walls  of  the  said  three  houses  before 
then  built  and  erected  as  aforesaid,  and  in  the  places  in  which 
the  said  walls  were  erected  should  build  for  the  said  Bichard 
a  malt-house  and  an  out-house  called  a  linny  or  dry-house  for 
the  said  Bichard^  and  should  cover  the  said  malt-house  and 
out^house  with  slates  or  rags,  and  that  the  said  Richard 
should  pay  to  the  said  Stephen  for  his  labour  in  and  about  the 
pulling  down  and  prostrating  of  the  said  walls,  and  the  erect- 
ing and  building  of  the  said  malt-house  and  out-house,  SL  of 
lawful  money.  And  thereupon  afterwards,  to  wit,  on  the 
day  and  year  last  mentioned,  at  Bodmyn  aforesaid,  in  conader- 
ation  that  the  said  Stephen,  at  the  special  instance  and  request 
of  the  said  BicJiard,  undertook,  and  then  and  there  faithfully 
promised  the  said  Bichard  to  perform  the  said  agreement  in 
all  things  on  the  part  of  the  said  Stephen  to  be  performed 
according  to  the  form  and  effect  of  tiie  said  agreement,  he 
the  said  Bichard  undertook  and  then  and  there  faithfully  pro- 
mised the  said  Stephen  that  he  the  said  Bichard  would  well 
and  faithfully  perform  the  said  agreement  in  all  things  on  the 
part  of  the  said  Bichard  to  be  performed.  And  the  said 
Stephen  in  fact  says,  that  he,  always  from  the  time  of  making 
the  said  agreement  hitherto,  wa^  ready  and  offered  to  perform 
the  said  agreement  in  all  things  on  his  part  to  be  performed;  yet 
the  said  BicJiard  not  regarding  his  said  several  promises  and 
undertakings,  but  contriving  and  fraudulently  intending  craf- 
tily and  subtilly 'to  deceive  and  defraud  the  said  Stephen  in  this 
behalf,  has  not  paid  to  the  said  Stephen  either  the  said  30.«. 
^first  above  nientionol,  or  the  said  8/.  in  the  siud  agreement 
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aboTe  specified,  amoimting  in  the  whole  to  92.  10^.,  or  any     Pesters 
part  thereof,  nor  has  in  any  wise  satisfied  him  for  the  same,    .  *'•  Opib. 
(although  to  do  this  he  the  said  Richard  afterwards,  to  wit,  ' 
on  the  Ist  day  of  March  in  the  23d  year  of  the  reign  of  our 
eaid  lord  the  now  king,  at  Bodmyn  aforesaid  in  the  coimty 
aforesaid,  was  requested  by  the  said  Stephen^)  hMt  the  said 
Kchardy  to  pay  to  the  said  Stephentiie said  9/.  10^.  or  in  any 
wise  to  satisfy  him  for  the  same,  has  hitherto  altogether  refused, 
and  still  does  refuse,  to  the  damage  of  the  said  Stephen  of 
20L ;  and  therefore  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the  mor-  piea. 
row  of  the  Holy  Trinity  in  this  same  term,  until  which  day 
the  said  Richard  Opie  had  leave  to  imparl  to  the  said  bill  and  iVb»  oitmnptiL 
then  to  answer,  before  oxu;  lord  the  king  at  Westminster  comes 
as  well  the  said  Stephen  by  his  said  attorney,  as  the  said 
Bickard  Opie  by  John  Tremayne  his  attorney ;  and  the  said 
Richard  Opie  defends  the  wrong  and  injury  when^  &c.  and 
says  that  he  did  not  undertake  in  manner  and  form  as  the  said 
Stephen  above  complains  against  him,  and  of  this  he  puts  him- 
self upon  the  country,  and  the  said  Stephen  thereof  likewise 
&& :  Therefore  let  a  jury  thereupon  come  before  our  said  lord  Tenuv  awarded, 
the  king  at  Westminster^  on  Wednesday  next  after  three  weeks 
of  the  Holy  Trinity,  by  whom,  &c.  and  who  neither,  &c.  to  re- 
cognize, &c.  because  as  well,  &c  the  same  day  is  given  to  the 
parties  aforesaid  there.     Afterwards  the  process  thereof  is  proeatu  eon- 
continued  between  the  parties  aforesaid  of  the  plea  afores^d,  <*»»ito- 
by  the  jury  being  respited  betw;een  them,  before  our  said  lord 
tbe  kmg  at  Wesiminstery  until  Monday  next  after  three  weeks 
of  SLMichael  thence  next  following,  unless  his  majesty's  justices  Nisi  prius. 
assigned  to  take  the  assizes  in  the  county  aforesaid  shall  first 
come  on  Tuesday  the  22d  day  oiAugtist  at  Launceston  in  the        [  349  ] 
said  county,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  for  default  of  the  jurors,  because  none  of 
them  did  appear :  At  which  day,  before  our  said  lord  the  Ving 
at  Westminster,  comes  the  said  Stephen  by  his  attorney  afore- 
said ;  and  the  said  justices  of  our  said  lord  the  king  of  assize, 
before  whom  the  said  issue  was  tried,  have  sent  hither  their 
record  had  before  them  in  these  words,  to  wit :  Afterwards,  iWea. 
on  the  day  and  at  the  place  within  contained,  before  Sir  John 
Vaughan  knt.  chief  justice  of  our  said  lord  the  king  of  the 
bench,  and  Lawrence  Swanton  esq.  for  tliis  time  associated  to 
the  said  Sir  John  Vattyhan  and  Sir  Richard  Rainsford,  knt.  one 
of  the  justices  of  our  said  lord  the  king  assigned  to  hold  pleas 
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before  the  king  himself,  justices  of  our  said  lord  the  Idng, 
assigned  to  take  the  assizes  in  the  county  of  CamuHtll,  accord- 
ing to  the  form  of  the  statute,  &c.,  the  presence  of  the  said 
Sir  Richard  Rainsfard  not  being  expected,  by  virtue  of  his 
said  majesty's  writ  of  si  non  omnes,  comes  the  within-named 
Stephen  Peeters  by  his  attorney  within  mentioned,  and  the 
within-named  Richard  Opie,  gent.,  although  solemnly  required, 
comes  not,  but  makes  default :  Therefore  let  the  jurors  of  the 
jury,  whereof  mention  is  within  made,  be  taken  against  him 
by  defEiult :  And  the  jurors  of  that  juiy  being  summoned, 
some  of  them,  that  is  to  say,  M.  K.  and  T.  M.  come  and  are 
4wom  upon  that  jury ;  and  because  the  residue  of  the  jurors  <^ 
the  same  jury  do  not  appear,  therefore  others  of  the  by-stand- 
«r8  are  appointed  aneio  by  the  sheriff  of  the  said(l)  county,  whose 


(1)  There  seems  to  be  an  omission 
here  of  some  essential  words:  The 
usual  form  of  the  entry  of  the  tales, 
after  the  word  bystanders^  is  this: 
<<  being  chosen  by  the  sheriff  of  the 
^<  county  aforesaid,  at  the  request  of  the 
"  said  (either  plaintiff  or  defendant) 
<<  and  by  the  command  of  the  said  jus- 
"  tices,  are  appointed  anew,"  &c. ; 
which  form  appears  to  be  material  and 
necessary ;  for  a  tales  can  only  be  ap- 
pointed at  the  request  of  one  of  the  par- 
ties, as  appears  by  the  statute  35  H.  8. 
c. 6.  hereafter  mentioned:  and  if  nei- 
ther of  the  parties  requests  a  tales,  the 
cause  must  go  off  for  want  of  jurors. 
As  where  the  defendant's  counsel,  per- 
ceiving a  mistake  in  the  record  whilst 
the  jury  were  swearing,  said  they  would 
make  no  defAice;  upon  which  the 
plaintiffs  counsel,  in  order  to  avoid  a 
nonsuit  and  to  save  the  costs,  refused  to 
pray  a  tales;  and  though  twelve  had 
been  sworn,  yet  there  having  been  no 
actual  prayer  of  a  tales,  the  cause  was 
suffered  to  remain  for  want  of  jurors. 
2  Str.  707.   Jenkins  v.  PurceL 

At  common  law,  if  a  sufRcient  num- 
ber of  jurymen  did  not  appear  at  the 
trial,  or  so  many  of  them  were  chal- 


lenged and  set  aside  that  the  remainder 
would  not  make  ,up  a  full  jury,  there 
issued  a  writ  to  the  sheriff,  of  ttndecem^ 
decern  or  octo  tales,  according  to  the 
number  that  was  deficient,  in  order  to 
complete  the  jury ;  and  which  most  be 
still  so  done  on  a  trial  at  bar,  if  the 
jurors  make  default  Gilb.  H.  C.  P. 
73.  3d  edit  3  Black.  Comm.  364. 
5  T.  R.  457,  4.58.  462.  The  King\. 
Perry.  But  now  by  the  said  statute 
35  H.  8.  c.  6.  s.  6,  7,  8.  (extended  to 
qui  tarn  actions  by  the  4  &  5  Ph.  & 
M.  c.  7-  and  to  the  courts  of  great  ses- 
sions in  Wales  and  counties  palatine, 
by  statute  5  Eliz.  c.  25.  s.  2.)  **in 
"  every  writ  of  habeas  corpora  or  rfw- 
"  tringas  with  a  nisi  prius,  where  a 
'^  full  jury  shall  not  appear  before  the 
'^  justices  of  assize  or  nisi  prius,  or 
'*  else  after  appearance  of  a  full  jury, 
^*  by  challenge  of  any  of  the  parties, 
<'  the  jury  is  likely  to  remain  untakea 
<<  for  default  of  jurors,  that  then  the 
''  same  justices  upon  request  made 
"  by  the  plaintiff  or  defendant,  shall 
'<  have  authority  to  command  the 
*<  sheriff^  or  other  minister  to  whom 
'*  the  making  of  the  return  shall  sq>per- 
**  tain,  to  name  and  appoint,  as  oft^n  as 
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Haines  ore  annexed  to  the  within-written  panels  according  to 
the  form  of  the  statute  in  such  case  made  and  provided ; 
which  said  jurors  so  appointed  anew,  that  is  to  say,  T.  L.,  ' 
J,  G.,  J.  v.,  J.  D.,  R.  D.,  J.  R,  H.  W.,  J.  R,  J.  R,  and 
J.  C,  being  called,  likewise  come,  who,  together  with  the  said 
other  jurors  before  impannelled  and  sworn,  being  chosen,  tried, 
and  sworn  to  speak  the  truth  of  the  matters  within  contained, 
say  upon  their  oath,  that  the  said  Richard  Opie  did  undertake 
in  manner  and  form  as  the  said  Stephen  Peeters  within  com- 
plains thereof  against  him ;  and  they  assess  the  damages  of  the  Verdict  for 
fiaid  Stephen  Peeters  on  the  occasion  within  specified,  oyer  and  plaintiff, 
above  his  costs  and  charges  by  him  about  his  suit  in  this  be- 
half expended  to  4/1,  and  for  those  costs  and  charges  to 
40f. ;  therefore  it  is  considered  that  the  said  Stephen  Peeters  Judgment, 
do  recover  against  the  said  Richard  Opie  the  said  damages  by 
the  jurors  aforesaid  in  form  aforesaid  assessed,  and  also  10/. 
for  his. said  costs  and  charges,  by  the  court  of  our  said  lord 
the  king  now  here  adjudged  of  increase  to  the  said  Stephen 
with  his  assent ;  which  s^d  damages,  costs,  and  charges  in 
the  whole  amount  to  16/. ;  and  the  said  Richard  ysl  mercy. 


'<  need  shall  require,  so  many  of  sach 
'*  other  able  persons  of  the  said  county 
"  then  present  a,t  the  said  assizes  or  nisi 
** priusy  as  shall  make  up  a  full  jury; 
**  which  persons  shall  be  added  to  the 
*<  former  panel,  and  their  names  an- 
^  nexed  to  the  same ;  and  that  the  par- 
**  ties  shall  have  their  challenges  to  the 
'*  jurors  so  named,  added  and  annexed 
**  to  the  said  former  panel,  as  if  they 
**  had  been  impannelled  upon  the  venire 
"facias  ;  and  that  the  said  justices  shall 
"  and  may  proceed  to  the  trial  of  every 
"  issue  with  those  persons  that  were 
**  before  impannelled  and  returned,  and 
^  with  those  newly  added  and  annexed 
**  to  the  said  former  panel,  in  such  wise 
«  as  they  might  or  ought  to  have  done 
'*  if  all  the  said  jurors  had  been  re- 


''  turned  upon  the  writ  of  venire  facias  ; 
<'  and  that  every  such  trial  shall  be  as 
**  good  and  effectual  in  the  law,  to  all 
**  intents  and  purposes,  as  if  such  trial 
"  had  been  had  by  twelve  of  the  jurors 
"  impannelled  and  returned  upon  the 
"  writ  of  venire  facias;  "  and  by  statute 
7  &  8  W.  3.  c.  32.  s.  3.  the  sheriff  is 
directed  to  return  such  persons  to  serve 
upon  the  tales  as  shall  be  returned  upon 
some  other  panel  and  then  attending  the 
court  Hence  it  is  usual  to  draw  their 
names  out  of  the  box,  though  by  con- 
sent the  sheriff  may  return  such  other 
persons  as  can  be  procured ;  and  after 
a  juror  has  been  challenged  on  the  prin- 
cipal panel,  he  ought  not  to  be  sworn 
as  a  talesman.  1  Str.  640.  Parker  v. 
Thorotan.  2  Ld.  Raym.  1410.  S.C.  (a) 


(a)  [By  Stat  6  G.  4.  c.  50.  s.  37.,  if    appear,  or  if,  after  challenge,  a  sufficient 
a  sufficient  number  of  jurymen  do  not    number  do  not  remain  to  make  a  jury, 


^Mn 


Feeten  verius  Opie. 


theiu  upon  request  of  tb6  plaintiff  or 
defendant,  the  justices  may  command 
the  sheriff  to  name,  and  appoint  so  many, 
of  such  other  able  men  of  the  county, 
then  present,  as  shall  make  up  a  full 
jury;  and  the  sheriff  shall  thereupon 
return  such  men,  duly  qualified,  as  shall 
be  present  or  can  be  found,  to  serve  on 
such  jury,  and  Shall  add  and  annex  their 
name  to  the  former  panel.  —  A  tales, 
however,  is  seldom  necessary  except  in 
special  jury  causes ;  and  then  the  num- 
ber of  jurors  wanted  must  be  made  up 
by  drawing  names  out  of  the  box,  if  a 
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sufficient  number  of  common  jurors  can 
be  found:  6  G.  4.  c  50.  s.  37. :  if  not, 
a  tales,  if  prayed,  must  be  made  up  in 
the  manner  above  directed.  1  Chitt 
Arch.  268.  7th  edit  The  plaintiff 
may  have  a  tales  without  the  consent 
of  the  defendant  2  M.  &  R.  100. 
Gatliffy.  Bourne.  But  it  appears  to 
have  been  doubted  whether  either 
party  can  pray  a  tales,  without  consent, 
where  an  issue  is  directed  to  be  tried 
by  a  special  jury  by  the  Court  of  Chan- 
cery. Carr.  &  M.  171.  Woody.  Thorny 
son."] 


Case  58. 


S.C.2Lev.2S. 
1  Vent  177. 
S14.   SKeb. 
811. 8S7.  S.  C. 
cited  12  Mod. 
53a   2SiiUu 
623,    1  Ld. 
Raym.  687. 
Com.  Rep.  117. 
8  T.  R.  366. 
Ad  agreement 
was,  that  the 
plaintiff  should 
build  a  house, 
and  that  the 
defendant 
should  pay.  him 
so  much  money 
for  it.     The 
plaintiff' 
•▼eired,  that  he 
VKU  ready  and 
offered  to  per-' 
ybrmhisagre^ 
ment;  the 
better  opinion 
was  that  the 
averment  vas. 
not  sufficient, 
but  held  well 
after  verdict. 


Peeters  versus  Opie- 
Trin,  23  Car.  IL  Regis.  Rot  319. 

y4S8UMPSIT.  The  plaintiff  declares  that  it  was  agreed 
.^X.  between  the  phuntiff  and  defendant,  that  the  phuiitiff 
should  pull  down  and  prostrate  the  walls  of  three  houses, 
and  in  the  places  in  which  the  said  walls  were  erected  should 
build  for  the  said  defendant  a  malt-house,  and  a  linny  or 
dry-house,  and  cover  them  with  slate  or  tile,  and  that  the 
said  defendant  should  pay  to  the  said  plaintiff/or  his  work  in 
and  about  the  pulling  down  and  prostrating  the  said  walls  and 
building  and  erecting  the  said  malt-house  and  linny-house  H 
of  lawful  money,  &c.  And  then  the. plaintiff  lays  mutual 
promises,  namely,  that  in  consideration  that  the  plaintiff  had 
undertaken  to  perform  his  part  of  the  said  agreement,  the  de- 
fendant promised  to  perform  the  said  agreement  on  his  part 
to  be  performed ;  and  the  plaintiff  also  lays  another  pronusc 
in  his  declaration,  and  then  he  makes  this  averment,  namely, 
'^  And  the  said  plaintiff  in  fact  says  that  he  always  from  the 
time  of  making  the  said  agreement  hitherto  toas  ready  and 
offered  to  perform  the  said  agreement  in  all  things  on  his  part 
to  be  performed,  yet  the  said  defendant"  has  not  paid  the  %l 
nor  the  other  sums  of  money  contained  in  the  other  promise, 
to  the  plaintiff's  damage  (2)  of  20/. :  The  defendant  pleads 


(2)  There  seems  to  be  no  doubt  that    an  indebitatus  assumpsit  for  ^ork  and 
l^e  present  form  of  declaring  would  be    labour,  in  which  it  is  incumbent  on  the 
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non  assvmpsii;  and  the  iflBue  ^raa  found  for  the  plamtiff  on     Feetsrb 
both  promises,  and  entire  damages  assessed.  ^«  Opie. 

And  now  in  this  term  Saunders  moved  in  arrest  of  judg-  ' 

ment,  that  the  plaintiff  has  not  well  intitled  himself  to  the 
action  on  the  said  promise,  for  want  of  averring  that  he  has 
performed  the  work  which  he  was  to  do,  or  that  he  was  pre- 
vented from  doing  it  by  the  defendant ;  for  he  only  says  that 
he  was  ready  and  offered^  but  he  does  not  say,  that  he  per- 
formed, or  that  he  was  hindered  or  prevented  by  the  plaintiff 
from  doing  it.  And  therefore  he  ought  not  to  have  the  82. ; 
for  he  was  to  have  it  for  his  labour^  ifc. :  which  implies  that 
he  first  ought  to  do  the  work  before  he  can  demand  his  wages 
for  •  his  labour.  For  though  it  be  laid  by  way  of  agreement  *[  351  ] 
and  mutual  promise,  yet  it  appears  by  the  very  agreement  it- 
self that  the  plaintiff  was  to  do  the  work  and  to  have  the  821 
far  Ms  toorh :  and  therefore  the  mutual  promise  is  only  to 
perform  the  agreement,  which  the  defendant  has  not  broken 
on  bis  part  by  the  non-payment  of  the  said  82.  if  the  plaintiff 
has  not  performed  the  work,  which  was  to  be  precedent  to 
the  payment  of  the  money.  And  although  the  plaintiff  has 
kid  it  by  way  of  mutual  agreement,  yet  in  fact  it  is  no  more 
than  that  the  defendant  desired  the  plaintiff  to  do  the  work, 
and  he  would  pay  him  82.  for  it,  which  is  a  common  contract 
between  parties;  and  the  meaning  of  it  is,  that  the  work 
should  be  done  first  before  payment :  for  the  party  who  is  to 
pay  the  money  does  not  intend  to  pay  it  unless  the  work  be 


I^aintiff  to  prove  the  worh  and  labour  performed  for  the  said  defendant  at  his 
performed  to  intitle  himself  to  the  ac-  special  instance  and  request,  without 
tion.  But  at  the  time  this  case  was  setting  forth  what  sort  or  manner  of 
decided,  it  was  thought  that  the  man-  work  it  was ;  but  the  objection  was  dis- 
ner  and  nature  of  the  work  and  labour  allowed  by  the  court,  who  said  that  the 
should  be  specially  set  forth  in  the  de-  only  reason  why  the  plaintiff  is  bound 
claration,  and  it  was  not  until  some  to  shew  wherein  the  defendant  is  in- 
time  after  that  a  general  indebiiatus  debted  is,  that  it  may  appear  to  the 
(utumpsii  was  held  to  be  maintainable,  court  that  it  is  not  a  debt  on  record  or 
This  appears  from  the  case  of  Hibbert  specialty,  but  only  upon  simple  con- 
T.  Courthope^  Carth.  276.  Skin.  409.  tract ;  and  any  general  words,  by  which  . 
East,  5  W.,  where  in  error  it  was  in-  that  may  be  made  to  appear,  are  suffi- 
sisted  that  the  declaration  was  general ;  cient  S.  P.  1  Sid.  425.  Russel  v.  Col- 
namely,  that  the  defendant  was  in-  lins,  S.  C.  1  Mod.  8.  1  Vent  44.  See 
debted  to  the  plaintiff  in  so  much  2  Str.  933.  Hayee  v.  Warren;  and 
money  fof  the  work  and  labour  of  the  1  Saund.  269^*.  Osborne  v.  Rogers, 
plaint   before  that   time  done  and  note  (2). 


851  Feeters  versus  Opie; 

Peeters     performed ;  he  does  not  mean  to  pay  Us  monejr,  and  then  to 
V.  Opie.      bring  an  action  for  not  performing  the  work  against  one  who 
*  perhaps  is  not  responsible,  or  after  he  has  got  the  money,  will 

run  away ;  but  if  the  plaintiff  has  offered  to  do  the  work  and 
the  defendant  has  hindered  him,  the  defendant  will  be  in  sadi 
case  bound  to  pay  the  money,  becatise  he  ought  not  to  take 
advantage  of  his  own  wrong.  And  therefore  the  judgment 
was  staid  until  it  should  be  moved  on  the  other  side. 

And  afterwards  at  another  day  PoUexfen  moved  for  judg- 
ment for  the  plaintiff,  because,  as  he  s^d,  there  was  here  a 
promise  on  each  side^  and  if  the  plaintiff  has  not  performed 
the  agreement  on  his  part  the  defendant  has  remedy  agunst 
him  by  action ;  and  here  the  agreement  is  not,  that  the  money 
is  to  be  paid  after  the  work  is  done,  but  it  is  to  be  paid  gene- 
rally, whether  the  work  be  done  or  not ;  but  if  the  work  is  not 
done,  the  defendant  has  his  remedy  on  the  promise  as  afore- 
said ;  and  therefore  he  prayed  judgment  for  the  plainti£ 

And  TtryffkTt  justice  was  of  opinion  that  the  plaintiff  should 
have  judgment,  for  the  reason  given  by  PoUexfen  ;  and  also 
because  the  words /or  his  labour  are  no  more  than  what  the 
law  would  have  implied.  And  he  said  that  if  the  agreement 
had  been  that  the  plaintiff  should  do  the  work  and  the  de- 
fendant should  pay  the  plaintiff  8/.  without  saying  for  his 
work,  there  had  been  no  doubt  that  the  plaintiff  might  mam- 
tain  an  action  for  the  money  although  he  had  not  done  the 
work ;  yet  the  law  implies  that  the  SL  was  to  be  paid /or  his 
work,  and  therefore  the  addition  of  the  words  for  his  work 
will  not  alter  the  case  at  all,  for  they  would  be  intended  if 
they  had  been  omitted,  et  expressio  eorum  quce  tacite  insunt 
nihil  operatur :  wherefore  he  concluded  .that  the  plaintiff 
ought. to  have  his  judgment. 
[  352  ]  ^^^  chief  justice,  contrd. ;  And  that  the  declaration  was 

insufficient,  and  judgment  should  be  arrested ;  for  he  said  that 
the  words /or  his  labour  make  a  condition  precedent,  so  that  the 
plaintiff  ought  of  necessity  to  have  shewn  the  work  done,  or  at 
least  that  he  was  hindered  from  doing  it  by  the  plaintiff,  be- 
fore he  can  demand  the  money.  And  he  further  said  that 
if  the  said  agreement  had  been  put  into  writing  under  the 
seals  of  the  parties,  it  had  been  clear  that  the  plaintiff  could 
not  nudntain  an  action  of  covenant  for  the  SL  without  sudi 
an.  averment ;  and  no  more  can  he  do  so  here ;  and  although 
there  were  mutual  promises  in  the  case,  yet  the  defendant's 
promise  was  on  the  performance  of  the  agreement)  whichin 


Trim  25  Car.  n.  Regis,  852 

itself  was  only  conditional  on  the  defendant's  part,  namely,     Peetbrs 
that  if  the  phdntiff  performed  the  work,  then  the  defendant      <^-  Opie. 
was  to  pay  him  8i  for  his  labour,  but  otherwise  not ;  and  here    *        *        ' 
it  appears  that  the  plaintiiF  has  not  performed  the  work ; 
wherefore  the  defendant  is  not  bound  to  pay  him  the  8/.  not- 
withstanding the  mutual  promise.     But  he  said,  that  if  by 
the  agreement  it  had  been  that  the  SL  should  be  paid  on  any 
certain  day  *,  perhaps  the  law  would  be  otherwise ;  because  •  Fordage  v. 
then  it-miffht  be  construed  that  the  defendant  relied  on  the  ^^\^  ^""^• 

^     ^  ^  ^  ^  320  o.  note. 

plamtiflrs  mutual  promise  for  his  security ;  but  here  no  cer- 
tain time  being  limited  when  the  money  should  be  paid,  the 
kw  makes  a  construction  that  it  shall  be  paid  when  the  work 
will  be  finished  and  not  before,  unless  the  defendant  himself 
was  the  cause  why  it  was  not  finished,  which  does  not  appear 
here  m  this  record. 

Bcdnsford  justice  agreed  with  Hale,  Morton  justice  being 
absent  on  account  of  ill  health ;  wherefore  the  judgment  was 
not  absolutely  arrested,  but  the  plaintiff  had  leaye  to  move 
it  again ;  but  his  counsel  perceiving  the  opinion  of  Hale  and 
Rainsfordy  did  not  move  it  again,  and  consequently  judgment 
was  arrested.  Vide  Co.  Lit.  204.  a.  that  the  word  pro  makes 
a  condition  in  things  executory,  &c. 

Afterwards  in  Trinity  term  in  the  24th  year  of  the  now 
king  it  was  moved  again ;  and  Twysden  retaining  his  former 
opmion,  the  court  gave  judgment  for  the  plaintiff,  because 
then  Hale  chief  justice  and  the  other  judges  held,  that  ^^  he 
was  ready  and  offered  to  perform,  SfcJ*^  was  a  suffident  aver- 
ment after  verdict.  (3)     Qtiod  nota. 


(3)  See  1  Saund.  320  a.   Pordage  v.  that  though  the  declaration  would  have 

Co&,  note  (4).     So  where  in  assumpsit  been  bad  on  demurrer  for  that  omis- 

the  declaration  stated  that  the  defend-  sion,    yet   after    verdict   it   was  well 

ant,  in  consideration  the  plaintiff'  would  enough.   1  Sid.  13.  Ball  v.  Peake.  S.  C 

pay  him  a  certain  sum  of  money,  pro-  cited  by  Holt  C.  J.  in  12  Mod.  530. 

mised  to  assign  him  a  term,  and  the  Lancashire  v.  KiUingujorth ;  and  1  Ld. 

plaintiff  averred   that  he  offered  the  Raym.  6%6.  S.  C.    See  Cro.  Eliz.  888. 

money,  but  the  defendant  did  not  as-  Lea  v.  Exelby.    The  principle  of  all  the 

sign ;  after  verdict  it  was  moved  in  cases  upon  this  head  seems  to  be,  that 

arrest  of  judgment,  that  the  plaintiff  where  the  plaintiff  himself  is  to  do  an 

should  also  have  averred  that  the  de-  act  to  intitle  himself  to  the  action,  he 

(endant  refused  the  money  when  of-  must  either  shew  the  act  done,  or  if  it 

fered ;  bat  it  was  held  by  the  court,  be  not  done,  at  least  that  he  has  per- 
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formed  every  thing  that  was  in  his 
power  to  do.  Com.  Rep.  117*  Lau' 
cashire  v.  KilUngivorth.  (b) 

The  nature  and  necessity  of  such 
averments  was  much  considered  in  a 
late  case ;  which  was  assumpsit  for  the 
non-delivery  of  100  quarters  of  malt, 
which  the  defendant  had  undertaken 
to  deliver  on  request  at  a  certain  price ; 
and  the  plaintiff  averred,  that  although 
afterwards,  to  wit,  on,  &c.  at,  &c.  he 
requested  the  defendant  to  deliver  to 
him  the  100  quarters  of  malt,  and  was 
then  and  there  ready  and  willing  to  pay 
the  said  defendant  for  the  same^  accord- 
ing to  the  terms  of  the  said  sale,  and 
although  he  was  then  and  there  ready 
and  willing^  and  offered  to  accept  and 


receive  the  said  100  quarters  of  malt 
from  the  defendant,  yet  he  refwed  to 
deliver  thenu  After  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of  judg« 
ment,  that  the  plaintiff  did  not  aver  ih 
actual  tender  of  the  price  agreed  upon, 
the  averment  of  a  readiness  and  wil- 
lingness only  in  the  plaintiff  to  pay  not 
being  sufficient  But  the  court  over^ 
ruled  the  objection,  and  held  the  aver- 
ment of  the  plaintiff's  readiness  and 
willingness  to  pay  for  the  malt  suffi- 
cient;  that  under  that  averment  the 
plaintiff  was  bound  to  prove  that  he 
was  prepared  to  pay  or  tendered  the 
money,  if  the  defendant  had  been  ready 
to  receive  it^  and  to  deliver  the  malt; 
and  that  all  that  was  necessary  for  the 


(&)  Thus  in  assumpsit  for  not  ac- 
cepting stock  agreed  to  be  transferred 
on  request,  an  averment  that  the  plain- 
tiff was  ready  and  willing  to  transfer, 
and  requested  the  defendant  to  accept 
the  stocky  can  only  be  satisfied  by 
shewing  an  actual  tender  and  refusal; 
or  that  the  plaintiff  waited  at  the  bank 
on  the  day  when  it  was  to  be  made, 
until  the  close  of  the  transfer-books, 
which  was  the  latest  time  the  transfer 
could  be  made :  in  short,  that  the  plain- 
tiff had  done  every  thing,  as  far  as  in 
him  lay,  towards  the  execution  of  the 
contract,  according  to  Lancashire  v. 
Kiliingwortht  above  cited.  5  East,  107. 
Bordenave  v.  Gregory.  [In  assumpsit 
by  the  vendor  against  the  purchasers  of 
land  the  declaration  stated,  that  in  con- 
sideration of  the  plaintiff's  selling  to  the 
defendants  certain  land,  to  be  paid  for 
as  soon  as  the  conveyance  should  be 
completed,'  the  defendants  promised  to 
purchase  and  pay  for  the  same :  It  was 
then  averred,  that  though  the  plaintiff 
had  allowed  the  defendants  to  enter  into 
possession  of  the  lands  and  had  always 
been  ready  and  willing  to  noake  a  good 


title,  and  offered  the  defendants  to 
execute  a  conveyance,  and  would  have 
tendered  a  proper  conveyance  but  Aat 
the  defendants  discharge  him  from  so 
doing ;  yet  the  defendants  did  not  re- 
gard their  said  promise,  and  did  not  pay 
the  plaintiff  the  purchase  money  or  any 
part  thereof:  Plea,  that  no  conveyance 
had  ever  been  made  or  excicuted  to  the 
defendants:  It  was  held,  on  general* 
demurrer,  that  the  plea  was  bad,  and  the 
declaration  good.  7  M.  &  ;^W.  474v 
Laird  v.  Pem,  In  this  case  it  was  held 
that  the  plaintiff  could  not  recover  from 
the  defendants  the  whole  amount  of  the 
purchase  money,  but  only  the  damages 
actually  sustained  by  his  breach  of  con- 
tract :  But  that,  upon  the  facts  alleged 
in  the  declaration,  he  was,  for  the  pur- 
pose of  recovering  such  damages,  in 
the  same  situation  as  if  all  had  been 
done  on  his  part  which  he  engaged  to 
do,  inasmuch  as  the  defendants  had 
discharged  him  from  doing  it:  And 
that  the  declaration,  though  informally 
drawn,  was  sufficient'  on  general  de« 
murrer.] 
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plaiotiff  to  shew  wa5>  that  he  was  ready 
to  pay  the  pricey  provided  the  defend- 
ant was  ready  to  deliver  the  malt ;  and 
Clift.  97.  pL  82.  (expressly  in  point,) 
How.  180.  Norwood  v.  Seadf  and 
Heame,  ISL,  were  cited.  1  East,  Rep. 
203.  Rawson  v.  Johnson*  (e) 

So  where  in  eusumpsU  the  declaration 
stated  that  the  plaintiff  bargained  with 
tiie  defendant  to  buy  of  him,  and  the 
defendant  agreed  to  sell  to  the  plaintifT, 
a  quantity  of  oats  at  the  price  of  21 
shillings  per  quarter,  to  be  delivered 
any  time  between  Michaelmas  1799, 
and  Lady-day  1800;  and  in  consider- 
ation thereof  the  plaintiff  undertook  to 
accept  and  receive  the  oats,  and  pay 
for  them  at  the  above-mentioned  price, 
and  the  defendant  undertook  to  deliver 
them  some  time  before  the  above-meU'* 
tioned  days;  <<and  although  the  said 
« defendant  afterwards  did,  in  part 
^  performance  of  his  said  promise,  de*^ 


<<  liver  to  the  plaintiff  a  part  of  the  said 
<'  oats,  and  although  the  time  for  the 
^'  delivery  of  the  residue  of  the  said 
<'  oats  to  the  said  defendant,  according 
'<  to  the  defendant's  promise  aforesaid, 
<<  had  long  since  elapsed,  and  the  plain^^ 
''  tiff  was  for  and  during  all  that  time, 
^  and  still  is,  ready  and  willing  to  ac- 
<*  cept  and  receive  the  residue  of  the 
'<  said  oats,  and  to  pay  for  the  same  at 
<<  the  rate  or  price  (foresaid,  yet  the 
<<  defendant  had  not  delivered."  After 
verdict  for  the  plaintiff,  it  was  objected 
in  arrest  of  judgment,  that  it  was  not 
averred  in  the  declaration,  that  the 
plaintiff  had  performed^  &c«;  but  the 
court,  on  the  authority  of  the  last-cited 
case  of  JRawson  v  Johnson^  held  that 
the  averment  of  the  plaintiff's  readiness 
and  willingness  to  pay  for  the  article 
to  be  delivered  by  the  defendant,  with- 
out any  allegation  of  an  actual  tender 
of  the  money,  was  sufficient     2  Bos* 


(e)  However,  it  has  been  hdd,  that 
in  an  action  for  not  delivering  goods 
according  to  agreement,  an  averment 
of  demand  made,  and  that  the  plaintiff 
•was  ready  and  willing  to  accept  and 
pay  for  the  goods,  without  averring  an 
offer,  was  good ;  and  further,  that  no 
evidence,  beyond  the  demand,  either 
of  an  offer  or  readiness,  was  necessary. 
lMareh,412.  WUhs  y.  AMnson,  And 
the  authority  of  this  case  was  recog- 
nized by  DaUas  J.  in  7  Taunt.  S14. 
Levy  V.  Lard  Herbert.  1  Moore,  56* 
S.  C.  See  antd.  Vol.  I.  38  b.  note.  [See 
also  1  M.  &  Gr.  757.  KenU>le  v.  Mills. 
2  Scott,  N,R.  121.  S.C.  2  M.  &  Gr.  20. 
Proctor  v.  Sargent  2  Scott,  N.  R.  289. 
S.C.  So  a  declaration  in  covenant  by  the 
vendor  against  the  intended  purchaser  of 
Uuida,  for  non-payment  of  the  purchase 
money  according  to  the  contract,  need 
not  aver  that  the  plaintiff  offered  or  ten- 
dered a  conveyance  to  the  defendant ;  it 


is  sufficient  to  allege  that  the  plaintiff  has 
always  been  ready  and  wUUng  to  exe« 
cute  a  conveyance ;  inasmuch  as,  in  the 
absence  of  an  ocpress  stipulation  to  the 
contrary,  it  is  the  duty  of  the  purdhaser 
to  prepare  the  conveyance  and  tender 
it  to  the  vendor  for  execution.  (S  M.  & 
W.  835.  PooU  V.  HitL  3  G.  &  D.  1 10. 
Stephens  v.  Medina.  See  also  7  M.  & 
W.  474w  LaUrd  v.  Ptm,  antd,  352  a.  note^ 
(6).  5  B.  &  Ad.  742.  RippinghaU  v. 
Lloyd.  In  assumpsit  for  not  accepting 
a  lease,  it  has  been  held  that,  on  general 
demurrer,  an  averment  in  the  declare 
ation  of  the  plaintif  s  readiness  and 
willingness  to  grant  the  lease  is  equiva- 
lent to  an  averment  of  his  having  title 
to  grant  it;  for  if  the  defendant  had 
traversed  such  averment,  he  would  have 
put  in  is9ue  the  plaintiffs  capacity  to 
grant.  9  M.  &  W.  82a  JDe  Medina  v. 
Iforman*2  .  '      .     > 
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&  Pull.  447.  Waterhouse  v.  Skinner. 
These  cases  seem  to  be  just  the  con- 
verse of  the  principal  case.  If  the  de- 
fipndanta  in  these  cases  had  sought  to 
recover  the  price  of  the  malt  or  oats, 
^hich  they  had  agreed  to  sell  to  the 
plaintifiRsy  as  Peelers  did  the  price  of  the 
work  in  the  principal  case,  they  must 
have  averred  the  delivery  of  the  malt 
or  oats,  or  an  offer  to  deliver  the  same, 
and  a  refusal  to  receive  and  pay. 

But  the  plaintiff  must  aver  a  readiness 
to  perform  his  part  of  the  contract,  by 
stating  that  he  was  ready  and  willing' 
to  pay  on  delivery ;  for  if  there  be  no 
averment  whatever  of  that  kind,  the 
declaration  is  insufficient.    As  where 

*  in  assumpsilf  the  declaration  stated  that 
in  consideration  that  the  plaintiff  had 
bought  of  the  defendant  200  quarters 
of  wheat  at  a  certain  price,  the  de- 
fendant undertook  to  deliver  the  wheat 
at  a  certain  place  in  one  month  from 
the  sale ;  and  then  the  plaintiff  averred, 
that  although  he  toas  always^  from  the 
time  of  making  such  sale  for  one  month, 
ready  and  toilling  to  receive  the  wheats 
yet  the  defendant  did  not  deliver  it. 
After  verdict  for  the  plaintiff  it  was 
objected  in  arrest  of  judgment,  that  the 
declaration  was  bad,  because  it  was  not 
averred  that  the  plaintiff  had  either 
tendered  to  the  defendant  the  price  of 
the  wheat,  or  vhu  ready  to  have  paid 

for  it  on  delivery  ;  for  when  something 
is  to  be  done  by  both  parties  to  a  con* 
tract  at  the  same  time,  there  the  party, 
suing  the  other  for  non-performance  on 
bis  part,  must  aver  an  offer  at  least,  at 
the  same  time  to  perform  what  was  to 
be  done  by  himself :  to  which  the  court 


agreed,  and  held  the  declaration  bad, 
and  arrested  the  judgment;  being  of 
opinion,  that  where  two  concurrent  acts 
are  to  be  done,  the  party  who  sues  the 
other  for  non-performance,  must  aver 
that  he  has  performed,  or  was  ready  to 
perform,  his  pait  of  the  contract ;  that 
the  plaintiff  could  not  impute  to  the 
defendant  the  non-delivery  of  the  wheat, 
without  alleging  that  he  was  ready  to 
pay  the  price  of  it;  and  that  it  was  dis- 
tinguishable from  this  case  in  Sawiders^ 
where  the  party  was  to  pull  down  a 
wall,  and  was  then  to  be  paid  for  it : 
there  was  no  doubt  but  the  palling 
down  of  the  wall  was  a  condition  pre- 
cedent to  the  payment ;  the  act  was  to 
be  done,  and  then  the  price  was  to  be 
paid  for  it  7  T.  R.  125.  Morton  v. 
Lamb,  (d)  So  it  is  with  respect  to  agree- 
ments under  seal ;  the  party  who  seeks 
satisfaction  from  another  for  non-per- 
formance of  his  part  of  the  agreement, 
must  shew  in  his  declaration  that  he 
has  performed,  or  at  least  offered  to 
perform  the  agreement  on  his  part 
As  where  in  covenant,  the  declaration 
stated  that,  by  articles  of  agreement 
under  seal,  the  plaintiff  covenanted  and 
agreed  to  convey,  on  or  before  the  Ist 
of  August  1797,  to  the  defendant  a 
school-house  and  ground,  and,  on  or 
before  the  24th  of  June  1796,  to  sur- 
render up  the  premises,  and  deliver 
over  the  scholars,  as  far  as  in  him  lay, 
to  the  defendant ;  and  in  consideration 
Aereof  the  defendant,  covenanted  to 
pay,  on  or  before  the  said  1st  day  of 
August  1797,  the  plaintiff  the  sum  of 
120/. :  The  plaintiff  then  averred  that 
he  surrendered  up  the  premises  to  the 


(d)  It  appears  from  the  decision  in 
Wilis  v.  AMnson^  cited  in  nv  (c),  that 
if  the  declaration  had  averred  a  demand 
of  the  wheat  by  the  plaintiff  from  the 


defendant,  and  likewise  a  readiness  to 
receive  and  pay  [for  it,  it  would  have 
been  good,  without  averring  or  proving 
any  further  offer  to  do  so. 
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defendant,  who  entered  and  was  pos- 
sessedj  and  delivered  over  the  scholars 
as  far  as  in  him  lay,  and  although  he 
had  well  and  truly  performed  the  said 
articles,  yet  the  defendant  had  not  paid 
the  said  120/. :  The  defendant  pleaded 
that  he  was  always  ready  to  accept  a 
conveyance  of  the  said  premises,  and 
at  the  same  time  to  pay  the  said  120/. 
to  the  plaintiff,  if  he  would  have  made 
such  a  conveyance ;  but  the  plaintiff  did 
not,  on  or  before  the  said  1st  of  Atigusiy 
or  ever  since,  convey  the  said  premises 
to  the  defendant :  Upon  a  demurrer  to 
this  plea,  it  was  contended  that  tlie  co- 
venants in  this  case  were  independent, 
and  therefore  it  was  not  necessary,  in 
order  to  maintain  the  action  for  the  120/., 
for  the  plaintiff  to.  aver  the  execution 
or  tender  of  a  conveyance,  on  or  before 
the  said  Ist  day  of  August  1797,  and 
consequently  the  allegation  of  the  non- 
performance of  those  acts  by  the  de- 
fendant in  his  plea,  was  no  bar  to  the 
plaintiff's  recovery;  and   1  Salk.  171. 
Tkorp  V.  Thorjh    6  T.  R.  570.  Camp- 
hdl  V.  JoneSt  and  Boone  v.  E^re.     1 
H.  Black.  273.  note  (a),  were  cited : 
Bat  the  court  was  of  a  different  opinion, 
and  held  that  they  were  dependent  co^ 
venants,  and  the  making  of  the  con- 
veyance was  the  consideration  of  the 
plaintiff's  title  to  receive  the  money; 
that  the  execution  of  the  conveyance, 
and  the  payment  of  the  money,  were 
concurrent  acts ;  that  according  to  the 
rule  laid  down  in  Kingston  v.  Prestony 
cited  in  Doug.  689.  Jones  v.  Barkley, 
no  person  can  call  upon  another  to  per- 
form his  part  of  the  contract,  until  he 
himself  has  performed  all  that  he  has 
stipulated  t6  do  as  the  consideration  of 
the  other's  promises ;  which  rule  applies 
to  every  case  of  a  sale  of  property, 
where  one  engages  to  convey  on  a  cer- 


tain day,  and  the  other  to  pay  at  the 
same  time;  and  that  in  neither  case 
will  the  court  compel  one  party  to  per- 
form his  part  until  the  other  has  done, 
or  offered  to  do,  his  own;  and  that 
payment  in  this  case  could  not  be  en- 
forced until  a  conveyance  was  made, 
or  at  least  offered  to  be  made,  by  the 
plaintiff:  That  as  to  the  case  of  Boone 
V.  JSyrcy  the  judgment  of  the  court 
went  on  the  ground  that,  in  the  form 
the  breaches  were  assigned,  the  plea 
did  not  necessarily  go  to  the  whole  of 
the  consideration  ;  but  if  the  plea  had 
been,  that  the  plaintiff  had  no  title  at 
all  to  the  plantation  itself,  it  seems  that 
it  would  have  been  a  sufficient  bar  to 
the  action :  And  the  court  gave  judg- 
ment for  the  defendant  8  T.  R.  366. 
Glazebrooh  v.  Woodrow.  (e) 

This  case,  determined  since  the  pub- 
lication of  the  first  volume  of  these 
Reports,  seems  strongly  to  fortify  and 
confirm  the  observations  which  were 
submitted  in  note  (4>)  in  the  case  of 
Pordage  v.  Cole^  1  Saund.  320.,  and 
will  serve  very  much  to  explain  some 
of  the  distinctions  that  are  taken  in  it. 

And  where  in  covenant  against  a 
lessee  for  not  repairing,  the  declaration 
stated,  that  by  a  certain  indenture  of 
demise,  the  defendant  covenanted  to 
repair  the  demised  premises,  and  at 
the  end  of  the  term  to  surrender  up  the 
same  in  good  and  sufficient  repair,  the 
plaintiff  the  lesseeyfinding^  allowing,  and 
assigning  timber  sufficient  for  such  re- 
parations, to  be  cut  and  carried  by  the 
defendant  the  lessee;  and  then  the 
plaintiff  averred  that  the  defendant  did 
not  repair  the  premises,  nor  surrender 
them  at  the  end  of  the  term  in  good 
and  sufficient  repair  :  The  defendant 
pleaded  that  the  plaintiff  did  not  find, 
allow,  or  assign  timber  sufficient  for  re- 


(e)  [See  2  B.  &  Ad.  822.  Rose  v.  Poulton.} 
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pairing  the  said  premises  and  keeping 
them  in  repair:  And  on  demurrer  it 
vas  adjudged  that  the  finding  of  the 
timber  was  a  condition  precedent,  and 
consequently  the  breach  of  it  was  a  bar 
to  the  action ;  for  the  finding  of  timber 
was  a  thing  in  its  nature  necessary  to  be 
done  first,  and  therefore  must  be  con- 
ttdered  as  a  qualification  of  the  lessee's 
covenant,  who  could  not  repair  until 


timber  was  assigned  him  for  repairs; 
and  therefore  as  that  was  a  condition 
precedent,  the  plaintiff  ought  to  have 
averred  in  his  declaration  the  perform- 
ance of  such  condition.  Willes's  Rep. 
496.  Thomas  y.CaduHdlader.(f)  See 
2  H.  Black.  123.  PMUpt  ▼.  Fiddmg. 
Ibid.  178.  French  ▼.  Campbell  Antes, 
107.  Holdipp  v.  Oiway.  155.  HtaUotA 
▼•  BlaMowe. 


(/)  [But  where  lands  were  leased 
for  a  term,  at  a  certain  rent,  with  a  pro- 
viso for  re-entry  if  the  rent  should  be 
in  arrear  twenty-one  days,  and  the  lessee 
covenanted  to  pay  the  rent,  and  the 
landlord  covenanted  that  he,  paying  the 
rent  at  the  appointed  times^  should 
quietly  enjoy,  &c.:  it  was  held  that 
the  "lessee  having  been  disturbed  in 
his  possession,  might  bring  cove- 
nant against  the  landlord,  though  at 
the  time  when  the  cause  of  action 
accrued  the  rent  had  been  in  arrear 
more  than  twenty-one  days;  for  that 
the  payment  of  rent  was  not  a  con* 
dition  precedent  to  the  performance 
of  the  covenant  for  quiet  enjoyment" 
5  B.  &  Ad.  584.  Dawson  v.  Dyer. 
(See  2  Cn  &  M.  539.  Strickland  v. 
Maxwell,)  Again,  in  a  case  where,  by 
a  Turnpike  Act,  trustees  were  autho- 
rized to  enter  upon  and  take  certain 
lands,  and  to  pull  down  certain  houses, 
buildings,  &&,  ^*  making  or  tendering 
'<  satisfaction  to  the  owners,  &c.,  for 
"  any  loss  or  damage  they  may  sustain 
^*  thereby,"  it  was  held,  that  the  trustees 
were  not  bound  to  make  or  tender  com- 
pensation before  or  at  the  time  of  enter- 
ing upon  or  taking  the  lands,  or  pulling 
down  the  houses.  7  A.  &  E.  124. 
Lister  v.  Lobley. 


But  where,  by  a  memorandum  of 
charter,  it  was  agreed  that  a  vessel  should 
proceed  to  Trieste,  and  there  load  a  full 
cargo,  and  being  so  loaded  should  pro- 
ceed to  a  port  in  the  United  Kingdom, 
and  deliver  the  same,  upon  payment 
of  freight  at  a  certain  rate ;  that  forty 
running  days  should  be  allowed  the 
merchants,  (if  not  sooner  despatched,) 
for  loading  at  Trieste,  and  for  unload- 
ing at  the  port  of  discharge ;  and  twelve 
days  on  demurrage  at  6L  per  day ;  the 
vessel  to  sail  from  England  on  or  before 
the^thof  February  then  next,  and  that 
the  vessel  should  be  addressed  to  the 
charterer's  agent  at  the  port  of  loading 
and  discharge;  it  was  held,  that  the 
sailing  on  or  before  the  4th  of  P^rmry 
was  a  condition  precedent  2  M.  &  Gr. 
257.  Glaholmy.Hays.  2 Scott, 47 1. N.R. 
S.  C.  So  where  the  terms  of  a  contract 
were  "  Ut  April,  1826,  sold  W.  &  S.P. 
"  one  bale  of  sponge  at  10^.  a  pound, 
"  and  bought  of  them  yellow  ochre  at 
*<  51,  a  ton  to  be  delivered  on  or  before 
"the  24th  instant;"  it  was  held,  that 
the  delivery  of  the  ochre  by  the  24tb, 
to  the  extent  of  the  price  of  the  sponge, 
was  a  condition  precedent  to  the  de- 
livery of  the  sponge.  4  Bing.  280. 
Parker  v.  RawHngs.  12  Moo.  5£9. 
S.C.] 
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Z)erfrjwUn,l  T^E  it  remembered  that  heretofore,  to  wit,  in  Covenant  by  an 
to  ^»^    J  13 Easter  term  hist  past,  before  our  lord  the  king  ^^f^"" 
at  fFestminster  came  TTiormu  SctchevereU^  esq.  hj  Ralph  Gregge  against  the 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord  p^^ent'of*"" 
the  king  then  there  his  certain  bill  against  Thomas  Froggatt  rent 
of  BubneU  in  the  said  county,  merchant,  otherwise  called  2%a- 
mas  Froggatt  of  Bubnell  in  the  county  of  Derby ,  lead-mer- 
chant, in  the  custody  of  the  marshal,  &c  in  a  plea  of  breach 
of  covenant;  and  there  are  pledges  of  prosecution,  to  wit, 
John  Doe  and  Richard  Roe,  which  said  bill  follows  in  these 
words,  to  wit :  Derbyshire,  to  wit,  Thomas  Sacheverell,  esq. 
complains  of   Thomas  Froggatt  late  of  Bubnell  in  the  said 
comity,  merchant,  otherwise  called  Thomas  Froggatt  of  Bub^ 
ndl  in  the  county  of  Derby,  lead-merchant,  being  in  the  cus- 
tody of  the  marshal  of  the  marshalsea  of  our  lord  the  king, 
before  the  king  himself,  in  a  plea  of  breach  of  covenant,  for 
that  whereas  one  Jacinth  Sacheverell,  esq.  in  his  life-time  was  J.  S.  seised  of 
seised  of  the  manor  of  Stoahe  with  the  appurtenances  in  the  mi^^^f^ 
said  county,  and  of  a  smelting-mill,  and  all  that  parcel  of 
land  called  the  Toadpool  with  the  appurtenances,  in  the  parish 
of  Stoake  in  the  said  county,  near  adjoining  to  the  said  manor 
or  lordship  of  Stoake,  in  his  demesne  as  of  fee ;  and  being  so 
seised  thereof  the  said  Jacinth  afterwards,  to  wit,  on  the  10th 
day  of  April  in  the  year  of  our  Lord  1656,  at  the  said  parish 
of  Stoahe,  by  his  certain  indenture  then  and  there  made  by  by  indenture, 
him  the  sidd  Jacinth  Sacheverell,  by  the  name  of  Jacinth 
Sacheverell  of  Morley  in  the  county  of  Derby,  esq.  of  the  one 
part,  and  the  sdd  Thomas  Froggatt,  by  the  name  of  Thomas 
Froggatt  of  Bubnell  in  the  said  county  of  Derby,  lead-mer- 
chant, of  the  other  part,  (one  part  of  which  said  indenture  profert 
sealed  with  the  seal  of  the  said  Thomas  Froggatt,  he  the  said 
Thomas  Sacheverell  brings  here  into  court,  the  date  whereof 
is  the  same  day  and  year  aforesaid)  demised,  leased,  set  and  demised  them  * 
to  farm  let  to  the  said  Thomas  FroggaU,  the  manor  and  mill  *°  ^**>«  ^«^«°^-  . 
aforesaid  with  the  appurtenances,  by  the  names  ^  of  all  that  •Seeantd,so5. 
manor  or  lordship  of  Stoahe  in  the  said  county  of  Derby,  with  "®^  (^^^• 
the  rights,  members,  and  appurtenances  thereof,  and  of  all 
the  lands,  tenements,  and  hereditaments  thereunto  belongmg, 
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Sach-       together  with  a  smelting-mill,  (excepting  and  always  reeerv- 
EVERELL  r.    ing  out  of  the  said  lease  all  the  lands,  tenements,  and  here- 
ROGOATT.    «  ditaments,  ways,  waters,  easements,  commons,  profits,  com- 
*r  S62  1      i^o^ties,  and  appurtenances  wBatsoever,  which  then  were  in 
the  possession  of  Robert  Ashtan  of  Stony  Middleton  in  the 
sud  county,  gent,  or  which  theretofore  had  been  in  the  pos- 
session of  Robert  Ashton  deceased,  late  father  of  the  said 
Robert  Ashton  of  Stony  Middleton^  and  also  excepting  and 
reserving  out  of  the  then  present  demise,  the  chief-rent,  ser- 
vices,  and  perquisites  of  courts  of  or  belonging  to  the  said 
manor  or  lordship,)  and  the  said  Jacinth  Sacheverell  did  like- 
wise by  the  said  indenture  demise,  lease,  set  and  to  farm  let 
unto  the  said  Thomas  Froggatt^  the  said  parcel  of  land  called 
•See ana, 305.  the  Toodpool  with  the  appurtenances,  by  the  name*  of  all 
note  <  13).         ^^  parcel  of  land  or  ground  called  the  Toadpool  with  the 
appurtenances  near  adjoining  to  the  said  manor  or  lordship  of 
Staahet  and  which  the  said  Jacinth  Sacheverell  had  lately  pur^ 
<2hafled  to  him  and  his  heirs,  together  with  the  said  manor  or 
Babenthtm  for    lordship ;  to  hdve  and  to  Jiold  the  manor  and  tenements  afore- 
^^  ^^^^  said  with  the  appurtenances  (except  as  before  excepted),  unto 

the  said  Thomas  Froggatt,  his  executors,  administrators,  and 
assigns,  from  the  25th  day  oi  March  then  last  past  before  the 
date  of  the  said  indenture,  for,  during,  and  unto  the  full  end 
and  term  of  21  years  from  thence  next  following,  and  fully  to 
Tieldingcfiirti^  be  complete  and  ended ;  yielding  and  paying  therefore  yearly 
a^^i^pmble  ^^^  every  year  for  and  during  the  said  term,  the  yearly  rent 
half-yearly.        or  sum  of  119/.  of  good  and  lawful  money  of  England,  at  two 
feasts  or  days,  to  wit,  the  feast  of  Pentecost,  commonly  called 
Whitsuntide,  and  St.  Martin  the  bishop  in  winter,  commonly 
called  Martinmas,  by  even  and  equal  portions,  over  and  above 
all  levies,  taxes,  and  deduetions  whatsoever ;  the  first  payment 
thereof  to  begin  a^t  the  feast  oi  Pentecost  then  next  following; 
all  which  said  payments  to  be  made  at  or  in  the  then  dwelling- 
house  of  the  said  Jacinth  Sacheverell,  situate  in  Morley  afore* 
Covenant  by      said.     And  the  said  Thomas  Froggatt  did  by  the  said  inden- 
mauofth^nt  **^"^  (among  othcr  thmgs)  for  himself,  his  heirs,  executors, 
dwring  the  eon-    and  administrators,  covenant,  promise,  and  agree  to  and  with 
d^a^  the  said  Jacinth  Sacheverell,  his  executors,  administrators  and 

assigns,  in  manner  and  form  following :  that  is  to  say,  that 
he  the  said  Thomas  Froggatt,  his  executons,  administratorB, 
and  assigns,  or  some  of  them  should  and  would  yearly  and 
every  year  during  the  continuance  of  the  said  demise,  pay  or 
cause  to  be  paid  to  the  said  Jacinth  Sacheverell,  his  executors, 
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admmistrators^  and  assigns,  the  said  rent  bj  the  said  inden-        Sach- 
ture  reserved,  at  the  times  limited  for  the  payment  thereof,    everkll  v. 
without  any  discount  or  deduction  for  levies  as  aforesaid,  as      Roggatt. 
by  the  said  indenture  (among  other  things)  more  fully  and  Defendant  cn- 
at  large  appears :  by  virtue  of  which  said  demise,  the  said  tered  and  wa» 
Thomas  Froggatt  entered  into  the  aforesaid  manor  and  tene-  P®****'*  • 
ments  with  the  appurtenances  (except  as  before  excepted), 
and  was  possessed  thereof;   and- the  said  Thomas  Froggatt 
being  so   possessed  thereof,  and  the  said  Jacinth  being  so 
seised  of  the  reversion  of  the  said  manor  and  tenements  with 
the  appurtenances  in  his  demesne  as  of  fee,  the  said  Jacinth 
afterwards,  to  wit,  on  the  9th  day  of  *  September  in  the  said    *  [  S63  ] 
year  of  our  Lord  1656,  at  the  said  parish  of  Stoake  in  the 
said  county,  made   his  last  will  and  testament  in  writing, 
and  by  the  said  last  will  and  testament  gave  and  devised  the 
aforesaid  manor  and  tenements  with  the  appurtenances  to  the  J.  s.  devised 
said  Thomas  Sacheverell,  until  any  of  the  sons  of  the  said  |o*the  pTintifi; 
Thomas  Sacheverell  begotten,  or  to  be  begotten,  should  attain 
the  age  of  21  years ;  and  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  the  said  Jacinth,  at  the  parish  of  Stoake 
aforesaid,   in  the  county  aforesaid,  died  in  form   aforesaid,  and  died, 
seised  of  the  reversion  of  the  aforesaid  manor  and  tenements 
with  the  appurtenances.     And  the  said  Thomas  Sacheverell 
further  says,  that  he  at  the  time  of  making  the  said  last  will, 
and  also  at  the  time  of  the  death  of  the  said  Jacinth,  at  the 
mi  parish  of  Stoake,  in  the  said  county,  had  two  sons,  to 
wit,  William  Sacheverell  and  Ambrose  Sacheverell,  and  that 
neither  of  the  sons  of  the  said  Thames  Sacheverell  has  as  yet 
attained  the  age  of  21  years ;  after  the  death  of  which  said 
Jacinth  Sacheverell,  he  the  said  Thomas  Sacheverell,  by  vir- 
tue of  the  smd  devise,  was  and  yet  is  seised  of  the  reversion 
of  the  said  manor  and  tenements  with  the  said  appurtenances 
in  form  aforesaid  demised  unto  the  said  Thomas  Froggatt  in 
his  demesne  as  of  freehold  for  the  term  of  his  life ;  and  being 
so  seised  thereof,  and  the  said  Thomas  Froggatt  being  pos- 
sessed of  the  said  manor  and  tenements  with  the  appurte- 
nances by  virtue  of  the  said  demise,  the  said  Thomas  Sache-  ioii/.ioj,  rent 
vereU  in  fact  says,  that  1011/.  10^.  of  the  rent  for  8  years  due  to  the 
and  the  half  of  one  year,  ended  on  the  feast  of  St,  Martin  the  eight  years  and 
Bishop  in  winter,  in  the  21st  year  of  the  reign  of  our  said  ■^*^^" 
lord  the  now  king,  were  and  still  are  in  arrear  and  unpaid 
to  the  said  Thomas  Sacheverell  after  the  death  of  the  said 
Jacinth,  which  said  101 IZ.  10^.  or  any  part  thereof  the  said 
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♦[  364  ] 


Defendant 
prays  oyer  of 
the  indenture. 
The  indenture 


Thomas  Froggatt  has  not  paid  according  to  the  form  and 
effect  of  his  said  covenant.  And  so  the  said  Thomas  Sache- 
verell sajs^  that  the  said  Thomas  Froggatt  has  not  kept  with 
the  said  Thomas  Sacheverell  the  now  plaintiff  his  said  cove- 
nant in  form  aforesaid  made  in  this  behalf  with  the  said 
Jacinth,  his  executors,  administrators,  and  assigns,  but  has 
altogether  broken  the  same,  and  to  keep  the  same  with  him 
has  altogether  refused  and  still  refuses,  to  the  damage  of  the 
said  Thomas  Sacheverell  of  1500Z.,  and  therefore  he  brings 
suit,  &c* ;  with  this,  that  the  said  Thomas  Sacheverell  will 
verify  that  the  said  William  Sacheverell,  the  eldest  son  of  the 
said  Thomas,  is  yet  living  and  in  full  life,  and  within  the  age 
of  21  years,  to  wit,  at  the  parish  of  Stoake  in  the  said  county 
of  Derby. 

And  now  at  this  day,  to  wit,  on  Wednesday  next  after  15 
days  ot  Easter  in  this  same  term,' until  which  day  the  said 
Tlunnas  FroggcM  had  leave  to  imparl  to  the  said  bill,  and 
then  *to  answer,  &c.  before  our  lord  the  king  at  Westminster 
comes  as  well  the  said  Thomas  Sacheverell  by  his  attorney 
aforesaid,  as  the  said  Thomas  Froggatt  by  Philip  Brace  his 
attorney ;  and  the  said  Thomas  Froggatt  defends  the  wrong 
and  injury  when,  &c  and  prays  oyer  of  the  said  indenture; 
and  it  is  read  to  him  in  these  words,  to  wit,  '^  This  indenture 
made  the  tenth  day  of  April  in  the  year  of  our  Lord  one  thou- 
sand  six  hundred  fifty-six,  between  Jacinth  Sacheverell  of 
Morley  in  the  county  of  Derby  esquire  of  the  one  part,  and 
Thomas  Froggatt  of  Bubnell  in  the  county  of  Derby,  lead- 
merchant,  of  the  other  part,  witnesseth,  that  the  said  Jacinth 
Sacheverell,  for  and  in  consideration  of  the  rent  hereafter  in 
and  by  these  presents  reserved,  and  for  divers  other  good 
causes  him  thereunto  moving,  hath  demised,  leased,  set,  and 
to  farm  let,  and  doth  hereby  demise,  lease,  set,  and  to  farm 
let,  imto  the  said  Thomas  Froggatt,  hb  executors,  adminis- 
trators, and  assigns,  all  that  the  manor  or  lordship  of  Stoake 
in  the  said  county  of  Derby,  with  the  rights,  members,  and 
appurtenances  thereof,  and  all  the  lands,  tenements,  and  he- 
reditaments thereto  belonging,  together  with  one  smelting- 
mill  (excepting  and  always  reserving  out  of  this  present  demise 
all  the  lands,  tenements,  and  hereditaments,  ways,  waters,  com- 
mons, profits,  commodities,  and  appurtenances  whatsoever,  that 
now  are  in  the  possession  of  Robert  Ashton  of  Stony  Mtddktcn 
in  the  said  county,  gent,  or  which  heretofore  were  in  the  pos- 
session of  Robert  Ashton  deceased,  late  father  of  him  the  said 
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Rcbert  Ashtan  of  Stony  MiddkioUy  and  also  excepting  and  re-  Sach- 
senring  out  of  this  present  demise  the  chief  rent,  services,  and  *^**^^^* 
perquisites  of  courts  of  or  belonging  to  the  said  manor  or 
lordship) ;  and  the  said  Jacinth  Sacheverell  for  the  consider!^ 
tion  aforesaid  doth  demise,  lease,  set,  and  to  farm  let  unto  the 
said  Thomas  Froggatt,  his  executors,  administrators,  and  as- 
signs, all  that  parcel  of  land  or  ground  called  the  Toadpool 
with  the  appurtenances  near  adjoining  to  the  said  manor  or 
lordship  of  Stoake^  and  which  the  siud  Jacinth  Sacheverell 
lately  purchased  to  him  and  his  heirs,  together  with  the  said 
manor  or  lordship ;  to  have  and  to  hold  the  said  manor  or  lord- 
ship of  Stoahe  with  the  rights,  members,  and  appurtenances 
Uiereof,  and  all  other  the  lands,  tenements,  and  hereditaments 
aforesaid,  with  every  of  their  appurtenances  (except  before 
excepted),  unto  the  said  Thomas  Froggatt,  his  executors,  ad- 
ministrators and  assigns,  from  the  25th  day  of  March  now 
last  past  before  the  date  hereof,  for  and  during  and  imtil  the 
fidl  end  and  term  of  one  and  twenty  years  from  thence  next 
ensuing  and  fully  to  be  complete  and  *  ended;  yielding  and  *[  365  3 
paying  therefore  yearly  and  every  year,  for  and  during  the 
said  term,  unto  the  said  Jacinth  Sacheverell,  his  executors, 
administrators,  and  assigns,  the  yearly  rent  or  sum  of  1192. 
of  good  and  lawful  money  of  England,  at  the  feasts  or  days, 
to  wit,  the  feasts  of  Pentecost,  conunonly  called  Whitsuntide, 
and  SL  Martin  the  Bishop  in  winter,  commonly  called  Mar^^ 
tinmas,  by  even  and  equal  portions,  over  and  above  all  levies, 
taxes,  and  deductions  whatsoever ;  the  first  payment  thereof 
to  begin  at  the  feast  of  Pentecost  now  next  ensuing ;  all 
which  payments  to  be  made  at  or  in  the  now  dwelling-house 
of  the  said  Jacinth  Sacheverell,  situate  in  Morley  aforesaid. 
And  the  said  Thomas  Froggatt  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and 
agree  to  and  with  the  said  Jacinth  Sacheverell,  his  executors, 
administrators,  and  assigns,  in  manner  and  form  following ; 
that  is  to  say,  that  he  the  said  Thomas  Froggatt,  his  executors, 
administrators,  and  assigns,  or  some  of  them,  shall  and  will 
for  the  last  seven  years  of  the  said  term  of  one  and  twenty 
yean  hereby  leased  or  granted,  pay  or  cause  to  be  paid  unto 
the  sud  Jacinth  Sacheverell,  his  executors,  administrators,  or 
assigns,  the  sum  of  forty  shillings  for  every  acre  of  the  said 
lands,  grounds,  or  premises  hereby  leased,  at  the  times  and 
place  aforesaid,  that  he  or  they  shall  plow  or  till,  or  cause  to 
be  jdbwed  or  tilled,  over  and  above  the  rent  hereby  reserved  ^ 
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Froggatt, 

^ f 


Sach-  for  every  year,  and  so  rateably  or  proportionably  for  eyery 
EVBRELL  r.  greater  or  lesser  quantity ;  and  that  he  the  'said  Thomas 
Froggatty  his  executors,  administrators,  and  assigns,  or  some 
of  them,  shall  from  time  to  time  and  at  all  times  during  the 
continuance  of  this  present  demise,  well  and  sufficiently  re- 
pair, uphold,  muntain,  and  keep  the  said  smelting^mill  and 
manor-house,  and  all  the  other  houses  or  buildings,  hedges, 
walls,  and  fences  now  standing  or  being  in  or  upon  the  said 
premises  hereby  demised,  or  any  part  thereof,  and  at  the  end 
of  the  said  term  shall  leave  and  yield  up  the  same  unto  the 
said  Jacinth  Sacheverell^  his  executors,  administrators,  and 
assigns,  or  some  of  them,  in  good,  sufficient  and  tenantable 
repair ;  and  that  he  the  said  Thomas  Froggatt^  his  executors, 
administrators,  ^and  assigns,  or  some  of  them,  shall  and  will 
yearly  and  every  year,  during  the  continuance  of  this  present 
demise,  pay  or  cause  to  be  paid  unto  the  said  Jacinth  Sache- 
verell, his  executors,  administrators,  and  assigns,  the  said 
rent  hereby  reserved  at  the  times  limited  for  payment,  without 
any  discount  or  deduction  for  levies  as  aforesaid ;  and  further 
that  he  the  said  Thomas  Froggatt,  his  executors,  or  adminis- 
trators, shall  not,  or  will  not,  at  any  time  hereafter  during 
I  366  ]  the  continuance  of  this  present  demise,  sell,  let  or  assign 
over  this  lease,  or  his  or  their  term  or  interest  therein,  to 
any  person  or  persons  whatsoever,  without  the  licence  or  con- 
sent of  him  the  said  Jacinth  Sacheverelly  his  heirs,  executors, 
or  administrators,  in  writing  under  his  or  their  hands  and 
seals  first  had  and  obtained;  and  the  said  Jacinth  Sacheverell 
doth  hereby  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant,  promise,  and  grant,  to  and  with  the  said 
Thomas  Froggatt,  his  executors,  administrators,  and  assigns, 
that  he  and  they  shall  and  may  from  time  to  time,  and  at  all 
times  hereafter  during  the  continuance  of  this  present  demise, 
paying  the  rent,  and  .performing  the  covenants  herein  con- 
tained, peaceably  and  quietly  have,  hold,  and  enjoy  the  afore- 
said premises,  with  every  of  their  appurtenances  (except  be- 
fore excepted)  without  any  lawful  let,  suit,  trouble,  eviction, 
interruption,  or  disturbance  whatsoever  of  him  the  sidd  JacinA 
Sacheverell,  his  heirs,  executors,  administrators,  or  assigns,  or 
of  any  other  person  or  persons  whatsoever  now  clainodng  or 
hereafter  lawfully  to  claim  by,  from,  or  under  him,  them,  or 
any  of  them ;  provided  nevertheless  that  it  is  the  full  agree- 
ment of  both  these  parties  hereunto,  that  if  the  said  rent 
hereby  reserved,  or  any  part   thereof  shall  happeli  to  be 
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behind  or  unpsud  by  the  space  of  forty  days  after  any  of  the 
days  or  times  whereupon  the  same  is  hereby  limited  to  be 
paid,  that  then  and  from  thence  and  at  all  times  then  after, 
it  shall  and  may  be  lawful  to  and  for  the  said  Jacinth  Sacke-  *^ 

verelly  his  executors,  administrators,  and  assigns,  and  every  or 
any  of  them,  to  re-«nter  into  all  or  any  of  the  premises  hereby 
demised,  and  to  hold  the  same  again  and  every  part  thereof 
as  formerly,  any  thing  in  these  presents  contained  to  the 
contrary  thereof  in  anywise  notwithstanding.  In  witness 
whereof  the  parties  abovessud  have  to  these  present  indentures 
interchangeably  put  their  hands  and  seals,  dated  the  day  and 
year  first  above  written.'^  Which  being  read  and  heard,  the  Demurrer 
said  Thomas  Froggatt  prays  judgment  of  the  said  declaration, 
because  he  says  that  the  declaration  aforesaid  and  the  matter 
in  the  same  contained  are  not  sufficient  in  law  for  the  said 
Thomas  Sacheverell  to  have  his  said  action  maintained  against 
the  said  Thomas  Froggatt,  to  which  he  the  said  Thomas 
Froggatt  has  no  necessity,  nor  is  he  bound  by  the  law  of  the 
land  in  any  manner  to  answer;  wherefore  for  want  of  a 
sufficient  declaration  in  this  behalf,  the  said  Thomas  Froggatt 
prays  judgment  of  the  said  declaration,  and  that  the  said  de- 
claration may  be  (1)  quashed,  &c 


(1)  It  has  already  been  observed, 
that  the  proper  way  of  declaring  upon 
a  deed  of  demise^  is  to  set  out  so  much 
only  of  the  deed  as  is  necessary  to 
entitle  the  plaintiff  to  recover,  and  no 
other  covenants  besides  those  on  which 
breaches  are  assigned;  and  even  then 
not  to  set  them  out  in  letters  and  words, 
but  merely  their  substance  and  legal 
effecL  1  Saund.  2SS.  note  (2).  For 
even  if  the  defendant  should  plead  non 
est  factum,  the  difference  in  the  phrases 
and  sentences  between  the  deed  stated 
in  the  above-mentioned  manner  in  the 
declaration,  and  the  deed  itself  when 
read  in  evidence,  will  be  no  variance. 
It  is  also  holden,  that  the  plaintiff  is  not 
bound  to  shew  more  of  the  deed  in  his 
declaration,  than  what  makes  for  him. 
However,  if  any  part  of  the  deed  be 
omitted  in  the  declaration,  which  the 
defendant  conceives  would,  if  shewn, 


induce  the  court  to  construe  the'  deed 
in  his  favour  in  point  of  law,  and  decide 
against  the  plaintiff,  the  proper  mode  is 
for  the  defendant  to  pray  oyer  of  the 
deed,  and,  after  setting  it  out,  in  hiBc 
verba,  to  demur.  By  so  doing,  the  de- 
fendant is  enabled  to  compare  one  part 
of  the  deed  with  the  other,  and  from 
the  whole  context  to  explain  and  shew 
the  intention  of  the  parties,  or  the  legal 
effect  of  the  deed.  As  in  the  principal 
case,  the  plaintiff  thought  it  best 
answered  his  purpose  to  state  in  his 
declaration  a  part  only  of  the  redden^ 
dum,  namely,  *^  yielding  and  paying  the 
"  yearly  rent  of  1191.  during  the  term," 
leaving  out  the  words  <'  unto  the  said 
^*  Jacinth  Sacheverell,  his  executors, 
**  administrators,  and cusigns:"  There- 
fore the  defendant,  to  shew  how  the 
reddendum  was  in  the  deed,  very  pro- 
perly set    it  out   on    oyer.     So  abo 
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And  the  said  Thomas  Sacheverell  says  that,  for  any  thing 
by  the  said  Thomas  Froggatt  above  in  pleading  alleged,  the 
declaration  of  the  said  Thomas  Sacheverell  ought  not  to  be 
quashed,  because  he  says  that  the  said  declaration  and  the 
matter  in  the  same  contained  are  good  and  sufficient  in  kw 


(among  many  other  instances  which 
may  be  given)  in  the  case  of  Browning 
V.  Wright,  2  Bos.  &  Pul.  13^  where 
in  covenant  by  vendee  against  vendor, 
who  had  covenanted  that  he  had  a  good 
right  to  convey,  the  declaration  stated 
an  eviction  of  the  plaintiff  by  a  stranger, 
it  appeared  by  the  partial  statement  of 
the  deed  in  the  declaration,  that  the 
vendor  had  covenanted  against  the  acts 
of  strangers ;  and  the  court  would  have 
been  of  that  opinion  upon  the  face  of 
the  declaration,  if  the  defendant  had 
pleaded  some  collateral  matter^  and 
afterwards  moved  in  arrest  of  judg- 
ment;   but    as    from    comparing    the 


whole  deed  tc^ether  it  was  clear  that 
the  vendor  had  only  meant  to  covenant 
against  tlie  acts  of  himself  and  his  heirs^ 
therefore  to  enable  the  court  to  con* 
strue  the  covenant  according  to  such 
intention  of  the  party,  the  defendant 
set  forth  the  whole  deed  upon  oyer, 
thereby  making  it  a  part  of  the  declar- 
ation, and  then  demurred,  and  so  took 
the  opinion  of  the  court  on  the  con- 
struction of  the  covenant,  (a)  Indeed  if 
the  deed  is  set  out  in  the  declaration  so 
much  at  length,  that  no  further  benefit 
can  be  derived  from  setting  it  out  on 
oyer,  then  it  is  enough  merely  to  de- 
mur to  the  declaration. 


(a)  But  if  the  deed  be  described  in 
the  declaration,  and  on  the  defendant's 
setting  it  out  on  oyer  and  demurring 
it  appear  that  as  to  some  part  of  the 
deed  immaterial  to  the  action  there  is  a 
variance  between  the  deed  as  described 
and  as  set  out  on  oyer,  this  will  not  sup- 
port the  demurrer;  not  even  if  the 
variance  be  such  as  would  be  available 
on  a  plea  of  non  est  factum;  1  B.  & 
C.  858.  JRoss  V.  Parker;  [because 
the  deed,  as  set  out  on  oyer,  becomes 
part  of  the  declaration,  and  is  in  fact 
the  statement  of  the  plaintiff:  And  that 
is  inconsistent  with  the  notion  of  the 
defendant's  taking  advantage  of  a  vari- 
ance. 2  Cr.  M.  &  R.  304.  Paine  v. 
Emery.  Again,  when  the  defendant 
prays  oyer  of.  deed,  and  having  set  it 
out,  pleads  non  est  faetum,  the  only 
question  is,  whether  the  party  did  or 
did  not  execute  the  deed  so  set  out  and 
transcribed  into  the  record,  whereby  it 


is  rendered  a  part  of  the  declaration :  It 
is  not  open  to  the  defendant,  therefore, 
under  that  plea,  to  contend  that  the  con- 
struction which  the  plaintiff  has  in  his 
declaration  put  on  the  covenant,  is  not 
the  true  one.  In  order  to  raise  that 
question  he  should  have  demurred,  as 
for  matter  apparent  on  the  face  of  the 
declaration,  and  if  instead  of  so  doing, 
he  pleads  over,  he  is  put  to  a  motion 
in  arrest  of  judgment  or  a  writ  of  error. 
4  B.  &  C.  741.  SneU  v.  SnelL  7  D.  & 
R.  249.  S.  C.  In  this  case  Bagky  J. 
laid  down,  that  if  the  declaration  states 
the  legal  effect  of  a  deed,  and  the  de- 
fendant, after  craving  oyer,  pleads  lum 
est  factum,  without  setting  out  the  deed, 
he  may,  under  that  plea,  take  advantage 
of  a  variance  between  the  true  meaning 
of  it  and  that  attributed  to  it  in  the 
declaration.  But  there  seems  good 
ground  for  doubting  whether  the  law 
was  ever  so ;  for  oyer  is  the  act  of  the 
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for  the  8idd  Thonuu  Sacheverell  to  have  his  ssuid  action  there-       Sach- 
of  maintauied  against  the  said  Thomas  Froggatt;  which  said   bvehell  »- 
declaration  and  the  matter  in  the  same  contained  he  the  said      RQOoatt. 
Thomas  Sacheverell  is  ready  to  verify  and  prove  as  the  court 
&a    And  because  the  said  Thomas  Froggatt  does  not  answer 
the  said  declaration  nor  has  hitherto  in  anywise  denied  the 
same,  he  the  said  Thomas  Sacheverell  prays  judgment,  and  his 
damages  on  occasion  of  the  said  breach  of  covenant  to  be  ad- 
judged to  him,  &C.     But  because  the  court  of  our  said  lord 
the  king  now  here  is  not  yet  advised  what  judgment  to  give  Cwia  mhisan 
of  and  upon  the  premises,  therefore  a  day  is  given  to  the  ^"^ 
parties  aforesaid  before  our  said  lord  the  king  at  Westminster 
until  day  next  after  to  hear  their  judgment 

of  and  upon  the  premises,  because  the  court  of  our  said  lord 
the  king  now  here  is  thereof  not  yet  advised,  &c. 


court,  and  having  been  once  given, 
it  ought,  in  strictness,  to  be  stated  by 
the  person  who  has  had  oyer ;  and  it  is 
difficult  to  understand  how  he  can  give 
himself  any  advantage  by  omitting  to 
state  it.  At  all  events,  the  law  is 
otherwise,  since  the  rule  of  court,  H.  T. 
2  W.  4.  r.  44.  which  provides  that  «  If 
**  a  defendant,  after  craving  oyer  of  a 
**  deed,  omit  to  insert  it  at  the  head  of 
^  his  plea,  the  plaintiff,  on  making  up 
"  the  issue  or  demurrer-book,  may,  if  he 
^  think  fit,  insert  it  for  him ;  but  the 
*«  costs  of  such  insertion  shall  be  in  the 
'*  discretion  of  the^  taxing  otficer."  It 
follows  that  non  est  factum  nmSt  be  a 
denial  of  the  deed  set  out  on  oyer,  and 
not  of  that  stated  in  the  declaration. 


9  Dowl.  155.  Smith  v.  Jennings.  — 
This  rule  does  not,  in  terms,  apply  to  a 
case  where  the  plaintiff  craves  oyer  of 
a  deed  pleaded  by  the  defendant  But 
if  the  plaintiff,  after  craving  oyer,  re- 
plies nan  sUfadWKi^  without  setting  out 
the  deed,  the  defendant  may  rejoin,  and 
insert  it  by  way  of  enrolment,  in  hac 
verba,  in  the  rejoinder,  before  adding 
the  similiter.  Ibid It  must  be  ob- 
served that  where  an  excuse  for  profert 
is  made  by  the  party  pleading  a  deed, 
and  then  the  other  party  sets  it  out,  in 
hac  verba,  it  does  not  thereby  become ' 
part  of  the  previous  pleading,  as  it  would 
have  done  if  there  had  been  a  profert 
of  the  deed  and  it  had  been  set  out  on 
oyer,   12  M.  &  W.  254.  Hgde  v.  Watts.^ 


Sacheverell  verstis  Froggatt. 
Pasch.  23  Car.  II.  Regis.    Hot.  590. 


Case  59. 


/COVENANT  for  non-payment  of  arrears  of  rent  brought  g.  c.  2  Ley.  is. 
^^  by  Sacheverell  plaintiff  against  Froggatt  defendant.    The  ^*'"  '^'  ^Ayiu. 
case  in  effect  was  this:  Jacinth  Sacheverell  was  seised  of  the  hs!  lei. 


3G7  6  Sacheverell  versus  Froggatt. 

Sack-  manor  of  Stoake  with  the  appurtenances  in  the  county  of 

EVERELL  r.  Derby  in  his  demesne  as  of  fee ;  and  so  seised,  by  indenture 

Froogatt.  ^jeniige^j  i^  to  the  defendant  to  have  for  twenty-one  years, 

„  j^^ij  .^gg  yielding  and  paying  therefore  yearly  and  every  year^  for  and 

819.  833.  899.  during  the  said  term,  unto  the  said  lessor ,  his  executors,  adndidt- 

feH^'fo^  "^  Motors,  and  assigns,  the  rent  of  1 1 9/.  at  Whitsuntide  and  Mar- 

years,  reserving  tinmas,  by  equd  portions ;  and  the  defendant  coyenanted  with 

emu  to  7he    '  the  lessor^  his  executors,  administrators,  and  assigns,  to  pay  or 

lessor,  Atf  exe-  cause  to  be  paid  yearly  and  every  year,  during  the  continuance 

niMiratoTM,  and  of  the  Said  demise,  to  the  said  lessor,  his  executors,  administra- 

^ecoTenanto  ^"*  *°^  assigus,  the  Said  yearly  rent  at  the  said  times  limited 

to  p«y  it  for  payment  thereof,  without  any  deduction,  &c. ;  by  virtue  of 

and  the*fe8K>r  ^^^h  lease  the  defendant  entered,  and  afterwards  during  the 

derises  the  said  term  the  lessor  devised  the  reversion  to  the  plaintiff  and 

diMr'Se"  died;  and  for  rent  arrear  and  unpaid  after  the  death  of  the 

reservation  b  lessor  the  plaintiff,  as  assignee  of  the  reversion,  brought  this 

^lue therent  actiou  of  covcuant  on  the  covenant  aforesaid,  against  the  de- 

during  the  fendant,  who,  on  oyer  of  the  indenture  of  lease,  demurred  to 

and  the  devisee  the  declaration ;  and  the  point  was  on  the  reddendum,  whether 

^^}^  ^"I*  *"  the  rent  so  reserved  shall  have  a  continuance  after  the  lessor's 

action  of  cove-      ,       ,      .  , 

nant  for  the       death,  it  not  being  reserved  to  the  lessor  and  his  heirs,  as  the 

non-payment      defendant  objected  it  ought  to  be.     And  this  case  was  opened 

and  argued  in  Trinity  term  last  past ;  and  Hale  chief  justice 

then  said,  if  it  was  a  new  case,  there  would  not  be  much 

question  in  it. 

And  now  this  term  it  was  argued  again  by  Winnington  for 
the  defendant,  and  Sir  William  Jones  for  the  plaintiff.  And 
Winnington  for  the  defendant  said,  that  this  rent  was  deter- 
[  368  ]  mined  and  extinct  by  the  death  of  the  lessor  who  reserved  it, 
because  it  was  not  reserved  to  the  lessor  and  his  heirs ;  for  he 
said  the  reservation  was  the  act  and  words  of  the  lessor,  and 
his  creature,  and  therefore  shall  be  construed  more  strongly 
against  the  lessor  himself,  as  it  is  said  in  Hill  v.  Grange, 
Plow.  171.,  and  shall  not  be  enlarged  beyond  the  words,  as 
it  is  there  also  said.  And  he  cited  the  book  of  12  Edw.  3. 
Fitz.  Assize,  86. :  If  a  man  seised  in  fee  l^ase  an  acre  of  land,  re- 
serving 10s.  rent  to  him  and  his  heirs,  and  also  lease  another 
acre  reserving  another  lOs,  rent  to  himself,  without  saying,  and 
to  his  heirs,  the  heir  shall  not  have  the  last  rent,  but  it  is  ex- 
tinct by  the  death  of  the  lessor ;  and  'so  is  the  opinion  of 
Moyle  in  10  Edw.  4.  18.  b.  (2)     So  is  Dyer,  45.  a.  Co.  Lit 


(2)  But  Littleton  was  of  a  contrary     "  to  a  man  for  a  term  of  years,  render^ 
opiDion,  for  he  said  that  if  "  I  let  land    "  ing  to  me  a  certain  rent,  without  say- 
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47.  a.  (3)  And  becauae  it  was  insisted  on  the  other  side,  that 
the  words  during  the  term  made  the  case  different  from  the 
cases  before  cited,  he  said  he  would  cite  some  cases  in  point, 
where,  though  the  words  durinff  the  term  were  put  in,  y€|t  for 
want  of  the  word  heirs  the  rent  was  adjudged  not  to  have  a 
oontmuance  after  the  death  of  the  lessor  who  reserved  it,  but 
was  gone  and  determined  by  his  death ;  and  for  this  he  cited 
Cro.  Eliz.  217.  Richmond  v.  Butcher,  where  the  case  was,  that 
one  ColveU  being  seised  in  fee  made  a  lease  of  land  for  twenty- 
one  years,  rendering  20^.  rent  during  the  term  to  him,  his 
executors,  and  assigns ;  and  it  was  there  adjudged,  that  the 
heir  after  the  death  of  the  lessor  should  not  have  the  rent, 
because  it  was  not  reserved  to  the  heir;  which  is  a  case 
adjudged  in  the  very  point  with  the  case  at  bar.  And  so  is 
the  case  of  Sury  v.  Brown,  2  BolL  Abr.  451.,  where  it  is  ad- 
judged, that  the  heir  of  the  lessor,  after  his  death,  shall  not 
have  the  rent  reserved,  because  it  was  not  reserved  to  the 
lessor  and  his  heirs,  but  only  to  him,  his  executors,  and 
assigns;  and  yet  the  words  during  the  term  were  inserted  in 
the  reservation ;  which  is  directly  full  in  point  with  the  case 
at  bar.    And  he  also  cited  the  case  of  Bland  v.  Inman,  Cro. 


Sach- 
evekell  v. 
Frogoatt. 


^  ing,  and  to  my  heirs^  yet  if  I  die  with- 
"  in  the  term,  ray  heir  shall  have  the 
'*  rent,  for  it  is  annexed  to  the  rever- 
'*  sion  which  is  descended  to  my  heir." 
And  it  was  in  answer  to  this  that  Mogle 
said,  <'  In  your  case  the  heir  shall  not 
"  have  the  rent ;  for  it  is  all  one  to  say, 
"  rendering  to  me  &  certain  rent,  as  to 
*'  say  rendering  to  me  during  my  life^  in 
**  which  case  the  heir  shall  not  have  the 
**  rent"  So  that  at  best  it  is  but  the 
opinion  of  Moyle  against  that  of  Lyttle- 
ton,  who  has  not  onlyjustice  and  equity, 
but  also  principles  of  law,  namely,  that 
rent  i»  incident  to  the  reversion,  in  sup- 
port of  his  opinion.  And  Jones  justice 
aeems  to  consider  these  opinions  in  this 
light,  and  observes  there  is  a  discord- 
ance in  the  books  upon  this  subject; 
Latch.  100.  Sury  v.  Brown.  Sir  W. 
Jones,  308.  Bland  v.  Inman,  where  all 
the  cases  on  both  sides  are  collected ; 
^ough  the  better  opinion  was,  that  the 


rent  was  not  payable  to  the  heirs  after 
the  death  of  the  lessor. 

(3)  In  which  books  a  difference  is 
taken  between  reserving  rent  to  the 
lessor,  or  to  the  lessor  and  his  assigns,  or 
to  him  and  his  executors,  and  reserv- 
ing a  rent  generally,  without  saying  to 
whom ;  in  the  former  cases  it  is  holden 
that  the  rent  determines  by  the  lessor's 
death,  if  he  dies  within  the  term,  but, 
in  the  latter  case,  the  rent  shall  go  along 
with  the  reversion  to  the  heir  or  as- 
signee. But  Willoughby  and  Jenney 
justices  said,  it  was  a  narrow  differ- 
ence :  and  Jones  justice  adopted  the 
same  opinion  in  a  subsequent  case; 
and  although  he  admitted  the  differ- 
ence, yet  he  said  it  was  to  be  observed 
when  the  words  during  the  term  were 
omitted  in  the  reddendum;  Latch.  101. 
Sury  V.  Brown  ;  and  with  him  agrees 
27  H.  8.  19.  a.  Per  i4ttrf%  Lord  Chan- 
cellor. 
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Sack-        Car.  288.*,  where  both  the  cases  before  cited  are  cited 

E vERELL  V.   to  be  adjudgcd,  and  also  to  be  good  law ;  and  it  is  also  ad- 

ROGGATT.  j^^jg^  there,  that  where  husband,  being  possessed  of  a  tenn, 

•  Sir  w.  Jones,  ^7  indenture  between  him  and  his  wife  of  the  one  part,  and 

SOS.  s,  a         the  assignee  of  the  other  part,  but  the  wife  had  never  sealed, 

assigned  all  the  term  to  the  assignee  rendering  rent  to  the 

husband  and  wife  and  to  the  survivor  of  them,  the  husband 

died  and  the  wife  survived,  and  she  could  not  have  the  rent 

because  no  interest  passed  from  her,  and  yet  the  administrator 

could  not  have  it  because  it  was  reserved  to  the  survivor 

who  was  the  wife  and  not  the  administratrix.     And  so  he 

said  that  all  those  books  prove  that  the  reservation  shall  not 

be  enlarged  beyond  the  express  words  of  it ;    but  the  law 

r  369  1       would  sooner  adjudge  the  reservation  void  than  enlarge  it  by 

construction.     Wherefore  he  said  that  here  the  heir  cannot 

have  this  rent  after  the  death  of  the  lessor,  and  consequently 

the  pl^tiff,  who  is  the  assignee,  cannot  have  it ;  and  so  he 

prayed  judgment  for  the  defendant. 

Sir  William  Jones^  e  contra.  And  that  here  the  plaintiff 
being  the  assignee  is  well  entitled  to  this  rent :  and  he  took 
it  for  the  foundation  of  his  argument,  that  here  was  a  reser- 
vation during  the  term  ;  and  if  there  were  no  more  words,  it 
would  have  been  clear  that  the  rent  should  continue.  And 
these  words  shew  the  intent  of  the  parties  that  the  rent  should 
continue  during  the  whole  term ;  and  then  the  other  words 
which  are  added,  namely,  to  the  lessor  his  executors  and  assigns, 
shew  nothing  to  abridge  it ;  nor  does  it  appear  by  them  that 
the  intent  of  the  parties  was  that  the  rent  should  ceas»  by  the 
death  of  the  lessor  within  the  term.  And  he  agreed  to  the 
books  of  12  Edw.  3.  Fitz.  Assize,  86.  10  Edw.  4.  18.  b. 
Dy.  45.  a.  and  Co.  Litt  47.  a. ;  for  all  those  books  speak 
generally  of  a  reservation  of  the  rent  to  the  lessor,  his  execu- 
tors, and  assigns,  or  the  lessor  only,  without  saying  during  the 
term ;  so  there  does  not  appear  any  intention  in  the  parties 
to  continue  the  rent  longer  than  for  the  life  of  the  lessor :  so, 
without  prejudice  to  the  case  at  bar,  it  may  be  granted 
that  these  books  are  good  law.  Then  he  said,  if  a  man  makes 
a  lease  for  years  rendering  rent  during  the  term  generally,  and 
does  not  say  to  whom  the  rent  shall  be  paid,  the  law  makes 
a  construction  that  it  shall  be  paid  during  the  term  to  those 
who  have  the  reversion,  and  to  whom  it  shall  from  time 
to  time  belong,  as  may  be  seen  in  21  H.  7.  25.  b.     8  Bep. 
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71.  a.  (4)  WhitlocKB  case.     Now  it  is  to  be  seen  in  this       Sach- 
case^  whether  the  addition   of  the  words  to  the  lessor  his    kverell  v. 
executors  and  assigns^  coming  after  a  good  reservation  of  the  ,  ^QQg-^tt. 
rent  before,  shall  make  the  whole  reservation  vitious,  which, 
without  such    addition,   would  of  itself  have  been  good. 
And  it  seemed  to  him  that  it  would  not,  because  it  is  an 
useless  addition,  and  utile  per  inutile  non  vitiatur.     And  to 
prove  it  he  cited  Cro.  Eliz.  832.    Pain  v.  Maloty.     6  Rep. 
111.  b.  S.  C. ;  where  an  abbot  made  a  lease  rendering  rent 
during  the  term  to  him  or  his  successors,  it  was  adjudged  that 
the  rent  should  have  a  continuance  during  the  whole  term, 
because  it  was  reserved  during  the  term  ;  yet  it  was  clear  if 
a  rent  had  been  granted  to  the  abbot  or  his  successors,  he 
would  have  had  it  only  for  his  life,  because  it  is  in  the  dis- 
junctive,  whereas  it  should   have  been  in  the  copulative, 
namely,  to  the  abbot  and  his  successors :  but  in  the  case  of  a 
reselrvation,  the  words  during  the  term  declare  the  intention  of 
the  parties,  that  the  rent  should  have  a  continuance  during 
the  term,  and  then  the  law  orders  and  disposes  it  how  it  shall 
go  and  to  whom  it  shall  be  paid,  notwithstanding  the  words 
coming  after,  namely,  to  the  abbot  or  his  successors.     And  as 
to  the  case  of  Bland  v.  Inman,  Cro.  Car.  288.,  he  answered, 
that  the  principal  case  may  be  good  law ;  for  where  a  man 
will  reserve  rent  to  a  stranger,  the  heir  shall  not  have  it,  be- 
cause expressio  unius  est  exclusio  alterius  ;  and  so  is  Hob.  130.      ^  370  ] 
Oatesr.  Frithy  where  the  father  seised  in  fee,  he  and  his  son  Where  one  re- 
and  heir  apparent  by  indenture  made  a  lease  for  years,  to  be-  a  stranger, 
gin  on  the  death  of  the  father,  rendering  rent  to  the  son  by  ""^^'^^  *^«*>«»' 

?.  1111  ?•  "I/*!!        ^^^  Stranger 

his  proper  name ;  although  the  son  was  heir  to  the  father,  he  shall  have  it. 
could  not  have  the  rent  as  heir  to  his  father,  because  the  rent 
was  not  reserved  to  the  heir;  and  he  could  not  have  it  by  the 
reservation  on  the  lease,  because  he  was  a  stranger  to  the 
land,  and  had  nothing  in  it  at  the  time  of  making  the  (5) 

(4)  In  which  it  is  said,  that  where  a  being,  in  representation  in  point  of 
lease  is  made  by  tenant  for  life  under  a  taking  by  inheritance,  the  same  person 
pow^,  the  most  clear  and  sure  way  is  with  the  ancestor.  Hob.  130.  And, 
to  reserve  the  rent  yearly  during  the  says  Mr.  Justice  Dodderidge,  it  is  an  in- 
term,  and  leave  the  law  to  make  the  fallible  and  undeniable  ground,  that  rent 
distribution,  without  the  express  reser-  cannot  be  reserved  to  a  stranger.  Latch, 
vttion  to  any  one.  276.     Cole  v.   Surg.  S.  P.     Co.  Litt 

(5)  For  ^V  is  the  only  word  of  pri-  H3.  b.  213.  b.  and  note  (1)  in  ITar^ 
vity  in  law  requisite  to  the  reservation  grave  and  Butlers  edition.  In  /Von- 
of  rentSi  and  in  conditions :   the  heir  tin  v.  Smallf  1  Str.  705.,  it  is  said  in 
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Sach-       lease.     And  as  to  the  case  of  Richmond  y.  Butcher^  Cro.  Eliz. 

EVERELL  V.  217.,  which  was  so  strongly  urged  on  the  other  side,  he  said 
the  words  during  the  term  were  not  in  the  case,  as  he  verily 
believed,  although  it  be  so  reported  in  the  book ;  because  the 
same  case  is  reported  in  2  RolL  Abr.  450.,  where  the  words 
during  the  term  are  omitted :  and  then  the  case  is  no  more 
than  the  cases  above  cited  from  12  Edw.  3.  Fitz.  Assize,  86. 
10  Edw.  4.  18.  b.  Dy.  45.  a.  Co.  Litt  47.  a. ;  for  if  the 
words  during  the  term  and  the  word  heirs  were  both  omitted 
out  of  the  reservation,  the  judgment  there  does  not  prejudice 
the  case  in  question.  But  he  said,  if  the  words  during  the 
term  were  in  that  case,  yet  the  court  did  not  take  any  more 
notice  of  them  than  if  they  had  been  left  out  of  the  case,  and 
nothing  was  moved  upon  them  either  at  the  bar  or  on  the 
bench ;  and  therefore  he  said  the  judgment  was  no  authority 
in  point  against  him,  and  the  rather  because  the  latter  resolu- 
tions were  against  the  said  case,  though  the  words  during  the 
term  were  in  the  case,  which  for  the  reason  aforesaid  he  mnch 
doubted.  And  to  the  other  case  of  Sury  v.  Braume,  2  BolL 
Abr.  451.,  he  sdd  it  was  the  same  with  the  case  at  bar,  and 
therefore  the  judgment  in  that  case  would  govern  the  case  at 
bar.  And  true  it  is  that  Rolle  has  reported  judgment  to  be 
given,  that  by  the  reservation  the  rent  did  not  continue  afiter 
the  death  of  the  lessor ;  but  he  said,  it  is  otherwise  reported 

•  And  §0  it  is     in  Latch.  44.  99.  255,'^  264.  in  the  same  case  of  Sury  v. 

in  s  u  1 328.  £f,g^j^^  and  in  another  case  of  Surg  v.  Cole ;  and  that  the 
reservation  being  during  the  term^  the  rent  should  have  con- 
tinuance after  the  lessor's  death,  though  the  word  heirs  was 
omitted  out  of  the  reservation :  and  therefore  he  had  caused 
the  roll  to  be  searched ;  and  the  roll  of  Surg  v.  Browne  was 

argument  that  a  lease  may  be  good  re-  for  life  with  several  limitations  over, 
serving  rent  to  a  stranger,  who  is  no  make  leases  under  a  power,  and  re- 
party  to  the  deed ;  et  per  curiam^  no  serve  the  rent  to  himself,  and  to  every 
douht  but  in  a  good  lease  the  rent  person  to  whom  the  inheritance  or  re- 
may  be  so  reserved.  In  Deering  v.  version  of  the  premises  shall  appertain 
Farrington^  I  Mod.  113.,  Hale  C.  J.  during  the  term,  this  is  a  good  reserv- 
says,  that  '*  If  I  make  a  lease  for  years,  ation ;  for  the  law  will  distribute  the 
reserving  rent  to  a  stranger,  an  action  of  rent  to  every  dne  to  whom  the  limit- 
covenant  will  lie  by  the  party  to  pay  the  ations  of  the  use  are  made ;  and  in  such 
rent  to  the  stranger."  case  no  rent  is  reserved  to  a  stranger, 
It  is  true,  if  A.  and  B,  join  in  a  lease  for  the  reservation  precedes  the  limit- 
of  land  wherein  A,  has  nothing,  reserv-  ation  of  the  uses  to  strangers.  8  Re}^ 
ing  the  rent  to  A.  by  indenture,  it  is  7L  a.  WhitlocKs  case, 
good  by  estoppel  to  A,    But  if  tenant 
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produced  in  court,  which  was  entered  Hil.  20  Jac.  Regis.        Sach- 

everell  v, 
Froggatt. 


BoIL  177.,  and  was  read  in  court ;  and  it  thereby  appeared, 
that  it  was  an  action  of  debt  brought  by  the  assignee  of  the 
reversion  for  rent  arreor  after  the  assignment,  without  an 
averment  of  the  life  of  the  lessor  (6) ;  and  the  lessee,  the  de- 
fendant, pleaded  an  assignment  over  before  the  rent  had  ac- 
craed  due,  *  but  he  laid  no  venue,  upon  which  it  was  demurred :  *  [  S7 1  ] 
and  after  several  continuances  judgment  was  entered  for  the 
plaintiff;  and  the  other  case  of  Cole  y.  Sury  was  entered  Easter 
22  Jac  Regis,  Roll.  62.,  andljudgment  is  there  given  for  the 
plmtiiF  also  on  the  same  case,  that  the  reservation  was  good 
to  continue  the  rent  during  the  whole  term,  although  it  was 
not  reserved  to  the  heirs.  AVhich  judgments  were  subsequent 
judgments  in  point,  and  later  than  the  judgment  in  Richmond 
y.  Butcher;  on  which  judgments  he  relied,  and  concluded  and 
prayed  judgment  for  the  plaintiff. 

Hale  chief  justice  said  to  Coleman  at  the  bar,  that  it  is  men- 
tioned in  the  end  of  Richmond  y.  Butchery  that  a  written  book 
was  shewn  to  the  judges  in  12  Edw.  2.,  on  which  they  relied ; 
and  he  said  that  there  was  a  fair  manuscript  of  all  the  years 
of  Edward  the  Second  in  Lincoln^ s-Inn  Library,  and  desired 
him  to  search  it  to  see  if  he  could  find  any  such  case  in  the 
said  book  of  Edtoard  the  Second ;  for  he  thought  it  was  a 
mistake,  and  that  it  was  the  book  of  12  Edw.  3.,  which  is 
not  printed  at  large,  but  was  the  case  abridged  by  Fitzherbert 
in  the  said  title  Assize,  86.  And  afterwards  Coleman  informed 
the  court  that  he  had  searched  the  said  book  of  Edw.  2.,  but 
did  not  find  any  such  case  there. 

And  after  deliberation  judgment  was  given  for  the  plaintiff 
in  this  case  by  the  whole  court,  and  that  the  reservation  was 
good  to  continue  the  rent  during  the  whole  term,  and  that 
the  plaintiff  being  assignee  should  have  it.  And  Hale  chief 
justice  sdd,  the  case  of  Paine  v.  Mallory  went  far  in  this 
case :  and  he  took  notice  that  here  in  the  covenant  on  which 
the  plaintiff  has  brought  his  action  the  word  heirs  was ;  and 
though  the  defendant  had  not  covenanted  with  the  lessor  and 
his  heirs,  yet  he  said  it  was  good  enough  for  the  assignee  to 
maintain  the  action,  because  the  rent  being  transferred  to  the 
plaintiff  as  assignee,  the  law  transferred  the  covenant  also  as 

(6)  So  that  the  lessor  was  to  be  taken    whether  the  rent  continued  after  his 
to  be  dead,  and  then  the  question  arose,     death  during  the  terin. 
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incident  to  the  rent^  and  therefore  the  action  was  well  brought. 
And  the  plaintiff  had  judgment  (7)  as  aforesaid,  and  a  writ  of 
inquiry  was  awarded.  Aild  so  the  matter  seems  to  be  now 
settled.  Saunders  was  counsel  with  the  plaintiff,  but  he  did 
not  argue  it. 


(7)  In  the  report  of  thb  case  in 
1  Vent  161.  I^rd  HcUe  delivcra  the 
opinion  of  the  court  pretty  much  at 
leugth,  and  lays  down  some  U8eful  rules 
respecting  the  reservation  of  the  rent 
He  said,  that  where  the  reservation  of 
the  rent  is  general,  the  law  directs  ac- 
cording to  the  intent  and  the  nature  of 
the  thing  demised.  As  if  tenant  in  tail 
makes  a  lease  for  years,  rendering  rent 
to  him  and  his  heirs^  the  rent  shall  go 
to  the  heir  in  tail  along  with  the  rever- 
sion :  for  the  law  uses  all  industry  ima- 
ginable to  conform  the  reservation  to 
the  estate.  So  where  tenant  for  life,  the 
remainder  over  to  several  by  limitation 
of  uses,  with  power  to  make  leases, 
demises,  rendering  rent  to  him,  his 
heirs,  and  assigns,  it  shall  be  adjudged 
io  him  in  remainder.  8  Rep.  70  b. 
Whiilock'a  case.  So  if  lessee  for  100 
years  make  a  lease  for  50  years,  ren- 


dering rent  to  him  and  his  heirs  daring 
the  term,  it  shall  go  to  the  executor.  So 
where  a  copyholder  by  licence  leases, 
rendering  rent  to  him  and  his  wife  dur- 
ing their  lives,  and  to  his  heirs,  where 
by  the  custom  the  wife  has  her  free 
bench,  the  wife  shall  have  the  rent  as 
incident  to  the  reversion,  though  not 
party  to  the  lease,  for  the  reversion,  if 
possible,  will  attract  the  rent  to  it 

So  if  tenant  in  tail  to  him  and  the 
heirs-male  of  the  body  of  his  father, 
lets  the  land,  rendering  rent  to  him, 
his  heirSi  and  assigns,  the  rent  shall  go 
to  the  heir-male  of  the  body  of  his 
father,  though  he  be  not  heir  to  the 
lessor ;  for  it  is  incident  to  the  reversion. 
Hard.  91.  95.  Cother  v.  Merrich.  But 
a  man  may  reserve  a  rent  to  himself 
for  his  life,  and  a  different  rent  to  his 
heir.    Co.  Litt  21 3.  b.  214.  a. 
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Declaration  on 
a  9flHiiifioii 
meruit  by  an 
administratrix 
de  bonit  tumt&c. 
with  the  will 
annexed. 

[  372] 
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LoHdon, 
to  wit 


1  li/T^Ry  TA  TE  widow,  administratrix  of  all  and 
A  wJL  singular  the  gogds  and  chattels,  rights  and  cre- 
dits which  were  of  John  Tate  deceased,  unadministered  either 
by  Jane  Tate  the  wife  of  the  said  John  Tate^  or  by  Patrick 
Tate  the  brother  of  the  said  John  Tate^  the  husband  of  the  said 
Maryy  with  the  will  of  the  said  John  annexed,  complains  oiJohn 
Lewen  being  in  the  custody  of  the  marshal  of  the  marshalsea 
of  our  lord  the  king  before  the  king  himtelf,  for  that  whereas 
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the  said  John  Tate  in  Us  life-time,  to  wit,  on  the  1st  day  of  Tate  v. 
September  in  the  year  of  our  Lord  1666,  at  London  aforesaid,  Lewen. 
to  wit,  in  the  parish  of  St  Mary  le  Bow  in  the  ward  of  Cheap,  ' 

at  the  special  instance  and  request  of  the  said  John  Lewen, 
had  found  and  provided  for  the  said  John  Lewen  divers  clothes 
and  all  materials  thereunto  belonging,  and  the  said  John 
Lewen  being  so  indebted,  in  consideration  thereof  undertook, 
and  to  the  said  John  Tate  in  his  life-time  then  and  there  faith- 
fully promised,  that  he  the  said  John  Lewen  would  well  and 
faithfully  pay  and  satisfy  the  said  John  Tate,  his  executors  or 
admimstrators,  all  such  sums  of  money  for  the  said  clothes  and 
material  so  as  aforesaid  found  by  the  said  John  Tate  for  the 
said  John  Lewen,  "*as  he  therefore  reasonably  deserved  to  have  •  These  words 
^^  of  the  said  John  Lewen,"  when  he  should  be  thereunto  "em  to  be 
afterwards  requested.  And  the  said  Mary  in  fact  says,  that  original  by 
the  said  John  Tate  in  his  life-time,  on  the  same  day  and  year  mistake, 
aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, reasonably  deserved  to  have  of  the  said  John  Lewen  for 
the  said  clothes  and  necessaries  36Z.  of  lawful  money  of  Eng- 
land,  and  whereof  the  said  John  Tate  in  his  life-time,  to  wit,  2d  count  for 
on  the  4th  day  of  September  in  the  year  aforesaid,  in  the  parish  ™°"*y  P" 
and  ward  aforesaid,  gave  notice  to  the  said  John  Leioeih  And 
whereas  also  the  said  John  Lewen,  afterwards,  to  wit,  on  the 
same  4th  day  of  September  in  the  year  aforesaid,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  was  indebted  to 
the  said  John  Tate  in  his  life-time  in  other  36^  of  like  lawful 
money  of  England  for  divers  sums  of  money  by  the  said  John 
Tate  in  his  life-time  before  then  laid  out  and  expended  for 
the  said  John  Lewen,  and  being  so  thereof  indebted,  he  the 
said  John  Lewen,  on  the  same  day  and  year  last  mentioned, 
at  London  aforesaid  in  the  parish  and  ward  aforesaid,  in  consi- 
deration thereof  undertook  and  then  and  their  faithfully  pro- 
mised the  said  John  Tate,  that  he  the  said  John  Lewen  would 
well  and  faithfully  pay  and  satisfy  the  said  367.  last-mentioned 
to  the  said  John  Tate,  his  executors  or  administrators,  when 
he  should  be  thereunto  afterwards  requested.  Yet  the  said  Bnnch, 
John  Lewen,  not  regarding  his  said  several  promises  and  un- 
dertakings, but  contriving  and  fraudulently  intending  craftily 
and  subtilly  t6  deceive  and  defraud  the  said  John  Tate  in  his 
life-time,  and  the  said  Jane,  Patrick,  and  Mary  after  the  death 
of  the  said  John  Tate,  of  the  said  several  sums  of  money 
amounting  in  the  whole  to  121,  has  not  yet  paid  the  said  72/. 
to  the  said  John  Tate  in  his  life-time,  and  to  the  said  Jane, 

c  c  2 
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Patricks  and  Mary  Tate  after  the  death  of  the  said  John  Tate, 
(to  which  said  Mary  Tate  administration  of  all  and  singular 
the  goods  and  chattels^  rights  and  credits  which  were  of  the 
said  John  Tate,  not  adniinistered  either  by  the  said  Jane  Tate 
widow,  or  by  the  said  Patrick  Tate,  brother  of  the  said  John 
[  S73  ]  Tate,  the  husband  of  the  said  Mary  Tate,  with  the  will  of 
the  said  John  Tate  annexed,  by  Gilbert  by  divine  provideDce 
archbishop  of  Canterbury,  primate  of  all  England  and  metro- 
politan, on  the  12th  day  of  September  in  the  year  of  our 
Lord  1668,  at  Lotidon  aforesaid  in  the  parish  and  ward  afore- 
said, was  committed),  nor  has  he  hitherto  in  anywise  satisfied 
them  or  either  of  them  for  the  same,  (although  to  do  this  he 
the  said  John  Lewen  afterwards,  to  wit,  on  die  10th  day  of 
September  in  the  said  year  of  our  Lord  1665,  at  ixMuf on  afore- 
said in  the  parish  and  ward  aforesaid,  was  required  by  the  said 
John  Tate  in  his  life-time,  and  although  also  afterwards,  to 
wit,  on  the  1st  day  of  AprU  in  the  23d  year  of  the  reign  of 
our  lord  Charles  the  Second  now  king  of  England,  &c.,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  the  said 
John  Lewen  was  by  the  said  Mary  Tate  after  the  death  of  the 
said  John  Tate  thereunto  required):  Wherefore  the  said 
Mary  says  that  she  is  injured,  and  has  damage  to  the  valine  of 
lOOiL  and  therefore  she  brings  suit,  &c  And  the  said  Mary 
brings  here  into  court  the  said  letters  of  administration  with 
the  said  will  of  the  said  John  Tate  annexed,  which  testify  the 
granting  of  the  admimstration  to  the  said  Mary  in  fonn 
aforesaid,  &c. 
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y^SSUMPSIT.  The  plaintiflf  declares  that  the  defendant, 
.jlIL  in  consideration  the  intestate,  (at  the  request  of  the  de* 
fendant,)  had  found  and  provided  for  the  defendant  divers 
clothes  and  all  materials  thereunto  belonging,  undertook  to  pay 
as  much  money  as  he  reasonably  deserved  to  have  for  the 
same,  and  avers  that  he  reasonably  deserved  36/.  for  the  sud 
clothes  and  necessaries;  and  lays  also  another  indebitatus  as- 
sumpsit for  other  36iL  for  money  expended,  and  that  the  de- 
fendant had  not  paid  them  to  the  intestate,  or  to  the  plaintiff, 


.; 
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to  the  damage,  &c.     On  a  judgment  by  default  a  writ  of  en-      Tate  v. 

quiiy  was  awarded,  and  damages  were  entirely  assessed.  Lbwen. 

.    And  it  was  now  moved  in  arrest  of  judgment  by  Saunders,  ' 

that  the  declaration  on  the  first  promise  was  not  good,  be-  JS^SeAB?*** 

cause  in  a  quantum  meruit  tlie  plaintiff  ought  to  shew  the  fen^nt  had 

certidnty  of  the  things  provided  for  which  he  demands  a  re- 

compence ;  but  here  he  has  shewn  no  manner  of  certainty,  for 

ntm  constat  whether  the  testator  has  provided  two  or  three      [  374  ] 

or  more  clothes,  and  therefore  it  cannot  appear  how  much 

money  he  deserves  for  them ;  and  here  is  no  verdict  to  aid  it. 

The  plaintiff  has  also  averred  that  the  intestate  deserved  for 

the  said  clothes   and  necessaries^  where  no  necessaries  are 

mentioned  before ;  and  the  damages  being  assessed  entirely 

on  both  promises,  the  whole  is  bad,  and  the  court  cannot 

proceed  to  judgment. 

Sed  rum  allocatur :  for  it  being  said  that  the  clothes  were 
provided  for  the  defendant  at  his  request,  it  implies  that  he 
had  notice  of  them ;  and  here  the  value  of  the  clothes  is  not 
to  be  recovered  as  in  trover,  where  more  certainty  ought  to 
be  required,  but  only  what  the  intestate  deserves  for  them,  of 
which  the  defendant  may  take  notice  as  well  as  the  plaintiff; 
and  it  is  not  necessary  for  the  plaintiff  to  shew  every  one  of 
the  clothes  particularly,  or  dVery  point  or  ribband  annexed  to 
them,  as  was  said  by  Hale  chief  justice,  but  it  is  sufficiently 
certain  as  here.  And  t/ie  necessaries  still  be  intended  to  be 
the  materials  before  mentioned  in  the  declaration,  and  no(l) 
others.  And  judgment  was  given  for  the  plaintiff  nemine 
contradicente. 

(1)  It  has  already  been  uoticed  that  like  :  there  was  a  time  when  assumpsit 

it  wu  some  time  before  an  indebitatus  for  goods  and  merchandizes  generally 

auun^^  or  ti  quantum  meruit,  for  work  would   have    been   wondered  at;   and 

and  labour  ^eneroi/y,  became  a  common  Lord  Holt  used  to  say,  he  was  a  bold 

form  of  declaring.    Antd,  350.    Peeters  man  who  first  ventured  on  them,  though 

V.  Opie,    The  same  observation  applies  they  are  now  every  day's  experience, 

to  all  those  counts   in  a  declaration  2Str.923.  Hayesv.  Warren.  See  Com. 

which  are  called  the  common  counts.  Dig.  Assumpsit  (H  3.) 
as  for  goods  sold  and  delivered,  and  the 
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Pinkney  versus  Inhabitants  de  Rotel. 


Pinkney  versm  The  Inhabitants  of  East  Hundred  in 
the  County  of  Rutland. 

HfUhMdMreArWXRE,  men  inhabiting  in  the  hundred  oi East 
**  ^  •  J  i  Hundred  in  the  said  county  were  attached  to 
answer  as  (1)  well  to  our  sovereign  lord  the  king  as  to 
Christopher  Pinkney y  otherwise  Pinckney  *,  of  a  plea,  where- 
fore, whereas  by  a  (2)  statute  made  in  the  parliament  of  the 
lord  Edward  the  First  heretofore  king  of  England^  holden 
at  Winton  in  the  j  13  th  year  of  his  reigD,  it  is,  among  other 
things,  ordained.  That  forasmuch  as  from  day  to  day  rob- 
beries, murders,  and  burnings  were  then  more  often  used 
than  they  had  been  heretofore,  and  felons  could  not  be  at- 
tainted by  the  oath  of  jurors,  who  rather  suffered  strangers 
to  be  robbed  and  felons  escape  without  punbhment,  than  in- 
dict the  offenders,  of  whom  great  part  were  people  of  the 
same  county ;  or  at  least,  if  the  offenders  were  of  another 
county,  the  receivers  of  them  were  of  places  near  where 
such  felonies  were  committed ;  and  this  they  did,  because  an 
oath  was  not  given  unto  jurors  of  the  same  county  where 
[  375  ]  such  felonies  were  done ;  and  as  to  the  restitution  of  damages 
no  pain  had  before  then  been  limited  for  their  conceahnent 


Case  61. 


Declantion  on 
the  statute  of 
Winton,  IS 
£dw.  1.  of  hue 
and  cry.  (a) 

•  The  words, 
**  who  sues  as 
well  for  our  said 
lord  the  king 
as  for  himself 
in  this  behalf;** 
seem  to  be 
omitted  in  the 
original  by 
mistake, 
t  ISEdw.  1. 
St  2.  c.  1,  2. 


(1)  The  reason*  why  the  action  is 
brought  as  well  for  the  king  as  the 
party  suing,  seems  to  be,  because  the 
inhabitants  of  the  hundred  are  guilty 
of  a  great  contempt  of  the  king,  for 
which  they  may  be  fined,  if  they  neg- 
lect or  refuse  to  pursue  the  robbers; 
and  it  is  an  established  rule  that,  in 
every  case  of  a  contempt  to  the  king 
the  action  must  be  brought  as  well  to 
answer  tlte  king  as  the  party.  Moor, 
Rep.  64.  Andr.  119.  Besides  which, 
the  statute  supposes  that  the  negli- 
gence or  refusal  of  the  inhabitants  to 


pursue  the  felons  proceeds  from  some 
of  the  inhabitants  being  either  the  re- 
ceivers or  abettors  of  the  felons. 

(2)  It  is  not  necessary  to  recite  the 
statute :  it  is  even  dangerous  to  do  so : 
because  it  renders  the  declaration  sub- 
ject to  variances  from  mis-recital^ 
which  may  be  fatal  to  the  action. 
2  Vent.  215.  Anon.  And  therefore 
the  usual  course  of  late  years  has  been 
to  omit  the  recital  of  the  statute,  and 
begin  with  *^  Whereas  certain  offend- 
•«  ers,"  &c. 


(a)  [This  statute,  together  with  all 
other  Acts  relating  to  actions  against 
the  hundred,  was  repealed  by  stat.  7 
&  8  Geo.  4.  c.  27.  And  no  action 
can   now  be  maintained   against  hun- 


dredors  except  under  stat.  7  &  8  Gea4v 
c.  31.,  for  damage  done  feloniously  bj 
persons  riotously  and  tumultuously  as- 
sembled together.  See  post,  p.  378  b, 
note  (in).] 
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and  laches:  The  said  king  to  destroy  the  power  of  felons  Pink  net  v. 
bad  established  a  pain  in  that  case,  so  that  from  thenceforth  Inhabitants 
for  fear  of  the  pain  more  than  for  fear  of  any  oath^  they 
should  not  spare  or  conceal  any  felonies ;  and  he  commanded 
that  proclamation  should  be  solemnly  made  in  all  counties, 
hundreds,  markets,  fairs,  and  all  other  places  where  great 
resort  of  people  was,  so  that  none  should  excuse  himself  by 
Ignorance,  that  from  thenceforth  every  county  might  be  so 
well  kept  that  immediately  upon  such  robberies  and  felonies 
committed,  fi^h  suit  should  be  made  from  town  to  town, 
and  from  country  to  country ;  and  also,  when  need  required, 
inquests  should  be  made  in  towns  by  him  who  is  lord  of  the 
town,  and  after  in  the  hundred,  and  in  the  franchise,  and  in  the 
county,  and  sometimes  in  two,  three  or  four  counties,  in  case 
when  felonies  should  be  committed  in  the  marshes  of  shires, 
80  that  the  offenders  might  be  attainted.  And  if  the  country 
would  not  answer  for  the  bodies  of  such  manner  of  offenders, 
the  pain  should  be  such  that  evQry  country,  to  wit,  the  people 
dwelling  in  the  country  should  be  answerable  for  the  rob- 
beries done  and  the  damages;  so  that  the  whole  hundred 
where  the  robbery  should  be  done,  with  the  franchises  which 
should  be  within  the  precinct  of  the  same  hundred,  should 
be  answerable  for  the  robberies  done ;  and  if  the  robbery 
should  be  done  in  the  division  of  two  hundreds,  both  the 
hundreds  and  the  franchises  within  the  precinct  of  the  said 
hundreds  should  be  answerable  therefore.  And  after  the 
robbery  and  felony  done,  the  country  should  have  no  longer 
space  than  forty  (3)  days,  within  which  it  should  behove  them 


(3)  The  only  mode  of  proceeding 
against  the  hundred  on  this  statute  is 
by  original  writ;  but  it  must  not  be 
brought  until  40  days  are  elapsed  after 
the  robbery,  being  the  time  allowed,  as 
it  above  appears,  by  the  statute  to  the 
inhabitants  of  the  hundred  to  take  the 
robber;  S  Lev.  320.  Pier  son  v.  Hundred 
of  Westward;  for  if  he  be  taken  within 
that  time,  the  hundred  is  not  liable; 
or  where  the  robbery  is  committed  by 
several,  if  any  one  of  the  robbers  is 
taken  within  that  period,  the  hundred 
i^  dischai^ed  by  virtue  of  the  statute 
^  Eliz.  c  13.  though   by  the  above- 


mentioned  statute  of  Winton  the  hun- 
dred was  chargeable,  unless  they  were 
a// taken.  7  Rep.  7  a.  1  Sid.  11.  Bas* 
kerville  v.  Hundred  ofAghridge.  There- 
fore the  original  must  not  be  tested 
until  40  days  after  the  robbery,  other- 
wise it  is  erroneous.  2  Leon.  12.  In 
which  last  case  indeed  it  is  held,  that 
the  statute  of  Winton  gives  half  a  year 
to  the  inhabitants  of  the  hundred  to 
take  the  robber;  and  Lord  Coke  says 
that  this  statute  expressly  gives  half  a 
year,  and  not  40  days  as  mentioned  in 
the  edition  of  the  statutes  then  lately 
published,  but  the  40  days  are  given 
C  C  4 
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Pinkney  vet^sus  Inhabitants  de  Rotel. 


PiNKNEY  V.  to  agree  for  the  robberies  or  offences,  or  else  they  should 

In  habitants    answer  for  the  bodies  of  the  offenders^  as  in  the  said  statute 

DE     oTEL.    ^^^  £i^y  appears.     And  whereas  certain  offenders  to  the 

said  Girhtoplur  unknown,  in  the  king's  highway  at  the  parish 


by  the  statute  28  Edw.  S.  c  11.  ;  but  in 
the  above  cited  case  in  3  Lev.  320.  the 
court  ordered  the  parliament-roll  to  be 
searched,  and  it  appeared  that  the  sta- 
tute of  Winton  itself  gives  only  40  days 
to  the  country,  and  the  28  Edw.  3. 
c  11.  is  but  a  confirmation  of  it;  and 
it  was  accordingly  so  adjudged,  where 
the  plaintiff,  in  an  action  on  the  statute 
of  Winton^  declared  that  he  was  rob- 
bed, and  none  of  the  robbers  taken 
within  40  days  according  to  the  sta- 
tute; and  with  this  the  precedents 
agree.  RasL406.  Co.  Ent  351.Heame, 
214.  Thes.  Brev.  141.  Rob.  Ent  328. 
331.  2  Saund.  375,  376.  And  now  by 
statute  8  Geo.  2.  c.  16.  s.  3.  no  hun- 
dred shall  be  chargeable,  if  one  or 
more  of  the  felons  be  apprehended 
within  the  space  of  40  days  next  after 
public  notice  of  the  robbery  given  in 
the  London  gazette ;  so  that  now  it  is 
prudent  not  to  sue  out  the  writ  until 
the  expiration  of  40  days  after  such 
notice  ;  but  the  defendants  must  plead 
that  circumstance,  as  well  as  that  one 
of  the  offenders  was  taken  by  virtue  of 
the  27  Eliz.  and  cannot  give  evidence 
of  it  on  the  general  issue ;  Bull.  N. 
P.  187- ;  but  it  is  not  error,  as  it  is 
where  the  writ  is  sued  out  before  the 
expiration  of  40  days.  So  by  the  sta- 
tute 27  Eliz.  c.  13.  s.  9.  the  action 
must  be  brought  within  a  year  after  the 
robbery,  the  words  of  the  statute  being, 
^<  That  no  person  hereafter  robbed 
**  shall  take  any  benefit  to  charge  any 
"  hundred,  except  he  or  they  so  robbed 


"  shall  commence  his  or  their  suit  or 
"  action,  within  one  year  next  after 
"  such  robbery."  Upon  which  statute 
it  has  been  adjudged  that  the  day  when 
the  robbery  was  committed  is  to  be  in- 
cluded in  the  year ;  as  if  a  robbery  be 
committed  on  the  9th  of  October^  the 
action  must  at  the  latest  be  brought  on 
the  Sth  of  October  following,  for  if  it  be 
not  commenced  until  the  9thy  it  is  then 
too  late.  Hob.  139.  Norris  v.  Hundred 
of  Gawtnj.  S.  C.  2  Rol.  Abr.520.  (A.) 
pi.  8.  Moor,  878.  1  Brownl.  156. 
S.  a  cited  Doug.  465.  3d  edit  (6) :  for 
which  reason  the  plaintifi^  must  pro- 
duce a  copy  of  the  original  to  shew  the 
action  commenced  within  time.  But 
if  any  of  the  robbers  are  taken  before 
the  action  is  commenced^  though  it  be 
half  a  year  after  the  robbery,  the  hun. 
dred  is  not  chargeable,  the  writ  being 
<<  that  they  have  not  hitherto  taken 
«  them."  1  Sid  11.  Baskerville  v.  Hun- 
dred of  Agbridge.  Co.  Ent  438,  439. 
The  manner  of  proceeding  by  original 
writ  against  the  hundred,  is  to  pre- 
pare a  pracipe  and  take  it  to  the  cur- 
sitor  of  the  county  where  the  robbery 
was  committed,  who  will  accordingly 
make  out  the  writ  The  form  of  it  b 
like  other  original  writs  in  case^  thus ; 
*<  George  the  3d,  &c  to  the  sheriffs  of 
'<  S.  greeting :  If  ^.  B.  shall  make  you 
'<  secure  of  prosecuting  hb  complaint, 
<<  then  put  by  sureties  and  safe  pledges 
"  the  men  inhabiting  in  the  hundred  of 
"  M.  in  your  county,  that  they  be  be- 
*'  fore  our  justices  at   Westminster  on 


(b)  [But    this    seems    contrary    to 
Pellew  V.  Inhabitants  of  Wonford,  9  B. 


&  C.  134.  Post,  p.  378  r,  note  (m).  See 
also  6  M.  &  W.  49.  Young  v.  Higgon.^ 
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of  Ttckencoat€f  within  the  said  hundred  of  JEast  Hundred  in 
the  aforesaid  county  of  Rutland^  with  force  and  arms  made 
an  assault  on  the  said  Christopher^  and  29/.  lOs.  in  monies 
numbered  of  the  proper  monies  of  the  said  Christopher  then 
there  found,  and  divers  goods  and  chattels  being  in  the  cus- 
tody of  the  said  Christopher  to  the  value  of  39/.  I9s.  9d.  then 
and  there  likewise  found,  from  the  said  Christopher  feloniously 
did  take,  rob,  and  carry  away  against  the  peace  of  our  said 
lord  the  now  king.  And  the  said  Christopher  immediately 
after  the  said  felony  and  robbery  committed,  at  Tickencoate 
within  the  said  hundred  of  East  Hundred  in  the  said  county 
of  Rutlandy  to  wit,  at  the  parish  aforesaid,  made  hue  and  cry 
of  the  robbery  and  felony  aforesaid,  and  then  and  there  gave 
notice  to  the  inhabitants  of  the  town  *  of  Tickencoate  afore- 
said, within  the  said  hundred  of  East  Hundred,  of  the  rob- 
bery and  felony  aforesaid,  and,  after  the  said  robbery  and 
felony  committed,  and  within  20  days  next  before  the  day  of 
suing  out  the  original  writ  of  the  said  Christopher,  the  said 
Christopher  before  Samuel  Browne,  esq.  then  one  of  the  jus- 
tices of  our  said  lord  the  now  king  assigned  to  keep  the  peace  in 
the  said  county  oi  Rutland,  dwelling  near  to  the  said  hundred 


PiNKNET  V. 

Inhabitants 
DB  Hotel. 


•  See  Cro. 
Car.  379.  that 
notice  to  the 
inhabitants  of 
the  Till  near  the 
place  of  the  rob- 
bery, although 
such  Till  be  out 
of  the  hundred, 
is  good. 

[  376  ] 


**  the  morrow  of  All  Sauls  (or  any  other 
"  retum^day)  if  in  C.  B.,  or  before  us 
*'  on  the  morrow  of  AH  Souls  whereso- 
"  ever  we  shall  then  be  in  England^  if 
^  in  K.  B. ;  to  answer  as  well  to  us  as 
"  to  the  said  W,  W.  who  sues  as  well, 
"  &c  Why  whereas  certain  offenders, 
"&c*'  Thes.  Brev.  141. 

If  a  hundred  be  called  by  the  name 
of  the  half  hundred  of  A  or  of  the 
upper  or  lower  B.  hundred,-  but  in 
truth  is  a  distinct  hundred  of  itself,  the 
action  must  be  brought  against  the  in- 
habitants of  the  half  hundred  of  A.y 
or  of  the  upper  or  lower  B.  hundred, 
and  not  against  the  inhabitants  of  the 
hundred  of  A,  or  the  hundred  of  B. ; 
as  where,  in  an  action  against  the  in- 
habitants of  the  half  hundred  of  W. 
there  was  a  verdict  for  the  plaintiff, 
and  it  was  moved  in  arrest  of  judg- 
ment that  the  action  ought  to  have 
been  against  the  whole  hundred ;  but 


it  was  answered,  that  the  half  hundred 
was  a  hundred  of  itself,  and  the  court 
held  that  the  action  should  have  been 
'<  against  the  inhabitants  of  the  hun- 
«  dred  called  die  half  hundred  ofW. ;" 
and  they  overruled  the  objection  and 
held  the  action  well  brought  1  Brownl. 
156.  Constable  v.  Half  Hundred  of 
Waltham.  Hob.  246.  S.  C.  If  the  half 
hundred  of  A,  or  the  upper  or  lower 
B»  hundred  be  in  fact  only  part  of  the 
hundred  of  A,  or  B.  and  the  action  is 
brought  against  it  as  a  separate  hun- 
dred, the  proper  way  to  take  advantage 
of  this  seems  to  be  to  plead  in  abate- 
ment that  it  is  only  part  of  the  hun- 
dred of  A,  or  B. ;  but  if  it  is  a  separate 
and  distinct  hundred  of  itself,  and  the 
action  is  brought  against  the  whole 
hundred  of  A.  or  the  whole  hundred 
of  B.  the  defendants  may  take  ad- 
vantage of  it  at  the  trial,  and  nonsuit 
the  plaintiff. 
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Pinkney  versus  Inhabitants  de  Rotd. 


PiNKNET  V.  of  JEast  Hufidred,  to  wit,  at  Stocking  in  the  aaid  county  of 
Inhabitants  Eutland,  was  examined  upon  his  corporal  oath,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided 
"  at  Westminster  (4)  in  the  county  of  Middlesex,  in  the  21th 
"  year  of  the  reign  of  the  lady  Elizabeth  heretofore  queen  of 
**  England."  And  the  said  Christopher  upon  his  oath  afore- 
said then  said  that  he  did  not  (5)  know  either  of  the  parties 


DE  ROTEL. 

' i ' 

(4)  The  words 
in  itaUcB  are 
now  omitted. 


(5)  The  statute  of  Winton  is  con- 
firmed and  re-enacted  in  the  same  words, 
as  far  as  regards  the  enacting  clause, 
by  the  statute  28  Edw.  3.  c.  11.  And 
the  statute  27  £liz.  c.  13.  s.  11.  enacts, 
*<  That  no  person  that  shall  be  robbed 
^'  shall  have  or  maintain  any  action,  or. 
^<  take  any  benefit,  by  virtue  of  the 
*'  said  two  mentioned  statutes,  or  either 
«  of  them  (13  Edw.  1.  and  28  Edw.  3.) 
*<  except  he  shall,  with  as  much  con- 
<*  venient  speed  as  may  be,  give  notice 
**  and  intelligence  of  the*said  felony  or 
"  robber}'  so  committed  unto  some  of 
<<  the  inhabitants  of  some  town,  village, 
*<  or  hamlet,  near  unto  the  place  where 
**  any  such  robbery  shall  be  committed ; 
**  nor  shall  bring,  or  have,  any  action 
"  upon  and  by  virtue  of  any  of  the  sta- 
<<  tutes  aforesaid,  except  he  shall  first, 
<<  within  20  days  next  before  such  ac- 
<<  tion,  be  examined  upon  his  corporal 
«*  oath,  to  be  taken  before  some  one 
*<  justice  of  the  peace  of  the  county 
"  where  the  robbery  was  committed, 
<<  inhabiting  within  the  said  hundred 
"  where  the  robbery  was  committed, 
'<  or  near  unto  the  same,  whether  he 
<<  knows  the  parties  that  committed  the 
"  said  robbery  or  any  of  them ;  and  if, 
**  upon  such  examination,  it  be  con- 
"  fessed  that  he  does  know  the  parties 
<<  that  committed  the  said  robbery,  or 
<<  any  of  them,  that  then  he  shall,  before 
'<  the  said  action  be  commenced,  enter 
"  into  sufiicient  bond  by  recognisance 
<'  before  the  said  justice  before  whom 
<<  the  said  examination  is  had,  efiec- 
"  tually  to  prosecute  the  same  persons 


<<  so  known  to  have  committed  the  said 
<<  robbery,  by  indictment  or  otherwise, 
"  according  to  the  due  course  of  the 
<<  laws  of  this  realm.''  Though  the 
declaration,  since  the  making  of  this 
statute,  always  avers  that  the  plaintiff 
gave  notice  to  the  inhabitants  of  the 
robbery,  and  that  he  made  an  oath  be- 
fore a  {justice  of  peace  that  he  did  not 
know  the  offenders ;  yet  it  is  held  not 
to  be  necessary  to  do  so,  because  the 
declaration  is  founded  on  the  statute  of 
WintoHy  which  requires  no  such  things 
to  be  done,  and  the  statute  27  Eliz-  is 
only  directory,  and  its  directions  need 
not  be  inserted  in  the  declaration. 
2  Salk.  614.  Dowly  v.  Hundred  of  Odi- 
um, But  if  it  is  so  stated,  it  is  not 
necessary  to  say  that  the  justice  before 
whom  the  oath  was  taken  was  a  justice 
at  the  time  of  its  being  taken.  Cas. 
temp.  Hardw.  409.  Merrick  v.  Hun- 
dred of  OssuhUm.  Andr.  115.  &  C. 
And  if  the  action  be  discontinued,  and 
a  new  one  commenced,  there  ought  to 
be  such  oath  within  20  days  before  the 
new  action.  1  Sid.  139.  Newman  v. 
Inhabitants  of  Stafford.  The  party 
'robbed,  it  seems,  must  make  the  oath ; 
and  therefore  if  the  action  be  by  the 
master,  where  the  servant  was  robbed, 
the  servant  must  swear,  and  not  the 
master,  for  if  the  declaration  states  that 
the  master  made  the  oath,  judgment 
will  be  arrested.  Cro.  Eliz.  14.2.  Greene 
case.  1  Leon.  323.  S.C.  Cro.  Car.  38. 
Raymund  v.  Hundred  of  Oking,  Ibid. 
336.  2  Salk.  61 3.  And  if  the  master 
brings  the  action  upon  a  robbeiy  of 
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who  committed  the  robbery  aforesiud,  and  after  the  robbery    Pink  net  r. 
aforesaid  committed  40  days  are  now  ekpsed,  nevertheless    Inhabitants 
the  said  men  inhabiting  in  the  said  hundred  of  Hast  Hundred  ^ 
have  not  yet  made  any  amends  to  the  said  Christopher  of  or 
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two  servants,  both  must  take  the  oath. 
3  Mod.  288.  Ashcomh  v.  Hundred  of 
Elihom.  1  Show.  94.  241.  Aishcome  v. 
Hundred  of  Spelholme,  So  if  the  servant 
delivers  part  of  the  money  to  another 
who  traveb  with  him,  and  they  are  both 
robbed  together  and  the  mtuter  brings 
the  action^  both  must  take  the  oath, 
though  one  be  a  quaker  and  refuse  the 
oath.  3  Mod.  288.  But  if  the  master 
brings  an  action  upon  the  robbery  of 
two  servants,  and  one  only  swears,  he 
shall  recover  for  so  much  as  was  in  his 
possession.  Carth.  145.  Ashcome  v. 
Hundred  of  Elthom.  S.  C.  3  Mod.  298. 
2  Salk.  613.  But  if  the  servant  delivers 
part  of  the  money  to  another,  and  they 
are  robbed  together,  and  afterwards  the 
9erv{mi  brings  an  action  for  the  whole, 
which  he  may  do,  it  is  sufficient  if  the 
servant  alone  makes  oath,  for  the  whole 
was  in  his  possession.  Ibid.  And  if 
the  master  delivers  part  of  the  money 
to  his  servant,  and  they  are  robbed 
together,  and  the  master  brings  the  ac- 
tion, it  is  sufficient  if  the  master  alone 
swears ;  for  the  money  delivered  to  the 
servant  remains  in  the  possession  of  the 
master,  if  he  be  robbed  in  the  presence 
of  the  master.  Ibid.  If  the  party  takes 
the  oath  before  a  justice  of  the  peace  of 
the  county  where  the  robbery  was  com- 
mitted, who  at  the  time  when  the  oath 
was  taken  was  out  of  the  county,  it  is 
sufficient,  for  it  is  a  ministerial  act.  Sir 
W.Jones,  239.  Helier  v.  Hundred  of 
Benhurst.  Cro.  Car.  211.  S.C.  The 
form  of  the  oath  may  be  seen  in  Thes. 
Brev.  141.  The  reason  why  an  oath  is 
enjoined  by  the  statute  appears  to  be, 
that  the  person  robbed  should  enter 
into  a  recognisance   to  prosecute  the 


robbers,  if  he  knew  them,  or  any  of 
them,  and  that  the  hundred  might  be 
excused  on  the  conviction  of  such  per- 
sons, and  also  to  prevent  a  robbery  by 
fraud  and  collusion.  3  Mod.  288.  How« 
ever,  though  the  person  robbed  knows 
the  offenders,  or  any  of  them,  he  may 
nevertheless  bring  an  action  against  the 
hundred,  only  he  must  first  enter  into 
a  recognisance  to  prosecute  the  of- 
fenders. Noy.  150.  And  by  statute 
8  Geo.  2.  c  16.  s.  1.  it  is  enacted, 
*'  That  no  person  shall  have  or  main- 
'*  tain  any  action  against  any  hundred, 
**  or  take  any  benefit  by  virtue  of  the 
*<  statute  13  Edw.  1.  or  27  Eliz.  or 
'<  either  of  them,  unless  he  shall,  over 
<<  and  besides  the  notice  already  re- 
"  quired  by  the  last  of  the  before- 
"  mentioned  statutes  to  be  given  of  any 
**  robbery,  with  as  convenient  speed  as 
*'  may  be  after  any  robbery  on  him 
"  committed,  give  notice  thereof  to  one 
**  of  the  constables  of  the  hundred,  or 
*<  to  some  constable,  householder,  head- 
*<  borough,  or  tithing-man  of  some 
**  town,  parish,  village,  hamlet  or  tith- 
**  ing,  near  unto  the  place  wherein  such 
"  robbery  shall  happen,  or  shall  leave 
**  notice  in  writing  of  such  robbery  at 
**  the  dwelling-bouse  of  such  constable, 
*'  householder,  headborough,  or  tithing- 
"  man,  describing  in  such  notice  to  be 
*^  given  or  left  as  aforesaid,  so  far  as 
**  the  nature  and  circumstances  of  the 
**  case  will  admit,  the  felon  or  felons, 
^<  and  the  time  and  place  of  the  rob* 
**  bery ;  and  also  shall  within  the  space 
<<  of  20  days  next  after  the  robbery 
"  committed,  cause  public  notice  to  be 
<'  given  thereof  in  the  London  gazette, 
*<  therein  likewise  describing,  as  far  as 
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for  the  aforesaid  robbery,  nor  have  apprehended  the  bodiefl 
of  the  aforesaid  felons  and  offenders,  nor  the  body  of  any 
one  of  them,  nor  have  hitherto  answered  for  the  bodies  of 
them,  or  the  body  of  any  one  of  them,  but  have  permitted 


<<  the  nature  and  circumstances  of  the 
**  case  will  adroit,  the  felon  or  felons, 
**  and  the  time  and  place  of  such  rob- 
"  bery,  together  with  the  goods  and 
"  effects  whereof  he  was  robbed ;  and 
"  shall  also,  before  any  such  action  is 
^'  commenced,  go  before  the  chief  clerk 
*<or  secondary,  or  the  filazer  of  the 
'*  county  wherein  such  robbery  shall 
'<  happen,  or  the  clerk  of  the  pleas  of 
"  that  court  wherein  such  action  is  in- 
<<  tended  to  be  brought,  or  their  re- 
**  spective  deputies,  or  before  the  sheriff 
<<  of  the  county  wherein  the  robbery 
**  shall  happen,  and  enter  into  a  bond 
**  to  the  high  constable  of  the  hundred 
*'  in  which  such  robbery  shall  be  com- 
'<  mitted,  in  the  penal  sum  of  100/1  with 
"  two  sufficient  sureties,  to  be  approved 
**  of  by  such  chief  clerk,  secondary, 
<<  filazer,  or  clerk  of  the  pleas,  or  their 
**  respective  deputies,  or  the  sheriff  of 
«  the  said  county,  with  condition  for 
**  securing  to  such  high  constable  the 
<*  due  payment  of  his  or  their  costs 
**  after  the  same  shall  be  taxed  by  the 
"  proper  officer,  in  case  he  shall  happen 
"  to  be  nonsuited,  or  shall  discontinue 
"  his  action,  or  in  case  any  judgment 
"  shall  be  given  against  such  plaintiff 
<<  on  demurrer,  or  that  a  verdict  shall 
«  be  given  against  him."  Since  the 
passing  of  which  act  it  is  usual  to  insert 
in  the  writ  and  declaration  the  follow- 
ing averments  next  after  stating  that  he 
did  not  know  either  of  the  persons  who 
committed  the  robbery.  *'  And  after 
<<  the  robbery  aforesaid  chmmitted  (to 
"  wit,  &c.  add  the  day  and  year  in  the 
*<  declaration)  the  said  Christopher  did, 
**  with  as  much  convenient  speed  as 
<<  might  be,  give  notice  thereof  to  B*  E. 


then  being  one  of  the  constables  of 
the  said  hundred  of  Ecut  Hundred^ 
in  which  same  notice  the  said  CAra- 
topher  did  describe,  so  far  as  the 
nature  and  circumstances  of  the  case 
did  admit,  the  aforesaid  felons  and 
the  time  and  place  of  the  aforesaid 
robbery,  and  the  said  Christopher 
afterwards  and  within  the  space  of  20 
days  next  after  the  aforesaid  robbery 
committed  (to  wit,  &c.  add  the  day 
and  year  in  the  declaration)  did 
cause  public  notice  to  be  given  there- 
of in  the  London  gazette,  therein 
likewise  describing,  so  far  as  the  na- 
ture and  circumstances  of  the  case 
did  admit,  the  said  felons  and  the 
time  and  place  of  the  6ai(l  robbery, 
together  with'  the  siud  goods  and 
money  of  the  said  Christopher,  where- 
of he  was  so  robbed  as  aforesaid.  And 
the  said  Christopher  afterwards  and 
before  the  day  of  suing  out  tlie  ori- 
ginal writ  in  this  behalf,  (to  wit,  &c, 
add  the  day  and  place  in  the  declar- 
ation) did  go  before  IThomas  Bolton^ 
esq.  then  being  the  filazer  of  the 
county  of  J?,  wherein  the  said  rob- 
bery did  happen,  and  entered  into  a 
bond  to  A,  B.  and  (7.  2).  then  being 
high  constables  of  the  said  hundred 
of  jE.  by  the  name  of  A.  B,  of  £ 
in  the  county  aforesaid  weaver,  and 
C  2).  of  L.  in  the  county  aforesaid, 
yeoman,  high  constables  of  the  hun- 
dred of  JE,  in  the  county  aforesaid, 
in  the  penal  sum  of  lOOL  with  two 
sufficient  sureties,  (to  wit,  W.  S,  and 
•/.  F.  in  the  declaration)  approved  of 
by  the  said  Thomas  BoUon,  so  then 
being  filazer  as  aforesaid,  with  a  con- 
dition to  the  said  bond  subscribed, 
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and  suffered  the  aforesaid  offenders  and  felons  to  escape  in 
contempt  of  our  said  lord  the  now  king^  to  the  great  damage 
of  the  said  Christopher^  and  against  the  form  of  the  said  (6) 
statute.     And  whereupon    the    said    Christopher  Pinknej/y 
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'^  for  securing  to  the  said  A,  JB,  and 
"  C  2).  the  said  high  constables,  the 
"  dae  payment  of  their  costs  of  the 
"  action  by  the  said  Christopher  against 
'<  the  said  hundred  of  JE.  by  the  suing 
"  out  of  the  original  writ  in  this  behalf 
"  commenced,  after  the  same  costs  shall 
**  be  taxed  by  the  proper  officer,  in 
*<  case  that  the  said  Christopher  shall 
"  happen  to  be  nonsuited  in  the  same 
"  action  against  the  hundred  of  E,  or 
**  shall  discontinue  the  same,  or  in  case 
**  that  judgment  shall  be  given  against 
"  him  on  demurrer,  or  that  a  verdict 
"shall  be  given  against  him  therein, 
"  according  to  the  directions  of  the  sta< 
"  tute  in  such  case  made  and  provided, 
"  and  after  the  aforesaid  robbery  coni- 
*'  mitted,  and  .after  the  said  public  no- 
"  tice  in  the  London  gazette  as  afore- 
"  said,  40  days,  &c."  As  the  regula- 
tions of  this  statute  are  also  merely  di- 
rectory, and  are  properly  matters  of 
evidence,  perhaps  in  strictness  it  may 
not  be  necessary  to  insert  them  in  the 
writ  and  declaration ;  but  as  all  the 
former  precedents  down  to  the  passing 
of  this  act  and  subsequent  to  the  27  of 
Elizabeth,  have  the  regulations  of  the 
27  of  Elizabeth  inserted  in  them,  and 
the  uniform  course  since  the  8  Geo.  2. 
has  been  to  insert  the  regulations  of 
that  statute  also  in  the  writ  and  declar- 
ation, it  is  certainly  the  most  advisable 
and  safe  method  to  adhere  to  the  usual 
form. 

The  words  "  with  as  much  convenient 
*^  speed  as  may  be  after  the  robbery,  shaU 
** give  notice  to  one  of  the  constablesy* 
have  received  a  liberal  construction ;  as 
where  the  plaintiff  was  robbed  soon 
afiter  six  iu  the  morning  at  two  miles 


and  a  half  from  Northampton^  and  the 
highwaymen  cut  his  bridle  and  stirrups, 
threw  him  into  a  ditch,  and  turned  his 
horse  loose;  the  plaintiff  recovered 
them,  remounted,  rode  through  a  vil- 
lage where  he  gave  no  notice,  met 
three  men  on  the  road  whom  he  in- 
formed of  the  robbery,  and  arrived  at 
Northampton  by  seven  o'clock,  and  gave 
notice  to  an  innkeeper  there,  from 
whence  he  went  to  a  place  three  miles 
off,  where  the  high  constable  lived,  and 
between  eight  and  nine  gave  notice. 
This  was  held  to  be  good  notice ;  for 
the  high  constable  was  the  properest 
person  to  go  to,  and  it  is  not  required 
he  must  go  to  the  next  constable.  The 
plaintiff  lost  no  time  under  all  the  cir- 
cumstances, and  the  place  where  the 
constable  lived,  was  not  at  such  a  dis- 
tance but  that  it  might  come  within  the 
meaning  of  the  word  near.  2  Str.  1170. 
Ball  V.  Hundred  of  Wymersley,  The 
notice  in  the  gazette  must  contain  every 
material  description  of  the  robber :  as 
where  a  highwayman  had  red  eye- 
brows, it  was  held  that  so  distinguish- 
ing a  mark  should  be  described,  other* 
wise  it  is  fatal.  2  Wils.  113.  Whit- 
worth  V.  Hundred  of  Grimshoe,  The 
notice  in  the  gazette  should  also  con- 
tain a  full  and  true  description  of  the 
goods  and  effects  of  which  the  party 
was  robbed,  as  far  as  they  can  possibly 
be  ascertained ;  as  if  a  man  be  robbed 
of  bank  notes,  if  he  knows  the  dates 
and  numbers,  as  well  as  the  value  of 
them ;  or  if  he  can  by  inquiry  and  dili- 
gent search  inform  himself  of  their 
dates,  numbers,  and  value,  he  ought  to 
insert  them  all  in  the  notice  in  the  ga- 
zette.    This  was  admitted  by  the  whole 
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otherwise  Pinchneyy  who  sues  (7)  a«  well  for  our  said  lord  the 
king  as  for  himself  in  this  behalf,  by  Matthew  Dodsworth  his 
attorney  complains;  for  that  whereas  cert^dn  offenders,  that 
is  to  say,  three  men  to  the  said  Christopher  unknown,  on  the 
10th  day  of  October,  in  the  22d  year  of  the  reign  of  our  said 
lord  the  now  king,  in  the  king's  (8)  highway  within  the  said 


court  iti  Chandler  v.  Hundred  of  Sun^ 
ning.  Barnes,  458.  Bull.  N.  P.  186. 
But  the  court  was  in  that  case  equally 
divided  upon  this  question,  namely, 
whether,  if  the  party  robbed  neglects 
to  describe  the  whole  that  he  has  been 
robbed  of,  he  can  recover  so  much  as 
he  has  well  described ;  as  for  instance, 
in  the  last  cited  case  the  party  knew 
the  dates  and  numbers  of  some  of  the 
notes,  and  their  value,  but  did  not  de- 
ftcribe  them  in  the  notice.  The  better 
opinion  seems  to  be  that  he  cannot  re- 
cover any  part  of  it  2  Wils.  109.  1 13. 
Whihvorth  V.  Hundred  of  Grimshoe, 
With  respect  to  the  bond  to  be  given 
to  the  high  constable,  it  is  held  suffi- 
cient to  say  that  the  bond  was  given 
to  J,  H  high  constable,  without  aver- 
ring that  there  was  but  one.  Andr.  116. 

It  b  enacted  by  statute  22  Geo.  2. 
c.  24.  that  no  person  shall  recover 
against  the  hundred  more  than  the  value 
of  200/.  unless  the  person  or  persons  so 
robbed  shall  at  the  time  of  such  robbery 
be  together  in  company,  and  be  in 
number  two  at  the  least,  to  attest  the 
truth  of  the  robbery.  And  by  statute 
29  Car.  2.  c.  7.  s.  5.  it  is  enacted  that 
no  hundred  shall  be  answerable  for  a 
robbery  upon  any  person  who  shall 
travel  upon  the  Lord's- day.  But  this 
statute  is  confined  to  persons  who  are 
travelling ;  for  where  the  plaintiff  was 
robbed  in  going  to  church  on  a  Sunday^ 
he  recovered.  Com.  Rep.  345.  Tash^ 
maker  v.  Hundred  ofEdmofUon,  1  Str. 
406.  S.C. 

(6)  The  declaration  need  not  recite 
the  original  at  large,  but  it  is  sufficient 


to  say  **  attached  to  answer  as  well,  &c. 
**  in  a  plea  of  trespass  and  contempt 
**  against  the  form  of  the  statute  in 
<<  such  case  made  and  provided,  &c. 
**  And  whereupon  the  said  A,  B,  who 
"  sues,  &c."  See  2  Wils.  105.  Whit^ 
worth  V.  Hundred  of  Grimslioe^  the  form 
of  the  declaration. 

(7)  Although  this  action  is  in  form 
a  qui  tarn  action  for  the  reason  already 
mentioned,  yet  no  part  of  the  damages 
goes  to  the  king^  but  he  is  only  to  have 
a  fine;  therefore  the  words  "who  as 
<'  well  for  our  lord  the  king,  as  for  the 
<<  plaintiff"  need  not  be  mentioned 
either  in  the  joining  of  the  issue^  or  the 
venire  facias.  Cro.  Car.  336.  Nor  is  it 
a  penal  action  ;  and  therefore  it  is  with- 
in the  statute  of  jeofails,  and  is  abo 
amendable,  even  after  issue  joined,  like 
any  other  civil  action.  3  Lev.  347. 
Bearecrqft  v.  Hundred  of  BumhanL 
Andr.  115.  Merrick  v.  Hundred  of  Os- 
selstone,  Cas.  temp.  Hard w.  409.  S.C. 
And  the  venire  may  be  awarded  de  cor- 
pore  comitatus  as  in  civil  actions. 

(8)  It  is  said  that  the  declaration 
must  shew  the  robbery  to  be  within  the 
hundred,  and  in  the  highway ;  but  that 
it  is  aided  after  verdict  3  Mod.  2.58. 
Young  v.  Totnam.  S.  C.  1  Show.  GO. 
Carth.  71.  But  none  of  the  old  pre- 
cedents aver  the  robbery  to  be  done 
upon  the  highway.  Carth.  71.  And  if 
robbers  assault  a  man  on  the  highway 
in  one  hundred,  and  carry  him  to  a 
coppice  in  another  hundred,  and  rob  him 
there,  the  hundred  where  he  is  robbed 
is  chargeable,  though  the  robbery  be 
committed  out  of  a  highway ;  and  tho 
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hundred  of  Hast  Hundredy  to  wit,  at  the  parish  (9)  of  Tichen- 
coate  in  the  said  county  of  Rutland,  with  force  and  arms,  to 
wit,  dabsy  swords,  and  knives,  made  an  assault  upon  the 
said  Christopher,  and  29/.  lOs.  in  monies  numbered  of  the 
proper  monies  of  the  said  Christopher  then  there  found,  and 
divers  goods  and  chattels  beinff  in  the  custody  of  the  said 
Christopher,  of  the  value  of  39£  19*.  9d.  then  and  there  like- 
wise found,  from  the  said  Christopher  feloniously  did  take, 
rob,  and  carry  away  against  the  peace  of  our  said  lord  the 
now  king.  And  the  said  Christopher  immediately  after  the 
said  felony  and  robbery  committed,  within  the  said  hundred 
of  East  Hundred,  to  wit,  at  the  parish  aforesaid,  made 
hue  (10)  and  cry  of  the  aforesaid  robbery  and  felony,  and 
then  and  there  gave  notice  to  the  inhabitants  of  the  town 
of  Tickencoate  within  the  said  hundred  of  East  Hundred,  to 
wit,  at  the  parish  aforesaid  in  the  county  aforesaid,  of  the 
sud  robbery  and  felony ;  and  after  the  robbery  and  felony 
afoiesaid  committed,  and  within  20  days  next  before  the  day 
of  suing  out  the  original  writ  aforesaid,  to  wit  on  the  3d 
day  of  November  in  the  said  22d  year  of  the  reign  of  our 
said  lord  the  now  king,  the  said  Christopher  before  Samuel 
Browne,  esq.  then  one  of  the  justices  of  our  said  lord  the 
king  assigned  to  keep  the  peace  in  the  said  county  of  Rut- 
land, near  the   said  hundred   of  East  Hundred,  to  wit,  at 
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court  held  that  it  is  not  necessary  it 
Khould  be  a  highway  in  which  the  rob- 
bery is  done,  to  charge  the  hundred; 
2  Ld.  Raym.  826.  Cooper  v.  Hundred 
of  Basingstoke.  2  Salk.  614.  S.  C.  1 
Mod.  221.  S.P.  per  North  chief  justice ; 
therefore  perhaps  it  is  as  well  not  to 
state  that  the  robbery  was  committed 
in  the  highway.  But  if  one  be  robbed 
in  a  house,  it  is  not  within  the  statute, 
and  the  hundred  is  not  chicrgeable  ;  for 
a  man's  house  is  his  castle,  and  he  must 
defend  it  at  his  peril.  7  Rep.  6.  a. 
So  if  a  man  be  assaulted  in  the  high* 
way  in  the  hundred  of  A.,  and  be 
robbed  in  a  house  in  the  hundred  of  J9., 
DO  action  lies  against  the  hundred  of  B. 
2Ld.  Raym.  826.  2  Salic.  614.  S.C. 
But  it  need  not  be  averred  in  the  de- 
claration that  the  robbery  was  in  the 


day  time,  though  it  must  be  proved. 
1  Show.  60.  Carth.  71.  However,  if 
there  be  sufficient  light  to  discern  and 
distinguish  a  man's  countenance,  though 
before  sun-rise,  or  after  sun-set,  the 
hundred  will  be  liable.  7  Rep.  6  a. 
Ashpole's  case.  Cro.  Jac.  106.  May  v. 
Hundred  ofMorUy. 

(9)  It  is  not  necessary  to  prove  the 
robbery  to  have  been  committed  in  the 
parish  laid  in  the  declaration ;  if  it  be 
proved  in  any  other  parish  within  the 
hundred  it  is  sufficient.  2  Leon.  174. 
Shrewsbury  v.  Hundred  of  Ashton, 
Owen  7-  BucknelCs  case.  And  if  the 
parish  or  place  be  not  alleged  to  be 
within  the  hundred,  it  is  aided  after 
verdict.     3  Mod.  258.    1  Show.  60. 

(10)  Hue  and  cry  need  not  be  proved 
by  the  plaintiff^  though  alleged  in  the 
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t  Antd,  376. 
n.  (4). 


Stocking  in  the  said  county  of  Rutland^  was  examined  upon 
*hi8  corporal  oath  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  at  Westminster  in  the  county  of  Mid- 
dlesex t,  in  the  said  27th  year  of  the  reign  of  the  said  lady 
Elizabeth  late  queen  o/*  England.  And  the  &Bk<dL  Christopher  on 
his  sud  corporal  oath  then  sud  that  he  did  not  know  either 
of  the  persons  who  committed  the  robbery  aforesaid,  and  40 
days  are  now  past  since  the  said  robbery :  nevertheless  the 
said  men  (11)  inhabiting  in  the  said  hundred  of  East  Hun- 


is  the  duty  of  the 
7  Rep.  6  a.  1  And. 


declaration,  for  it 
hundred  to  levy  it. 
159. 

(11)  The  declaration  must  be  against 
the  inhabitants  of  the  hundred  gene- 
rally ;  for  if  it  be  against  any  by  name, 
and  all  are  not  named,  it  is  bad.  3  Keb. 
126.  Steward  v.  Howey.  (c)  But  for- 
merly the  process  might  have  been  served 
on  any  inhabitant  of  the  hundred ;  how- 
ever now  by  the  before -mentioned  sta- 
tute of  8  Geo.  2.  c.  16.  s.  4.  it  is  enact- 
ed, "That  no  process  for  appearance 
*<  in  any  action  to  be  brought  upon  the 
'<  said  statutes  13  £dw.  1.  and  27  Eliz. 
"  or  either  of  them,  shall  be  served  on 
**  any  inhabitant  thereof,  save  only  upon 
<*  the  high  constable  or  high  constables 
**  of  the  hundred  wherein  the  robbery 
"  shall  happen,  who  is  and  are  hereby 
*'  required  to  cause  public  notice  there- 
"  of  to  be  given  in  one  of  the  principal 
<'  market  towns  within  such  hundred 
**  on  the  next  market  day,  after  he  or 
*'  they  shall  be  served  with  such  pro- 
«  cess ;  or  if  there  shall  happen  to  be 
<<  no  market  town  within  such  hundred, 
'<  then  in  some  parish  church  within  the 
*<  hundred,  immediately  after  divine 
'<  service,  on  the  Sunday  next  afler  his 
<<  or  their  being  served  with  such  pro- 
*<  cess ;  and  he  or  they  is  and  are  also 
*<  hereby  empowered  and  required  to 
"  enter  an  appearance  in  the  said  ac- 


**  tion,  and  also  defend  the  same  for 
"  and  on  behalf  of  the  inhabitants  of 
<'  the  said  hundred,  as  he  or  they  shall 
**  be  advised."  The  defendants  must 
enter  an  appearance  with  the  filazer  on 
the  quarto  die  post  after  the  return  of 
the  original.  With  respect  to  the  judg- 
ment and  execution  against  the  hun- 
dred, see  post,  423.  Leigh  y.  Chapman^ 
note  (1). 

If  several  are  robbed,  they  cannot 
join  in  an  action  against  the  hundred, 
unless  they  are  joint-owners  of  the 
goods  or  money .  stolen.  Dy.  370.  a. 
To  this  action  the  defendants  may  plead 
not  guilty.  Vid.  Ent.  211.  LilL  Ent 
296.  Hans.  Ent.  4.  1  Andr.  158.  Or 
they  may  plead  that  they  took  one  of 
the  robbers  on  fresh  suit;  1  Vent  118. 
Meikin  v.  Hundred  of  Thistleworth;  and 
it  is  a  sufficient  taking  if  the  robber  be 
charged  with  the  robbecy  in  the  pre- 
sence of  a  justice  of  peace,  although 
no  one  lays  his  hand  upon  him ;  Ibid. ; 
or  if  he  be  found  in  gaol  for  another 
offence,  and  is  indicted  for  that  rob- 
bery ;  though  a  taking  upon  suspicion, 
if  he  be  acquitted,  is  not  sufficient. 
Dy.  370.  a.  in  the  margin.  But  there 
must  be  a  taking ;  for  it  is  no  plea  for 
the  hundred  to  say  that  they  made 
fresh  suit,  if  they  do  not  add  that  they 
took  some  of  the  offenders.  Dy.  370.  a. 
In  an  action  against  the  hundred  of 


(c)  [1  B.  &  C.  304.  Jackson  v.  Pearson. 
note  (/).     AccordJ^ 


2  D.  &  R.  439.  S.  C.     Post  p.  378. 
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dred  have  not  yet  made  any  amends  to  the  said  Christopher  of  Pinkney  v. 
and  for  the  said  robbery,  nor  have  apprehended  the  bodies  Inhabitants 
of  the  aforesaid  felons,  nor  the  body  of  any  one  of  them,  nor 
have  hitherto  answered  for  the  bodies  of  them,  or  the  body 
of  either  of  them,  but  have  permitted  the  said  offenders  and 
felons  to  escape  in  contempt  of  our  said  lord  the  now  king,  to 
the  great  damage  of  the  said  Chrtstophery  and  against  the 
fomi  of  the  said  statute  (12)  made  and  provided  in  the  said 


Gravesend  for  a  robbery  on  Gad's  hilly 
It  seemed  hard,  says  the  book,  to  the 
inhabitants  that  they  should  answer  for 
robberies  committed  on  Gad^s  hilly  be- 
cause they  are  there  so  frequent,  that 
if  the  inhabitants  should  answer  for  all 
of  them,  they  would  be  utterly  undone. 
And  Harris  serjeant  was  of  counsel  for 
the  hundred,  and  pleaded  "that  time 
"  out  of  mind,  &c.  felons  had  used  to 
*'  rub  on  GacTs  hilly  and  so  prescribed 
"  to  be  discharged  ;*'  but  the  plea  was 
discharged,  and  the  inhabitants  ad- 
judged to  be  chargeable.     2  Leon.  12. 

The  party  robbed  may  be  a  witness 
of  necessity ;  2  Rol.  Abr.  686 ;  and  by 
the  said  statute  8  Geo.  2.  c.  16.  s.  15. 
an  hundredor  may  likewise  be  a  wit* 
ness  for  the  hundred.  If  the  master 
bring  an  action  on  the  robbery  of  his 
senrant,  he  may  be  a  witness  to  prove 
the  delivery  of  the  money  or  effects  to 
him ;  2  Rol.  Abr.  686. ;  but  this  was 
against  the  opinion  of  Holle  C.  J.,  and 
it  seems  necessary  to  confirm  the  mas- 
ter's testimony  by  other  evidence. 

(12)  The  words  in  italics  are  now 
omitted  ;  for  "  the  statute  '*  necessarily 
means  the  statute  of  Winton,  13  £dw. 
1.  the  action  being  founded  upon  it 
only ;  and  therefore  to  conclude  against 
the  form  of  the  statutes  would  be  bad. 
The  statutes  of  27  Eliz.  and  8  Geo.  2. 


are  in  restraint  of  the  action,  obliging 
the  party  robbed  to  do  certain  things, 
which  are  not  required  by  the  statute  of 
Wintony  before  he  can  maintain  the  ac- 
tion ;  so  that  the  statutes  of  27  Eliz- 
and  8  Geo.  2.  are  in  ease  of  the  hun- 
dred and  not  in  favour  of  the  person 
robbed.  Yelv.  116-  Andrew  v.  Hundred 
ofLewhner,  Cro.  Jac.  187.  S.  C.  Andr. 
115.  Merrick  v.  Hundred  of  Osselstone. 
Cas.  temp.  Hardw.  409.  S.  C.  The 
statute  of  Winton  is  a  remedial  law,  and 
to  be  construed  liberally.  Andr.  118. 
Cowp.  487.  Ratcliffe  v.  Eden.  It  is  of 
great  public  advantage  that  the  inhabi- 
tants of  a  hundred  should  be  diligent 
and  active  in  the  pursuit  of  robbers; 
and  the  true  reason  why  a  hundred 
is  chargeable,  is,  because  the  inhabi- 
tants have  not  taken  the  robbers  within 
a  certain  time,  and  not  because  they 
did  not  prevent  the  robbery.  7  Mod. 
157.  Cooper  Y.  Hundred  of  Basingstoke. 
This  leads  me  to  take  notice  of  two 
other  statutes,  which  make  the  hundred 
liable  to  the  action  of  the  party  damni- 
fied by  certain  offences  therein  enume- 
rated, in  order  to  recover  a  recompence 
for  the  damage  which  he  has  sustained  ; 
namely,  the  1  Geo.  1.  st.  2.  c.  5.  com- 
monly called  the  Riot  Act,  and  the 
9  Geo.  1.  c  22.  commonly  called  the 
Black  Act  {d)    By  the  first-mentioned 


(rf)  [These  statutes  were  both  re- 
pealed by  stat  7  ft  8  Geo.  4.  c.  27.  The 
provisions  of  the  Riot  Act  were  partially 
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re-enacted  by  stat  7  &  8  Geo.  4.  c.  31. 
See  post,  p.  378  6,  note  (m).  But  the 
remedy  given  by  the  Black  Act  against 
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13^A  year  of  the  reign  of  the  send  Edward  the  First  heretofore 
hing  of  England ;  wherefore  he  says  that  he  is  injured  and 
has  damage  to  the  value  of  100/.  And  therefore  he  brings 
suit,  &c 


statute,  sect  4^  it  is  enacted^  ''  That  if 
''  any  persons  unlawfully^  riotously,  and 
<'  tumuUuously  assembled  together,  to 
'<  the  disturbance  of  the  public  peace, 
"  shall  unlawfully  and  with  force  de- 
'<  molish  or  pull  down,  or  begin  to  de« 
*^  molish  or  pull  down,  any  church  or 
"  chapel,  or  any  building  for  religious 
*'  worship  certified  and  registered  ac- 
<<  cording  to  the  statute  1  W.  &  M«  sess. 
"1.  c.  18.  or  any  dwelli^g-house,bam, 
*'  stable,  or  other  outhouse,  that  then 
"  every  such  demolishing,  or  pulling 
'*  down,  or  beginning  to  demolish  or  pull 
<<  down,  shall  be  adjudged  felony  with- 
"  out  benefit  of  clergy."  And  by  the 
sixth  section  of  the  same  statute  it  is 
enacted,  ^'  That  if  any  such  church  or 
<<  chapel,  or  any  such  building  for  re- 
"  ligious  worship,  or  any  such  dwelling- 
**  house,  bam,  or  other  outhouse,  shall 
**  be  demolished  or  pulled  down  wholly, 
"  or  in  part,  by  any  persons  so  unlaw- 
<'  fully,  riotously,  and  tumultuous] y  as- 
*^  sembled,.  that  then,  in  case  such 
**  church,  chapel,  building  for  religious 
<<  worship,  dwelling-house,  bam,  stable, 
*'  or  outhouse,  shall  be  out  of  any 
''  city  or  town,  that  is  either  a  county 
<<  of  itself  or  is  not  within  any  hundred, 
'<  that  then  the  inhabitants  of  the  hun- 
*<  dred  in  which  such  damage  shall  be 
"  done,  shall  be  liable  to  yield  damages 
<'  to  the  person  or  persons  injured  and 
"  damnified  by  such  demolishing  or 
<<  pulling  down  wholly  or  in  part ;  and 
*<  such  damages  shall  and  may  be  re- 
^<  covered  by  action  to  be  brought  in 


"  any  of  his  majesty's  courts  of  record 
"  at  Westminster^  by  the  person  or  per- 
«<  sons  damnified  thereby,  against  any 
*<  two  or  more  of  the  inhabitants  of 
<<  such  hundred,  such  action  for  da- 
<<  mages  to  any  church  or  chapel  to  be 
"  brought  in  the  name  of  the  rector, 
«  vicar  or  curate  of  such  church  or 
<<  chapel  that  shall  be  so  damnified,  in 
'<  trast  for  applying  the  damages  to  be 
*<  recovered  in  rebuilding  and  repair- 
<'  ing  such  church  or  chapel ;  and  that 
*<  judgment  being  given  for  the  plain- 
*<  tiff  in  such  action,  the  damages  so  to 
'*  be  recovered  shall  be  raised  and  levied 
"  on  the  inhabitants  of  such  hundred, 
'<  and  paid  to  such  plaintiff  in  such 
<<  manner  and  form  and  by  such  wayii 
''  and  means,  as  are  prqvided  by  the 
*'  statute  27  Eliz.  for  reimbursing  the 
*'  person  or  persons  on  whom  any 
''  money  recovered  against  any  hundred 
"  by  any  party  robbed,  shall  be  levied : 
**  and  in  case  any  such  church,  chapel, 
"  building  for  religious  worship,  dwel- 
*<  ling-house,  barn,  stable,  or  outhouse 
'*  so  damnified,  shall  be  in  any  city  or 
'<  town,  that  is  either  a  county  of  itself 
'<  or  is  not  within  any  hundred,  then 
<<  the  action  is  to  be  brought  against 
'*  two  or  more  inhabitants  of  such  city 
"  or  town."  As  the  action  is  to  be 
brought  against  any  two  of  the  inhabit- 
ants  of  the  hundred,  it  does  not  seem 
necessary  to  sue  out  an  original  writ 
against  them  as  in  an  action  on  the 
statute  of  13  Edw.  1.,  but  the  plaintiff 
may  proceed  against  them  by  bill  in 


the  hundred,  in  respect  of  malicious    lished,  as  well  as  that  given  by  the  sta- 
injuries  unaccompanied  by  riot;  is  abo-    tute  of  Wintan  in  respect  of  robberies.] 
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And  the   said  men  inhabiting  in  the  hundred  of  East  Pinkney  v. 

Hundred  by  John  Lugg  their  attorney,  come  and  defend  the  Inhabitants 

wrong  and  injury  when,  &c,  and  pray  judgment  of  the  ^^     otel. 

said  declaration  of  the  said  Christopher  because  they  say  that  Demurrer. 


the  K.B.  or  a  common  capias  in  the 
C.  B.,  as  he  may  do  against  any  other 
iodividuals. 

This  statute,  so  far  as  it  respects  the 
action  against  the  hundred  by  the  party 
injured,  is  also  held  to  be  a  remedial 
law,  and  ought  to  receive  a  liberal  con- 
struction ;  and  therefore  although  the 
words  of  the  statute  are,  *<  any  dweUing^ 
'*  house,  bam,  stable,  or  other  outhouse," 
if  the  persons  riotously  assembled  de- 
molish and  pull  down  a  dwelling-house, 
a$id  at  the  same  time  destroy  the  goods 
and  furniture  in  the  house,  although 
such  goods  and  furniture  were  not  de- 
stroyed by  means  of  the  pulling  down 
of  the  house,  the  hundred  is  liable  to 
yield  damages  for  the  destruction  of  the 
furniture  as  well  as  of  the  house ;  for 
the  destruction  of  the  furniture  and 
the  demolition  of  the  dwelling-house 
is  one  and  the  same  act,  committed  at' 
ooe  and  the  same  time.  Indeed  if  the 
destruction  of  the  furniture  be  a  sepap 
rate  act,  it  is  not  a  felony,  and  the 
hundred  is  not  liable :  but  where  it  is 
part  of  the  same  transaction,  the  hun- 
dred is  chargeable  to  yield  damages 
for  the  destruction  of  both  house  and 
furniture.  At  the  common  law  ante- 
cedent to  this  statute,  to  demolish  a 
house  and  furniture  was  a  mere  civil 
trespass,  for  which  the  owner  might 
hring  an  action  of  trespass  against  the 
wroDg-doers,    and     recover    damages 


against  them  for  the  whole  loss  he  sus- 
tained, as  well  by  the  destruction  of 
the  furniture,  as  of  the  house  ;  but  this 
statute  has  turned  the  trespass  into  a 
felony ;  and  it  being  merged  in  the 
felony,  the  party  injured  was  of  course 
deprived  of  his  civil  remedy  against  the 
trespassers,  and  therefore  the  statute 
has  substituted  the  action  against  the 
hundred  in  lieu  of  it,  and  put  the  party 
injured  in  the  same  state  as  he  was 
before.  Cowp.  485.  Ratcliffe  v.  Eden, 
Doug.  699.  Hyde  y.  Cogan,  and  Wil- 
mot  V.  Hortan  there  cited.  To  support 
this  action  it  is  not  necessary  to  prove 
that  twelve  rioters  were  assembled  at 
the  time  of  the  demolition  of  a  dwell- 
ing-house, &c.,  for  though  in  the  first 
and  third  sections  of  the  Act  the  num- 
ber twelve  is  particularly  mentioned 
as  descriptive  of  the  offence  thereby 
created,  yet  it  is  omitted  in  the  fourth 
section,  which  makes  it  felony  riotously 
to  demolish  any  dwelling-house,  &c., 
and  also  in  the  sixth  section,  which  gives 
the  remedy  against  the  hundred ;  which 
latter  section  being  also  a  remedial 
law,  makes  the  consideration  of  the 
numbers  assembled  less  important  5 
T.  R.  14.  PrUchet  v.  Waldron.  The 
action  may  be  brought  by  a  trustee  in 
whom  the  legal  estate  is  vested  for  ex- 
isting purposes;  and  most  probably 
even  by  a  bare  trustee  of  a  satisfied 
term.     Ibid,  (c) 


(e)  [It  was  held  under  the  Black 
Act,  that  a  reversioner  might  sue  for 
the  damage  sustained  by  him,  though 
the  hundred  might  thereby  be  subjected 
to  severs)    actions.    9   B  &   C.  134. 


Pelkw  y.  Inhabitants  of  Wonford  4M. 
&  R.  130.  S.  C.  And  it  was  decided 
under  the  stat  7  k  8G.  4.  cSl.  that 
one  of  two  lessees  might  recover  ac- 
cording to  his  share  of  interest  3  B. 
DD  2 


377  c 


Pinkney  versus  Inhabitants  de  Rotel. 


PiNKNEY  r. 

Inhabitants 
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the  declaration  aforesaid  of  the  said  Christopher,  and  the 
matter  in  the  same  contained,  are  not  sufficient  in  law  for  the 
said  Christopher  to  have  his  said  action  thereof  maintained 
against  the  sidd  men  inhabiting  in  the  hundred  aforesaid ;  to 


The  demolishing  and  pulling  down 
of  a  dwelling-house,  &c.,  or  a  part  of 
it^  must  amount  to  a  felony  within  this 
Act,  in  order  to  make  the  hundred  liable 
to  an  action  at  the  suit  of  the  party 
injured  for  the  damage  done  to  his 
house.  Therefore  where  a  large  mob 
collected  in  a  town,  where  there  was 
a  general  illumination,  broke  the  win- 
dows of  the  plaintiff's  house  with 
stones,  &c.,  and  also  the  stanchions  of 
the  windows,  the  uprights  of  the  sashes, 
and  also  the  window  shutters  on  the 
inside;  it  was  held  that  the  hundred 
was  not  liable  to  an  action  for  this 
damage  done  to  the  house,  because  it 
was  not  a  beginning  to  demolish  or  pull 
it  down  within  the  meaning  of  the 
fourth  section  of  the  Act;  and  the 
action  is  not  maintainable  against  the 
hundred,  unless  the  rioters  are  guilty 
of  fehny.  7  T.  R.  496.  JReid  v. 
Clarke. 

But  where  upwards  of  an  hundred 
persons  assembled  together  came  to 
the  plaintiff's  house,  who  was  a  baker, 
and  asked  if  he  had  any  flour,  and 
being  answered  in  the  affirmative,  they 
said  they  would  have  it  at  2s.  a  stone, 
it  being  then  worth  about  5s. ;  the 
plaintiff  said  he  could  not  afford  it  at 
that  price  ;  but  they  insisted  on  having 
it,  and  he  not  able  to  resist  began  to 
measure  it  out  in  small  quantities :  The 


rioters  then  began  to  break  the  windows 
of  the  bakehouse,  and  the  dwelling- 
house  adjoining  thereto,  and  broke  the 
glass  of  three  windows  and  also  the 
shutters;  besides  which  they  broke 
open  a  warehouse  belonging  to  the 
plaintiffsituate  lower  down  in  the  same 
street  on  the  opposite  side  of  the  way, 
in  which  there  was  flour.  There,  how- 
ever^ they  only  burst  open  the  lock,  and 
threw  about  three  bags  of  flour,  worth 
15/.,  into  the  street,  from  whence  it  was 
carried  away  by  some  of  the  mob. 
They  took  about  ten  stone  out  of  the 
bakehouse,  which  was  sold  at  the  price 
named  by  themselves.  They  also  took 
away  some  malt  and  other  things.  The 
learned  judge  told  the  jury,  that  there 
was  no  doubt  of  the  unlawfulness  of 
the  assembly;  and  as  to  their  begin- 
ning to  demolish  or  pull  down  the 
dwelling-house^  that  the  glasses  of  the 
windows  and  the  shutters,  if  fixed, 
were  part  of  the  dwelling-house ;  never- 
theless if  they  were  satisfied  that  the 
mob  meant  to  stop  there  and  proceed 
no  further,  it  might  be  too  much  to  say 
that  it  was  a  beginning  to  demolish,  &c. 
within  the  statute ;  but  if  they  thought 
that  the  mob  came  irt'M  an  intention  to 
proceed  to  further  acts  of  demolition,  if 
they  could  not  otherwise  effect  their 
purpose,  then  it  was  a  beginning  to  de- 
molish. Sic.  within  the  Act(f);  where- 


&  Ad.  558.  Lowe  v.  The  Hundred  of 
Broxtowe.  It  was  further  held,  that, 
an  action  might  be  maintained  under 
the  Black  Act,  though  the  plaintiff  had 
received  the  amount  of  his  loss  from 
an  insurance  office.  2  B.  &  C.  254. 
Clark  V.  Blithing.  3  D.  &  R.  489.  S.  C. 
See  also  2  Saund.  203  g.  note  (6). 
3  Dougl.  61.  Mason  v.  Sainsbury.   Ibid. 


245.    London  Assurance  Company  v. 
Sainsbury,'] 

if)  [A  similar  construction  has  been 
put  upon  the  stat  7  &  8  Geo.  4.  c  80. 
s.  8.  See  the  cases  collected  in  Rus- 
sell on  Crimes,  vol.  i.  p.  269.  et  seq.  Sd 
edit  And  these  authorities  seem  to  be  ap- 
plicable to  the  Stat  7^8  Geo.  4.  c.  31., 
under  which    the   action   against  the 
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which  said  declaration  they  the  said  men  inhabiting  in  the 

hundred  aforesaid  have  no  necessity,  nor  are  bound  by  the 

law  of  the  land  in  anywise  to  answer ;  and  this  they  are  ready 

to  verify ;  wherefore  for  want  of  a  sufficient  declaration  in  •  j^  jg  j^pj^j 

this  behalf  the  said  men  inhabiting  in  the  said  hundred  pray  **>**  *  P^ea 

judgment  •  of  the  said  declaration,  and  that  the  same  may  be  with  pra^ng 

quashed,  &c  jud^ent  of 

the  declaration, 
and  concludes, 
"that  the  declaration  may  be  quashed,**  is  a  plea  in  bar.      2  Ld.  Raym.  1461.   Watts  v.  Good- 
man.    5  Mod.  131.  Leaves  V.  Bernard.     Willes  Rep.  479.    Bullethorpe  v.  Turner. 


upon  die  jury  found  for  the  plaintiff  to 
the  amount  of  all  the  damage  proved. 
On  a  motion  for  a  new  trial  the  court 
of  K.  B.  held  that  ^he  damage  done  to 
the  warehouse  on  the  opposite  side  of 
the  street  was  an  entire  distinct  act, 
not  consequential  to  bursting  open  the 
lock;  and  it  would  be  carrying  the 
construction  of  the  statute  too  far  to 
say  that  a  bursting  open  of  a  lock  upon 
such  an  occasion  was  a  beginning  to 
demolish  the  house :  In  the  case  of 
Wilmot  V.  Norton,  cited  in  Doug.  701. 
note  (3).  Hide  v.  Cogan,  the  damage 
to  the  garden  was  immediately  con- 
sequential to  pulling  down  part  of  the 
house,  and  happened  in  the  act  of 
pulling  it  down.  With  respect  to  the 
dwelling-house  and  bakehouse  adjoin- 
ing, the  case  was  properly  left  to  the 
jury  to  consider  qito  animo  the  win- 
dows and  shutters  were  broken ;  but 
that  the  flour  taken  out  of  the  bake- 
hoiise,  which  was  compelled  by  the 
mob  to  be  sold,  was  not  a  damage 
which  could  be  recovered  by  the  plain- 
tiff against  the  hundred.  Upon  which 
the  plaintiff  consented  to  take  his  ver- 
dict only  for  the  damages  done  to 
the  house  by  breaking  the  windows. 
1  East  Rep.  615.  Burrows  v.  Wright, 
So  where  a  mob  consisting  of  more 
than  two  hundred  persons  came  in  the 


morning  to  the  plaintiff's  house  at  S. 
who  was  a  flour-seller  and  grocer ;  and 
after  beating  him,  and  threatening  to 
break  the  windows  and  pull  the  house 
down^  they  actually  broke  the  windows 
of  the  house  and  kitchen,  cut  the  iron 
and  stanchions,  and  broke  the  window- 
shutters.  They  also  pulled  down  a  lean- 
to,  or  little  outhouse,  and  tore  off  the 
roof  of  it.  The  latter  was  so  placed, 
that  when  pulled  down  there  was  left  an 
opening  outwards  from  the  upper  cham- 
ber of  the  house,  which  had  communi- 
cated as  a  doorway  into  the  upper  part 
of  the  lean-to.  Out  of  the  lumber- 
room  with  which  this  was  connected  the 
mob  took  a  quantity  of  flour ;  some  of 
it  they  sold  one  amongst  another,  against 
the  plaintiff's  consent,  at  their  own 
price  (nearly  half  the  value),  which  they 
paid  to  the  plaintiff;  some  was  stolen, 
and  some  was  thrown  about  and  wasted ; 
in  all  more  than  two  hundred  stone.  It 
was  objected  that  the  plaintiff  was  not 
entitled  to  recover  for  any  part  of  the 
flour  which  was  taken  and  sold  by  the 
mob,  but  only  for  the  damage  done  to 
the  house  and  lean-to^  and  the  flour 
spoiled  in  so  doing.  The  jury,  how- 
ever, under  the  judge's  direction,  found 
a  verdict  for  the  plaintiff  for  the  several 
amount  of  the  damages  sustained  by 
him  in   each   respect.     But  the  court 


hundred  is  now  maintainable  (see  post, 
p*  378  6,  note  (m))>  the  language  of  the 


two   statutes    in   these  sections    being 
almost  identical.] 
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Pinkney  versus  Inhabitants  de  Rotel. 

And  the  said  Christopher  says  that,  by  any  thing  by  the 
said  men  dwelling  in  the  hundred  aforesaid  aboye  allied, 
the  said  declaration  of  the  said  Cliristopher  ought  not  to  be 
quashed,  because  he  says  that  the  declaration  aforesaid,  and 
the  matter  in  the  same  contained,  are  good  and  sufficient  in 


of  K.  B.  were  of  opinion  that  the  hun- 
dred was  only  liable  for  the  damage 
done  to  the  house  and  lean-to,  and  for 
such  of  the  flour  as  was  spoiled  or  de- 
stroyed in  doing  that  damage :  but  that 
as  to  the  flour  stolen,  or,  which  in  effect 
was  the  same  thing,  taken  away  and 
sold  without  the  consent  of  the  plain- 
tiff*, that  being  a  distinct  felony  in  the 
offenders,  an  offence  which  existed 
before  the  passing  of  the  Riot  Act, 
and  not  an  injury  done  to  the  party  by 
beginning  to  demolish  or  pull  down 
the  house,  it  was  not  within  the  fourth 
clause  of  the  Act,  and  consequently 
not  within  the  clause  giving  damages 
against  the  hundred.  1  East  Rep.  636. 
Greasly  v.  Higginbottom.  (g) 

The  plaintiff*  is  intitled  to  his  costs  in 
this  action  as  well  as  in  action  against 
the  hundred  on  the  statute  of  Hue  and 
cry.  2  Wils.  91.  Wiiham  v.  IfilL 
Cowp.  485.  Eaicliffe  v.  Eden.  As  to 
the  time  within  which  the  action  is  to 
be  brought,  there  is  no  case  wherein 
this  point  has  been  decided;  but  it 
should  seem  that  the  eighth  section  of 
the  Act,  which  limits  criminal  prosecu- 
tions for  the  felony  created  by  it  to  be 
commenced  within  twelve  months  after 


the  ofl^ence  committed,  would  be  held 
to  extend  also  to  actions  brought  upon 

it.  (A) 

And  by  the  said  statute  9  Geo.  1. 
c.  22.  sect  1.  it  is  enacted,  '<That  if 
'<  any  person  or  persons  shall  unlaw- 
<'  fully  and  maliciously  kill,  main  or 
"  wound  any  cattle,  or  cut  down  or 
^  otherwise  destroy  any  trees  planted 
'<  in  any  avenue,  or  growing  in  any 
<<  garden,  orchard  or  plantation,  for 
'<  ornament,  shelter  or  profit,  or  shall 
"  set  fire  to  any  house,  bam,  or  out- 
<<  house,  or  to  any  hovel,  cock,  mow, 
"  or  stack  of  corn,  straw,  hay  or  wood, 
*<  every  person  so  offending  shall  be 
"  adjudged  guilty  of  felony  without 
'*  benefit  of  clergy."  And  by  the 
seventh  section  of  the  same  Act  it  is 
enacted,  *'That  the  inhabitants  of 
<<  every  hundred  shall  make  full  satis- 
'<  faction  and  amends  to  all  and  every 
'<  the  person  and  persons,  their  execu- 
*'  tors  and  administrators,  for  the  da- 
"  mages  they  shall  have  sustained  or 
<*  suffered  by  the  killing  or  maiming 
"  of  any  cattle,  cutting  down,  or  de- 
*'  stroying  any  trees,  or  setting  fire  to 
"  any  house,  barn,  or  outhouse  (i), 
"  hovel,  cock,  mow,  or  stack  of  com, 


{g)  See  dso  1  B.  &  A.  487.  Bechwith 
V.  Wood,  Accord.  [It  will  be  observed 
that  the  stat  7  &  8  Geo.  4.  c.  30.  s.  3. 
post,  p.  378  6,  note  (m),  expressly  en- 
titles the  plaintiff*  to  recover  compensa- 
tion for  damage  done  at  the  same  time  by 
the  rioters  to  any  fixture,  furniture,  or 
goods  whatever,  in  the  buildings  or 
erections  therein  named.     This  enact- 


ment does  not  appear  to  alter  the  law 
as  established  by  the  cases  above  stated.] 

(A)  It  has  since  been  determined, 
that  there  is  no  restriction  as  to  the 
time  of  bringing  the  action.  1  Pri. 
343.  Buskworth  v.Beatson.  7  Taunt 
45.  n.  (a),  S.  C. 

(t)  [It  was  held  that  a  building 
intended   for,    and  constructed    as,  s 
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law  for  the  said  Christopher  to  have  his  said  action  thereof  Pinkney  v. 
maintained  against  the  men  inhabiting  in  the  said  hundred.    Inhabitants 
which  said  declaration  and  the  matter  in  the  same  contained 
the  said  Christopher  is  ready  to  verify  and  prove  as  the  court, 


D£  ROTEL. 


*<  straw,  hay  or  wood,  which  shall  be 
"  committed  or  done  by  any  offender 
**  or  offenders  against  this  Act ;  and  that 
'*  every  person  and  persons  who  shall 
"  sustain  damages  by  any  of  the  of- 
«  fences  last  mentioned,  shall  be  and 
"  are  hereby  enabled  to  sue  for  and 
*^  recover  such  his  or  their  damages, 
'*  the  sum  to  be  recovered  not  exceed- 
'*  ing  the  sum  of  200/.,  against  the  in- 
**  habitants  of  the  said  hundred,  who 
"  by  this  Act  shall  be  made  liable  to 
"  answer  all  or  any  part  thereof;  and 
**  that  if  such  person  or  persons  shall 
'*  recover  in  such  action,  and  sue  exe- 
"  cutlon  against  any  of  such  inhabit, 
''ants,  all  other  the  inhabitants  of 
"  the  hundred  who  by  this  Act  shall 
"  be  made  liable  to  all  or  any  part  of 
"the  said  damage,  shall  be  rateably 
''and  proportionably  taxed  for  and 
"  towards  an  equal  contribution  for 
"  the  relief  of  such  inhabitant  against 
"whom  such  execution  shall  be  had 
"  and  levied,  which  tax  shall  be  made, 
"  levied  and  raised  by  such  ways  and 
"  means,  and  in  such  manner  and  form 
"  as  is  prescribed  by  the  27  Eliz." 
And  by  section  8.  "  Provided  never- 
"  theless,  that  no  person  or  persons 
*'  shall  be  enabled  to  recover  any  da- 
''  raages  -by  virtue  of  this  Act,  unless 


he  or  they  by  themselves  or  their 
servants,  within  two  days  after  such 
damage  or  injury  done  him  or  them 
by  any  such  offender  or  offenders  as 
aforesaid,  shall  give  notice  of  such 
offence  done  and  committed  unto 
some  of  the  inhabitants  of  some  town^ 
viUage  or  hamlet  near  unto  the  place 
where  any  such  fact  shall  be  com- 
mitted, and  shall  within  four  days 
after  such  notice  give  in  his,  her  or 
their  examination  on  oath,  or  the 
examination  upon  oath  of  his,  her  or 
their  servant  or  servants  that  had 
the  care  of  his  or  their  houses,  out- 
houses, corn,  hay,  straw  or  wood, 
before  any  justice  of  the  peace  of 
the  county,  liberty  or  division  where 
such  fact  shall  be  committed,  inha- 
biting within  the  said  hundred  where 
the  said  fact  shall  happen  to  be  com- 
mitted, or  near  unto  the  same,  whe- 
ther he  or  they  do  know  the  person 
or  persons  that  committed  such  fact, 
or  any  of  them ;  and  if  upon  such 
examination  it  be  confessed  that  he 
or  they  do  know  the  person  or  persons 
that  committed  the  said  fact,  or  any 
of  them,  that  then  he  or  they  so 
confessing  shall  be  bound  by  recog- 
nisance to  prosecute  such  offender 
or  offenders  by  indictment  or  other- 


dweUing-house,  but  which  had  not  been 
completed  or  inhabited,  and  in  which 
the  owner  had  deposited  straw  and  agri- 
cultural implements,  was  not  **  a  house, 
"  out-house^  or  bam"  within  the  meaning 
of  this  statute.  8  B.  &  C.  461.  Els- 
more  V.  Sl  Briavels  (Hundred).     On 


the  repealed  statute  57  Geo.  3.  c.  19., 
where  the  words  were  "  house,  shop  or 
'^  other  buildings  whatever,"  it  was  held 
that  hustings,  erected  to  take  elections, 
were  not  within  that  description.  3 
D.  &  R.  96.  Allen  v.  ^yre.] 
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Pinkney  versus  Inhabitants  de  Rotel. 


PiMKNBY  V,  &<^9  <^d  becauee  the  said  men  dwelling  in  the  said  hundred 

Inhabitants  do  not  answer  the  said  declaration,  nor  have  hitherto  in  any- 

deRotel.  ^jgg  denied  the  same,  the  said  Christopher  prays  judgment 

'  and  his  damages  on  occasion  of  the  said  premises  to  be  ad- 


"  wise  according  to  the  laws  of  this 
**  realm  (k)  ; "  and  by  section  9 :  — 
"  Provided  also,  that  where  any  of- 
**  fence  shall  be  committed  against  this 
*'  Act,  and  any  one  of  the  said  offenders 
"  shall  be  apprehended,  and  lawfully 
^*  convicted  of  such  offence  within  the 
*'  space  of  six  months  after  such  of- 
"  fence  committed,  no  hundred,  or  any 
'<  inhabitants  thereof  shall  in  anywise 
**  be  subject  or  liable  to  make  any  satis- 
'<  faction  to  the  party  injured,  for  the 
**  damages  he  shall  have  sustained." 
And  by  the  10th  section,  the  party  sus- 
taining any  damage  by  reason  of  any 
offence  committed  contrary  to  this  Act, 
shall  commence  his  action  or  suit  within 
one  year  next  after  such  offence  shall 
be  committed. 

The  action  being  given  by  this  sta- 
tute against  the  inhabitants  of  the  hun^ 
dredy  the  plaintiff  can  only  proceed 
against  them  by  original,  as  he  must  on 
the  statute  of  13  Edw.  1.  of  Hue  and 
cry.  (/)  But  the  action,  both  upon 
this  Act  and  the  before-mentioned  one 
of  1  Geo.  1.,  must  be  brought  in  the 
name  of  the  party  grieved  only,  and 
ought  not  to  be  a  qui  tarn  action, 
(though  it  is  sometimes  so  brought, 
3  Wils.  318.  AUen^  qui  tarn,  v.  Hundred 
of  Kirton,)  for  the  inhabitants  are  not 
guilty  of  any  contempt  of  the  king  in 


either  of  those  cases,  as  they  are  for 
neglecting  to  pursue  and  apprehend 
the  robbers  as  required  by  the  statute 
of  Edward  the  First.  In  this  case  too, 
no  action  will  lie  against  the  hundred 
at  the  suit  of  the  party  injured,  unless 
the  act  which  occasioned  the  damage 
amounts  to  a  felony  within  this  statute. 
Although  the  words  of  the  first  sec- 
tion of  the  statute  are  "  unlawfully  and 
'<  maliciously^'*'  yet  it  is  not  necessary 
to  use  those  precise  words  in  the  de- 
claration; therefore  where  the  action 
was  for  the  damages  the  plaintiff  had 
sustained  by  setting  fire  to  two  stacks 
of  oats,  which  in  the  declaration  was 
laid  to  have  been  feloniously  done  by 
some  person  or  persons  unknown ;  after 
verdict  for  the  plaintiff  it  was  moved  in 
arrest  of  judgment,  that  the  declara- 
tion was  bad,  because  it  was  not  al- 
leged that  the  setting  fire  to  the  stacks 
was  done  ^  unlawfully  and  mahciousiy 
according  to  the  words  of  the  statute. 
But  the  court  were  unanimously  of 
opinion  that  it  was  not  necessary;  for 
though  the  burning  must  be  unlawful 
and  malicious  to  constitute  the  offeuce, 
yet  the  statute  doth  not  make  use  of 
any  technical  words  that  are  absolutely 
necessary  to  be  inserted  in  the  declar- 
ation, but  leaves  the  plaintiff  to  allege 
and  prove  quo  animo  the  stacks  of  oats 


(k)  It  was  held  that  the  notice  to 
the  inhabitants  must  be  given  before 
the  plaintiff's  examination  before  the 
magistrate.  1  B.  &  B.64.  Fowler  v. 
Inhabitants  of  the  Hundred  of  Lonin^ 
borough, 

(I)  Under  this  statute,  as  well   as 


under  the  statute  of  Hue  and  Cry,  it  wis 
held  that  the  action  must  be  against 
the  inhabitants  of  the  hundred  gene 
rally ;  and  that  if  the  declaration  were 
against  two  only,  it  would  be  bad  in 
arrest  of  judgment.  1  B.  &  C.  301. 
Jackson  v.  Pearson, 
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judged  to  him,  &c.  But. because  the  court  of  our  said  lord 
the  now  king  here  is  not  yet  advised  what  judgment  to  give 
of  and  upon  the  premises,  a  day  is  therefore  given  to  the 
parties  aforesaid  before  our  said  lord  the  king  until  the  mor- 
row of  the  Holy  Trinity  wheresoever,  &c.,  to  hear  their  judg- 
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were  set  on  fire;  here  he  has  alleged 
that  the  same  was  committed  feloni- 
ously; and  it  must  be  presumed  after 
verdict,  that  it  ^as  done  maliciously 
and  unlawfully.  3  Wils.  318.  Allen  v. 
Hundred  of  Kirton.  2  Black.  Rep. 
842.  S.  C. 

The  declaration,  after  setting  out  the 
offence,  ought  to  shew  that  the  plaintiff 
gave  notice  of  it  within  two  days,  and 
within  four  days  after  gave  in  his  exa- 
mination upon  oath  before  a  justice 
of  peace,  and  that  six  months  have 
elapsed,  and  the  offender  not  taken; 
or  if  plaintiff  knew  the  offender,  he 
should  state  that  he  entered  into  a  re- 
coguisance  to  prosecute  him,  and  that 
six  months  are  elapsed,  but  the  of- 
fender not  taken.  It  should  seem,  upon 
the  principle  of  the  before  cited  case 
of  Hob.  139.  Norris  v.  Hundred  of 
Gawtryy  that  the  two  days  to  give  no- 
tice to  the  inhabitants,  and  the  four 
days  to  give  in  his  examination,  are  to 
he  reckoned  both  inclusive.  Where 
the  notice  of  the  fact  was  given  within 
two  days  to  the  inhabitants  of  the 
parish  (instead  of  the  ^^towny  village^ 
or  hamlet^*')  near  the  place,  &c. ;  yet 
as  the  law  primd  facie  intends  every 
parish  to  be  a  vill  unless  the  contrary 
be  shewn,  it  has  been  holden,  ^hat  this 
allegation  is  sufRcient  after  verdict  to 
sustain  judgment  for  the  plaintiff.  But 
if  it  had  been  shewn  at  the  trial  that 
the  parish  consisted  of  several  viUsy 
and  that  the  notice  had  been  given  to 
one  vill  more  distant  than  another,  the 
defendants  would  have  been  in  titled  to 
a  verdict.  8  East,  173.  Cook  v.  Hun- 
dredors  rf  PimhilL      If  the   plaintiff 


recovers  he  is  in  titled  to  his  costs^ 
though  by  that  means  the  damages 
and  costs  should  exceed  200/.  1  T.  R. 
71-  Jackson  v.  Inhabitants  of  CaleS' 
worth.  And  if  the  plaintiff  be  non- 
suited, or  there  is  a  verdict  for  the 
defendants,  they  will  have  their  costs. 
3  Burr.  1723-  Greetham  v.  Inhabitants 
of  Theale.  The  defendants  may  plead 
not  guilty. 

The  oath  must  be  positive  whether 
the  plaintiff  knew  the  persons  who  com- 
mitted the  offence  or  not.  As  where 
in  an  action  on  this  statute  the  oath 
proved  was,  that  the  plaintiff  had  good 
reasons  to  suspect  the  fact  was  done  by 
R.  G.  and  W.  Z.  both  of  such  a  parish ; 
the  court  of  K.  B.  held  that  the  exa- 
mination did  not  maintain  the  action. 
The  oath  required  is  a  condition  prece- 
dent, and  for  the  sake  of  the  hundred, 
and  to  prevent  screening  the  offenders. 
There  is  a  great  deal  of  difference  be- 
tween suspecting  and  knowing ;  a  man 
who  knows  the  offender  may  purposely 
stop  at  the  word  suspect  to  avoid  being 
bound  to  prosecute :  and  though  it 
would  be  equivocating,  yet  it  would 
hardly  be  a  perjury  assignable;  it  being 
only  a  suppression  of  part  of  the  truth. 
He  should  have  said,  /  suspect  them  to 
he  tJie  men^  hut  I  do  not  know  it.  It 
will  be  dangerous  to  go  out  of  the 
words  of  the  Act  2  Str.  1247.  W-  King 
V.  Inhabitants  of  Bishops  Sutton.  So 
in  Thurtell  v.  Inhabitants  of  Mutford^ 
3  East,  400.  it  was  held  to  be  a  condi- 
tion precedent^  that  the  party  grieved 
should  within  the  time  limited  give  in 
his  examination  on  oath  before  a  ma- 
gistrate, whether  or  not  he  knew  the 
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PiNKNEY  V.  ment  of  and  upon  the  premises,  because  the  court  of  our  said 

Inhabitants  lord  the  king  here  is  thereof  not  yet  advised,  &c.     At  which 

deRotel.  j^y  before  our  said  lord  the  king  at  Westminster  come  the 

'  parties  aforesaid  by  their  attomies  aforesaid,  and  because  the 


offender,  or  offenders,  or^any  of  them ; 
and  therefore  an  examination  on  oath, 
in  which  the  party  only  swore  that  he 
suspected  that  the  fact  was  done  by 
some  person  or  persofis  to  him  unknown^ 
was  adjudged  to  be  not  sufficient 
within  the  statute,  and  still  less  in  sup- 
port of  an  averment  in  the  declaration, 
that  he  gave  such  examination,  &c  in 
and  by  which  it  appeared  that  the  plain- 
tiff did  not  know  the  person  or  persons 
who  committed  the  fact.  For  non  con~ 
Stat  by  the  terms  of  such  examination, 


that  the  plaintiff  did  not  know  some  of 
the  offenders,  if  there  were  several. 

There  are  other  statutes  which  make 
the  hundred  liable  to  the  action  of  the 
party  injured,  such  as  8  Geo.  2.  c.  20. 
for  destroying  turnpikes,  or  works  on 
navigable  rivers :  10  Geo.  2.  c  82.  for 
cutting  hop-binds  :  1 1  Geo.  2.  c.  22. 
and  36  Geo.  3.  c.  9.  s.  2.  for  destroying 
corn  to  prevent  exportation :  19  Geo.  2. 
c.  34.  for  wounding  officers  of  the  cus- 
toms, and  29  Geo.  2.  c.  36.  (m) 


(m)  [These  statutes,  and  all  the  other 
statutes  relating  to  remedies  against  the 
hundred,   were  repealed   by  the  stat. 

7  &  8  Geo.  4.  c.  27.  And  such  remedies 
are  now  altogether  abolished,  except 
with  respect  to  the  damages  feloniously 
occasioned  by  persons  riotously  and 
tumultuously  assembled  together. 

As  to  such  damages,  this  statute  7  & 

8  Geo.  4.  c.  31.  was  substituted  for  the 
repealed  statutes  :  And  it  is  thereby 
enacted,  by  section  2.  "  That  if  any 
"  church  or  chapel,  or  any  chapel  for 
"  the  religious  worship  of  persons  dis- 
<<  senting  from  the  United  Church  of 
"  England  and  Ireland^  duly  registered 
'<  or  recorded,  or  any  house,  stable, 
"  coach-house,  outhouse,  warehouse, 
"  office,  shop,  mill,  malt-house,  hop- 
"  oast,  bam,  or  granary,  or  any  build- 
"  ing  or  erection  used  in  carrying  on 
<*  any  trade  or  manufacture,  or  branch 
"  thereof,  or  any  machinery,  whether 
"  fixed  or  moveable,  prepared  for  or 
'<  employed  in  any  manufacture,  or  in 
"  any  branch  thereof,  or  any  steam- 
"  engine  or  other  engine  for  sinking. 


"  draining,  or  working  any  mine,  or 
"  any  staith,  building,  or  erection  used 
**  in  conducting  the  business  of  any 
"  mine,  or  any  bridge,  waggon-way,  or 
<<  trunk  for  conveying  minerals  from  any 
<<  mine,  shall  be  feloniously  demolished, 
"  pulled  down,  or  destroyed,  wholly  or 
"  in  part,  by  any  persons  riotously  and 
**  tumultuously  assembled  together,  in 
*<  every  such  case  the  inhabitants  of  the 
"  hundred;  wapentake,  ward,  or  other 
'*  district  in  the  nature  of  a  hundred, 
<*  by  whatever  name  it  shall  be  deno- 
**  minated,  in  which  any  of  the  said 
**  offences  shall  be  committed,  shall  be 
**  liable  to  yield  full  compensation  to 
**  the  person  or  persons  damnified  by 
"  the  offence,  not  only  for  the  damage 
<<  so  done  to  any  of  the  subjects  herein- 
"  before  enumerated)  but  also  for  any 
"  damage,  which  may  at  the  same  time 
(<  be  done  by  any  such  offenders,  to  any 
*'  fixture,  furniture,  or  goods  whaterer, 
<*  in  any  such  church,  chapel,  house,  or 
<*  other  of  the  buildings  or  erections 
"  aforesaid."  It  should  seem  that  in 
assessing  compensation  for  the  demo- 
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court  of  our  said  lord  the  king  here  is  not  yet  advised  what   Pinkney  v, 
judgment  to  give  of  and  upon  the  premises,  a  further  day  is    Inhabitants 
given  to  the  parties  aforesaid  before  our  said  lord  the  king 
until  three  weeks  of  St  JlftcAae/ wheresoever,  &c  to  hear  their 


DE  ROTEI4. 


litioD  of  a  dwelling-house  under  this 
statute,  the  jury  ought  to  consider  what 
sum  will  be  necessary  to  repair  the  in- 
jury and  replace  the  building  in  the 
state  it  was  in  when  the  outrage  was 
committed,  and  not  whether  the  plain- 
tiff was  likely  to  make  it  his  residence, 
or  whether  it  was  suitable  for  such  resi- 
dence. 4  B.&  Ad.  273.  Duke  of  New- 
castle V.  TTie  Hundred  of  Broxtowe* 
N.  &  M.  S.  C.  One  of  two  lessees  may 
recover  according  to  his  share  of  in- 
terest. 3  B.  &  Ad.  558.  Lowe  v.  The 
Hundred  of  Broxtowe,  (As  to  what 
is  sufficient  evidence  that  the  house, 
&c  demolished  is  within  the  hundred, 
6ee4B.  &  Ad  273.) 

By  sect.  3.  **  No  action  or  summary 
**  proceeding,  as  herein-after  mentioned, 
**  shall  be  maintainable  by  virtue  of  this 
**  Act,  for  the  damage  caused  by  any 
*^  of  the  said  offences,  unless  the  person 
'^  or  persons  damnified,  or  such  of  them 
'*  as  shall  have  knoivledge  of  the  cir- 
'*cumstances  of  the  offence,  or  the 
"  servant  or  servants  who  had  the  care 
"  of  the  property  damaged,  shall,  within 
**  seven  days  after  the  commission  of 
*'  the  offence,  go  before  some  justice  of 
"the  peace  residing  near  and  having 
**  jurisdiction  over  the  place  where  the 
"offence  shall  have  been  committed, 
"  and  shall  state  upon  oath  before  such 
"justice  the  names  of  the  offenders,  if 
^*  known,  and  shall  submit  to  the  ex- 
"amination  of  such  justice  touching 
"  the  circumstances  of  the  offence,  and 
"  become  bound  by  recognisance  be- 
"  fore  him  to  prosecute  the  offenders 
"  when  apprehended  :  Provided  also, 
*^  that  no  person  shall  be  enabled   to 


*'  bring  any  such  action,  unless  he  shall 
'<  commence  the  same  within  three 
"  calendar  months  after  the  commission 
<<  of  the  offence."  The  servant  or  ser- 
vants, who,  in  the  absence  of  a  master, 
have  the  general  care  and  superintend- 
ence of  property  and  who  represent 
him  in  his  absence,  and  not  all  who  have 
the  special  care,  under  them,  of  par- 
ticular parts  of  the  property  contained 
in  a  dwelling-house  or  manufactory, 
are  the  servant  or  servants  who  by  this 
statute  are  required  to  go  before  a  jus- 
tice and  make  the  statement,  &c.  as 
prescribed  by  the  Act.  3  B.  &  Ad. 
550.  Lowe  v.  Broxtowe  (Hundred). 
In  this  case,  the  declaration,  after  stating 
the  felonious  demolition  of  the  premises, 
alleged  that  the  person  who  went  be- 
fore the  justices  submitted  himself  to 
examination,  and  became  bound  to 
prosecute  the  offenders  when  appre- 
hended, such  offenders  being  then  and 
there  unknown  to  the  plaintiff  or  the 
party  bound:  And  it  was  held,  after 
verdict,  that,  assuming  any  allegation 
on  this  point  to  be  necessary  under  the 
present  statute,  this  was  sufficient,  as  it 
could  only  be  supported  by  proof  that 
all  the  offenders  were  unknown.  It 
was  further  held^  that  swearing  before 
a  justice  to  a  deposition  previously  pre- 
pared, was  a  sufficient  submission  to 
examination,  if  the  justice  required  no« 
thing  further.  Under  the  repealed  Act, 
9  Geo.  1.  c.  22,,  it  was  held  that  the 
party  submitting  to  examination  was 
not  bound  to  state  his  suspicions  as  to 
the  offenders.  9  B.  &  C.  134.  Pellew 
V.  Wonford  (Hundred).  4  M.  &  R. 
130.  S.  C.     In  the  same  case  it  was 
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PiNKNEY  V. 

Inhabitants 
DE  Rotel. 
^ . ' 

Plaintiff  remits 
the  damages 
for  taking  the 
goods. 


judgment  of  and  upon  the  premises^  because  the  court  of  our 
said  lord  the  king  here  is  thereof  not  yet  advised,  &c  At 
which  day  before  our  said  lord  the  king  at  Westminster,  come 
the  parties  aforesaid,  by  their  attomies  aforesaid;  and  here- 
upon the  said  Christopher  Pinckney,  otherwise  Pinkney^  freely 
here  in  court  remits  all  such  damage  as  might  be  adjudged 
to  him  by  reason  of  the  taking,  robbing,  and  carrying  away 


further  held  that  a  reversioner  might 
sue,  and  that  if  no  servant  of  his  had 
the  care  of  the  premises,  he  himself  was 
the  proper  person  to  give  in  the  exa- 
mination. It  seems  unnecessary,  in  any 
case,  to  examine  the  servant  as  well  as 
the  owner,  if  the  owner  has  competent 
knowledge.  M.  &  M.  185.  Rolfe  v. 
Elihome  {Hundred), — The  seven  days, 
it  should  seem,  ought  to  be  reckoned 
exclusively  of  the  day  on  which  the 
offence  was  committed.  9  B.  &  C.  134«. 
See  also  6  M.  &  W.49.  Young  v. 
Higgon.  But  see  ante,  p.  S75.  note 
(3).  —  If  an  action  upon  this  statute 
be  duly  commenced  and  prosecuted 
by  a  lessee  for  years,  for  any  injury 
done  to  his  house,  and  that  action 
abate  by  his  death,  more  than  three 
calendar  months  after  the  offence  com- 
mitted, his  executor  cannot  bring  a 
fresh  action  :  And  it  is  doubtful  whe- 
ther the  executor  of  a  lessee  for  years 
'  can  in  any  case  maintain  an  action  on 
this  statute  for  an  injury  sustained  in 
the  lifetime  of  his  testator.  2  A.  &  £. 
389.  Adam  v.  Bristol  (Inhab,).  4  N. 
&  M.  144.  S.  C,  ante,  p.  64.  b.  note 
(u). 

Where  the  plaintiff,  by  mistake, ^  had 
proceeded  against  the  inhabitants  of 
the  hundred,  instead  of  the  borough,  of 
S.,  the  Court  of  Exchequer  amended 
the  writ,  by  striking  out  the  word 
<<  hundred,"  and  substituting  the  word 
<'  borough,*'  the  time  for  bringing  a 
fresh  action  having  expired.  1  Cr.  & 
M.  773.  fforton  v.  Stamford  (Inhab.). 


But  see  6  A.  &  E.  778.  RoberU  v. 
Bate,  antd,  63.  t.  note  (q). 

Where  the  plaintiff  brought  his  ac- 
tion against  the  hundred  in  K.  B.,  and 
afterwards  commenced  another  in  the 
Exchequer  for  the  same  cause,  the 
court  of  K.  B.,  on  motion,  compelled 
him  to  elect  in  which  suit  he  would 
proceed.  3  B.  &  Ad.  945.  Miks  ?. 
Bristol  {Inhab,). 

By  sect  4.  "  No  process  for  appear- 
''  ance  in  any  action  to  be  brought  by 
"  virtue  of  this  Act  against  any  hundred 
*<  or  other  like  district  shall  be  served 
<<  on  any  inhabitant  thereof,  except  on 
'<  the  high-constable  or  some  one  of  the 
"  high-constables,  (if  there  be  more 
"  than  one,)  who  shall,  within  seven 
"  days  after  such  service,  give  notice 
"  thereof  to  two  justices  of  the  peace  of 
*<  the  county,  riding  or  division  in  which 
<'  such  hundred  or  district  shall  be 
"  situate,  residing  in  ot  acting  for  the 
"  hundred  or  district;  and  such  high- 
"  constable  is  hereby  empowered  to 
'<  cause  to  be  entered  an  appearance  io 
*<  the  said  action,  and  also  to  defend 
*<  the  same  on  behalf  of  the  inhabitant 
"  of  the  hundred  or  district,  as  he  shall 
<*  be  advised ;  or,  instead  of  defending 
"  the  same,  it  shall  be  lawful  for  him, 
<'  with  the  consent  and  approbation  of 
"  such  justices^  to  suffer  judgment  to 
"  go  by  default ;  and  the  person  upon 
''  whom,  as  high-constable,  the  process 
*'  in  the  action  shall  be  served,  shall, 
'*  notwithstanding  the  expiration  of  his 
<<  office,  continue  to  act  for  all  the  pur- 
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of  any  goods  or  chattels  in  the  said  declaration  above  men-  Pinkney  v. 

tioned^  and  prays  judgment  and  his  damages  on  occasion  of  Inhabitants 

the  other  premises  to  be  adjudged  to  him,  &c.     And  there-  . 

upon  the  premises  being  seen  and  by  the  court  here  fully  un-  judgment  for 

deistood,  it  is  considered  that  the  said  Christopher  Pinckney^  the  plaintiff. 


<<  poses  of  this  Act,  until  the  termination 
'<  of  all  proceedings  in  and  consequent 
**■  upon  such  action  ;  but  if  such  person 
'<  shall  die  before  such  termination,  the 
**sacceeding  high-constable  shall  act 
'*  in  his  stead."  The  process  against 
hundredors  to  enforce  their  appear- 
ance is  the  saroe  as  in  ordinary  cases, 
Tiz.  bj  summons  or  summons  and  dis* 
tringas.  2  Chitt  Arch.  84.4.  7th 
edit.  If  the  writ  be  issued  against 
a  hundred,  it  may  be  served  on  the 
high-constable  thereof;  if  issued  against 
the  inhabitants  of  any  county  of  any 
city  or  town,  or  of  any  franchise,  liberty, 
city,  town,  or  place  not  being  part  of  a 
hundred  or  other  like  district,  on  some 
peace  officer  thereof.     2  W.  4'.  c.  89. 

8.13. 

By  sect.  5.  ''In  any  action  to  be 
*'  brought  by  virtue  of  this  Act  against 
^the  inhabitants  of  any  hundred  or 
*'  other  like  district,  or  against  the  in- 
'*  habitants  of  any  county  of  a  city  or 
"  town,  or  of  any  such  liberty,  franchise, 
"  city,  town,  or  place,  as  is  herein-after 
"mentioned^  no  inhabitant  thereof 
"'  shall,  by  reason  of  any  interest  arising 
'*  from  such  inhabitancy,  be  exempted 
'*  or  precluded  from  giving  evidence 
"  either  for  the  plaintiff  or  for  the  de- 
"  fendants." 

By  sect.  8.,  after  reciting  that  it  is 
expedient  to  provide  a  summary  mode 
of  proceeding  where  the  damage  is  of 
small  amount,  it  is  enacted,  *'  That 
''  it  shall  not  be  lawful  for  any  person 
"  to  commence  any  action  against  the 
"  inhabitants  of  any  hundred,  or  other 
"  like  district,  where  the  damage  alleged 
'^  to  have  been  sustained  by  reason  of 


any  of  the  offences  in  this  Act  men- 
tioned shall  not  exceed  the  sum  of 
30/.,  but  the  party  damnified  shall 
within  seven  days  after  the  com- 
mission of  the  offence,  give  a  notice 
in  writing  of  his  claim  for  compen- 
sation, according  to  the  form  in  the 
schedule  hereunto  annexed,  to  the 
high-constable,  or  some  one  of  the 
high-constables,  (if  there  be  more 
than  one,)  of  the  hundred  or  other 
like  district  in  which  the  offence  shall 
have  been  committed  ;  and  such  high- 
constable  shall,  within  seven  days  after 
the  receipt  of  the  notice^  exhibit  the 
same  to  some  two  justices  of  the  peace 
of  the  county,  riding,  or  division,  in 
which  such  hundred  or  district  shall 
be  situate,  residing  in  or  acting  for 
such  hundred  or  district,  and  they 
shall  thereupon  appoint  a  special  petty 
session  of  all  the  justices  of  the  peace 
of  the  county,  riding,  or  division 
acting  for  such  hundred  or  district, 
to  be  holden  within  not  less  than 
twenty  nor  more  than  thirty  days 
next  afler  the  exhibition  of  such  no- 
tice, for  the  purpose  of  hearing  and  de- 
termining any  claim,  which  may  be 
then  and  there  brought  before  them, 
on  account  of  any  such  damage ;  and 
such  high-constable  shall  within  three 
days  after  such  appointment  give 
notice  in  writing  to  the  claimant  of 
the  day  and  hour  and  place  appointed 
for  holding  such  petty  session,  and 
shall  within  ten  days  give  the  like 
notice  to  all  the  justices  acting  for 
such  hundred  or  district;  and  the 
claimant  is  hereby  required  to  cause 
a  notice  in  writing,  in  the  form  in 
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PiNKNEY  r.   otherwise  Pinkney^  ought  to  recover  his  damages  agsdnst  the 
Inhabitants    gj^d  men  inhabiting  in  the  said  hundred  of  East  Hundred  by 
reason  of  the  taking  and  carrying  away  of  the  said  29/.  10«.  in 
monies  numbered^  &c.     But  because  it  is  imknown  to  the 


DE  Rotel. 


**  the  schedule  hereunto  annexed,  to 
'<  be  placed  on  the  church  or  chapel 
<<  door,  or  other  conspicuous  part  of 
^<  the  parish,  township,  or  place  in  which 
*<  such  damage  shall  have  been  sus- 
'<  tained,  on  two  Sundays  preceding  the 
*<  day  of  holding  such  petty  session." 
To  ground  a  proceeding  at  petty  ses- 
sions under  this  section,  for  compensa- 
tion in  respect  of  felonious  injury  by 
rioters,  the  party  or  his  servants  must 
go  before  a  justice  within  seven  days 
after  the  offence  committed,  and  submit 
to  examination,  &o.,  according  to  sect 
3.  of  the  Act,  as  well  as  where  an  action 
is  to  be  brought;  and  the  court  will 
not  grant  a  mandamus  to  summon  such 
petty  session,  where  it  does  not  appear 
by  affidavit  that  these  steps  have  been 
taken,  though  the  party  swear  that  he 
has  duly  served  the  notice  required  by 
sect.  8.  4  B.  &^  Ad.  55%  Rex  v.  Bate^ 
man.    1  N.  &M.718.  S.C. 

By  sect.  9.  *'  It  shall  be  lawful  for 
*<  the  justices,  not  being  less  than  two, 
*'  at  such  petty  session,  or  any  adjourn- 
*<  ment  thereof,  to  hear  and  examine 
"  upon  oath  or  affirmation  the  claimant, 
"  and  any  of  the  inhabitants  of  the 
<<  hundred  or  other  like  district,  and 
"  their  several  witnesses,  concerning 
'<  any  such  offence,  and  the  damage 
*<  sustained  thereby  ;  and  thereupon 
*<  the  said  justices,  or  the  major  part 
«  of  them,  if  they  shall  find  that  the 
**  claimant  has  sustained  any  damage 
"  by  means  of  any  such  offence,  shall 
"  make  an  order  for  payment  of  the 
*'  amount  of  such  damage  to  him,  to- 
^  gether  with  his  reasonable  costs  and 
«<  charges,  and  also  an  order  for  pay- 


ment of  the  costs  and  charges  (if  any) 
of  the  high-constable  or  inhabitants, 
and  shall  direct  such  order  or  orders 
to  the  treasurer  of  the  county,  riding, 
or  division  in  which  such  hundred 
or  district  shall  be  situate,  who  shall 
pay  the  same  to  the  party  or  parties 
therein  named,  and  shall  be  reim- 
bursed for  the  same  in  the  manner 
herein-before  directed." 
By  sect  10.  "  If  any  high-constable 
shall  refuse  or  neglect  to  exhibitor 
give  such  notice  as  is  required  in  anj 
of  the  cases  aforesaid,  it  shall  be  law- 
ful for  the  party  damnified  to  sue 
him  for  the  amount  of  the  damage 
sustained,  such  amount  to  be  reco- 
vered by  an  action  on  the  case,  to- 
gether with  full  costs  of  suit" 
By  sect  1 L  <<  Every  action  or  sum- 
mary claim  to  recover  compensation 
for  the  damage  caused  to  any  church 
or  chapel  by  any  of  the  ofiences  in 
this  Act  mentioned  shall  be  brought 
in^  the  name  of  the  rector,  vicar,  or 
curate,  of  such  church  or  chapel ;  or 
in  case  there  be  no  rector,  vicar,  or 
curate,  then  in  the  names  of  the 
church  or  chapel-wardens,  if  there  be 
any  such,  and,  if  not,  in  the  name  or 
uames  of  any  one  or  more  of  the 
persons  in  whom  the  property  of  such 
chapel  may  be  vested ;  and  the 
amount  recovered  in  any  such  case 
shall  be  applied  in  the  rebuilding  or 
repairing  such  church  or  chapel ;  and 
where  any  of  the  offences  in  this  Act 
mentioned  shall.be  committed  on  any 
property  belonging  to  a  body  corpo- 
rate, such  body  'may  recover  com- 
pensation   against    the  hundred,  or 
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ooQit  what  damages  tbe  said  Chriiiopher  has  sustamed  by 
means  of  the  premises  last  mentioned^  the  sheriff  is  com- 

manded  that  by  the  oath  of  twdive  good  and  lawful  men  of    

his  bailiwick^  he  diligently  inquire  what  damages  the  said    ^  ^' 
Chrittapher  has  sustainedf  as  well  by  means  of  taking  and  awuded. 


<*  other  like  district,  in  the  same  man- 
*'  ner,  and  subject  to  the  same  con- 
*"  ditions,  as  any  person  damnified  is  by 
<<  this  Act  enabled  to  do  i  Provided 
'<  always,  that  the  several  conditions 
<<  which  are  herein-before  required  to 
"  be  performed  by  or  on  behalf  of  any 
*<  person  damnified,  may,  in  the  case 
**  of  a  body  corporate,  be  performed  by 
*<  any  officer  of  such  body  on  behalf 
« thereof.** 

By  sect  12.  after  reciting  that  the 
offences,  for  which  compensation  is 
granted  by  virtue  of  this  Act,  may  be 
conuiitted  in  counties  of  cities  and 
towns,  or  in  such  liberties^  franchises, 
cities,  towns,  and  places^  as  either  do 
not  contribute  at  all  to  the  payment  of 
any  county  rate,  or  contribute  thereto, 
but  not  as  being  part  of  any  hundred  or 
other  like  district;  and  it  is  expedient 
to  provide  for  all  such  cases;  it  is 
enacted,  "  That  where  any  of  the  of* 
'*  fences  in  this  Act  mentioned,  shall 
"  be  committed  in  a  county  of  a  city  or 
*'  town,  or  in  any  such  liberty,  fran« 
^'chise,  city,  town,  or  place,  Uie  in* 
« habitants  thereof  shall  be  liable  to 
"  yield  compensation  in  the  same  man« 
*'  ner  and  under  the  same  conditions 
«  and  restrictions  in  all  respects,  as  the 
'<  inhabitants  of  tiie  hundred ;  and  every 
**  thing  in  this  Act  in  anywise  relating 
<<  to  a  hundred,  or  to  the  inhabitants 
<'  thereof,  shall  equally  apply  to  every 
*'  eoanty  of  a  city  or  town,  and  to  every 
**  such  liberty,  franchise,  city,  town, 
''and  place,  and  to  the  inhabitants 
**  thereof;  and  where  the  justices  of 
**  the  peace  of  the  county,  riding,  or 
M  division,  are  excluded  from  hold- 
VOL.  IL  FABT  IL 


**  ing  jurisdiction  in  any  such  liberty, 
'<  franchise,  city,  town,  or  place,  in 
« every  such  case^  all  the  powers, 
«  authorities,  and  duties  by  this  Act 
«  giren  to  or  imposed  on  such  justices, 
'<  shall  be  exercised  and  performed  by 
*<  the  justices  of  the  peace  of  the 
*'  liberty,  franchise,  city,  town  or  place, 
^  in  which  the  offence  shall  be  commit- 
'*  ted ;  and  where  the  offence  shall  be 
<<  committed  in  a  county  of  a  city  or 
"  town,  all  the  like  powers,  authorities, 
^  and  duties  shall  be  exereised  and  per- 
**  formed  by  the  justices  of  the  peace  of 
**  such  county  of  a  city  or  town ;  and 
<Mn  every  action  to  be  brought,  or 
<<  summary  chum  to  be  preferred  under 
**  this  Act  against  the  inhabitants  of  a 
"  county  of  a  city  or  town,  or  of  any 
«  such  liberty,  franchise,  city,  town,  or 
**  place»  the  process  for  appearance  in 
'*  the  action,  and  the  notice  required  in 
<<  the  case  of  the  claim,  shall  be  served 
<<  upon  some  one  peace  officer  of  such 
«  county,  liberty,  franchise,  city,  town, 
**  or  place ;  and  all  matters  which  by 
<*  this  Act  the  high-constable  of  a  hun- 
'*  dred  is  authorized  or  required  to  do 
<«  in  either  of  such  cases,  shall  be  done 
**  by  the  peace  officer  so  served,  who 
^  shall  have  the  same  powen,  rights, 
<'  and  remedies,  as  such  high-constable ' 
**  has  by  virtue  of  this  Act,  and  shall 
**  be  subject  to  the  same  liabilities ;  and 
**  shall,  notwithstanding  the  expiration 
**  of  his  office,  continue  to  act  for  all 
**  the  purposes  of  this  Act  until  the  ter. 
**  mination  of  all  proceedings  in  and 
''consequent  upon  such  action  or 
"  cl^^m ;  but  if  he  shall  die  before  such 
^  tenninationi  his  successor  shall  act  in 
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canying  away  the  said  291  lOs.  above  mentioned,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  ex- 
pended; and  that  he  send  the  inquisition  which  he  shall 
thereupon  take  to  our  said  lord  the  king  in  the  octave  of  St 
Hilary f  wheresoever,  &c  under  his  seal  and  the  seals  of 
those  by  whose  oath  he  shall  take  that  inqui^tion,  together 
with  the  writ  of  our  said  lord  the  king  to  him  thereupon 
directed ;  the  same  day  is  given  to  the  said  Christopher^  && 
At  which  day  here  comes  the  said  Christopher^  by  his  attorney 
aforesaid,  and  the  sheriff,  to  wit,  Thomas  Barker^  esq.  now 
here  returns  a  certain  inquisition  taken  before  him  at  Oht- 
ham  in  the  county  aforesaid,  on  the  1 3th  day  of  January  last 
past,  by  the  oath  of  twelve  good  and  lawful  men  of  his  baili- 
wick, by  virtue  of  the  said  writ ;  by  which  it  is  found  that  the 
said  Christopher  hath  sustained  damages  by  means  of  the  pre- 
mises last  mentioned,  over  and  above  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  to  30£,  and 
for  those  costs  and  charges  to  sixpence.  Therefore  it  is  con- 
sidered that  the  said  Christopher  Pinckney,  otherwise  Pinkneyy 
do  recover  against  the  said  men  inhabiting  in  the  said  hun- 
dred of  JBast  Hundred  his  damages  aforesaid  to  thirty  pounds 
and  sixpence  by  the  said  inquisition  in  form  aforesaid  found, 
and  also  9/.  19«.]and  6d*  for  his  said  costs  and  charges,  by 
the  court  here  adjudged  of  increase  to  the  said  Christopher 
and  with  his  assent ;  which  said  damages  in  the  whole  amount 
to  4:0L  And  the  said  men  dweUiug  in  the  said  hundred  of 
JEast  Hundred,  in  mercy,  &c. 


<<  his  stead."  In  the  construction  of 
this  section  it  was  held  that  it  did  not 
apply  to  the  borough  of  Manchestery 
though  that  boroughy  having  a  grant  of 
a  separate  court  of  quarter  sessions, 
was  within  sect.  112.  of  the  Municipal 
Corporation  Act,  (5  &  6  W.  4.  c.  76.) ; 
for  that  such  a  borough  still  contributes 
to  the  county  rate,  and  contributes 
thereto  as  part  of  the  hundred  within 
which  it  is  situate.  11  M.  &  W.  391. 
Birley  v.  The  Inhabitants  of  the  Hun* 
dred  of  Salford  Where  by  an  Act  of 
Parliament  a  district  is  taken  out  of  the 
county  at  large,  and  annexed  to  the 
county  of  a  city,  and  is  declared  to  be 


a  member  and  parcel  of  the  county  of 
the  city,  except  for  certain  purposes; 
and  a  house  situate  in  the  annexed  dis- 
trict is  feloniously  demolished  by  rioten; 
the  owner  may  sue  the  inhabitants  of 
the  county  of  the  city  for  the  amount  of 
his  damages,  under  this  statute,  if  sucb 
liability  is  not  mentioned  among  tite 
exceptions,  although  it  may  not  clearly 
appear  that  the  defendants  could  reim- 
burse themselves  by  a  rate  which  should 
embrace  the  annexed  dbtrict  2  N.  & 
M.?^.  Humphreys  v.  Bristol  (Inkab,y 
This  statute  is  extended  to  thrashing 
machines  by  stat  2  &  S  W.  4.  c  72.] 
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Pinkney  versus  The  Inhabitants  of  East  Hundred  in    Case  61. 
the  County  of  Rutland. 

Pasch.  23  Car.  11.  Regis.  Rot  282. 

ACTION  on  the  statute  of  hue  and  cry.  The  plaintiff 
shews  in  his  declaration,  ^^  That  certain  offenders,  to 
wit,  men  to  the  said  plaintiff  unknown,  on  the  lOth  day  of 
October  in  the  22d  year  of  the  reign  of  the  now  king,  in  the 
king's  highway  within  the  said  hundred  of  JEast  Hundredy  to 
wit,  at  the  parish  of  Tickencoatey  in  the  said  county  of  Rut' 
bmdy  with  force  and  arms,  that  is  to  say,  with  swords,  clubs, 
and  kniyes,  made  an  assault  upon  him  the  said  plaintiff,  and 
29L  lOs,  in  monies  numbered  of  the  proper  monies  of  the 
plamtiff  then  there  found,  and  divers  goods  and  chattels  being 
in  the  custody  of  the  said  plaintiff  to  the  value  of  39/.  I9s.  9d. 
then  and  there  likewise  found,  of  and  from  the  said  plaintiff 
feloniously  took,  robbed,  and  carried  away,  against  the  peace 
of  our  lord  the  king,  ftc."  but  did  not  shew  the  particulars 
of  the  goods,  or  that  they  were  his  own  goods ;  for  he  only 
said  that  the  goods  were  taken  and  carried  away  out  of  his 
possession,  and  not  that  the  goods  of  Mm  tlie  said  plaintiff 
were  taken  and  carried  away ;  and  for  this  the  defendants  de- 
murred to  the  whole  declaration. 

And  this  term  the  said  objection  was  moved  on  the  part  of 
the  defendants.  And  it  was  admitted  by  Saunders  of  counsel 
with  the  plaintiff  that  the  declaration  was  insufficient  in  that 
part,  because  the  goods  are  not  specified  (13)  particularly  in 


S.  C.   SKeb. 
821,  82S. 
A  declaration 
on  the  statute 
of  Hue  andCiy 
is  insufficient, 
unless  the 
plaintiflT  shews 
the  particulars 
of  the  goods 
taken  and  car- 
ried away, 
and  that  they 
were  his  goods } 
and  it  is  not 
enough  to  say 
generally  that 
they  were  in 
his  possession. 
If  a  declaration 
be  good  in  part, 
and  bad  in  part, 
and  the  defend- 
ant demur  to 
the  whole  de- 
claration, the 
plaintiff  shall 
have  judgment 
for  that  part 
which  is  good. 
The  goods  must 
be  specified  in 
the  declaration, 
in  this  action, 
though  not  in 
the  writ. 


(13)  This  action,  being  in  the  na- 
ture of  an  action  of  trespass  for  taking 
goods  ought  to  have  as  much -certainty 
as  an  action  of  trespass  or  trover.  But 
an  action  of  trespass  or  trover  for 
taking  divers  goods  and  chattels  of 
the  pkanHffy  is  too  general ;  and  if  a 
▼erdict  be  found  for  the  plaintiff,  judg- 
ment will  be  arrested.  2Ld.  Raym. 
14ia  WiaU  V.  Essington.  S-  C.  1  Str. 
637.  Fort.  377-  4  Burr.  2455.  BerHe  v. 
Pickering.      2  Ld.  Raym.  1007.  Martin 


V.  Henrickson.  (m)  So  with  respect  to 
averring  the  goods  to  be  the  plaintiflTsy 
that  is  certainly  necessary ;  because  it 
is  an  established  rule  that  neither  tres- 
pass nor  trover  will  lie  for  taking  of 
goods,  unless  at  the  time  of  taking 
the  property  was  in  the  plaintiff.  See 
1  Ld.  Raym.  239.  Fontleroy  v.  Aylmer. 
Cas.  temp.  Hardw.  118.  Franklyn  v« 
Beeves.  2  Str.  1023.  S.  C.  2  Lutw.1509* 
Daile  v.  Coaies,  (n) 


(m)  [But  it  may  be  doubted  whether 
it  would  not  be  held  at  this  day,  that 
such  a  defect  is  cured  by  pleading  over, 
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as  it  seems  to  be  in  replevin.     See  antd» 
p.  320.  note  (a).] 

(«)   [9  M.  &  W.  666.  Pritchard  v. 
£  E 
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•  Buner  v. 
Martin. 
t  Wood  V. 
Salter. 


In  trespass  the 
damaf^es  are 
divisible. 

[  380  ] 
If  in  covenant 
some  of  the 
breaches  are 
good,  and  the 
others  not,  and 
the  defendant 
demurs  to  the 
whole  de- 
claration, the 
plaintiff  shall 
have  judgment 
for  the  breaches 
which  are  well 


^  Oldfield  o. 
Hundred  of 
Whitherley. 
§  Bressey  o. 
Humphreys. 


the  declaration^  though  they  need  not  be  so  in  the  writ ;  and 
also  because  the  goods  are  not  said  to  be  the  goods  of  the 
plaintiff;  and  if  they  are  not,  (as  they  shall  not  be  intended 
to  be  unless  the  plaintiff  has  so  declared,)  then  the  phuntiff 
cannot  maintain  an  action  for  them  although  they  were  in 
his  possession,  but  the  person  who  has  the  property  of  them 
ought  to  have  the  action.  See  for  this  Cro.  Jac  46.  *  and 
Styles  Bep.  53.  f 

But  he  said  that  the  declaration  for  the  money  was  good 
and  sufficient,  and  therefore  the  plaintiff  ought  to  have  judg- 
ment for  that  which  is  good,  because  this  action  is  in  the 
nature  of  a  trespass,  in  which  damages  are  to  be  recoyered, 
and  is  therefore  divisible ;  wherefore  the  plaintiff  ought  to 
have  judgment  for  that  which  is  well  laid,  and  be  barred  for 
the  residue.  As  if  an  action  of  covenant  be  brought,  and 
divers  breaches  are  assigned,  and  some  are  good  and  the 
others  bad,  if  the  defendant  demur  to  the  whole  declaration, 
the  plaintiff  shall  have  judgment  for  those  breaches  which 
are  well  assigned,  and  shall  be  barred  for  the  residue.  And 
of  this  opinion  was  the  whole  court  without  any  diffi- 
culty (14)  ;  and  judgment  for  the  plaintiff  as  to  the  money; 
and  he  entered  a  remittit  damna  for  the  goods.  See  Cro.  Jac 
348.  t  557.  § 

Note  ;  In  fact  the  plaintiff  was  a  common  carrier,  and  an- 
swerable for  the  goods  to  the  owner,  and  might  have  well 
maintained  (15)  an  action  for  the  robbery  of  them,  if  he  had 
laid  it  accordingly. 


(H)  So  in  trover  for  several  things, 
and  among  the  rest  de  duohus  fulcrisy 
which  is  insensible ;  the  defendant  de- 
murred, and  Holt  C.  J.  refused  to  give 
judgment  quod  nil  capiat^  saying,  the 
plaintiff  may  take  several  damages,  and 
release  as  to  this,  and  then  take  judg- 
ment as  to  the  rest,  and  all  would  be 
well.  1  Salk.2l8.  Benbridge  v.  Day. 
So  if  there  are  several  counts  in  the  de- 
claration, some  good  and  some  bad,  and 
the  defendant  demurs  generally  to  the 
whole   declaration,    the  plaintiff  shall 


have  judgment  for  so  many  of  the 
counts  as  are  good.  1  Saund.  286. 
Duppa  v.  Mayo^  note  (9).  (o)  Com. 
Dig.  Reader,  (C.  32.). 

(15)  So  a  servant  who  b  robbed  in 
his  master's  absence,  may  maintain  an 
action  against  the  hundred,  and  declare 
that  he  was  possessed  as  ofkis  own  pfth 
per  goods;  and  though  the  jury  find  that 
he  was  robbed  of  his  masters  mooey, 
yet  he  shall  recover ;  for  the  servant  is 
possessed  ut  de  bonis  propriis  against 
all,  and  in  respect  of  all,  but  him  that 


Long,  Ant^  VoL  II.  74  a.  note  (a). 
Accord,  But  in  detinue  it  appears  to 
be  otherwise^    Whitehead  v.  Harrison, 


Q.  B.  Vacation  after  T,  T.  1844.  (not 
yet  reported.^ 
(o)  [See  also  Ibid,  note  (A).] 
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has  the  Teiy   right    3  Bac.  Abr.  69.  tion,  and  recover  the  wtiole  that  he 

4  Mod.  S03.     Combet  v*  Hundred  of  has  been  robbed  of,  although  the  jury 

Bradley:  Or  the  master  may  in  such  find  that  part  of  the  things  belonged 

case  bring  the  action  in  his  own  name  ;  to   his   master,    and    part  to   himself, 

but  then,  as  has  been  already  observed,  Ibid.     But  if  the  servant  be  robbed  in 

the  servant  must  make  oath  that  he  the  presence  of  his  master,  the  master 

knew  not  any  of  the  robbers.     Ibid,  must  sue.     Ibid,  (j)) 
And  the  servant  may  maintain  the  ac- 


(p)  [But  actions  of  this  kind  are  no  longer  maintunable  in  any  case.      See 
ante,  p.  374.  note  (a).] 


Purefoy  versus  Rogers  &  others.  Case  62. 

PaacL  21  Car.  IL  Regis.     Rot  428. 

JjlJECTIONE  FIRMJE  on  a  demise  made  by  Sampson  8.C.  2  Lev.  S9. 
J^  Sheltan  Braaghton  of  6  messuages,  6  curtilages  and  6  ^  f^^y^tt 
gardens,  with  the  appurtenances,  in  the  parish  of  St  Olave^s  tenant  for  life, 
Hart-Street  in  London.     On  not  guilty  pleaded,  a  special  heiTson,  if  she 
verdict  was  found  at  Nisi  Prius  irf  London  to  this  effect ;  »hould  have 
namely,  That  one  Sampson  Shelton  was  seised  of  the  tene-  reveWion  in  fee, 
ments  in  question  in  his  demesne  as  of  fee,  and  being  so  ^^  the  binh 
seised,  on  the  25th  of  October  in  the  year  of  our  Lord  1648,  guns  and  seib 
by  his  last  will  in  writing  devised  the  said  tenements  in  this  **"*.  '*n<^  ■»<* 

"  X    -I        •  •  •  1    levies  a  fine 

manner:  '^I  do  give  unto  my  loving  wife  all  my  personal  thereof  to  the 

estate  in  leases,  goods,  plate,  household  stuff,  and  all  my  i^]7"ttr,ir. 

moyeables  whatsoever,  and    my  inheritances  of  lands  and  ticuiar  estate  of 

houses  I  give  her,  being  my  loving  wife,  for  her  life,  which  I  mCTged^b  the 

make  executrix  of  this  my  last  will.     And  if  it  shall  please  reversion,  and 

God  to  bless  her  with  a  son,  if  she  cause  it  to  be  called  by  my  remdnder*^*" 

christian  name  and  simame,  namely,  Sampson  Shelton,  then  destroyed.' 
T.  .1.  ^11^1  1./.         [Bu*  ««*  "tat. 

1  give  my  mhentances  of  my  lands  and  houses  unto  him  after  7  &  s  Vict. 

his  mother's  life ;  and  if  he  die  before  he  come  to  the  age  of  ^*  I^:  p^** 

♦        aj  i-r*  •■!•  n  note 

twenty  and  one  years,  then  I  give  my  mhentances  of  lands  («).] 
after  my  wife's  life  to  my  heirs  for  ever."  And  it  was  further 
found,  that  afterwards  the  devisor  died  seised  without  issue  of 
Us  body,  leaving  Isabel  his  relict,  who  was  his  wife  named  in 
the  will,  and  one  John  Slielton,  brother  and  heir  of  the  said 
devisor;  and  that  the  said  Isabel  afterwards,  to  wit,  on  the 
first  of  October i  in  the  year  of  our  Lord  1649,  took  one 
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PuREFOY     Richard  Broughton  to  her  second  husband ;  and  afterwards, 
^- ^oG«»8    to  wit,  on  the  2l8t  of  October  1649  aforesaid,  the  said  John 
'  J   Shelton,  being  the  brother  and  heir  of  the  said  deyisor  by  the 
r  ^g2  -1       deed  indented  and  enrolled  in  Chancery,  for  the  consideration 
of  money,  bargained  and  sold  the  said  tenements  in  question 
to  the  said  Richard  Broughton  and  Isabel  then  his  wife,  to 
have  to  them  and  their  heirs  and  assigns  to  their  own  proper 
use;   and  that,  on  the  morrow  of  St  Martin  in  Michaelnuu 
term  in   1649  aforesaid,  a  fine  was  levied  of  the  said  tene- 
ments by  the  said  John  Shelton  to  the  said  Richard  Broughton 
and  Isabel^  to  the  same  uses  as  were  contained  in  the  said  in- 
denture of  bargain  and  sale.     And  the  jury  further  found, 
that  afterwards  the  said  Isabel  had  issue,  by  the  said  Richard 
Broughton^  the  said  Sampson  Shelton  Broughton  the  lessor  of 
the  plaintiff,  their  first  son,  who  was  bom  on  the  8th  Ja- 
•  This  date  is     ntuiry  1649  *  aforesaid,  and  that  the  said  Isabel  on  the  15th 
eridenilj  j^y  ^f  ^he  Said  month  of  January y  caused  him  to  be  chris- 

irrong,  font  iii  o   ct  ^»    i 

appears  by  this  tcned  by  the  name  of  Sampson  Shelton,  and  that  he  always 
*"*orta  ?^h'  afterwards  was  called  by  the  christian  name  of  Sampson  Shel- 
case,  that  the  ton  Broughton.  And  it  was  further  found,  that  the  said 
^e  to^R.  b"  Richard  Broughton  and  Isabel  his  wife  afterwards,  to  wit,  in 
and  Isabel  July  1657,  by  indenture  enrolled  in  Chancery,  in  consider- 
^^hom\^iknd  *^tion  of  money  bargained  and  sold  the  said  tenements  to  one 
indeed  that  feet  WiUiam  Weston  in  fee,  and  in  Michaelmas  term  then  next 
the  ugu!*^  following  levied  a  fine  of  the  said  tenements  to  the  said  Weston 
ment  (a)  to  the  usc  of  him  and  his  heirs ;  under  which  Weston  the  de- 

fendants claim  by  several  mesne  conveyances ;  and  afterwards 
Broughton  and  his  wife  died.  And  then  the  jury  found  the 
entry  of  the  lessor  of  the  plaintiff,  and  the  lease  to  the  plaintiff, 
and  his  entry,  and  the  ouster  by  the  defendants ;  but  whether 
the  defendants  were  guilty  or  not,  they  prayed  the  judgment 
of  the  court. 

And  on  this  special  verdict  two  points  were  moved ;  first, 
Whether  the  conveyance,  namely,  the  bargain  and  sale  and 
fine  of  the  said  John  Shelton  the  heir  of  the  devisor  to  Brough- 
ton and  his  wife  in  fee,  before  the  birth  of  the  said  Sampson 
Shelton  Broughton  the  lessor  of  the  plaintiff,  had  so  destroyed 
the  contingency  that  the  estate  should  never  vest  in  the  said 
Sampson  Shelton  Broughton  the  plaintiff's  lessor  ?     Secondly, 


(a)  [However,  the  date  does  not  ap-    was  before  the  8th  of  January  1649» 
pear  to  be  wrong.    For  according   to     (i.  e.  164'9-50).] 
the  old  style,  the^lst  of  October  1649, 
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Admitting  that   the   contingency  was  not   destroyed,  then     Purefoy 
whether  the  wUl  of  the  devisor  was  well  observed  in  bap-     ^'  Rogers 
tizing  the  lessor  of  the  plaintiff  by  the    Christian  name  of         ^^  ^"*  , 
Sampson  Shelton,  bo  that  the  estate  should  vest  in  him  accord- 
ing to  the  will  or  not  ? 

And  Saunders  for  the  plaintiff  argued  as  to  the  first  point, 
that  by  the  conveyance  of  John  Shelton  to  Broughton  and  his 
wife,  before  the  birth  of  the  lessor  of  the  plaintiff,  the  con- 
tmgent  remainder  was  not  destroyed.  And  first  he  submitted, 
that  John  Shelton  the  heir  of  the  devisor  had  no  reversion  or 
estate  in  him,  but  it  was  in  abeyance^  because  by  the  will  an 
estate  for  life  was  given  to  the  wife,  and  the  remainder  in 
fee  to  her  son  on  the  said  contingency ;  but  if  such  son  should  . 
die  within  the  age  of  21  years,  then  the  tenements  were 
devised  to  the  light  heirs  of  the  devisor,  so  that  there  was  a  [  382  ] 
fee  simple  devised  on  a  contingency:  wherefore,  before  it 
could  be  knowtt  whether  the  contingency  would  happen  or 
not,  the  reversion  was  in  abeyance^  and  not  in  the  heir,  and 
then  his  conveyance  did  not  give  any  estate  to  Broughton  and 
his  wife,  but  they  were  only  tenants  for  life  of  the  wife  as 
they  were  before. 

But  Hale  chief  justice  interrupted  *  him,  and  said  it  was  *  i  P-  "^'W. 
dear  that  the  reversion  was  in  ,the  heir  of  the  devisor  by  de-  Barwrdiston. 
scent,  and  was  not  in  abeyance.  (1) 


(1)  This  opinion  of  Lord  HclU  is 
agreeable  to  what  had  been  before  de- 
termined in  a  case,  where  the  testator 
devised  land  <'  to  his  eldest  son  Thomas 
**^  for  life»  and  if  he  died  without  issue 
'MiviDg  at  the  time  of  his  death,  to 
**  Leonard^  another  son  and  his  heirs, 
"  but  if  Thomas  had  issue  living  at  his 
"  death,  then  the  fee  should  remain  to 
"  the  right  heirs  of  Thomas  for  ever ; " 
it  was  adjudged  that  Thomas  took  only 
an  estate  for  life,  with  a  contingent  re- 
mainder to  Leonard  in  fee  ;  and  it  was 
uid  by  IVyndham  and  Twysden]\i9>\XceSy 
and  agreed  to  by  the  other  judges,  that 
the  fee  descended  to  Thomas  as  heir 
until  the  contingency  happened,  and 
yjos  not  in  abeyance  ;  that  in  relation  to 
Leonard^  Thomas  took  only  an  estate 
for  life,  but  in  the  mean  time  by  opera- 


tion of  law,  he  had  the  fee  in  such  sort 
that  it  should  not  merge  the  estate  for 
life,  but  there  should  be  an  hiatus  to 
let  in  the  contingency  when  it  hap- 
pened ;  and  it  was  compared  to  Archers 
case,  1  Rep.  ^.  b.  where,  though 
Robert  took  an  estate  only  for  life  by 
the  will,  yet  by  operation  of  law  he  had 
the  fee  also.  Sir  T.  Raym.  28.  P/uii- 
het  V.  Holmes.  1  Lev.  11.  1  Sid.  47. 
S. C.  Lord  Hcde^  opinion  has  been 
abo  recognised  in  a  subsequent  case, 
where  Sir  M.  A.  devised  to  JB.  for  life, 
and  in  case  E.  should  have  bsue  male^ 
then  to  such  male  and  his  heirs  for  ever, 
and  after  the  death  of  the  said  E,  in  case 
he  should  leave  no  issue  male,  then  to 
T.  S.  in  fee :  After  the  testator's  death 
E.f  before  he  had  any  issue  male, 
suffered  a  common  recovery  of  the 
E  E  3 
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Wherefore  Saunders  passed  over  and  said  that  notwith- 
standing  this  he  conceived  that  the  contingent  remainder  was 
not  destroyed ;  and  he  took  it  for  a  ground,  that  where  a  re- 
mainder in  esse  is  not  devested  or  turned  to  a  right,  there  a 


lands  to  himself  in  fee :  It  was  held^ 
that  the  remainder  to  T,  S.  was  con- 
tingent, and  destroyed  by  the  reco- 
very ;  and  then  the  question  was,  whe- 
ther the  remainder  in  fee  to  T,  S,  was 
in  abeyance,  or  did  descend  to  the  tes- 
tator's heir  at  law  ?  Sir  Joseph  Jekyll^ 
then  Master  of  the  Rolls,  held  that  the 
fee  was  in  abeyance ;  but  on  appeal  to 
Lord  Chancellor  Parker ^  he  was  of 
opinion  that  it  was  not  in  abeyance, 
but  descended  to  the  testator's  heir  at 
law;  for  wherever  a  remainder  is  de- 
vised in  contingency,  the  reversion  in 
fee  descends  to  the  heir  at  law  in  the 
mean  time,  and  whatever  estate  is  not 
disposed  of  by  the  testator  descends  to 
the  heir,  and  cited  this  case  of  Purefoy 
V.  Rogers^  and  the  before-mentioned 
case  of  Plufiket  v.  Holmes  as  in  point : 
and  therefore  he  held  that  the  heir  of 
the  testator,  having  the  reversion  in 
fee  descended  on  him,  had  a  right  of 
entry  commencing  upon  the  .forfeiture 
which  the  tenant  for  life  had  incurred 
by  suffering  the  recovery.  I  P.  Will. 
506.     Carter  v.  Bamardiston. 

It  seems,  however,  that  in  common  law 
conveyances  it  was  holden,  that  the  re- 
mainder in  fee  of  an  estate  depending 
upon  a  contingency  was  in  abeyance : 
As  where  a  feoffment  was  made  for  life, 
remainder  to  the  right  heirs  of  T.  S. 
who  was  then  alive,  the  fee-simple  was 
supposed  to  be  in  abeyance  until  T,  S* 
died.  Co.  Litt.  342.  b.  This  was 
founded  on  an  ancient  principle  of  law, 
that  every  remainder  must  pass  out  of 
the  grantor  at  the  time  of  the  livery. 
But  in  conveyances  which  have  their 
operation  from  the  statute  of  uses^  it 
was  always  a  rule  that  the  fee  remains 


in  the  grantor  and  his  heirs  until  the 
contingency  happens.  Carth.  262, 263. 
Davis  V.  Speedy  per  Holt  C.  J.  In 
Cunningham  v.  Moody,  1  Ves.  177.  Ld. 
Hardwicke  observes,  that  it  is  certun 
that  where  no  person  is  seen  or  known, 
on  whom  the  inheritance  can  vest,  it 
may  be  in  abeyance ;  as  on  a  limitation 
to  several  persons  and  the  survivor, 
and  the  heirs  of  such  survivor,  because 
it  is  uncertain,  who  will  be  the  sur- 
vivor: but  the  freehold  cannot,  be- 
cause there  must  be  a  tenant  to  the 
pracipe  always.  There  seems,  how- 
ever, to  be  no  reason  why  the  fee  does 
not  jremain  in  the  grantor  and  bis  heirs 
till  the  contingency  happens.  See 
Harg.  Co.  Litt.  191.  a.  note  (1). 

However,  although  it  is  now  esta- 
blished that  where  a  remainder  in  fee 
is  devised  in  contingency,  the  reversion 
descends  to  the  heir  until  the  contin- 
gency happens,  yet  it  is  to  be  observed 
that  such  descent  does  not  merge  the 
estate  for  life;  for  that  would  be  to  de- 
stroy the  contingent  remainder.  This 
appears  by  the  above-mentioned  case 
of  Plunket  v,  HolmeSf  and  Archer's  case 
there  cited.  And  the  same  principle  is 
to  be  collected  from  other  eases;  for 
wherever  there  is  a  devise  to  an  heir  at 
law  for  life,  with  contingent  remainders 
either  in  tail,  or  in  fee,  according  to 
an  event  which  is  to  happen  on  the 
death  of  tenant  for  life ;  although  the 
reversion  in  fee  descends  on  the  tenant 
for  life  during  his  life,  yet  it  does  not 
merge  the  estate  for  life,  nor  is  it  ex- 
ecuted in  possession,  so  as  to  entitle 
the  husband  of  tenant  for  life  to  the 
estate  by  curtesy,  or  his  wife  to  dower ; 
for  the  inheritance,  as  well  as  the  estate 
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contingent  remainder  will  not  be  destroyed ;  but  in  this  case 
if  the  contingent'  remainder  had  been  in  esse,  it  would  not 
have  been  devested  by  the  acceptance  of  the  reversion  by 
Braughton  and  his  wife^  being  tenant  for  life,  from  John 
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for  life,  is  determined  by  the  death  of 
tenant  for  life^  and  has  do  continuance 
after.  Thus  where  Sir  H.  B.  devised 
lands  to  his  sister  A.B.  who  was  his 
heir,  and  her  assigns  for  life,  and  if  she 
marriedy  and  had  issue  male  of  her  body 
living  at  the  time  of  her  deaths  then  to 
such  issue  male,  and  to  hb  heirs-male 
for  ever;  but  if  she  died  leaving  no 
issue  male  at  the  time  of  her  death, 
then  to  C  B,  and  his  heirs  for  ever ; 
A.  B.  married,  had  issue  a  son,  and 
died,  and  the  son  survived :  It  was 
holden,  that  the  descent  of  the  fee  on 
A,  B,  did  not  merge  her  estate  for  life, 
or  destroy  the  contingent  remainders, 
and  that  the  inheritance  was  never  ex- 
ecuted in  possession  in  her  to  intitle 
her  husband  to  be  tenant  by  the  cur- 
tesy; for  wherever  the  inheritance  is  to 
be  determined,  by  express  limitation, 
or  condition,  upon  the  death  of  the 
wife,  the  husband  shall  not  be  tenant 
bj  the  curtesy.  9  Mod.  H7.  Boothhy 
v.  Vemen.  So  where  W.D.  vfzs  te- 
nant for  life,  remainder  to  T,  S.  and  his 
heirs  for  the  life  of  W,  Z).,  remainder 
to  the  heirs-male  of  the  body  of  fV,  Z>., 
remainder  over;  W. D.  died  without 
issue  leaving  a  wife ;  the  question  was^ 
whether  she  should  be  endowed,  that 
is,  whether  the  remainder  to  T.  S,  and 
his  heirs  for  the  life  of  TV.  Z).  was  such 
an  interposing  estate  between  W,  D.*s 
estate  for  life,  and  the  remainder  to  the 
heirs  of  his  body,  as  should  prevent  his 
wife  from  being  dowable :  And  it  was 
argued  that  the  whole  estate  was  really 
in  W.  D.  and  the  remainder  to  T.  S. 
and  his  heirs  for  the  life  of  W,  D.  was 
only  a  possibility,  that  if  JV,  D,  com- 
mitted a  forfeiture,  T.  S.  should  take 


the  advantage  of  it*  for  the  preserv 
ation  of  the  remainders ;  but  in  the 
mean  time  all  the  estate  was  executed 
in  W.  2). ;  as  in  Lewis  Bowles's  case, 
11  Rep.  80.  a.  the  whole  estate-tail  was 
executed  in  the  father  until  the  birth 
of  the  first  son;  and  though  by  this 
possibility  the  estate  for  the  life  of 
W.  D,  was  not  merged,  yet  the  intail 
was  executed  to  such  purpose  that  the 
wife  should  be  endowed :  But  the  court 
suddenly  on  the  first  argument  ad- 
judged that  the  wife  was  not  dowable. 
3  Lev.  437.  Duncomb  v.  Duneomb, 
However,  notwithstanding  this  seeming 
disapprobation  of  the  case  by  the  re- 
porter^ it  is  unquestionably  good  law, 
and  has  been  recognized  and  approved 
of  in  all  subsequent  cases,  and  par- 
ticularly so  by  Lord  Hardwiche  in 
Hooher  v.  Hooher^  Cas.  temp.  Hardw. 
17.  AmbL  756,  757.  Wyndham  v.  Eari 
ofEgremonty  and  by  Lee  C.J.  in  Smith 
V.  Parkhurst,  18  Vin.  15.  Although 
this  case  does  not  establish  the  former 
part  of  the  before- mentioned  proposi- 
tion, That  the  inheritance  descending 
on  the  heir  does  merge  his  estate 
for  life ;  yet  as  it  very  fully  proves  the 
other  part  of  it,  That  the  inheritance 
must  be  executed  in  possession,  to  in«> 
title  the  husband  to  an  estate  by  cur- 
tesy, or  the  wife  to  dower,  it  therefore 
seems  a  proper  case  to  be  mentioned 
here. 

Indeed,  in  the  case  of  Kent  v.  ffar- 
pooly  1  Vent.  306.  Sir  T.  Jones,  76,  77. 
PoUex.  306.  S.  C,  where  grandfather 
tenant  for  life,  remainder  to  the  father 
for  life,  remainder  to  the  first  son  of 
the  father  in  tail,  reversion  to  the  grand- 
father in  fee ;  the  grandfather  died 
E  E  4 


382  6 


Purefoy  versus  Rogers  &  others. 


PUREFOY 

V.  Rogers 
&  others. 


Skeltm,  although  it  was  by  fine.  Lord  Coke  in  Co.  Litt.251.b., 
enumerating  the  several  sorts  of  forfeitures  by  alienation, 
says,  that  some  are  by  devesting,  as  by  levying  a  fine  of  land 
which  lies  in  livery,  and  this  devests  a  remainder,  or  rever- 


before  any  son  was  born  to  the  father, 
but  afterwards  a  son  was  born ;  and 
whether  the  descent  of  the  fee  to  the 
father  did  destroy  the  contingent  re- 
mainder was  the  question;  and  after 
argument  the  court  seemed  to  be  of  opi- 
nion, that  the  contingent  remainder  was 
destroyed  by  the  descent  of  the  fee  on 
the  father ;  and  Rainsford  C.  J.  relied 
upon  Wood  V.  Ingersole,  Cro.  Jac.  260. 
It  is  not  certain  whether  this  case  was 
ever  determined  by  the  court;  for  in 
the  report  in  Ventris  it  is  said  to  have 
been  adjourned;  and  Pollexfen  in  his 
report  says  that  the  case  was  never  ad- 
judged^  but  went  off  on  some  defects 
in  the  writ  of  error,  but  the  court  in- 
clined to  affirm  the  judgment.  How- 
ever, the  authority  of  the  case  has  been 
impeached  since ;  it  was  denied  by 
Reeve  justice,  who  said  it  was  founded 
on  Wood  V.  Ingersole,  Cro.  Jac.  260. 
which  in  Fortescue  v.  Abbott^  2  Lev.  202. 
Sir  T.  Jones,  79.  was  resolved  not  to  be 
law.     Cas.  temp.  Hardw.  16. 

But  it  seems  to  me,  that  if  in  this 
case  the  father  had  died  without  having 
had  any  son,  leaving  a  wife,  she  would 
have  been  entitled  to  dower ;  for  then 
there  would  have  been  no  occasion  for 
the  estate  to  open  and  let  in  the  estate 
to  the  son,  because  the  contingency 
never  happened,  and  by  the  fathers 
death  could  not  possibly  happen,  but 
was  intirely  determined,  and  the  fee 
continued  a  vested  one  and  executed  in 
possession  in  the  father  until  his  death, 
and  afterwards  descended  to  his  heir. 
And  this  opinion  seems  to  be  fortified 
by  the  case  of  Hooker  v.  Hooker^  Cas. 


temp.  Hardw.  13.  where  lands  were 
conveyed  to  the  use  of  W.  H.  the 
elder  for  life,  and  to  his  wife  if  she  sur- 
vived, then  to  FT.  ZT.  the  younger  for 
life,  who  was  the  son  and  heir  apparent 
of  FF.  H.  the  elder,  remainder  to  his 
first  and  other  sons  in  tail,  remainder  to 
his  daughters  in  tail,  remainder  to 
W.  H.  the  elder  in  fee :  W.  H.  the 
elder  and  his  wife  died  without  other 
issue  in  the  life-time  of  W.  H.  the 
younger,  whose  wife  also  died ;  he  had 
two  other  wives;  and  the  last  being  the 
plaintiff,  and  he  being  dead  without  issue, 
the  question  was,  whether  this  last  wife 
was  entitled  to  dower  in  these  lands  ? 
The  court  of  K.  B.  determined  that  she 
was,  because  there  was  nothing  but  a 
possibility  which  never  happened,  nor 
could  under  the  circumstances  possibly 
happen,  to  distinguish  that  from  an 
estate  in  fee ;  for  it  was  impossible  the 
contingent  remainders  should  ever  hap- 
pen, inasmuch  as  W,ff,the  younger 
was  dead  without  issue ;  and  the  case  of 
JBoothhy  v.  Vernon  was  distinguishable, 
because  there  the  wife  was  but  a  bare 
tenant  for  life,  with  a  possibility  to  her 
issue.  The  case  of  Hooker  v.  Hooker, 
is  recognised  by  Lord  Eldon  in  The  v. 
Seudamore,  2  Bos.  &  Pull.  294".  See 
1  Vent  S45.  Anon.  Sir  T.  Jones,  136. 
Sir  T.Raym.413.  S.  C. 

This  way  of  considering  these  eases 
seems  to  me  to  remove  the  doubt,  and 
explain  the  difficulty  drawn  by  Mr. 
Feame  from  them,  in  his  essay  on  con- 
tingent remainders.  See  Fearne,  Coot 
Rem.  262—269.  3d  edit  (a) 


(a)  In  Feame  %  Essay,  p.  343.    7th 
edition,  these  differences  are  reconciled 


by  taking  a  distinction,  that  in  cases 
where  the  descent  of  the  inheritance  is 
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sion ;  but  a  fine  levied  of  a  reversion  or  tent,  or  such  like 
things  which  lie  in  grant,  although  it  makes  a  forfeiture,  jet 
it  is  no  devesting  of  the  reversion  or  remainder,  as  it  is  there 
said.    And  here  the  fine  by  the  said  John  Shelton  was  levied  ' 

only  of  his  reversion,  so  that  it  would  not  devest  any  estate, 
and  consequently  did  not  destroy  the  contingent  remainder. 
And  it  was  clear,  that  if  the  reversion  had  been  granted  to  a 
stranger,  and  the  particular  estate  for  life  had  remained  as  it 
was  originally,  the  contingent  remainder  might  have  vested 
when  it  came  in  esse ;  for  a  remainder  does  not  depend  upon 
a  reversion  which  comes  after  it,  but  upon  the  particular 
estate  which  precedes  it;  and  therefore  if  there  be  tenant 
for  life,  remainder  for  life  in  contingency,  remainder  over 
for  life  in  esse^  if  he  in  remainder  for  life  in  esse  forfeits  his 
remainder  by  the  levying  of  a  fine,  yet  the  contingent  re- 
mainder will  vest  if  it  happens  during  the  first  estate  for  life 
on  which  it  depends.  For  where  the  particular  estate  prece- 
dent continues  either  in  esse  or  in  right  of  entry,  it  is  sufficient 
to  support  the  contingent  remainder,  as  it  was  adjudged  in 
this  court  in  the  case  of  Lloyd  v.  Brooking  in  Hilary  term  last 
past*  But  it  may  be  objected,  that  here  the  tenant  for  •  i  Vent.  iss. 
life  has  accepted  a  grant  of  the  reversion,  and  therefore  the  b^°^?j^* 
estate  for  life  is  merged,  so  that  it  does  not  continue  in  esse 


to  support  the  contingent  remainder ;  to  which  it  may  be 
answered,  that  the  possibility  of  the  contingent  mesne  estate 
preserves  the  estate  for  life,  and  disjoins  the  reversion :  as 
in  Cro.  Eliz,  316.  CordalFs  case,  where  lands  were  given 
to  Edward  CordaU  for  life,  the  remidnder  to  his  first  son 
in  tail,  he  then  having  no  son,  remainder  to  the  heirs  of  the 
body  of  the  said  Edward  Cordall;  it  was  resolved  by  Gawdy 
and  Anderson  that  the  estate-tail  was  not  executed  in  Edward 


[  S83  ] 


immediate  from  the  person  by  whose 
will  the  particular  estate  and  contingent 
remainders  are  limited  (as  in  Archers 
case,  Plunket  v.  Holmes,  and  Boothhy 
V.  Vernon^)  the  descent  of  the  inherit- 
ance does  not  destroy  the  contingent 
remainders;  but  in  cases  where  the 
particular  estate  and  contingent  re- 
mainders are  not  created  by  the  will 
of  the  ancestor,  from  whom  the  inhe- 
ritance immediately  descends   on   the 


particular  estate,  (as  in  Kenty,  Harpooly 
and  Hooker  v.  Hooker y)  there  the  con- 
tingent remainder  is  destroyed.  And 
this  distinction  is  in  some  degree  esta- 
blished by  the  case  of  Crump  v.  Nor-- 
woodj  7  Taunt  862.  where  it  seems  not 
to  have  been  doubted,  but  that  by  a 
descent,  such  as  would  come  under  the 
latter  class,  the  particular  estate  was 
merged,  and  the  contingent  remainders 
supported  thereby,  were  destroyed. 
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Cordall  during  his  life  for  the  possibility  of  the  mesne  estate, 
which  might  intervene  by  the  birth  of  a  son^  and  therefore 
his  wife  should  not  be  endowed  * :  and  there  is  no  differ- 
ence between  CardalFQ  case  and  the  present,  except  only  that 
there  the  estate  for  life  and  the  estate->tail  were  limited  and 
created  together  and  granted  to  one  person  at  first,  and  here 
the  reyersion  and  the  estate  for  life  come  to  the  same  person 
at  several  times  hj  several  conveyances,  which,  as  he  con- 
ceived, did  not  make  any  difference.  But  admitting  that  the 
estates  in  the  present  case  are  united,  yet  the  contingent  re- 
mainder may  nevertheless  well  arise,  and  disjoin  them  again ; 
and  for  this  he  cited  Co.  Litt  28.  a.,  where  it  is  said  that,  if 
there  be  a  feoffment  to  the  use  of  husband  and  wife  for 
their  lives,  remainder  to  the  first  son  in  tail,  remainder  to  the 
husband  and  wife  and  the  heirs  of  their  bodies,  they  having 
no  issue  male,  in  this  case  they  are  tenants  in  tail  executed, 
but  yet  if  they  have  a  son  bom,  then  they  become  tenants  for 
life,  remainder  to  the  son  in  tail,  remainder  over  to  them  in 
taiL  So  that  by  these  cases  it  appears,  that  whether  the 
estates  in  esse  are  united  or  not,  yet  there  is  nothing  which 
prevents  the  arising  of  the  contingent  remainder  when  it 
comes  in  esse.  But  he  said  that  in  all  cases  where  the  par- 
ticular estate  is  determined  by  alienation^  there  the  contin- 
gent remainder  is  destroyed,  as  appears  in  Cro.  Car.  102.  (2) 


(2)  Which  was  this:  A  man  seised 
of  land  in  fee  conveyed  it  by  feoffment 
to  the  use  of  himself  and  wife,  and  to 
the  heirs  of  the  survivor  of  them.  The 
husband  afterwards  made  a  feoffment 
of  this  land,  and  died ;  the  wife  entered 
and  died.  The  question  was,  whether 
by  the  wife's  entry  the  fee  should  vest 
in  her  surviving,  so  as  her  heirs  should 
enjoy  it?  And  it  was  adjudged  that 
the  feoffment  of  the  husband  had  de- 
stroyed the  contingent  use  of  the  fee ; 
for  whatsoever  cannot  accrue  at  the 
time  of  the  death  of  the  party  who  first 
dieth,  cannot  afterwards  by  any  act  be 
revived,  but  is  absolutely  extinguished. 

This  case  is  rather  obscure,  but  the 
principle  established  by  it  is,  That  such 
a  right  of  entry,  as  will  support  a  con- 
tingent remainder,  must  be  antecedent 


to,  as  well  as  exist  at,  the  time  when 
the  contingency  happens:  for  if  the 
right  of  entry  and  the  contingency 
arise  at  the  same  time^  the  contingent 
remainder  will  never  take  effect  In 
this  case,  there  was  no  right  of  entry 
in  the  wife  until  the  death  of  the  hus- 
band, when  the  contingent  remmnder 
was  to  have  vested.  They  both  hap- 
pened at  the  same  instant;  therefore 
the  court  held,  that  this  right  of  entry 
in  the  wife  did  not  preserve  the  con- 
tingent remainder  and  prevent  its  being 
destroyed  by  the  feoffment  of  the  hus- 
band. It  was  this  that  made  Lord 
ffolt  say,  in  Thompson  v.  Leach^  1  Ld. 
Raym.  316.  "  That  the  case  of  Biggot 
<*  v.  Smyth,  was  nice  to  an  instant,  for 
"  the  right  (of  entry)  ought  to  he  pre- 
^*  cedent  to  support  tUe  contingency ; 
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BiggottY.  Smyth.  2  Roll.  Abr.  796, 797.  1  Rep.  66  b.  ^rcAijr's 
case;  but  here  the  particular  estate  was  not  aliened,  but  only 
the  reversion  granted  to  it,  which,  as  he  conceived,  did  not 
prevent  the  arising  of  the  contingent  remainder. 

And  as  to  the  second  point.  Admitting  that  the  contingent 
remainder  was  not  destroyed,  whether  it  vested  in  the  lessor 
of  the  plaintiff  by  the  baptiadng  of  him  by  the  Christian  name 
o{  Sampson  Shelton^  or  not?  and  this,  he  said,  depended  on 
the  construction  of  the  words  of  the  will ;  for  if  the  will  was 
well  pursued  and  observed  by  baptizing  the  lessor  of  the 
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**  and  therefore  there,  because  the  right 
**  (of  entry)  arose  to  the  wife  eo  in- 
"  iUaUi  that  the  contingency  happened, 
''the  remainder  was  adjudged  to  be 
'< destroyed;  and  the  case  has  always 
"  been  held  for  law."  But  if  a  pre- 
cedent  right  of  entry  subsists  at  the 
time  of  the  contingency,  it  is  as  suffi- 
cient to  support  a  contingent  remainder, 
as  if  the  particular  estate  had  continued 
until  that  time.  As  where  tenant  for 
life,  with  a  contingent  remainder,  is 
disseised,  all  the  estates  are  devested ; 
but  the  right  of  entry  in  the  tenant  for 
life  will  support  the  contingent  re- 
mainder ;  but  if  a  descent  is  cast,  and 
five  years  pass  before  the  contingency 
happens,  whereby  the  right  of  entry  is 
changed  into  a  right  of  action  by  the 
statute  32  H.  8.  c.  S3,  then  the  con- 
tingent remainder  is  destroyed  and  will 
never  take  effect.  12  Mod.  174,  175. 
Thompson  v.  Leach,  2  Saik.  575,  576. 
ILd.  Raym.316.  S.C. 

Archer t  case  above  cited  was  this: 
F,  A.  seised  of  land  in  fee  devised  it  to 
B,  A,  the  father  for  his  life,  and  after- 
wards to  the  next  heir  male  of  J?.,  and  to 
the  heirs  male  of  the  body  of  such  next 
heir  male ;  R,  had  issue  J. ;  F.  died ;  R, 
enfeoffed  K.  with  warranty,  and  after- 
wards IL  died.  First,  it  was  agreed 
by  Anderson^  fValmsley,  and  the  whole 
court,  that  E.  bad  but  an  estate  for  life, 
hecause  R,  had  an   express  estate  for 


life  devised  to  him,  and  the  remainder 
is  limited  to  the  next  heir  male  of  R,  in 
the  singular  number ;  and  the  right  heir 
male  of  R.  cannot  enter  for  the  forfeit- 
ure in  the  life  of  /?.,  for  he  cannot  be 
heir  as  long  as  R,  lives.  Secondly, 
that  the  remainder  to  the  right  heir 
male  of  R.  is  good,  although  he  cannot 
have  a  right  heir  during  his  life,  but  it 
is  sufficient  that  the  remainder  vests  eo 
instanti  that  the  particular  estate  deter- 
mines. Thirdly,  which  was  the  princi- 
pal point  of  the  case,  it  was  agreed, 
that  by  the  feoffment  of  the  tenant  for 
life  the  remainder  was  destroyed,  for 
every  contingent  remainder  ought  to 
vest,  either  during  the  particular  estate, 
or  at  least  eo  instanti  that  it  determines ; 
for  if  the  particular  estate  be  ended,  or 
determined  in  fact,  or  in  law  before  the 
contingency  falls,  the  remainder  is  void. 
And  in  this  case,  inasmuch  as  by  the 
feoffment  of  R.  his  estate  for  life  was 
determined  by  a  condition  in  law  an- 
nexed to  it,  and  could  not  be  revived 
afterwards  by  any  possibility,  for  this 
reason  the  contingent  remainder  was 
destroyed.  But  if  the  tenant  for  life 
had  been  disseised,  and  died,  yet  the 
remainder  is  good,  for  there  the  parti- 
cular estate  doth  remain  in  right,  and 
might  have  been  revested ;  but  it  is 
otherwise  in  the  case  at  bar,  for  by  his 
feoffment  no  right  of  the  particular 
estate  did  remain. 
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plaintiff  by  the  Christian  name  of  Sampson  Shelion,  then  the 
*  remainder  was  vested ;  but  if  the  will  was  not  pursued,  then 
it  was  clear  that  the  contingent  remainder  would  never  ariacy 
or  vest  in  him.  And  he  thought  that  the  will  and  intention 
of  the  devisor  was  well  pursued ;  and  first  he  said^  that  the 
words  were  observed  literally^  for  the  words  of  the  wUl  are, 
"  If  he  shall  cause  him  to  be  called  by  my  Christian  name 
and  simame,  namely,  Sampson  SheUon;^  and  so  it  is  done 
here,  for  the  son  was  baptized  and  called  by  the  name  of 
Sampson  Shelton,  which  was  the  Christian  and  simame  of  the 
devisor,  and  therefore  the  words  literally  observed.  And  the 
objection  that  he  is  also  called  by  the  simame  of  BrougJUon  is 
nothing,  for  the  will  does  not  appoint  that  the  son  shaQ  be 
called  by  the  name  of  Sampson  Shelton  only,  but  if  he  be 
called  by  that  name,  he  may  also  be  called  by  any  other 
name  without  violence  to  the  words  of  the  will:  but  the 
greater  question  is.  Whether  the  intention  be  well  observed  ? 
and  he  said,  that  it  appeared  to  him  that  it  was ;  for  although 
it  may  be  objected,  that  the  devisor  appointed  that  the  son 
should  be  caused  to  be  called  by  the  Christian  name  and  sir- 
name  of  the  devisor,  and  here  the  son  is  christened  by  the 
name  of  Sampson  Shelton,  and  therefore  he  cannot  take  upon 
himself  the  simame  of  Sheltony  as,  it  may  be  collected,  was 
the  intention  of  the  devisor ;  he  answered  that  although  the 
devisor  has  appointed  that  the  son  should  be  called  by  the 
Christian  name  and  simame  of  the  devisor,  yet  he  did  not 
appoint  that  the  Christian  name  and  simame  of  the  devisor 
should  be  the  Christian  name  and  simame  of  the  son,  but 
that  the  son  should  be  caused  to  be  called  by  the  Christian 
name  and  simame  of  the  devisor ;  and  so  he  is  by  baptizing 
•  him  by  the  name  of  Sampson  Shelton,  and  the  words,  "  cause 
him  to  be  called,"  &c.  are  as  much  as  to  say,  ''cause  him  to 
be  christened,"  by  the  Christian  and  simame  of  the  devisor. 
And  if  the  devisor  had  not  so  intended,  it  would  be  alto- 
gether uncertain  whether  the  remainder  would  ever  vest  or 
not,  and  tohen  it  would  so  vest,  and  tohat  act  would  be  suffi. 
cient  to  make  the  remainder  vest  in  him ;  for  admitting  that 
the  son  had  been  christened  by  the  name  of  Sampson  only,  it 
may  be  asked,  whether  an  individual  calling  of  the  son  by 
the  Christian  and  simame  of  Sampson  Shelton  would  make 
the  remainder  vest  in  him  ?  and  that  if  the  private  family  had 
called  him  by  the  simame  of  Shelton^  but  all  strangers  had 
called  him  by  the  simame  of  Broughton,  and  if  he  be  gene- 
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rally  called  by  the  simame  of  Shelton,  but  sometimes  he  is     Purefot 
also  called  by  the  sirname  oi  Broughton,  it  may  likewise  be    ^Rogers 
asked^  at  what  time  this  remainder  shall  vest  ?  whether  at  the  , 
time  when  he  was  first  called  by  the  simame  of  Skeltauy  or 
afterwards  ?     And  if  he  should  be  called  by  the  simame  of 
Shelton  for  the  first  five  years  of  his  age,  &nd  afterwards  by 
the  simame  of  BroughtoHy  shall  the  remainder  vest  in  him  or 
not?    Surely  it  will  never  be  reduced  to  any  certainty.   And 
although  the  law  will  presume  a  testator  ignorant  of  the  law, 
and  ifiops  consiUiy  it  is  always  in  support  of  a  will ;  and  for 
the  same  reason  the  law  presumes  a  testator  to  know  the 
law  as  well  as  any  other,  and  therefore  in  this  case  it  is  to  be 
mtended  that  the  testator  well  knew  that  if  he  had  appointed 
that  the  son  should  take  upon  him  his  simame,  it  would  be 
altogether  uncertain  at  what  time  the  remaiader  would  vest, 
aad  whether  it  would  ever  vest  or  not ;  wherefore  it  is  not  to 
be  interpreted  that  it  was  intended  that  the  reminder  should 
vest  in  the  son  before  he  was  capable  of  taking  upon  himself 
any  name,  and  therefore  his  intention  is  shewn.     And  the 
rather  because  he  has  appointed  the  mother  of  the  son  to 
cause  him  to  be  called  (for  by  reason  of  his  infancy  he  could 
not  call  himself)  by  the  Christian  and  simame  of  the  devisor 
as  soon  as  the  devisor  intended  the  remainder  should  vest, 
and  therefore  it  ought  of  necessity  to  be  before  the  infant  was 
capable  to  take  upon  himself  any  simame.     And  beside,  it 
would  be  absurd  to  say,  that  the  devisor  has  appointed  the 
mother  of  the  son  to  cause  him  to  be  called  by  such  a  name, 
which  it  was  not  in  her  power  to  do,  namely,  to  cause  him 
to  be  called  by  the  simame  of  Shelton  ;  for  it  is  wholly  to 
subvert  the  will  and  intention  of  the  devisor  to  constme  it  to 
be  nonsense  and  absurdity,  where  it  might  as  well  be  con- 
strued in  good  sense,  and  the  will  and  intention  of  the  de- 
visor upheld  by  it :  and  it  is  clear  that  the  devisor  intended 
that  the  remainder  should  vest  in  the  infancy  of  the  son ;  for 
he  has  devised  that  if  the  son  should  die  before  his  age  of  21 
years,  the  land  should  remain  to  his  right  heirs,  therefore  he 
intended  that  the  son  should  have  it   in   the  mean  time; 
wherefore  it  seemed  to  him  that  by  this  word  *'  calling"  in 
the  will,  the  devisor  meant  "  christening,"  and,  **  cause  him 
to  be  called,"  to  1^  the  same  thing  with,  **  cause  him  to  be 
christened."  .  And  as  to  the  objection  that,  he  said,  might  be 
made,  that  the  devisor  intended  a  perpetuating  of  his  simame 
by  his  will,  he  said  that  the  devisor  has  not  expressed  any 
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such  matter  in  his  will,  but  if  the  defendants  would  collect  it 
out  of  the  words  as  they  are  in  the  will,  they  may  as  we)l  col- 
lect that  he  intended  also  to  perpetuate  his  Chrietian  name, 
which  is  absurd  to  imagine ;  for  he  does  not  only  injoin  hu 
simame,  but  his  Christian  name  also  to  be  imposed  on  the 
son,  but  he  does  not  mention  that  either  the  one  name  or  the 
other  should  continue  longer  than  the  life  of  such  son.  And 
besides,  it  is  but  a  slippery  or  fragil  mean  of  perpetuating  his 
simame,  for  he  deyised  a  fee-simple  to  the  son,  which  the 
son  might  have  aliened,  or  the  tenements  might  descend  to 
daughters  who  would  change  their  names  by  marriage,  or 
they  might  descend  to  a  collateral  heir  of  another  simame ; 
and  therefore  it  cannot  be  intended  that  by  this  means  the 
devisor  intended  to  perpetuate  his  name  longer  than  for  the 
life  of  such  son :  Wherefore  he  concluded  both  points  for  the 
plaintiff,  that  the  contingent  remainder  was  not  destroyed, 
and  that  it  vested  in  the  lessor  of  the  plaintiff  by  christening 
him  by  the  name  of  Sampson  Sheltan.  (3)  And  so  he  prayed 
judgment  for  the  plaintiff. 


(3)  An  estate  was  devised  to  the  de- 
visor's sister  for  life,  remainder  to  Am^ 
brose  Saunders  in  tail,  with  several  re- 
mainders over  in  tail,  reversion  to  him- 
self in  fee,  *'  provided  always,  and  this 
"  devise  is  expressly  upon  this  condi- 
<<  tion,  that  whenever  it  shall  happen 
"  that  the  estate  shall  descend  or  come 
«  unto  any  of  the  persons  herein-before 
<<  named,  that  he  or  they  do  and  shall 
"  change  their  simame,  and  take  upon 
«  them  and  their  heirs  the  simame  of 
"  Wt/kes  only,  and  not  otherwise ;  *'  but 
in  this  proviso  there  was  no  devise 
over;  but  there  was  another  proviso 
prohibiting  waste,  in  which  there  was 
a  devise  over,  to  the  person  next  in- 
titled  to  the  premises,  of  the  place 
wasted :  The  tenant  for  life,  and  Am- 
hrose  Saunders  the  first  tenant  in  tail, 
were  the  devisor's  heir  at  law  :  The  te- 
nant for  life  died,  and  Ambrose  Saun- 
ders, who  was  then  become  the  devisor's 


sole  heir,  entered,  but  never  changed 
his  name  of  Saunders,  nor  took  the 
name  of  Wt/hess  He  suffered  a  com- 
mon recovery  to  the  use  of  himself  in 
fee,  and  died :  The  person  next  in  re* 
mainder  made  an  actual  entry  into  the 
premises  for  a  breach  of  the  proviso  by 
Ambrose  Saunders  not  taking  the  name 
of  Wf/kes  :  And  the  court  held  that  this 
was  not  a  limitation  or  conditional  li- 
mitation, but  a  condition,  and  also  a 
condition  subsequent;  and  that  the 
estate-tail  did  not  cease  upon  Ambrose 
Saunderss  not  taking  the  simame  of 
WyheSj  and  go  over  to  the  plaintiff, 
who  was  the  next  in  remainder;  and 
that  the  condition  was  destroyed  by 
the  recovery  suffered  h^  Ambrose  Saun* 
dersy  and  the  plaintiff  bad  no  title. 
4  Burr.  1929.  Gulliver  v.  Ashby.  I 
Black.  Rep.  607.  S.  C.  1  Wils.  ISO. 
Rhenish  v,  Martin,  (c) 


(c)  [See  further  5  B.  &  A.  544.  Doe  v.  Yates. 
Lowndes.    2  Scott,  71.  S.  C] 


1  Bing.  N.C.  618.  Daviesv* 
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Hak  chief  justice  said  to  Saunders^  that  he  had  taken  his     Purefoy 
foundation  too  large ;  for  he  said,  that  in  ail  cases  where  the    *•  Rogers 
particular  estate  is  merged  in  the  reversion,  there  the  contin-         o    erg.  ^ 
gent  remainder  is  gone,  though  there  is  no  devesting  of  any 
estate ;  and  therefore  he  said  that  if  there  be  tenant  for  life, 
remainder  in  tail  in  contingency,  remainder  over  in  tail  in 
esse,  if  tenant  for  life  and  he  in  remainder  in  tail  in  esse  levy  a 
fine  of  their  estates,  this  is  no  discontinuance,  or  devesting  of 
any  estate,  because  each  of  them  gives  such  estate  as  he  has, 
according  to  the  rule  in  Bredon^a  case*,  and  yet  the  mesne  •  i  Rep.  76.  a. 
contingent  remainder  is  thereby  destroyed.  (4) 

HoU  junior,  of  Grat/*6  Inn^  argued  for  the  defendants,  that 
here  the  contingent  remainder  is  destroyed  by  the  convey- 
ance of  the  reversion  to  the  particular  estate  before  the  con- 
tingency happened.  And  as  to  CardalPs  case,  he  said  it  was 
not  law,  and  is  denied  by  several  books.  And  the  case  in 
Co.  Litt.  28.  a.  before  cited,  is  an  express  authority  against 
the  resolution  in  CardalFs  case.  (5)    He  also  cited  Cra  Jac 


(4)  But  if  tenant  for  life  accepts  a 
line  come  ceOf  SfC.  from  a  stranger, 
though  this  is  a  forfeiture,  so  as  to 
intitle  a  remainder-man  to  enter,  for  he . 
thereby  affirms  on  record  the  reversion 
to  be  in  a  stranger,  Co.  Litt.  252.  a. 
yet  it  does  not  displace  or  devest  the 
remainder.  9  Rep.  106  b.  Margarei 
Podger's  case.  Therefore  where  A.  was 
tenant  for  life,  remainder  to  his  first 
son  in  tail,  &c.,  remainder  to  J9.  for 
life,  remainder  to  his  first  son  in  tail, 
&c,  il.  having  a  son,  accepted  a  fine 
from  jB.,  and  then  made  a  feoffment  in 
fee ;  then  S.  had  issue  a  son ;  it  was 
resolved,  that  the  acceptance  of  the 
fine  displaced  nothing ;  and  though  AJs 
feoffment  displaced  all  the  estates,  yet 
the  right  of  entry  in  the  son  of  A, 
supported  the  contingent  remainders. 
I  Vent  188.   Lloyd  v.  Brooking.     So 


if  there  be  a  tenant  for  life  of  a  copy» 
hold  estate  with  a  contingent  remainder 
over,  a  surrender  of  the  estate  by  te* 
nant  for  life,  before  the  contingency 
happens,  will  not  destroy  the  contin- 
gent remainder,  because  the  freehold 
and  inheritance  is  in  the  lord.  2  RoL 
Abr.  794.  pi  6.  Pawsey  v.  LowddU. 
Sty.  249. 273.  S.  C.  2  Vem.  24.3.  Mild^ 
mayy,Hungerford.{d)  So  where  culut 
que  trust  for  life  makes  a  feoffment  or 
any  other  conveyance,  it  is  no  forfeit- 
ure of  his  estate,  nor  does  it  destroy 
a  contingent  remainder  depending  on 
it;  because  having  no  legal  estate  in 
him,  any  conveyance  made  by  him 
passes  only  what  he  can  lawfully  grant, 
and  a  right  of  entry  resides  in  the  trus- 
tees, in  whom  the  legal  estate  is  vested. 
2  Freem.  218.  Penhey  v.  HurrelL 
(5)  It  was  also  denied  by  Lord  Hard" 


{d)  S.  P.  2  Ves.  jun.  209.  Haberg*  lands    are  destroyed    by  enfranchise^ 

^m  v.  Vincent.     10  Ves.  282.    Stans-  ment.     16  East,  406.   Boe  v.  Briggs. 

JiMv.  Habergham.    But  contingent  re-  Fearne,  7th  edition,  319. 
mainders   in   copyhold   or    customary 
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Purefoy  versus  Rogers  &  others. 


PuRBFOY      260.  Wood  v.  Itiffersoky  that  where  a  man  having  three  sons, 
V*  Rogers     John,  Edward,  and   William,  devised  to  John  his  son  his 
,     ^    ^"'  ,    lands  in  A.,  and  to  Edward,  his  lands  in  B.,  and  to  WUtiam, 
his  lands  in  C.>  and  that  if  any  of  them  died  the  others  fur- 
viving  should  be  his  heir  ;  and  afterwards  John  the  eldest,  who 
was  heir  to  the  devisor,  had  issue  and  died ;  and  whether  the 
land  in  A.  so  devised  to  John  should  remain  to  his  two 
brothers  Edward  and  William  was  the  question.    And  it  was 
adjudged  that  the  estate  devised  to  John  being  only  an  estate 
for  life,  and  the  reversion  and  inheritance  descending  to  him 
as  heir,  his  estate  for  life  was  merged;  wherefore  the  re- 
mainder being  only  a  contingent  remainder  was,  as  he  said, 
destroyed,  and  could  not  revive  or  take  effect  after  the  death 
of  John.  (6)     And  he  further  said,  that  if  the  reversion  once 
came  to  the  particular  estate  in  any  way  whatsoever,  the  par- 
•  s  Rep.  61.  a.    ticular  estate  is  merged ;  and  for  this  he  cited  Wiscofs  case  *, 
that  if  there  are  three  joint-tenants  for  life,  and  the  reversion 
is  granted  to  one  of  them :  now  the  jointure  is  severed  for 
the  third  part  of  that  joint-tenant  to  whom  the  reversion  is  so 
granted ;  which  proves,  as  he  said,  that  the  particular  estate 
was  merged  in  the  reversion.     And  he  said  also,  that  here 
Broughton  and  his  wife  took  by  entireties,  and  he  cited  Litt 
t  Ca  Litt         8.  291.  t  to  this  purpose,  which  was  not  denied ;  therefore 
187.  a.  b.  the  estate  for  life  in  the  wife  in  the  whole  tenements  was 

totally  merged.  —  And  as  to  the  other  point  he  did  not  say 
any  thing,  because,  as  he  said,  it  was  clear  that  the  remamder 
was  destroyed  before  the  contingency  happened,  and  so  that 
point  could  not  come  in  debate. 

Hale  chief  justice.     By  the  bargain  and  sale  and  fine  of 

John  Shelton  to  Broughton  and  his  wife,  the  estate  for  life 

[  S87  ]       in  the  wife  was  merged  for  the  time,  although  the  wife  after 

coverture  might  wave  the  estate  granted  by  the  bargain  and 

sale  and  fine,  and  claim  her  first  estate  for  life ;  but  the  par- 


wicke  in  Hooker  v.  Hooker ^  Cas.  temp. 
Hardw.  17.«  who  said  that  it  was  denied 
in  2  Saund.  S86.  and  in  a  like  case  in 
the  C.  B.  by  Bridgman, 

(6)  This  case  is  incorrectly  reported 
in  Croke,  but  rightly  in  1  Buls.  61.  In 
the  report  of  the  case  in  Croke  there  is 
a  mistake,  both  as  to  the  state  of  the 
case,  and  the  judgment.  It  is  said  by 
the  court  in  Fortescue  v.  Abbott^  Pollex. 


481.  Sir  T.  Jones  79.  that  upon  in- 
spection of  the  roll,  which  is  7  Jac.  1. 
K.  B.  Rol.  155.  the  words  were,  '*If 
f*  any  of  my  sons  die,  the  one  to  be  the 
<<  other's  heir : "  which  were  adjudged 
void,  inasmuch  as  they  imported  no 
certainty  which  of  the  survivors,  or 
whether  both,  should  have  the  share  of 
the  son  dying,  and  judgment  was  given 
for  the  defendant. 
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ticukr  estate  being  once  merged,  the  contingent  remainder 
is  wholly  destroyed,  though  the  particular  estate  should  be 
revived  again.  For  he  said  that  if  the  contingent  remainder 
cannot  ti^e  effect  immediately  on  the  first  determination 
of  the  particular  estate,  whether  it  be  determined  by  merger 
or  surrender,  or  in  any  other  way  whatsoever,  it  will  never 
vest  afterwards,  though  the  particular  estate  should  come  in 
use  again«  (7) 


PUREFOtr 

r.  Rogers 

Sc  others. 


Jf  a  contingent 
remainder  can- 
not take  effect 
on  the  deter- 
mination of  the 
particular 
estate,  in  what 


(7)  So  where  T.  L.  devised  land  to 
H.  Z.  for  life,  remainder  to  his  first 
and  other  sons  in  tail-male,  and  for  de- 
fault of  such  issue,  remainder  over  to 
RL,  in  like  manner,  and  died;  H, L. 
married  and  died  without  issue,  leaving 
his  wife  ensient  with  a  son  ;  B.  Z.  en- 
tered as  in  his  remainder,  and  after- 
wards the  posthumous  son  was  born ; 
and  the  question  was,  whether  this  son 
was  intitled  to  the  remainder  under  the 
limitation  ?  And  it  was  adjudged  in  the 
Common  Pleas,  and  that  judgment  af- 
firmed in  the  King's  Bench,  that  such 
posthumous  son  could  not  take,  because 
he  was  not  born  when  the  particular 
estate  determined;  and^that  instantly 
on  the  death  of  H.  L.  the  remainder 
limited  over  to  i?.  Z.  vested  in  him,  and 
could  not  be  defeated,  though  H,  Z. 
had  a  son  born  afterwards.  This  judg- 
ment was  afterwards  reversed  in  the 
House  of  Lords  against  the  opinion  of 
all  the  judges,  who  were  much  dissa- 
tisfied with  the  reversal,  and  strongly 
hiamed  Mr.  Baron  TurtoUy  before  whom 
the  ejectment  was  tried,  for  permitting 
so  clear  and  certain  a  rule  of  law  to  be 
found  specially.  1  Salk.  227*  Heeve  v. 
Long.  4  Mod.  282.  3  Lev.  408.  Carth. 
309.  S.  C.  This  however  occasioned 
the  statute  10  &  11  W.  3.  c.  16.  to  be 
made,  by  which  it  is  enacted,  "that 
"  wheie  any  estate  is,  by  marriage,  or 
'*  other  settlement^  limited  in  remainder 
"  to,  or  to  the  use  of,  the  first  or  other 
**  sons  of  the  body  of  any  person,  with 
**  remainder  over  to,  or  to  the  use  of, 
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'*  any  other  person^  or  in  remainder  to, 
"  or  to  the  use  of,  daughters,  with  re- 
"  mainder  to  any  other  persons,  any 
"  son  or  daughter  of  such  person  born 
**  after  the  decease  of  the  father,  may 
**  take  such  estate  in  the  same  manner 
*•  as  if  bom  in  the  life-time  of  the  fa- 
"  ther,  although  no  estate  be  limited  to 
"  trustees  |  to  preserve  the  contingent 
**  remainder."  It  is  observable  that 
the  statute  is  confined  to  marriage  or 
otiier  settlements  by  which  the  legisla- 
ture not  only  meant  by  implication  to 
affirm  the  decision  of  the  House  of 
Lords,  but  also  to  establish,  that  the 
same  principle  should  govern  the  case 
where  the  limitation  was  by  deed  or 
settlement.  And  if  taken  literally,  the 
statute  does  not  apply  to  the  case  of  a 
posthumous  son  entitled  to  a  remainder 
upon  the  death  of  a  stranger ;  though 
there  is  no  doubt  that  the  operation  of 
the  statute  must  be  extended  to  all 
such  children,  whether  they  are  the 
children  of  the  person  upon  whose 
death  the  remainder  takes  place,  or  of 
some  other  person*  4  Ves.  junior,  334, 
335.342.  Tkellussony.  Woodford.  Since 
the  statute,  posthumous  children  are 
considered  to  all  intents  and  purposes 
as  actually  born.  Ibid.  334.  1  T.  II. 
634.  Roe  v.  Quarterhy. 

So  a  contingent  remainder  limited  hy 
way  of  nsef  must  vest  during  the  par- 
ticular estate,  or  eo  instanti  when  the 
particular  estate  ends,  as  well  as  where 
the  contingent  remainder  is  created  by 
a  conveyance  at  common  law.    1  Rep. 


887  a  Purefoy  versus  Eogers  &  others. 


PuREFOT  Wherefore  he  said  that  here  the  contingent  remainder  was 

V.  Rogers  destroyed,  and  the  plaintiff  has  no  title.     And  he  answered 

,  ^  ^^^^^^' ,  to  the  said  case  of  Co.  Litt.  28.  a.  that  it  was  true  where  an 

way  soever  it  ia  ^^te  in  esse,  and  a  contingent  remainder,  with  the  remainder 

determined,  it  oTcr  to  him  who  had  the  first  estate  in  esse,  are  limited  toge^ 

aaerwards,  thcr  by  (me  and  the  same  conveyance,  there  the  remainder  in 

though  the  par-  ^g^g  Jg  yestcd  Until  the  Contingent  remainder  comes  in  esse, 

ticular  estate  -_  ,  tui  -i         iT»«^ti. 

should  reyi?e.  <uia  then  the  estates  shall  be  opened  and  disjomed  by  the 
letting  in  of  the  contingent  remainder,  because  they  were 
all  created  together  by  the  same  conveyance,  and  therefore 
the  estates  shall  be  opened  and  closed  as  they  are  appointed 
by  the  original  conveyance ;  but  otherwise  it  is  when  the  re- 
mainder in  esse  comes  to  the  particular  estate  by  any  ffrant  or 
conveyance  made  after  the  original  conveyance,  for  there  the 
•  2  Rep.  cob.'  contingent  remainder  will  be  destroyed ;  as  in  IFiscofa  case  * 
^  ^  aforesaid,  if  lands  are  given  to  three  men  and  to  the  heirs 

of  one  of  them,  now  they  are  joint-tenants  of  the  freehold, 
and  the  survivor  shall  hold  place  for  his  life ;  and  there  is  no 
merger,  because  the  fee  and  freehold  are  granted  and  created 
by  the  same  conveyance  and  at  the  same  time ;  but  if  lands 
are  given  to  three  men  for  life,  and  afterwards  one  of  them 
purchases  the  reversion,  now  the  jointure  is  severed  for  the 
third  part,  because  the  estate  in  jointure,  which  the  pur- 
chaser had  before,  is  now  merged  by  the  accession  of  the  re- 
version to  it. 

Twysden  justice  doubted  whether  the  devisor  intended  that 
the  son  which  his  wife-^  should  have  by  another  husband 
should  have  the  tenements,  or  whether  he  only  intended  that 
the  son  which  his  wife  should  have  by  the  devisor  himself 
should  have  the  tenements  devised.  But  the  chief  justice 
answered  that  it  was  clear  that  the  son  of  his  wife  by  any 
other  husband  should  have  the  tenements,  because  he  has 
enjoined  such  son  to  be  called  by  his  simame,  which  had  been 
superfluous  if  he  had  meant  only  a  son  of  his  own  body ;  and 
principly  because  the  devisor  appointed  by  his  will  that,  if 
the  son  should  die  before  the  age  of  21  years,  the  tenement 

138.  a.  Chudleigh*s  case.     As  where  in  fee,  such  feoffinent  will  destroy  the 

one  makes  a  feoffment  in  fee,  or  cove^  contingent  remainder  to  the  son.    JSf 

nants  to  stand  seised,  to  the  use  of  him-  fay's  case  cited  in  Cro.  Jac.  168.  Bauld 

self  for  life,  and  afterwards  to  the  use  v.   Wynston,      S.  C.   Cro.  Eliz,  636. 

of  his  first  son  in  tail  male ;  and  before  Moor,  5^^ 
the  birth  of  any  son,  makes  a  feoffment 
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should  go  to  the  right  heirs  of  the  devisor/ which  would  have 
*  been  supeiflaous^  if  he  had  not  intended  that  the  son  of  the 
wife  by  another  husband  should  take  by  the  devise ;  for  after 
the  death  of  the  son  of  the  devisor  himself^  the  tenements 
would  descend  to  the  right  heirs  of  the  devisor^  if  the  devisor 
had  not  appointed  it  so  by  his  will.  But  on  the  first  point 
of  the  case,  that  the  contingent  remainder  was  destroyed  by 
the  conveyance  of  the  inheritance  to  Brougkton  and  his  wife 
being  the  tenant  for  life,  whereby  the  particular  estate  for 
life  was  merged  before  the  birth  of  the  son,  the  court  gave 
judgment  for  the  defendants  nisiy  (8)  &c 

WinmngUm  for  the  plaintiff  said,  that  he  would  not  speak 


PUREPOY 
t^.  ROOSRS 

&  others. 

' , ' 

» [  S88  ] 


(8)  Lord  Chief  Jastice  WilkSy  in  de- 
livering the  opinion  of  the  judges  in  the 
House  of  Lords  in  the  case  oiParkhurst 
T.  Smithy  Willes's  Rep.  338.  says,  "that 
"  there  are  but  two  sorts  of  contingent 
"remainders  which  do  not  vest;  1st, 
"where  the  person  to  whom  the  re- 
"  mainder  is  limited  is  not  in  esse  at 
"  the  time  of  the  limitation  ;  2dly,  where 
'<  the  commencement  of  the  remainder 
"  depends  on  some  matter  collateral  to 
^the  determination  of  the  particular 
''  estate.  If  the  first  limitation  be  to 
*'  one  for  life,  and  the  next  limitation 
**  to  the  son  of  B.  who  at  the  time  has 
*'  no  children,  this  is  a  contingent  re- 


"  mainder  of  the  first  sort  If  there  be 
"  a  limitation  to  A.  for  life,  remainder 
"  to  B.  after  the  death  of  J.  S.,  or  when 
"  a  third  person  then  at  Rome  returns 
"  from  thence,  this  is  a  contingent 
"  remainder  of  the  second  sort  In 
"  the  first  case,  if  the  tenant  for  life 
<<  should  die  before  B.  has  a  son  bom, 
"  the  riemainder  never  vests  at  all.  And 
**  in  the  second  case,  if  B»  dies  before 
"  J.  S.f  or  before  the  man' returns  from 
"  Borne,  the  remainder  never  vests,  be- 
«  cause  the  death  of  J.  S.,  or  the  re- 
"  turn  of  the  person  from  Borne,  were 
"  both  conditions  precedent"  (e) 


(e)  [The  sort  of  contingent  re- 
mainder where  the  remainder  depends 
entirelj  on  a  contingent  determination 
of  the  preceding  estate  itself  appears  to 
be  here  omitted.  (See  2  Fearne,  122. 
10th  ed.)— By  stot  7  &  8  V.  c.  76.  (Act 
to  simplify  the  Transfer  of  Property) 
8*  &,  it  is  enacted,  <<  that  after  the  time  at 
**  which  this  Act  shall  come  into  opera- 
"  tioD  (f.  e.from  and  after  Dec  31. 1844) 
"  uo  estate  in  land  shall  be  created  by 
"way  of  contingent  remainder;  but 
"every  estate  which. before  that  time 
"  would  have  taken  effect  as  a  contingent 
"  remainder  shall  take  effect,  if  in  a  will 
"  or  codicil,  as  an  executory  devise, 


**  and,  if  in  a  deed,  as  an  executory 
^'  estate  of  the  same  nature  and  having 
^*  the  same  properties  as  an  executory 
**  devise :  And  contingent  remainders 
<*  existing  under  deeds,  wills,  or  instru- 
"  ments  executed  or  made  before  the 
*^  time  when  this  Act  shall  come  into 
'<  operation  shall  not  fail,  or  be  destroyed 
**  or  barred,  merely  by  reason  of  the 
<*  destruction  or  merger  of  any  pre- 
*^  ceding  estate,  or  its  determination  by 
"  any  other  means  than  the  natural  ef- 
<<  fluxion  of  the  time  of  such  preceding 
**  estate,  or  some  event  on  which  it 
<<  was  in  its  creation  limited  to  deter- 
«« mine."] 
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to  the  case,  unless  the  estate  limited  to  the  son  would  enure 
by  way  of  executory  devise ;  to  which  the  chief  -  justice  an- 
swered, that  clearly  it  was  not  an  executory  deyiae;  far  where 
a  contingency  is  limited  to  depend  on  an  estate  of  freehold  which 
is  capable  of  supporting  a  remainder,  it  shall  never  be  construed 
to  be  an  executory  devise,  but  a  contingent  remainder  only»  and 
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Where  a  con-  J 
tingency  xb  li- 
mited to  depend 
on  an  estate  of  . 

freehoidcapabie   not  Otherwise  (9) ;  wherefore  the  defendants  had  their  judg- 
a  rwSS^dCTf it    ment ;  for  it  was  not  moved  afterwai 

shall  be  oon- 

strued  to  be  a  contbgent  remainder  and  not  an  executory  de?ise. 


(9)  This  rule,  so  laid  down  by  Lord 
HaU^  has  been  uniformly  adhered  to 
ever  since*  4  Mod.  284.  Reeve  v.  Long. 
Skin.431.  Carth.310.  S.C.  1  Salk.224. 
Loddington  v.  Kime.  1  Ld.  Rajm.  208. 
S.C.  2Ve^,e\6.  Southbyy.StondiOuse. 
Com.  Rep.  372.  Walter  v.  Drew.  2  P. 
Will.  32.  Gore  v.  Gore.  Dougl.  758. 
Sd  edit.  Goodtith  v.  BiUington.  3  T.  R. 
489.  Ives  V.  Legge,  in  notis.  2  Bos. 
&  Pull.  295.  298.  Doe  v.  Scudamore. 
So  where  the  testator  devised  to  his 
wife  ybr  life^  remainder  to  his  son  E. 
for  99  years,  if  he  should  so  long  live, 
and  from  and  after  the  several  deceases 
of  his  wife  and  son,  to  the  heirs  of  the 
body  of  E.  The  mother  died  in  the 
life-time  of  E.  the  son ;  the  question 
was,  whether  the  devise  to  the  issue  of 
E.  was  good  by  way  of  executory  de- 
vise, or  was  a  contingent  remainder?  If 
the  former,  the  plaintiff  was  entitled  to 
recover;  but' if  the  latter,  it  was  de- 
stroyed  on  the  death  of  the  tenant  for 
life  during  E.'s  life,  for  want  of  a  par* 
ticular  estate  to  support  it.  Lord  Ken* 
yofiy  in  delivering  the  opinion  of  the 
court,  said,  that  if  ever  there  existed  a 
rule  respecting  executory  devises,  which 
had  uniformly  prevailed  without  any 
exception  to  the  contrary^  it  was  that 
which  was  laid  down  by  Lord  Hale  in 


the  case  of  Purefoy  v,  RogerSf  that 
<'  where  a  contingency  is  limited  to 
<'  depend  on  an  estate  of  freehold  which 
^'  is  capable  of  supporting  a  remainder, 
^<  it  shall  never  be  construed  to  be  an 
"  executory  devise,  but  a  contingent 
"  remainder  only,  and  not  otherwise." 
That  the  rule  applied  to,  and  must  go- 
vern the  case  before  them.  3  T-  R. 
763.  Doe  v.  Morgan.  (/) 

Executory  devises  bear  a  strong  re- 
semblance to  contingent  remainders,  and 
owe  their  origin  to  that  desire  which 
the  law  has  ever  shewn  to  give  effect 
to  the  clear  and  manifest  intent  of  a  tes- 
tator, if  by  any  means  it  can  be  done. 
2  Wils.  90.  For  where  it  was  plain  and 
evident  that  a  testator  intended  a  con- 
tingent remainder,  but  the  limitation 
could  not  operate  as  such  by  the  rules 
of  law,  there,  in  favour  of  wills,  and  to 
effectuate  the  intent,  and  also  from  a 
presumption  that  the  testator  was  nwps 
concilii  at  the  time  of  making  his  will, 
it  was  holden,  that  the  limitation  should 
take  effect  in  another  way,  namely,  as 
an  executory  devise  ;  which  was  formed 
on  the  model  of  springing  uses,  which 
were  well  known  and  very  frequent 
before  the  Statute  of  Uses ;  and  are 
allowed  since  within  certain  prescribed 
limits. 


(/)  [See  also  Accord.  2  B. 
613.S.C.] 


&  C.  926.  980.  Doc  v.  Selby.  4  D.  &  R.  608, 
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Note;  As  the  lessor  of  the  plaintiff  was  living,  there  waa 
no  question  made  what  estate  he  would  have  had  by  the  de- 
vise, if  the  remainder  had  been  vested  in  him,  whether  an 
estate  for  life,  or  in  fee.    But  it  seems  to  me,  that  he  would 
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A  proper  executory  devise  is,  (1  Ld. 
Raym.  207*)  where  a  testator  devises 
a  fee,  but,  upon  the  'happening  of  a 
particular  event,  limits  the  inheritance 
OTer  to  another  description  of  heirs. 
Such  a  limitation  over  cannot  take  effect 
as  a  eontingent  remainder^  because  it  is 
an  established  rule  of  law  that  a  fee 
cannot  be  limited  after  a  fee.  Co.  Litt. 
18.  a.  Vaug.  269.  Gardner  v.  Sheldon. 
And  therefore  where  an  estate  is  devised 
to  one  and  his  heirs,  and  if  he  dies 
unthoui  heirs,  it  shall  remain  over  to 
another,  this  last  limitation  is  void; 
Vang.  269. 271 .  Cro.  Car.  57.  Heam  v. 
AHen :  except  indeed  where  the  limit- 
ation over  is  to  a  person  who  is  a  col- 
lateral heir  of  the  devisee,  in  which  case 
the  word  Jieirs  is  construed  to  mean 
heirs  of  the  body,  from  the  apparent  in- 
tent; because  it  is  impossible  that  the 
devisee  should  die  without  an  heir,  while 
the  remainder-man  or  his  issue  continue. 
Cro.  Jac.  415.  WM  v.  Hearing.  Cas. 
temp.  Talb.  1.  Tyte  v.  WiUis.  1  P. 
Will.  23.  Nottingham  v.  Jennings.  Wil- 
les  s  Rep.  1 65.  Preston  v.  FunnelL  3  Lev. 
70.  Parker  v.  TJiacher.  2  P.  Will.  369. 
Attorney-General  v.  GiU.  1  Ves.  89. 
TiBmrgh  v.  Barhui.  Cowp.  234.  Mor- 
gan y.  Griffiths.  S.P.  admitted  in  Gin- 
ger V.  WhiU.  Willes's  Rep.  352.  Good- 
right  V.  Dunham.  Doug.  266,  267.  {g) 
So  if  lands  are  given  by  deed  to  one  and 
his  heirs,  so  long  as  J.  S.  has  heirs  of  his 
body,  remainder  over  in  fee,  the  re«- 
mainder  is  void,  because  the  first  taker 
has  a  fee,  though  it  be  a  base  and  deter- 


minable one ;  Co.  Litt  18.  b. ;  which 
seems  to  be  good  law,  notwithstanding 
the  doubt  which  Lord  Vaughan  enter- 
tained of  its  authority.  Vaugh.  269. 
And  where  land  was  devised  to  the  prior 
and  convent  of  B.,  so  that  they  should 
render  to  the  dean  and  chapter  of  St. 
Paufs  14  marks  a-year,  and  if  they 
failed  of  payment,  that  their  estate 
should  cease,  and  the  dean  and  chap- 
ter and  their  successors  should  have  it, 
it  was  held  by  Baldwin  and  Pitzherbert, 
the  two  greatest  lawyers  of  their  age, 
that  the  limitation  over  to  the  dean  and 
chapter  was  void;  because  the  first 
devise  carrying  a  fee,  nothing  after 
remained  to  be  disposed  of,  Dy.  S3,  a. 
And  though  this  doctrine  is  now  ex- 
ploded, yet  it  is  to  be  recollected  that 
the  case  of  Hinde  v.  Lyons,  19  Elis. 
3  Leon.  64.  70.  was  the  first  case  where 
the  contrary  received  a  solemn  decision. 
But  if  the  contingency,  upon  which 
the  limitation  over  after  a  fee  was  to 
take  place,  would  happen  within  such  a 
reasonable  time  as  that  the  estate  de- 
vised would  not  be  rendered  unalien- 
able for  a  longer  period,  than  an  estate 
limited  by  way  of  remainder  in  a  deed 
would  be,  it  was  thought  it  was  but 
.shewing  a  proper  indulgence  toymen's 
wills  to  give  effect  to  such  a  limitation 
under  the  name  of  an  executory  devise. 
As  where  a  testator  devised  to  T.  and 
his  heirs  for  ever,  and  if  T.  died  without 
issue,  living  W.,  then  fT.  should  have 
those  lands  to  him  and  his  heirs  for  ever. 
All  the  judges  agreed  that  it  was  a  good 


(g)  Accord.  6  Taunt.  485.    Doe  v. 
Blw^   See  also  4  M.  &  S.  61.  Dansey 


V.  Griffiths. 
Cann.'} 


[10B.&C.433.  Warey. 
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have  had  a  fee,  because  the  devisor  appointed  that  if  he 
should  die  within  the  age  of  21  years,  the  tenements  should 
go  to  the  right  heirs  of  the  devisor,  and  therefore  the  devisor 
intended  to  give  a  fee  to  the  son.    For  if  he  had  meant  to 


limitation  of  the  fee  to  W*  by  way  of 
executory  deviee^  upon  the  contingency 
of  T.*B  dying  without  issde  in  the  life- 
time of  W^  but  not  as  a  remainder;  for 
one  fee  cannot  be  in  remainder  after 
another ;  and  therefore  a  devise  to  one 
and  his  heirs,  and  if  he  die  without 
heirs^  remainder  to  another,  is  void,  and 
repugnant  to  the  estate,  and  the  cases 
of  Willcoke  and  Hamtnondy  cited  in 
Borastons  case,  S  Rep.  20.  b.  21.  a.,  and 
Fulmereton  v.  Steward  were  cited  as  in 
point.  Cro.  Jac.  590.  PeUs  v.  Brown. 
Bridg.  1.  S.  C.  This  is  a  leading  case 
upon  the  subject,  and  has  never  been 
departed  from,  but  is  referred  to  in  sub- 
sequent cases  as  the  foundation  of  this 
branch  of  the  law.  8  T.  R.  146.  Por- 
ter V.  Bradley.  7  T.  R.  596.  Boe  v. 
Jeffery.  So  where  a  testator  devised 
to  his  mother  for  life,  and  after  her 
death  to  his  brother  in  fee ;  provided, 
that  if  his  wife,  who  was  then  ensienty 
be  delivered  of  a  son,  then  the  land 
should  remain  to  him  in  fee,  and  dies ; 
and  a  son  is  born ;  it  was  held  that  the 
fee  of  the  brother  should  cease,  and 
vest  in  the  son  by  way  of  executory 
devise  on  the  happening  of  the  contin- 
gency. Dyer,  127.  a.  in  margine.  So 
whereiands  were  devised  to  G.  P.,  his 
heirs  and  assigns  for  ever;  but  if  he 
happen  to  die  before  he  attain  the  age 
of  21  years,  leaving  no  issue  living  at 
ike  time  of  his  deaths  then  over  to  C.  in 
fee;  this  was  held  to  be  a  good  executory 
devise  to  C.  2  Wils.  29.  Goodright  v. 
Searle.  So  where  there  was  a  devise 
of  lands  to  B,  in  fee,  and  of  other  lands 
to  C.  in  fee,  provided  that  if  either  died 
before  he  was  married,  or  before  21  and 
without  issue,  then  the  estate  of  him  so 


dying  should  go  to  the  survivor;  it  was 
adjudged  that  each  took  a  fee  with  an 
executory  devise  over  to  the  survivor. 
1  Rol.  Abr.  8S5,  836.  Banbury  v.  Cod- 
erell.  So  where  «/.  D.  devised  to  his 
son  P.  2>.,  his  heirs  and  assigns  for  ever, 
but  in  case  P.  2).  should  happen  to  die 
leaving  no  issue  behind  him;  then  over; 
it  was  contended,  that  there  was  no  case 
of  real  property  where  the  words  "  leav- 
<'  ing  no  issue  "  were  to  be  confined  to 
**  leaving  no  issue  at  the  time  of  thede- 
**  vjsee's  death,"  unless  particular  words 
were  added,  which  necessarily  limit 
them  to  that  meaning ;  and  that  the  con- 
tingency in  that  case,  which  was  not  to 
take  place  till  an  indefinite  failure  of 
issue  of  P.  D.  was  too  remote ;  and  that 
Lord  Macclesfield  took  a  distinction 
in  ForAe  v.  Chapman,  1  P.  Will.  66S. 
between  real  and  personal  property, 
namely,  that  *<  dying  without  issue,"  as 
applied  to  personal  estate  must  be  taken 
to  mean  dying  without  issue  (U  the  time 
of  the  death;  but  as  applied  to  freehoUy 
they  meant  an  indefinite  failure  of  issue; 
and  that  this  distinction  was  recognised 
by  Lord  Hardwieke  in  Sheffield  v.  Lord 
Orrery.  3  Atk.  288.  But  it  was  held 
by  the  court,  that  the  first  part  of  the 
devise  to  P.  D.  prima  facie  carried  a 
fee,  and  was  not  restrained  by  any  sub- 
sequent words ;  that  the  additional 
words,  *'  leaving  no  issue  behind  him,** 
necessarily  imported,  that  the  testator 
meant  at  the  time  of  his  son's  death, 
and  that  it  was  not  distinguishable  from 
the  case  of  Pells  v.  Brown;  and  there- 
fore they  were  of  opinion  thct  the  limit- 
ation over  was  good  by  way  of  ex- 
ecutory devise.  And  Lord  Kenyan 
seemed  to  doubt  the  soundness  of  the 
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^re  only  an  estate  for  life  to  the  son^  it  would  have  been  to 
no  pnipoee  to  appoint  the  tenements  to  remain  to  the  right 
heirs  of  the  devisor,  if  the  infant  should  die  within  age,  for 
the  law  would  have  directed  it  without  the  appointment  of 
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disthiction  taken  by  Lord  Macclesfield 
in  the  above-mentioned  case  of  Forth 
T.  Chapman.  3  T.  R.  143.  Porter  v. 
Bradley.  So  where  lands  were  devised 
to  T.  F.  and  to  his  heirs  for  ever ;  but 
in  case  he  should  depart  this  life  and 
kace  no  issue,  then  to  C.  M.  and  S.^  or 
the  survivor  or  survivors  of  them,  to  be 
equally  divided  betwixt  them,  share  and 
share  alike  ;  Lord  Kenyonj  in  delivering 
the  opinion  of  the  court,  said,  that  it 
was  a  question  of  construction  depend- 
iog  on  the  intention  of  the  party ;  and 
that  the  question  was,  whether,  from  the 
whole  context  of  the  will  it  could  be 
collected,  that  when  an  estate  was  given 
to  Am  and  his  heirs  for  ever,  but  if  he 
should  die  and  leave  no  issue,  then  over, 
the  testator  meant  dying  without  issue 
living  at  the  death  of  the  first  taher  f 
That  on  looking  through  the  whole  of 
the  will  the  court  had  no  doubt  but 


that  the  testator  meant,  that  the  dying 
without  issue  was  confined  to  a  failure 
of  issue  at  the  death  of  the  first  taker ; 
for  the  persons,  to  whom  it  was  given 
over,  were  then  in  existence,  and  life 
estates  were  only  given  to  them;  and 
taking  that  into  consideration,  it  was 
impossible  not  to  see  that  the  failure  of 
issue  intended  by  the  testator  was  to 
be  a  failure  of  issue  at  the  death  of  the 
first  taker.  7  T.  R.  589.  Roe  v.  Jeffery. 
So  where  a  devise  was  to  S.  S.^  her 
heirs  and  assigns  for  ever :  but  if  she 
happen  to  die  leaving  no  child  or  chil' 
dren  lawful  issue  of  her  body  living  at 
the  time  of  her  deaths  then  to  F.  B.  and 
his  heirs ;  the  court  held  that  the  devise 
in  fee  to  S,  S,  was  not  restrained  by  the 
subsequent  words  to  an  estate-tail,  but 
that  the  devise  over  to  F,  B,  was  a  good 
executory  devise.  2  Bos.  &  PulL  324. 
Doe  V.  Wetton.  (h) 


(h)  So  where  the  devise  was  to  M.H, 
her  heirs,  &c.  for  ever;  and  in  case  31. 
H.  shall  happen  to  die  and  leave  no 
child  or  children^  then  to  J.  B.  and  her 
heirs  for  ever,  paying  the  sum  of  1000/. 
to  the  executor  or  executors  of  M.  H.<, 
or  to  such  person  as  M.  H.  by  her  will 
should  appoint:  it  was  held,  that  the 
words  "  child  or  children,"  were  here 
synonymous  with  "  issue ; "'  and  that 
this  was  not  the  devise  of  an  estate  tail 
to  M.  H.  but  of  an  estate  in  fee  to 
M.  H.y  with  a  good  executory  devise 
over  to  /.  B.y  in  case  M.  H.  died  leav- 
ing no  issue  living  at  her  death.  1  B. 
&  A.  713.  Doe  v.  Wel^)er. 

In  Porter  v.  Bradley,  Lord  Kenyon, 
as  is  remarked  above,  doubted  the 
soundneM  of  the  rule  laid  down  by  Lord 


Macclesfield  in  Forth  v.  Chapman,  and 
he  added,  that  a  great  deal  of  argument 
was  necessary  to  convince  him,  that 
in  the  case  of  realty,  the  words  <<  leav- 
ing no  issue,"  should  be  taken  to  mean 
an  indefinite  failure  of  issue.  How- 
ever, in  Crooke  v.  De  Vandes,  9  Ves. 
203.,  Lord  Eldon  said,  that  the  dictum 
of  Lord  Kenyon  in  Porter  v.  Bradley 
went  to  shake  settled  rules  to  their  very 
foundation,  and  that  he  had  heard  the 
case  of  Forth  v.  Chapman  cited  for . 
years,  and  repeatedly  by  Lord  Kenyon 
himself,  as  not  to  be  shaken.  See  also 
6  T.  R.  337.  Daintry  v.  Daintry,  where 
the  distinction  of  Lord  Macclesfield  was 
recognised  and  acted  upon  by  Lord 
Kenyon.  The  case  of  Croohe  v.  De 
Vandes  was  this :  The  testator  devised 
p  F  4 
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the  devisor.  And  therefore  when  the  devisor  makes  a  special 
appointment  of  it,  it  ought  to  be  intended  that  the  de- 
visor gave  a  fee  to  the  son:  And  the  words  of  the  will 
may  well  cany  such  construction,  as  I  thinlu     Qumre  iamait 

5-^.(10). 


One  of  the  properties  of  executory    or  barred  by  any  mode  of  conveyance, 
devises  is,  that  they  cannot  be  aliened    whether  by  recovery,  fine,   or  other- 


freehold  estates  and  leases  to  his  daugh- 
ter during  her  life,  and  at  her  decease 
to  his  grandson  and  the  heirs  of  his 
body  lawfully  issuing,  and  if  he  had  no 
such  heirtf  to  the  heirs  of  his  daughter: 
Lord  Eldon  wa^  of  opinion,  that  as  the 
words,  **  if  he  has  no  such  heirs,"  did 
not  point  to  any  time  less  indefinite 
than  a  general  failure  of  such  issue, 
they  would  not  confine  it ;  and  that  the 
grandson  therefore  took  an  estate  tail 
in  the  freehold,  and  the  absolute  in- 
terest in  the  leasehold.  But  his  lord- 
ship admitted,  <<  that  where  a  lease- 
^'  hold  estate  is  given  to  a  person  and 
"  the  heirs  of  his  body,  with  a  limitation 
<'  over,  if  he  dies  and  leaves  no  such 
<<  heirs,  the  settled  construction  was, 
<<  that  it  meant  at  his  death,  and  that 
"  it  was  therefore  a  good  executory 
<'  bequest,  to  take  place  at  that  event." 
See  Fearne,  475.  ?th  edition,  note  by 
Mr.  Bailer,  So  in  12  East,  253.  Tenny 
v.  Agar^  the  testator  devised  lands  to 
^is  son  and  his  heirs  for  ever ;  and  as 
to  nine  closes,  part  of  the  lands,  he  an« 
nexed  a  condition,  that  the  son  should 
pay  to  the  testator's  daughter  12/.  a 
year  till  she  came  of  age,  and  then  pay 
her  300/.,  with  a  proviso,  that  in  default 
of  payment  she  should  enter  into  the 
nine  closes,  and  enjo}'  them  to  her  and 
her  heirs  for  ever ;  and  in  case  his  son 
and  daughter  both  died  ^oWiout  leaving 
any  child  or  issue^  then  he  devised  the 
reversion  and  inheritance  of  a//  his  lands 
to  i2.  A.    It  was  held,  that  the  son  took 


an  estate  tail,  with  remainder  in  tail  by 
implication  to  his  sister,  with  remainder 
in  fee  over  to  R.  A.f  and  not  a  fee  with 
an  executory  devise  over  Ui  R.  A»  An- 
other case  to  this  effect  is  Iktnseyv. 
Griffith,  4fM.&S.6U  There  land  vas 
devised  to  12.  2>.,  the  testatoi^s  eldest 
son,^  .and  his  heirs ;  but  if  it  should 
happen  that  R.  2>.  should  die  and  leave 
no  issudi  then  to  the  testator's  son  W, 
2).  and  his. heirs;  and  if  he  should  die 
without  issue,  to  the  testator's  son  E,D. 
It  was  held,  that  R.  D.  took  an  estate- 
tail.  These  decisions  appear  to  esta- 
blish the  rule  oi  Forth  v.  Chapman  thus 
far;  that  in  cases  of  personal  estates, 
the  court  will  incline  to  lay  hold  of  any 
circumstance  or  expression  in  the  will 
to  tie  up  the  generality  of  the  words, 
'<  dying  without  issue,"  and  to  confine 
it  to  dying  vithout  issue  living  at  the 
time  of  the  persons  decease;  but  in 
the  case  of  a  real  estate,  the  construc- 
tion is  generally  otherwise.  See  Feame*s 
£ssay,  7th  edition,  468,  et  seq.  [See 
further  as  to  the  case  of  real  estate, 
3  Bing.  13.  Glover  v.  Monckton.  10 
Moo.  453.  S.  C.  5  Bing.  243.  RaggtU 
V.  Beaty.  2  Moo.  &  P.  512.  S.  C.  4 
Bing.  N.  C.  333.  Doe  v.  Simpson. 
5  Scott,  770.  S.  C.  1  B.  &  Ad.  318. 
Doe  V.  Owens.  7  A.  &  E.  536.  Doe  v. 
BuHirt.  3  N.  &  P.  197.  S.  C.  8Sim.4w 
MacheU  v.  Weeding.  8  M.  &  W.  514* 
Doe  v.  Duesbury,  Upon  an  examina- 
tion of  all  the  authorities,  it  will  appear 
that  whenever  the  words  *'  die  without 
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wise  (A);  therefore  until  the  eontin- 
geDcy  happens  upon  which  the  limita^ 
tion  is  to  take  place,  executory  devises 
create  a  kind  of  perpetuity ;  for  which 
reason  the  law  has  put  them  under 
some  restraint,  and  circumscribed  the 
bounds  within  which  they  are  to  be 
allowed. 

At  first  it  was  held  that  the  contin* 
gency  must  happen  within  the  compass 
of  a  life  or  lives  in  being,  or  a  reason- 
able number  of  years  after ;  at  length 
it  was  extended  a  little  further,  .namely, 
to  a  child  en  ventre  sa  mere  at  the  time 
of  his  father's  deaths  because,  as  that 
contingency  must  necessarily  happen 


within  the  usual  time7of  gestation,  that 
construction  would  introduce  no  incon- 
venience :  and  the  rule  has  in  many  in- 
stances been  extended  to  21  years  after 
the  death  of  a  person  in  being,  as  in 
that  case  likewise  there  is  no  danger  of 
a  perpetuity.  Willes'sRep.21S.  Good' 
title  V.  Wood,  Therefore  it  is  now 
become  an  established  rule^  that  an  ex« 
ecutory  devise  is  good,  if  it  must  neces- 
sarily happen  within  a  life  or  lives  in 
being  and  21  years,  and  the  fraction  of 
another  year,  allowing  for  the  time  of 
gestation.  7  T.  R.  102.  Long  v. 
BiachaU.(J)  This  rule  was  adopted 
in  analogy  to  legal  formal  limitations. 


"leaving  issue*'  have  been  construed 
to  mean  *'  die  without  leaving  *  issue 
"  living  at  the  deaJth^  the  courts  have 
always  relied,  or  professed  to  rely,  on 
some  other  expressions  or  circumstances 
apparent  on  the  face  of  the  will,  and  have 
never  assumed  to  act  against  the  rule  of 
construction^  that  in  wiUs  of  real  estate, 
made  prior  to  the  year  1838,  these  words 
refer  to  a  general  failure  of  issue  at  any 
time,  however  remote.  8  M.  &  W.  532. 
Bat  with  respect  to  wills  made  on  or 
after  the  1st  day  of  January  1838,  it  is 
enacted  by  stat.  1  Vict,  c  26.  (Act  for 
the  Amendment  of  the  Law  with  respect 
to  Wills)  8. 29*  "  that  in  any  devise  or 
^  bequest  of  real  or  personal  estate,  the 
"  words  '  die  without  issue,'  or  *  die 
"  *  without  leaving  issue,*  or,  '  have  no 
"  *  issue,'  or  any  other  words  which 
"  may  import  either  a  want  or  failure 
'*  of  issue  of  any  person  in  his  life-time, 
"  or  at  the  time  of  his  death,  or  an  in- 
'^  definite  failure  of  his  issue,  shall  be 
"  construed  to  mean  a  want  or  failure 
"  of  issue  in  the  life-time,  or  at  the 
"  time  of  the  death  of  such  person,  and 
"  not  an  indefinite  failure  of  his  isauet 
'*  iinless  a  contrary  intention  shall  ap- 


«« pear  by  the  will,  by  reason  of  such 
*^  person  having  a  prior  estate  tail,  or 
**  of  a  preceding  gift,  being,  without 
"  any  implication  arising  from  such 
"  words,  a  limitation  of  an  estate  tail 
'*  to  such  person  or  issue,  or  otherwise ; 
'^  Provided,  that  this  Act  shall  not  ex- 
*'  tend  to  cases  where  such  words  as 
"  aforesaid  import  if  no  issue  described 
"  in  a  preceding  gift  shall  be  born,  or 
"  if  there  shall  be  no  issue  who  shall 
"  live  to  attain  the  age,  or  otherwise 
*'  answer  the  description  required  for 
''  obtaining  a  vested  estate  by  a  prc- 
"  ceding  gift  to  such  issue.] 

(k)  But  where  there  is  a  devise  in 
fee  with  an  executory  devise  over,  a 
question  has  been  made  whether  the 
limitation  over  may  be  barred  by  a  fine 
levied  by  the  tenant  in  fee,  and  non- 
claim  for  five  years  after  the  right  of 
entry  under  the  executory  devise  ac- 
crues. 6  Taunt.  263.  274.  RomiUy  v. 
James. 

(I)  [The  addition  of  the  period  of 
twenty-one  years  after  the  life  or  lives 
in  being  is  not  confined  to  cases  where 
there  is  a  minority,  but  the  limit  is  a 
life  or  lives  in  being,  and  twenty-one 
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namely,  for  a  life  or  lives  in  being,  Triih 
a  remainder  in  tail  to  unborn  children, 
who  cannot  bar  it  till  21 ;  and  the  frac- 
tion of  another  year,  since  the  statute 
of  William^  if  tenant  for  life  should 
leave  his  wife  ensierU.  3  T.  R.  146. 
Porter  v.  Bradley. 

2.  There  is  another  species  of  execu- 
tory devises,  where  a  testator  gives  a 
future  estate  to  arise  upon  a  contin- 
gency, or  at  a  certain  time,  and  does  not 
part  with  the  fee,  but  retains  it ;  and  on 
his  death  the  fee  descends  to  his  heir  in 
the  mean  time.  1  Salk.  229,  230.  As 
where  a  man  devised  to  his  wife  till  her 
son  attained  the  age  of  21,  and  then  that 
his  son  should  have  the  lands  to  him 
and  his  heirs ;  but  if  he  died  without 
issue  before  his  said  age,  then  to  his 
daughter  and  her  heirs^  this  was  ad- 
judged to  be  a  good  executory  devise  to 
the  daughter,  if  the  contingency  hap- 
pened, and  that  in  the  mean  time  the 
fee  descended  to  the  son  as  heir ;  but 
if  he  lived  to  21,  though  he  died  after 
without  issue ;  or  if  he  left  issue,  though 
he  died  before  21,  the  daughter  could 
not  have  the  lands^  because  her  brother 
was  to  die  before  21  and  without  issue 
to  intitle  her  to  take.  S  Leon.  64.  70. 
Hinde  v.  Lyons.  2  Rol.  Rep.  197. 217. 
Boulton'a  case.  Palm.  132.  S.  C.  1  Eq. 
Cas.  Abr.  188.  So  where  a  testator 
devises  lands  to  A»  in  fee  to  commence 
six  months  after  his  decease,  it  is  a  good 
executory  devise,  and  during  those  six 
months  the  estate  descends  and  conti- 
nues in  the  testator's  heir-at-law.  1  Lutw. 
798.  Clarke  v.  Smith.  S.  C.  cited  2  P. 
Will.  43.  (m)     So  where  a  man  seised 


in  fee  devised  to  trustees  for  500  yean 
upon  ^^ertain  trusts,  remainder  to  the 
first' and  other  sons  of  his  eldest  son  71, 
who  was  then  a  bachelor,  successively 
in  tail-male,  remainder  over ;  the  limita- 
tion to  the  unborn  son  of  T.  was  held 
good  by  way  of  executory  devise :  and 
it  was  also  held  that  the  inheritance  de- 
scended to  T.  till  he  bad  a  son,  or  till 
his  death  without  one.  2  P.  Will  28. 
Crore  V.  Gore.  In  this  case  it  is  to  be 
observed,  that  the  contingency,  upon 
which  the  executory  devise  is  limited 
to  the  first  son  of  T.y  mttst  in  all  events 
happen  on  the  death  of  7%  for  it  must 
take  place  either  on  the  birth  of  a  son 
to  T.y  or  on  his  death  without  having 
had  any  son.  And  where  a  man  having 
only  one  sister  and  heir,  who  had  issue 
-4.,  and  afterwards  married  FT.,  by 
whom  she  had  issue  B.  and  M.,  devised 
lands  to  his  sister  until  B»  should  attain 
21,  and  after  B.  should  have  attained 
that  age,  to  B.  and  his  heirs ;  and  if  B. 
should  die  before  21,  then  to  the  heirs 
of  the  body  of  W.  and  thfeir  heirs,  as 
they  should  attain  their  respective  ages 
of  21.  The  testator  died ;  B.  died  be- 
fore  21,  living  TF.,  and  afterwards  W. 
died.  It  was  adjudged  that  M,  either 
as  heir  of  A,  or  as  heir  of  the  body  of 
W.,  being  of  age  after  the  death  of  FK, 
took  the  estate  by  way  of  executor)' 
devise.  2  Mod.  289.  Taylor  v.  Bid^ 
dalL  There  itf'.,'who  was  the  heir  of 
the  body  of  TT.,  could  not  take  till  tlie 
death  of  W,,  because  nemo  est  harts 
viventis ;  and  as  that  heir  of  the  body 
of  W.  who  should  attain  21  might  not 
have  been  bom  before  his  father's  death, 


years  afterwards,  without  reference  to 
the  infancy  of  any  person  whatever. 
5  Taunt.  393.  Beard  v.  Westcoti.  10 
Bing.  140.  Cadell  v.  Palmer,  in  Dom. 
Proc.  SM00.&S.57I.  7Bligh,202.  S.C. 
But  in  this  last  case  it  was  further  de* 


cided  that  the  period  of  gestation  is  to 
be  allowed  in  those  cases  only  in  which 
the  gestation  exists.^ 

(m)  [See  also  3  Y.  &  J.  389.  Gard- 
ner  v.  Lyddon."} 
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and  the  estate  could  not  vest  in  him  till 
his  age  of  2I9  it  is  evident  the  estate 
might  possibly  not  have  vested  under 
that  limitation  till  21  years  after  a  pe- 
riod of  a  life  then  in  being.  So  where 
a  testator  devised  lands  unto  his  grand- 
son W.  S.  and  his  heirs ;  but  in  case 
JF.  S.  should  die  before  he  should  at^ 
tain  his  age  of  21  years,  then  to  his 
grandson  T.  S.y  and  if  T.  S.  should 
die  before  he  should  attain  his  age  of 
21  years,  then  to  such  other  son  of  the 
body  of  his  daughter  M.  S.  by  his  son* 
in-law  T,  S.f  as  should  happen  to  attain 
his  age  of  21  years  in  fee,  and  for  de- 
fault of  such  issue  reminder  over.  The 
testator  died  leaving  two  grandsons,  the 
said  W.  S.  and  T.  &,  who  both  died 
under  age ;  afterwards  another  son  A, 
of  the  body  of  M.  S.  by  T.  &  was 
bom ;  it  was  held  by  the  judges  of  the 
court  of  K.  B.  upon  a  case  sent  to  them, 
and  afterwards  decreed  by  Lord  Taibotf 
that  it  was  a  good  executory  devise  to 
this  after-bom  son  A.y  if  he  should  at- 
tain his  age  of  21  years ;  and  the  judges 
decided  it  upon  the  authority  of  the  last 
mentioned  case  of  Taylor  v.  Biddall; 
the  record  of  which  was  searched  and 
found  to  agree  in  the  material  parts  of 
it  with  the  printed  reports.  Cas.  temp. 
Talb.228.  S^hens  y.  Stephens.  In  this 
case  the  limitation  was  confined  to  vest 
at  the  infant's  age  of  21,  which  must 
necessarily  happen  within  21  years  after 
the  death  of  its  mother  M.  S.  who  was 
then  in  being.  So  where  a  devise  was 
to  the  child  with  which  the  testator's 
wife  was  then  ensientj  in  case  it  should 
be  a  son,  during  his  life,  and  after  his 
decease,  then  to  such  issue  male,  or  the 
descendants  of  such  issue  male,  of  such 
child,  as,  at  the  time  of  his  death, 
should  be  his  heir-at-law:  and  in  case, 
at  the  time  of  the  death  of  such  child, 
there  should  be  no  such  issue  male,  nor 
any  descendants  of  such  issue  male  then 
living,  or  in  case  such  child  should  not 


be  a  son,  then  to  P.  Z.  It  was  held 
that  it  was  a  good  executory  devise  over 
to  P.  X.  within  the  limits  allowed  by 
law  with  respect  to  executory  devises ; 
for  the  devise  over  to  P.  Z.  must  take 
effect,  if  at  all,  after  a  life  which  must 
be  in  being  within  nine  months  after 
the  devisor's  death.  7  T.  R.  100.  Lonff 
V.  BlachalL  This  case,  it  is  to  be  ob- 
served, begun  with  a  devise  to  a  post- 
humous child;  for  life,  with  a  limitation 
over,  upon  a  failure  of  issue  of  his  body 
at  his  death;  which  of  course  would 
include  an  heir  male  then  en  venire  sa 
mere  ;  for  as  the  devise  begun  with  the 
allowance  for  the  birth  of  a  posthumous 
child,  and  also  might  conclude  with  it, 
the  time  might  be  claimed  twice  over ; 
and  sathe  time  allowed  for  the  birth  of 
a  posthumous  child  after  lives  in  being 
and  21  years  might  be  enlarged  to  two 
periods  of  gestation.  And  therefore  in 
a  late  case,  it  was  objected  in  argument, 
either  that  the  effect  of  "beginning  an 
executory  devise  with  the  life  of  a  per- 
son in  the  womb  had  escaped  the  atten- 
tion of  the  court  of  King's  Bench  ;  or 
if  that  court  did  take  it  into  their  con- 
sideration, and  meant  to  say  that  the 
executory  devise  was  nevertheless  a 
valid  one,  then  it  was  insisted,  that  the 
opinion  T)f  the  judges  in  that  case  was 
questionable  as  having  exceeded  former 
determinations,  because  it  added  a  fur- 
ther period  to  the  boundary  of  execu- 
tory devises,  and  the  decision  had  the 
effect  of  takiilg  the  life  of  a  person  en 
ventre  sa  mere  for  a  life  in  being ;  but 
that  objection  was  over-ruled,  and  the 
case  of'  Long  v.  Blackall  was  allowed 
and  approved  of  to  be  a  case  of  un- 
doubted law.  4  Ves.  jun.  254.  27S. 
323.  341. 

But  if  an  executory  devise  may  not 
vest  within  the  limits  established  by  law 
for  executory  devises  to  take  place,  it 
is  void.  Thus  an  executory  devise  to 
take  effect  after  an  unborn  son  of  A, 
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should  attain  his  age  of  26  would  be 
void.  3  Burr.  1416.  Lade  v.  Holford. 
1  Black.  Rep.  428.  Amb.  479.  S.  C. 
So  where  an  advowson  was  devised  to 
the^r^^  or  other  son  of  B.  that  should  be 
bred  a  clergyman  in  holy  orders  in  fee : 
but  in  case  B.  should  have  no  stick  son^ 
then  to  C  in  fee,  it  was  holden  that 
both  devises  were  void^  as  depending 
on  too  remote  a  contingency ;  therefore 
though  B.  dies  without  having  had  a 
son»  the  heir-at-law  of  the  devisor,  and 
not  C  was  intitled.  2  H.  Black.  358. 
Proctor  V.  Bishop  of  Bath  and  Wells. 
1  Black.  Rep.  428.  Amb.  479.  S.  C.  (n) 
So  if  it  be  to  take  effect  after  an  indefi- 
nite failure  of  issue  of  any  one,  the  limi- 
tation over  is  too  remote,  and  there- 
fore void.  As  where  an  estate  was 
agreed  to  be  limited  by  marriage  arti- 
cles to  S.  M,  for  life^  remainder  to 
E.  W.  the  testatrix's  nephew  in  law  for 
life,  remainder  to  A.  Z.  her  niece  (his 
wife)  for  life,  remainder  to  their  first 
and  other  sons  successively  in  tail,  re- 
mainder to  their  first  and  other  daugh- 
ters successively  in  tail,  with  the  rever- 
sion to  the  testatrix  in  fee.  Afterwards 
testatrix  by  her  will,  reciting  that  the 
estate  was  limited,  or  agreed  to  be 
limited^  after  her  own  death,  and  the 
death  of  her  nephew  in  law  and  niece, 
and  in  default  of  issue  of  their  two  bodies^ 
to  herself  in  fee,  devised  the  inheritance 
to  the  heirs  of  the  body  of  the  niece  A.  L. 
by  any  other  husband^  and  for  want  of 
such  issue  to  her  nephew  C.  Z.  and  the 
heirs  of  his  body,  remainder  over;  it 
was  held  that  the  first  devise  to  the 
heirs  of  the  body  of  the  niece  by  any 
other  husband  was  too  remote,  and  of 


course  the  second  was  so  too ;  and  Lord 
Mansfield^  in  giving  judgment,  said, 
that  the  whole  of  the  case  was,  whether 
the  testatrix  intended  by  the  devise  to 
give  the  heirs  of  the  body  of  her  mece 
A.Lfby  a  second  hmbandy  the  remain^ 
der,  reversion,  or  estate^  (whatever  it  be 
called)  after  the  death  of  herself,  E.  W. 
and  A.  Z.  and  failure  of  issue  be^ 
tween  them,  or  whether  she  meant  to 
give  an  estate  in  possessiony  to  the  issue 
of  ul.  Z.  by  a  second  husband.  And 
the  court  being  clear  that  it  was  not  an 
imihediate  devise,  but  a  future  one,  to 
take  place  after  an  indefinite  failure  of 
issue  between  the  said  E»  W,  and  her 
niece,  held  that  .the  first  devise  to  the 
heirs  of  the  body  ofthenieoe  by  any  other 
husbandf  was  void  in  its  creation,  as  too 
remote,  and  therefore  could  not  take 
effect  as  an  executory  devise.  2  Burr. 
873.  Goodman  v.  Goodriyht  1  BL 
Rep.  188.  Doug.  507.  note  3.  S.  C. 

It  has  been  held,  in  support  of  a  tes- 
tator's intent,  that  a  limitation  in  a  will 
which,  in  one  event,  would  have  ope- 
rated as  a  contingent  remainder,  but 
which  event  did  not  happen,  should 
operate  as  an  executory  devise,  provided 
it  falls  iiithin  the  established  rule  of 
law  respecting  executory  devises,  (o) 
As  where  a  devise  was  to  S.  son  of  J» 
for  life,  remainder  to  his  first  and  other 
sons  in  tail-male,  remainder  to  any 
other  son  or  sons  of  the  said  J*  who  had 
no  other  son  then  bom,  renuiinder  over. 
S.  died  in  the  life*time  of  the  testator 
without  issue,  and  afterwards  the  tes- 
tator died ;  it  was  held  by  Lord  Talbot 
that  on  the  event  which  happened, 
namely,  JS,*s  death  in  the  testator  s  life* 


(n)  [See  also  2  CI.  k  Fin.  611.  Tol- 
lemache  v.  Coventry.  8  Bligh,  547*  S.  C. 
10  Sim.  495.  Ibbetson  v.  Ibbetson."] 

(p)  [So  it  may  happen  that  an  estate 
may  be  devised  over  in  either  of  two 


events ;  and  that  in  one  event  the  de- 
vise may  operate  as  a  contingent  re- 
mainder, in  the  other,  as  an  executory 
devise.  2  B.  &  C.  926.  93a  Doe  v. 
Selby,    4  D.  &  R.  608.  S-C.^ 
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time,  it  would  best  effectuate  the  testa^ 
tor's  intent  to  construe  the  limitation 
over  to  the  first  and  other  sons  of  •/!, 
to  be  an  executory  devise^  though  if  JS^ 
had  sunrived  the  testator,  they  would 
have  operated  as  contingent  remainders. 
Cas.  temp.  Talb.  44*  Hopkins  v.  Uop^ 
hns^  See  Brawnsword  v.  Edwards* 
2  Yes.  240.  S.  P.  So  where  a  man, 
having  a  reversion  in  fee  of  certain 
premises  expectant  on  the  death  of  his 
eldest  son  T»  who  was  tenant  for  life 
thereof,  devised  the  same  from  and  after 
his  son's  decease  to  the  heirs  male  of  the 
body  of  the  said  son  begotten  in  lawful 
marriage,  and  in  default  of  such  issue, 
to  the  use  and  behoof  of  the  testator's 
second  and  other  sons  in  tail-male,  and 
for  want  of  such  issue  to  the  testator's 
right  heirs*  The  testator  died  leaving 
his  said  son  T.  and  C  another  son. 
Afterwards  T.  died  unmarried,  without 
ever  having  had  issue,  and  C  survived 
him.  It  was  held  that  the  limitation 
over  to  the  other  son]  was  a  good  exe- 
cutory devise  to  him,  vesting  in  posses- 
sion either  on  (he  death  of  T.  without 
leaving  issue  male ;  or  as  a  remainder 
after  an  estate  tail  on  his  death  leaving 
issue  male.  And  Lord  Mansfield  in  de- 
livering the  judgment  of  the  court,  said, 
that  there  were  two  ways  in  which  the 
limitation  to  the  second  and  other  sons, 
in  default  of  heirs-male  of  the  body  of 
T^  might  take  effect.  1.  If  T.  died 
leaving  issue  male,  then  the  estate  to 
the  second  son  took  effect  immediately 
as  a  remainder  expectant,  which  might 
be  barred  by  a  recovery.  2.  Suppos- 
ing the  other  alternative  (which  really 
happened)  that  T.  had  no  son,  then  it 
was  an  executory  devise  to  the  second 
son,  if  T.  at  his  death  left  no  issue 
male,  and  that  it  was  within  the  limits 
established  by  law  to  prevent  perpe- 
tuities. That  an  obvious  objection  to 
the  alternative  in  that  case  was,  that,  if 
the  limitation  over  was  a  remainder^  it 


could  not  be  turned  into  an  executory 
devise :  That  was  true,  if  it  ever  vesi^ 
as  a  remainder;  but  in  that  case  it 
might,  or  might  not,  upon  a  contin- 
gency, and  it  never  did ;  and  he  cited 
the  above-mentioned  case  of  Hopkins  v. 
Hopkins^  and  Brownsword  v.  JEdtoards, 
Doug.  487.  Doe  v.  Fonnereau.  It  has 
been  doubted  whether  this  decision  is 
not  inconsistent  with  the  before-men<* 
tioned  case  of  Goodman  v.  Goodright, 
upon  the  authority  of  which  it  is  said 
to  be  founded*  There  seems  to  be 
much  weight  in  the  reasoning  of  the 
counsel  for  the  defendant  in  Doe  v. 
FonnereaUf  (Doug.  501.)  namely,  that 
the  same  argument  which  was  used  by 
the  counsel  for  the  plaintiff  in  that  case, 
and  afterwards  adopted  by  Lord  Mans* 
field  in  giving  the  judgment  of  the  courts 
is  applicable  to  the  case  of  Goodman  v. 
Goodright;  in  which  it  might  be  said, 
that  either  the  niece  A.  L.  must  die 
without  leaving  issue,  and  then  the 
nephew  C  X.'s  estate  would  vest  at  the 
death  of  a  person  in  esse;  or,  if  she 
had  issue,  the  executory  devise  to  the 
nephew  C  X.  would  immediately  vest  as 
a  remainder,  and  might  be  barred  when 
the  issue  came  of  age.  There  seems  -to 
have  been  no  danger  of  a  perpetuity  in 
the  case  of  Goodman  v.  Goodright,  Tlie 
death  of  the  niece  A.  L.  determined 
the  suspension  of  the  vesting  of  the 
estate.  If  she  had  had  issue  by  E.  W,, 
her  then  husband,  such  issue,  being  te- 
nants in  tail,  might  by  a  recovery  have 
barred  the  aunt's  reversion,  and  conse- 
quently her  devisees  of  the  reversion  : 
If  the  niece  had  had  issue  by  any  other 
husband,  such  issue  at  the  age  of  twenty- 
one  might  have  barred  all  the  remainders 
over.  And  if  she  died,  as  the  fact  was, 
without  issue,  the  devise  of  the  rever* 
sion  by  A.  W.  took  effect  in  C  Z.|  the 
devisee  in  remainder,  the  prior  estate  in 
contingency  never  having  taken  effect. 
With  regard  to  executory  devises  it 
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is  a  rule>  that  wherever  one  limitation 
of  a  devise  is  taken  to  be  executory, 
all  subsequent  limitations  must  likewise 
be  so  taken.  However  it  seems  to  be 
established^  that  whenever  the  first 
limitation  vests  in  possession,  those  that 
follow  vest  in  interest  at  the  same  time^ 
and  cease  to  be  executory^  and  become 
mere  vested  remainders  and  subject 
to  all  the  incidents  of  reminders,  as 
appears  by  the  before-mentioned  cases 
of  Stephens  v.  Stephens,  Hopkins  r. 
Hopkins,  and  Doe  v.  Fonnereau.  (p) 

8.  A  third  sort  of  executory  devises 
or  rather  bequests  is,  where  a  term  for 
years  or  other  personal  estate  is  be« 
queathed  to  one  for  life,  remainder  over 
to  another,  the  remainder  shall  take 
effect  as  an  executory  bequest.  At 
common  law,  if  a  man  had  granted  by 
deed  a  term  of  years  to  A.  for  life,  re- 
mainder over  to  B.i  A,  had  the  whole 
term  in  him ;  and  therefore  no  remainder 
could  be  limited  after  it.  But  when 
long  and  beneficial  terms  came  in  use, 
the  convenience  of  families  required 
that  they  might  be  settled  upon  a  child, 
after  the  death  of  the  parent  Such 
limitations  were  soon  allowed  to'  be 
created  by  wiU;  and  the  old  objections 
were  removed  by  changing  the  name 
from  remainders,  to  executory  bequests. 
And  it  makes  no  difference  whether 
the  term,  or  the  lease,  or  the  ^rm,  or 
the  use  and  occupation^  or  the  profits  of 
the  lands,  or  the  lands  themselves  are 


bequeathed.  8  Rep.  941  b.  95.  a.  Mat- 
theio  Manning's  case.  Cro.  Jac  198. 
Mallet  V.  Sackford.  1  RoL  Abr.  6ia 
(K.)  pi.  5.  10  Rep.  46.  b.  Lampe£s  case. 
1  Burr.  284.  Wright  v.  CartwrighL 
The  same  reason  required  that  such 
limitations  might  be  created  by  deed ; 
as,  for  instance,  marriage  settlements, 
to  answer  the  agreement  of  the  parties 
and  the  exigencies  of  families ;  there- 
fore, to  get  out  of  the  literal  authority 
of  the  old  cases,  an  ingenious  distinc- 
tion was  invented;  a  renudnder  might 
be  limited  for  the  residue  of  the  years, 
but  not  for  the  residue  of  the  tern* 
1  Burr.  284.  However,  in  this  last  case, 
it  was  adjudged,  that  where  a  demise 
was  made  by  deed  to  C  for  99  years, 
if  he  should  so  long  live,  and  sStet  his 
death,  or  other  determination  of  the 
said  term,  remainder  to  R.  for  the  re- 
sidue of  the  ssdd  term,  the  remainder 
to  IL  vfBS  good,  and  he  should  have  it 
during  the  residue  of  the  years  to  come; 
and  the  old  distinction,  between  the 
residue  of  the  years,  an^  the  residue  of 
the  term,  was  over-ruled.  So  a  be- 
quest of  household  goods,  after  a  prior 
gift  for  life,  and  without  limiting  the  fue 
merely  to  the  first  legatee,  is  valid.  1 
P.Will.  1.  HydeY.Parrat(q)  However 
where  a  term  for  years  was  bequeathed 
to  D.  for  life,  and  after  to  JV.  and  his 
assigns,  and  if  he  died  without  issue 
living  at  the  time  of  his  .deqth,  then  to 
71,' the  limitation  over  to  T.  was  ad- 


(p)  [A  change  of  circumstances  after 
the  death  of  the  testator  may  convert 
into  a  remainder  what  at  the  death  of  the 
testator  and  without  such  change  could 
only  have  operated  by  way  of  exe- 
cutory devise  ;  and,  this  will  be  the  case 
where  that  limitation  which  alone  would 
make  the  others  executory  devises  is 
become  incapable  of  taking  effect  10 
B.  &  C.  191.  Doe  V.  HowelLJi 


(q)  [But  it  should  seem  that  a  gift 
for  life  of  things  qwB  ipso  u$u  coiwh 
muntur,  as  com  or  wine,  if  specific,  is  a 
gift  of  the  property,  and  the  old  rule 
will  prevail ;  but  if  residuary,  the  thiogs 
must  be  sold,  and  the  interest  of  the 
produce  paid  to  the  legatee  for  life.  3 
Mer.  194.  RandaU  v.  Russell  3  Yes. 
314.  Porter  "Y.  Toumay.'] 
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jadged  to  be  voidi  as  tending  to  a  per- 
petuity. Cro.  Jac  459.  Child  v.  Baylie. 
3  Leon.  22,  23.  Gibbons  ▼•  Summers, 
S.  P.  But  that  case  was  denied '  by 
Lord  Nottingham  in  the  Duke  of  Nor^ 
folk's  case,  3  Chan.  Cas.  1.  Pollex. 
223.  1  £q.  ;Cas.  Abr.  192.,  where  A. 
having  issue  several  sons  created  a  term 
for  years,  and  by  another  deed  declared 
the  trust  thereof  to  his  second  son  and 
the  heirs-male  of  his  body,  remainder 
to  his  other  sons ;  provided,  that  if  his 
eldest  son  died  without  issue,  or  not 
leaving  his  wife  ensient  with  a  child, 
thing  the  second  son^  so  that  the  earldom 
o(A.  descended  on  the  second  son,  then 
the  said  term  to  remain  to  the  third 
soQ  and  the  heirs-males  of  his  body, 
with  like  limitations  to  the  other  sons ; 
the  eldest  son  died  without  issue,  living 
the  second  son  ;  and  this  limitation  to 
the  third  son  was  held  good,  and  so  de- 
creed by  Lord  Nottingham^  contrary  to 
the  opinion  of  the  three  judges  who 
assisted  him.  This  decree  was  after* 
wards  reversed  by  Lord  Keeper  Norths 
but  upon  an  appeal  to  the  House  of 
Lords,  the  last  decree  was  reversed, 
and  Lord  Nottingham*8  established. 
The  case  of  C^ild  v.  Baylie  was  also 
denied  by  the  court  in  Lambe  v.  Archer^ 
1  Salk.  225.,  where  a  term  was  be- 
queathed to  A*  and  the  heirs  of  his 
body,  and  if  A,  died  without  issue^  liv^ 
ing  £.  then  to  B.,  it  was  held  that  the 
limitation  over  to  B»  was  good,  the  con- 
tingency being  to  happen  within  the 
compass  o£  a  life.  See  also  1  £q.  Cas. 
Abr.  198.  Fletchers  case. 
Terms  for  years  or  personal  estate 


cannot,  properly  speaking,  be  entailed* 
A  bequest  of  a  term  to  A.  and  the 
heirs-male  of  his  body,  and  for  default 
of  such  issue  to  B*  and  the  heirs-male 
of  his  body,  vests  the  whole  estate  and 
interest  in  A.  1  RoL  Abr.  611.  (J.) 
pL  1.  Leventhorpe  v.  Ashbie,  So  the 
limitation  of  personal  estate  to  one  in 
tail  vests  the  whole  in  him.  1  P.  Will. 
290.  Seak  v.  Seak.  1  Ves.  133.  154. 
Butterjield  r.  Butter^ld.  SBro.  P.C. 
257.  Stratton  v.  Pagne.  6  Bro.  P.  C. 
450.  Earl  of  Chatham  v.  Tothill.  (r) 

It  is  an  established  principle  that  the 
limitation  over  of  a  term  after  a  general 
failure  of  issue  is  void,  as  being  too  re- 
mote. 2  Atk.  312.  376.  Saltern  v.  Sal- 
tern. If  however  the  testator  makes 
nse  of  words  in  his  will  which  indicate 
an  intention  to  confine  the  generality  of 
the  expression  of  dging  without  issue,  to 
dying  without  issue  living  at  the  time  of 
the  person's  decease,  they  will  be  so  con- 
strued to  effectuate  the  intent  As 
where  a  term  was  bequeathed  to  H.  for 
life^  and  no  longer,  and  after  his  de- 
cease to  such  of  the  issue  of  tlie  said  H. 
as  H.  should  by  will  appoint^  and  in 
case  JET.  should  die  without  issue,  then 
over  to  A. ;  H.  died  without  issue  liv- 
ing at  his  death ;  those  words  upon  the 
whole  of  the  will  were  construed  to 
mean  issue  living  at  his  death ;  because 
it  was  to  be  intended  such  issue  as  A. 
should  or  might  appoint  the  term  to, 
namely^  issue  then  living,  1  P.  Will. 
432.  Target  v.  Gaunt,  (s)  So  where  a 
testator  gave  the  residue  of  his  real  and 
personal  estate  to  his  nephews  W,  and 
&.,  and  if  either  of  them  should  depart 


(f)  [1  Madd.  475.  Lyon  v.  MitchdU 
1  Y.  &  J.  512.  Ward  v.  Bevil  19 
Ves.  574.  Browncker  v.  Bagot.  8  Mer. 
176.*  Britton  v.  Twining,  2  Sim.  & 
Stu.409.  Kinch  v.  Ward.  1  Beav.  59. 
Dovglas  v.  Congreve.2 


(s)  [See  Accord.  2Bing.  N.  C.  182. 
Bradshaw  v.  Skilbeck.  2  Scott,  294. 
S.  C.  See  also  1  Sim.  &  Stu.  604. 
Rackstraw  v.  Ftfe.] 
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this  life>  and  leave  no  issue  of  their  re- 
specUve  bodies,  then  he  gave  the  said 
premises  to  D.,  Lord  Chancellor  Par'- 
her  observing,  that  the  devise  carried  a 
freehold  as  well  as  a  leasehold,  neverthe- 
less,  thought  it  might  be  reasonable 
enough  to  take  the  same  word  in  two 
different  senses  as  to  the  two  different 
estates ;  and  that  as  to  the  freehold,  the 
construction  should  be,  if  W.  or  G,  died 
without  issue  generally^  and  as  to  the 
leasehold^  the  same  words  might  be 
construed  to  mean  a  dying  without 
leaving  issue  at  their  death,  1  P.  Will. 
667.  Forth  v.  Chapman,  So  where  a 
term  was  bequeathed  to  T,  son  of  D* 
and  ^S'.  and  the  heirs  lawful  of  him  for 
ever ;  but  in  case  he  should  happen  to 
die  and  leave  no  lawful  heir,  then  and 
in  that  case  he  gave  them,  after  the 
death  of  the  said  T.,  to  the  next  eldest 
son  or  heir  of  the  said  D,  and  S.  T. 
died  without  issue.  The  court  were 
clearly  of  opinion,  on  the  authority  of 
the  last  cited  case  oi  Forth  v.  Chapman^ 
which  had  been  uniformly  followed  by 
a  series  of  cases  down  to  that  time,  that 
the  limitation  over  was  good;  for  it 
was  equivalent  to  leaving  no  issue  at  the 
time  of  his  death,  2  T.  R.  720.  Good- 
title  V.  Pegden.     See  also  1   P.  Will. 


198.  Nichols  v.  Mocper.  Ibid.  56S. 
Pinbury  v.  EOdn,  Ibid.  534*.  Hughes  v. 
Sayer.  Ibid.  7^S.  PleydeU  v.  Pleyd^. 
2  P.  Will.  421*  Maddox  v.  .SYatne^.  3 
P.  Will.  258.  Atkinson  v.  Hutchinson. 
Cowp.  410,  411.  Denn  v.  Shenionf  per 
Lord  Mansfield. 

But  though  in  these  last  cited  cases 
it  was  held,  that  the  words,  *'if  the 
legatee  shall  die  without  issue^**  then 
over,  in  bequests  of  personal  property, 
ex  vi  terminiy  and  of  themselves,  signified 
a  dying  without  issue  living  at  the  death 
of  the  first  taker,  yet  the  more  modem 
cases  agree  that  they  are  not  to  be  so 
understood,  but  on  the  contrary  thej 
shall  be  intended  to  mean  an  indefinite 
failure  of  isstie,  unless  the  contrary  ap- 
pear from  other  circumstances  in  the 
will.  2  Atk.  313,  314.  Beauclerk  v. 
Dormer.  Ibid.  376.  Saltern  v.  Saltern. 
2  Ves.  181.  Earl  of  Stafford  y,  Buckley. 
1  Bro.  C.  C.  190.  Bigge  v.  Bensley.  (/) 

The  same  analogy  is  maintained  be- 
tween real  and  personal  estates,  in  re- 
gard to  the  possible  suspension  of  the 
power  of  alienation  of  21  years  after 
the  birth  of  an  unborn  son :  and  there 
is  no  difference  whether  the  limitation 
of  a  term  for  years  is  by  will  or  deed 
of  trust. 


{t)  [These  and  subsequent  cases  have 
fully  established,  as  a  general  rule,  that 
if  personalty  be  bequeathed  to  A,  with 
a  subsequent  bequest  over  to  B.y  in  the 
event  of  "  the  failure  of  ^.'s  issue,"  or 
"  the  defect  of  his  issue,"  or  his  «  dying 
<<  without  issue/'  this  amounts  to  a  V\* 
mitation  quasi  in  tail  to  ^.,  and  gives 
him  an  absolute  interest  in  the  property : 
But  if  the  limitation  over  is  on  the 
event  of  A*s  dying  *' without  leaving 
issue,"  this  means,  as  applied  to  personal 
estate,  issue  living  at  the  time  of  his 
deaUi,  and  the  gift  over  to  B.  is  good. 
All  the  previous  authorities  on  this  sub- 


ject were  reviewed  by  Lord  Brougham 
in  his  judgment  in  CampbeUv.  Harding^ 
2  Russ.  &  M.  390.  S.  C.  nomine  Candy 
V.  Campbell,  8  Bligh.  469.  See  also 
6  Sim.  457.  Mgtton  v.  Boodle.  2  Russ. 
&  M.  416.  Malcolm  v.  Taylor.  Ibid. 
378.  Lepine  v.  Ferard.  Ibid.  557. 
Dunk  V.  Fenner.  1  Keen.  486.  Bad- 
ford  V.  Radford.  2  Keen.  57.  Attorney- 
General  V.  Bright.  9  Sim.  591.  Grim* 
shawe  v.  Pichup.  7  A.  &  £.  636.  Doe 
V.  Ewart.  3  N.  &  P.  197.  S.  C.  4  Bing. 
N.  C.  .333.  Doe  v.  Simpson.  5  Scott, 
770.  S.  C.  See  further,  stat  1  Vict.  c. 
26.  8.  29.  Antd,  388  e.  note  (A>] 
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It  seems  now  to  be  established,  not- 
withstanding some  old  opinions  to  the 
coDtraiy,  that  Contingent  and  executory 
estates  and  possibilities,  accompanied 
with  an  interest,  are  descendible  to  the 
heir,  or  transmissible  to  the  represent- 
atiye  of  a  person  dying,  or  may  be 
granted^  assigned  or  devised  by  him^ 
before  the  contingency,  upon  which 
they  depend,  take  effect.    Willes's  Rep. 


21 1 .  GoodtiOe  v.  Wood,  2  Burr.  II SI . 
Selwyn  v.  Selwyn.  S.  C.  1  BI.  Rep. 
251.  2  Wils.  29.  GoodrigJu  v.  Searle, 
I  Bl.  Rep.  605.  Roe  v.  Griffiths.  Moor 
V.  Hawkins^  before  Lord  Northingtonj 
cited  in  I  H.  Black.  SO.  JRoe  v.  Jones, 
and  S  T.  R.  88.,  where  JRoe  v.  JoTies 
was  affirmed  in  K.  B.  on  error.  Cas. 
temp.  Talb.  117.  King  v.  Withers,  (u) 
It  was  enacted  by  statute  S9  &  40. 


(u)  See  also  7  Ves.  300.  Scawen  v. 
Blunt.  2  M.  &  S.  165.  Doe  v.  Tom- 
kiman.  [8  B.  &  C.  497.  Doe  v.  Mar- 
tyn.  10  B.  &  C.  181.  Doe  v.  Oliver. 
And  by  stat.  1  Vict  c.  26.  s.  3.  the 
testamentary  power  is  to  extend  to  "  all 
"  contingent,  executory,  or  other  future 
"  interests  in  any  real  or  personal  estate, 
"  whether  the  testator  may  or  may  not 
"  be  ascertained  as  the  person,  or  one 
*'  of  the  persons,  in  whom  the  same  re- 
'*8pectively  may  become  vested,  and 
''whether  he  may  be  entitled  thereto 
^  under  the  instrument  by  which  the 
''same  respectively  were  created,  or 
^'  under  any  disposition  thereof  by  deed 
"  or  will ;  and  also  to  all  rights  of  entry 
"  for  conditions  broken,  and  other  rights 
'^of  entry;  and  also  to  such  of  the 
'*  same  estates,  interests,  and  rights  re-- 
"  spectively,  and  other  real  and  personal 
"  estate  as  the  testator  may  be  entitled 
"  at  the  time  of  his  death,  notwithstand- 
"  ing  that  he  may  become  entitled  to 
"  the  same  subsequently  to  the  execu- 
"  tion  of  his  will." 

And  by  stat.  7  &  8  Vict.  c.  76.  s.  5. 
"  Any  person  may  convey,  assign,  or 
"  charge  by  any  deed  any  such  contin- 
"  gent  or  executory  interest,  right  of 
**  entry  for  condition  broken,  or  other 
"future  estate  or  interest  as' he  shall 
"  be  entitled  to,  or  presumptively  en- 
"  titled  to,  in  any  freehold  or  copyhold 
"  or  leasehold  land,  or  personal  pro- 
"perty,  or  any  part  of  such  interesty 
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"  right,    or   estate   respectively ;    and 
"  every  person  to  whom  any  such  in- 
*'  terest,  right,  or  estate  shall  be  con- 
*'  veyed  or  assigned,  his  heirs,  executors, 
**  administrators  or  assigns,  according 
**  to  the  nature  of  the  interest,  right,  or 
''  estate, .  shall  be  entitled  to  stand  in 
"  the  place  of  the  person  by  whom  the 
■'  same  shall  be  conveyed  or  assigned, 
'<  his  heirs,  executors,   administrators, 
«  or  assigns,  and  to  have  the  same  in- 
'^  terest,  right,  or*  estate,  or  such  part 
*'  thereof  as  shall  be  conveyed  or  as- 
*'  signed  to  him,  and  the  same  actions, 
**  suits,  and  remedies  for  the  same  as 
'<  the  person  originally  entitled  thereto, 
"  his  heirs,   executors,   or  administra- 
*'  tors  would  have  been  entitled  to  if  no 
*<  conveyance,  assignment,  or  other  dis-  * 
'<  position  thereof  had  been  made :  Pro- 
"  vided  that  no  person  shall  be  em- 
"  powered  by  this  Act  to  dispose  of  any 
**  expectancy  which   he  may  have  as 
"  heir,  or  heir  of  the  body  inheritable, 
"  or  as  next  of  kin,  under  the  statutes 
"  for  the  distribution  of  the  estates  of 
'*  intestates,  of  a  living  person,  nor  any 
''  estate,  right,  or  interest  to  which  he 
"  may  become  entitled  under  any  deed 
"  thereafter  to  be  executed,  or  under 
*'  the  will  of  any  living  person ;  and  no 
<<  deed  shall  by  force  of  this  Act  bar  or 
**  enlarge  any  estate  tail :  Provided  also, 
*'  that  no  chose  in  action  shall  by  this 
'*  Act  be  made  assignable  at  law." 
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Purefoy  versus  Rogers  &  others. 


Geo.  S.  c.  98.  that  do  person  shall  by 
any  deed,  surrender,  vilU  codicil,  or 
otherwise  settle  or  dispose  of  any  real 
or  personal  property,  so  that  the  rents, 
profits,  or  produce  thereof  shall  be 
wholly  or  partially  accumulated  for 
any  longer  term  than  the  life  of  such 
grantor  or  settlor,  or  the  term  of  21 
years  from  the  death  of  such  grantor, 
settlor,  devisor,  or  testator^  or  during 
the  minority  of  any  person  who  shall  be 
living,  or  en  venire  sa  meret  at  the  time 
of  the  death  of  such  grantor,  devisor,  or 
testator,  or  during  the  minority  only  of 
any  person  who,  under  the  trusts  of  the 
deed,  surrender,  will,  or  other  assurance 
directing  such  accumulation,  would  for 
the  time  being,  if  of  full  age,  be  in- 
titled  unto  the  rents,  issues,  and  profits, 
or  the  interest,  dividends,  or  annual 
produce  so  directed  to  be  accumulated ; 
and  in  every  case  where  any  accumu- 


lation shall  be  directed  otherwise  than 
as  aforesaid,  such  direction  shall  be  null 
and  void,  and  the  rents,  issues,  profits 
and  produce  of  such  property  so  directed 
to  be  accumulated,  shall,  so  long  as  the 
same  shall  be  directed  to  be  accumu- 
lated contrary  tx)  the  provisions  of  that 
Act,  go  to  and  be  received  by  such 
person  as  would  have  been  entitled 
thereto^  if  such  accumulation  had  uot 
been  directed.  Provided  that  the  Act 
shall  not  extend  to  any  provision  for  the 
payment  of  debts,  or  for  raising  por* 
tions  for  children,  or  to  any  direction 
touching  the  produce  of  timber,  (x) 

(10)  See  3  Burr.  1618.  Frognwrton 
v.  Holiday.  5  T.  R.  558.  1  Bos.  & 
Pull.  558.  Denn  v.  MeUor.  2  Bos.  & 
Pull.  247.  S.  C.  Com.  Dig.  Devise 
(N.  4.)  Willes's  Rep.  147.  Moone  v. 
Heaseman,  9  East,  1.  Robinson  v.  Gr^* 
Ibid.  400.  Doe  v.  CundaU,(y) 


(x)  [As  to  the  construction  of  this 
Act,  see  7  Sim.  427.  Crawley  v.  Craw^ 
ley.  2Beav.  493.  WM  v.  Webb.  1 
Mylne  &  Cr.  135.  Shaw  v.  Bhodes.  3 
CI.  &  F.  689.  Ackers  v.  Phipps.  9 
Bligh,  430.  S.  C.  5  CI.  &  F.  114. 
Evans  v.  ffellier.  Trickey  v.  Trichey. 
3  M.  &  K.  560.  2  Keen.  276.  M^Don- 
aid  Y.Bryce.  Ibid.  313.  O'Neil  v. 
Lticas.  Ibid.  564.  JEyre  v.  Marsden. 
2  Beav.  430.  Pride  v.  Foohs.    3  Beav. 


587.  EllU  V.  Maxwell  II  Sim.  229. 
JBeevor  v.  Partridge.  12  Sim.  3(H. 
Lombe  v.  StoughUm,  1  Y.  &  Coll.  C.  C. 
26.  JBoughton  v.  James.  The  effect  of 
the  statute  has  been  also  recently  con- 
sidered in  Elbome  v.  Goode.  T.  T. 
1844,  coram  Knight  Bruce  V.  C] 

(y)  [10  East,  460.  Tooveyy.BasseU. 
2  M.  &  S.  608.  MarshaU  v.  HiU.  6 
Pri.  179.  Doe  v.  Coleman,'] 


DE  [  389  ] 

Term.  Sancti  Mich. 

ANNO  EEGNI  EEGIS  CAR  IL  22, 


Dominus  Rex  versus  Perin.  Case  63. 

Mich.  23  Car.  II.  Regis.     Rot  8. 

SttmenO^in,  |  ^^UR  lord  the  king  has  sent  to  his  justices  as-    Error  from  the 

aforesaid  of  prisoners  being  in  the  same,  and  to  the  keepers  King*8  Bench, 
of  his  peace  in  the  said  county,  and  also  to  his  justices  as- 
signed to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanors  committed  in  the  same  county,  and  to 
every  of  them,  his  writ  dose  in  these  words,  to  wit ;  Charles 
the  Second  by  the  grace  of  God,  of  England^  Scotland^ 
Franccy  and  Ireland,  king,  defender  of  the  faith,  &c.,  to  our 
justices  assigned  to  deliver  our  gaol  in  the  county  of  Somerset 
of  prisoners  being  in  the  same,  and  to  the  keepers  of  our 
peace  in  the  said  county,  and  also  to  our  justices  assigned  to 
hear  and  determine  divers  felonies,  trespasses,  and  other  mis- 
demeanors committed  in  the  same  county,  and  to  every  of 
them,  greeting:  Because  in  the  record  and  proceedings,  and 
also  in  the  giving  of  judgment,  in  a  certain  presentment 
made  against  Matthew  Perin,  late,  of  Taunton,  in  the  county 
aforesaid,  husbandman,  at  the  assizes  and  general  gaol  de- 
livery of  the  aforesaid  county  of  Somerset,  liolden  for  the 
comity  aforesaid,  at  the  castle  of  Taunton,  in  the  said  county, 
on  Monday,  to  wit,  the  24th  day  of  August  in  the  15th  year 
of  our  reign,  before  Sir  Robert  Foster  knt,  then  our  chief 
justice  assigned  to  hold  pleas  before  us,  and  John  Archer,  [  390  "J 
then  Serjeant  at  law,  now  knt.,  one  of  our  justices  of  the 
bendi,  then  our  justices  assigned  to  take  the  assizes  in  the 
county  aforesaid,  for  a  certain  trespass  and  contempt  in  ob- 
stinately refusing  and  denying  to  take  and  pronounce  the 
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Dominus  Rex  versus  Perm. 


DOMINUS 

Rex  v. 
Perin. 


Return  of  the 
writ 


The  reeord« 


oath  of  allegiance,  mentioned  and  expressed  in  a  certain  «nct 
lately  made  and  provided  in  the  parliament  of  our  lord  James, 
late  king  of  England^  &a,  begun  and  holden  at  Westminster^ 
in  the  county  of  Middlesex^  on  the  19th  day  of  March^  in  the 
first  year  of  hie  reign  of  Enghndy  and  of  Scotland  the  37th, 
and  holden  by  prorogation  at  Westminster  aforesaid  in  the 
said  county  of  Middlesex^  on  the  5th  day  of  November,  in  the 
3d  year  of  his  reign  of  England,  France,  and  Ireland,  and  of 
Scotland  the  39th,  intitled  An  Act  for  the  better  discovering 
and  repressing  of  popish  recusants,  offered  by  the  said  Ro- 
bert and  John,  our  justices  aforesaid,  to  the  said  Matthew, 
against  the  form  of  the  statute  in  such  case  lately  made  and 
provided,  whereof  the  said  Matthew  was  accused  before  the 
said  Robert  and  John  our  justices  aforesaid,  and  was  there- 
upon convicted  thereof  by  a  certain  jury  of  the  country 
taken  between  us  and  the  said  Matthew,  as  it  is  sud,  mani- 
fest error  hath  intervened  to  the  great  damage  of  the  said 
Matthew,  as  by  his  complaint  we  are  informed;  We  being 
willing  that  the  error,  if  any  there  be,  should  in  due  manner 
be  corrected,  and  full  and  speedy  justice  done  to  the  said 
Matthew  in  this  behalf,  do  command  you,  that  if  judgment 
be  thereupon  given,  then  you  send  to  us  distinctly  and 
openly,  under  your  seals,  or  the  seal  of  one  of  you,  the  re- 
cord and  proceedings  aforesaid,  with  all  things  concerning 
the  same,  and  this  writ,  so  that  we  may  have  them  in  three 
weeks  from  the  day  of  St  Michael  wheresoever  we  shall  then 
be  in  England ;  that  the  record  and  proceedings  aforesaid 
being  inspected,  we  may  cause  to  be  further  done  thereupon, 
for  correcting  that  error,  what  of  right,  and  according  to  the 
law  and  custom  of  our  realm  of  England,  ought  to  be  done. 
Witness  ourself  at  Westminster,  the  31st  day  of  August,  m 
the  23d  year  of  our  reign. 

The  retord  and  proceedings  of  which  mention  is  made  in 
the  said  writ  follow  in  these  words ;  the  answer  of  Sir  JWbi 
Vaughan  knt,  chief  justice  of  our  said  lord  the  king  of  the 
bench,  one  of  the  justices,  &c.  The  execution  of  this  writ 
appears  in  a  certain  schedule  to  this  writ  annexed. 

Somersetshire,  to  wit  Be  it  remembered,  that  at  the  general 
gaol  delivery  of  our  lord  the  king  of  his  county  of  Somerset, 
holden  at  the  castle  of  Taunton,  in  and  for  the  said  county, 
on  Monday,  to  wit,  the  24th  day  of  August  in  the  15th  year 
of  the  reign  of  our  lord  Charles  the  Second,  by  the  grace  of 
God,  of  England,  Scotland,  France,  and  Ireland,  king,  de- 
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fender  of  the  faith,  &c.,  before  Sir  Robert  Foster  knt,  chief     Dominus 
justice  of  our  said  lord  the  king  assigned  to  hold  pleas  before       ^^^  r. 
the  king  himself,  and  John  Archer^  serjeant  at  law,  justices    ^     gRiw. 
of  our  said  lord  the  king,  assigned  to  deliver  his  gaol  in  his 
said  county  of  Somerset,  of  the  prisoners  being  in  the  same, 
and  to  keep  the  peace  in  the  said  county  of  Somerset^  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and  other 
misdemeanors  committed  in  the  same  county,  by  the  oath  of 
twelve  jurors,  good  and  lawful  men  of  the  sud  county  of 
Somerset^  impanelled,  sworn,  and  charged  to  inquire  for  our 
said  lord  the  king,  and  for  the  body  of  the  said  county,  it  is 
presented*.  That  at  the  assizes  and  general  gaol  delivery  of  *  See  i  Sand, 
our  lord  the  king  of  his  county  of  Somerset,  holden  for  the  kilderby,  note 
said  county  at  the  castle  of'  Taunton  in  the  said  county,  on  (^> 
Monday,  to  wit,  the  24th  day  of  August  in  the  15th  year  of  indictment, 
the  reign  of  our  lord  Charles  the  Second,  by  the  grace  of 
God,  of  England,  Scotland,  France,  and  Ireland,  king,  de- 
fender of  the  faith,  &c  before  Sir  Robert  Foster  knt.  chi^f 
justice  of  our  said  lord  the  king  assigned  to  hold  pleas  before 
the  king  himself,  and  John  Archer,  serjeant  at  law,  justices  of 
oilr  said  lord  the  king  assigned  to  take  the  assizes  in  the  said 
county,  the  said  justices  tendered  the  oath  of  allegiance  men- 
tioned and  expressed  in  a  certain  act  lately  made  and  pro- 
vided in  the  parliament  of  the  lord  James,  late  king  of  Eng- 
land, begun  and  holden   at  Westminster   in   the  county  of 
Middlesex,  on  the  19th  day  of  March,  in  the  first  year  of  his 
leign  of  England,  &c.,  and  of  Scotland  the  37th,  and  holden 
by  pronation  at  Westminster  aforesaid  in  the  county  of  Mid- 
dlesex  aforesaid,  on  the  5th  day  of  November,  in  the  3d  year 
of  his  reign  of  England,  Frange,  and  Ireland,  and  of  Scotland 
the  39th,  intitled  An  Act  for  the  better  discovering  and  re- 
pressing of  popish  recusants,  to  one  John  Gary,  of  Abord,  in 
the  county  aforesaid,  husbandman,  one  Giles  Brooke,  of  Mud* 
ford,  in  the  county  aforesaid,  labourer,  one  Henry  Turner,  of 
Milverton,  in  the  said  county,  weaver,  one  Joseph  Pearse,  of 
the  same,  tailor,  one  Henry  Lambert,  of  GUtstonbury,  in  the 
said  county,  tailor,  and  Matthew  Perin,  late  of  Taunton,  in 
the  county  aforesaid,  husbandman,  then  being,  and  each  of 
them  then  being,  of  the  age  of  18  years,  to  be  taken  and  pro- 
nounced upon  the  holy  gospels  of  God  in  the  aforesaid  open 
assizes,  and  caused  the  said  oath  to  be  read  to  them,  and  to 
every  of  them,  and  requested  the  said  John  Cary,  Giles  Brooke, 
Henry  Turner,  Joseph  Pearse,  Henry  Lambert,  and  Matthew 
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DOMINUS 

Rex  v. 
Perin. 


Defendant 
pleads  not 
guilty,  and 
issue  thereon. 


Venire 
awarded. 


[  892  ] 
Defendant 
found  guilty. 


Judgment  of 
premunire. 


Peririy  to  take  the  8ud  oath  then  and  there  in  the  open  asfflzes 
aforesaid :  yet  the  said  John  Cartfy  Giles  Brookcy  Henry  Tur- 
ner,  Joseph  Pearse^  Henry  Lamberty  and  Matthew  Penny  then 
and  there  obstinately  and  absolutely  refused  and  denied  to 
take  and  pronounce  the  said  oath  so  as  aforesidd  then  and 
there  tendered  by  the  said  justices  in  form  aforesaid,  in  the  open 
assizes  aforesdd  to  them  and  every  of  them,  and  each  of  them 
then  and  there  obstinately  and  absolutely  refused  and  denied 
to  take  the  same  oath,  against  the  peace  of  our  ssdd  lord  the 
now  king,  his  crown  and  dignity,  and  also  against  the  form 
of  the  statute  in  such  case  made  and  provided.  And  aftei^ 
wards,  to  wit,  on  the  24th  day  of  August  in  the  15th  year 
aforesaid,  at  the  said  general  gaol  delivery  of  our  said  lord 
the  king  of  the  county  aforesaid,  holden  at  the  said  castle  of 
Taunton  in  the  county  aforesaid,  before  the  said  Sir  Rehert 
Foster  and  John  Archer  the  justices  aforesaid,  the  sidd  Mat" 
thew  Perin  was,  brought  here  to  the  bar  in  his  own  proper 
person  by  Sir  John  Ware  knt.  then  sheriff  of  the  said  county, 
and  being  immediately  asked  concerning  the  premises  above 
Imd  to  his  charge  how  he  will  acquit  himself  thereof,  says 
that  he  is  not  guilty  thereof,  and  of  this  he  puts  himself  upon 
the  country ;  and  William  Swanton,  esq.  clerk  of  the  asfflzes 
of  the  said  county,  who  prosecutes  for  our  stud  lord  the  king 
in  this  behalf,  likewise,  &c :  whereupon  the  sheriff  of  the 
said  eounty  of  Somerset  was  commanded  that  he  cause  to 
come  immediately  before  the  said  justices,  &c.,  twelve,  &c., 
of  the  neighbourhood  of  Taunton  aforesaid  in  the  county 
aforesaid,  and  who  neither,  &c,  to  recognise,  &c.,  because  as 
well,  &c  And  thereupon  R.  W.,  J.  C,  J.  P.,  W.  B.,  G.  B., 
T.  J.,  J.  H.,  W.  B.,  H.  C,  J.  S.,  J.  R,  and  W.  W.,  jurors 
by  the  said  sheriff  impanelled,  being  called,  then  come,  who 
being  chosen,  tried  and  sworn  to  speak  the  truth  of  the  pre- 
mises, say  upon  their  oath  that  the  said  Matthew  Perin  is 
guilty  of  the  premises  in  the  said  indictment  above  laid  to  his 
charge  in  manner  and  form  as  by  the  said  indictment  is  above 
supposed  against  him ;  whereupon  all  and  Aingiilar  the  pre* 
mises  being  seen  and  by  the  court  here  understood,  it  is  con- 
sidered by  the  said  court  that  the  said  Matthew  Perim  by 
reason  of  the  premises  in  the  said  indictment  laid  to  his 
charge,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  be  out  of  the  protection  of  our  said  lord  the 
king,  and  forfeit  his  lands  and  tenements,  goods  and  chattels, 
and  that  his  body  remain  in  prison  at  the  will  of  our  said 
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lord  the  king,  and  that  he  be  taken^  &c.  Afterwards,  to  wit,  Dominus 
on  Saturday  in  the  feast  of  St.  Martin  in  this  same  term,  be-  Rex  v. 
fore  our  lord  the  king  at  Westminster^  comes  the  said  Matthew  "'^'^' 
Perin  in  his  proper  person  under  the  custody  of  the  sheriff  of  r"7T^""ntof 
the  said  county  of  Somerset,  by  virtue  of  the  writ  of  our  lord  error, 
the  king  of  habeas  carpus  ad  subjiciendum,  &C.  to  him  thereof 
directed,  who  is  committed  to  the  marshal,  &c,  and  says 
that  in  the  record  and  proceedings  aforesud,  and  also  in 
giving  the  judgment  aforesaid,  there  is  manifest  error  in  this, 
to  wit,  that  by  the  record  aforesaid  it  appears,  that  imme- 
diately after  the  said  issue  joined  between  the  said  William 
Swantan,  then  clerk  of  the  assizes  of  the  said  county  of 
Somerset,  who  then  prosecuted  for  our  said  lord  the  king  in 
that  behalf,  and  the  said  Matthew  Perin  and  others  defendants, 
the  writ  of  venire  facias  was  awarded  in  these  words,  to  wit, 
"  therefore  the  sheriff  of  the  said  county  of  Somerset  was 
commanded  that  he  cause  to  come  twelve,  ftc,"  whereas  it 
ought  to  have  been,  "  the  sheriff  of  the  said  county  of  Somerset 
is  commanded  that  he  cause  to  come  twelve,  ftc.,"  and  there- 
fore in  that  there  is  manifest  error;  wherefore  he  prays  judg- 
ment, and  that  the  judgment  aforesaid  for  the  error  afore- 
said, and  other  errors  found  and  being  in  the  record  and 
proceedings  aforesaid,  may  be  reversed,  annulled,  and  alto- 
gether held  for  nothing,  and  that  he  may  be  restored  to  the 
common  law  of  this  realm  of  JEnffland,  and  to  all  things 
which  he  has  lost  by  occasion  of  the  said  judgment,  and  that 
the  court  here  may  proceed  to  examine  the  record  and  pro- 
ceedings aforesaid.  And  because  the  court  of  our  said  lord 
the  king  here  is  not  yet  advised  what  judgment  to  give  of 
and  upon  the  premises,  a  day  thereof  is  given  to  the  said 
Matthew  Perin  in  the  state  which  he  now,  &c.,  until  the  mor- 
row of  Si.  Martin  before  our  said  lord  the  king  wheresoever, 
&c.,  to  hear  their  judgment  thereof,  &c." 

At  which  said  morrow  of  St.  Martin  in  this  same  term  [  393  ] 
before  our  said  lord  the  king  at  Westminster,  comes  the  said 
Matthew  Perin  in  his  proper  person  under  the  custody  of  the 
said  marshal,  and  as  before  prays  judgment,  and  that  the 
judgment  aforesaid  for  the  error  aforesaid,  and  other  errors 
found  and  being  in  the  record  and  proceedings  aforesaid, 
may  be  reversed,  annulled,  and  altogether  held  for  nothing, 
and  that  he  may  be  restored  to  the  common  law  of  this  realm 
o{  England,  and  to  ail  things  which  he  hath  lost  by  occasion 
of  the  said  judgment,  and  that  he  may  be  dismissed  and  dis- 
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DOMINUS 

Rex  9. 
Perin. 


charged  by  the  court  from  the  said  judgment ;  whereupon  all 
and  Blngular  the  premises  being  seen  and  hj  the  court  here 
understood,  it  is  considered  that  the  judgment  aforesaid,  for 
the  error  aforesaid,  and  other  errors  in  the  record  and  pro- 
ceedings aforesaid  found  and  being,  be  reversed,  annulled, 
and  altogether  held  for  ;nothing;  and  that  the  said  Malihew 
Perin  be  restored  to  the  common  law  of  this  reakn  of  Eng- 
landy  and  to  all  things  which  he  hath  lost  by  occasion  of  the 
said  judgment,  and  that  the  said  Matthew  Perin  go  thereof 
without  day,  &c. 


Case  63. 


DominuB  Rex  versus  Perin. 
Mich.  22  Car.  II.  Regis.     Rot  367. 


ERROR  to  reverse  a  judgment  in  a  prsemunirc  given  by 
the  justices  of  assize  and  ccaol  delivery  in  the  county  of 


S.  C.  1  Vent 

846  ^Kin'tbe    ""^  ^^^  justiccs  of  assizc  and  gaol  delivery  in  the  county  ( 
award  of  the       Somerset  against  Perin^  for  refusing  to  take  the  oath  of  allc>- 
|^^7dfw^ri^  •  giance  mentioned  in  the  statute  3  Jac.  1.  c.  4.     Perin  pleaded 
upon  the  sheriff  not  guilty  to  the  indictment,  and  issue  was  joined  between 
^rom^d^  him  and  the  clerk  of  assize ;    and  the  award  of  the  venire 
it  u  error.         facias  was  in  this  manner  on  the  record  certified,  namely, 
"  whereupon  the  sheriff  of  the  said  county  of  Somerset  teas 
commanded  that  he  cause  to  come,  ftc,"  whereas  it  ought  to 
have  been  is  commanded,  and  not  was  commanded  in  the 
preterpqrfect  tense.     For  it  is  rather  a  history  of  a  matter 
which  was  done  before  the  issue  joined,  than  the  record  of 
the  court  of  an  act  done  by  the  court  in  presenti^  which  ought 
always  to  be  recorded  in  the  present  tense.     And  for  this 
error  the  judgment  was  (1)  reversed  and  the  party  restored. 
Saunders  of  counsel  with  Perin. — Note ;  For  the  same  fault 
a  similar  judgment  in  praemunire  against  one  Dixon  was  re- 
versed in  Trinity  last. 


(1)  Per  JTo/c  chief  justice,  the  acts 
of  a  cour^  ought  to  be  in  the  present 
tense ;  as  "praceptum  est,**  not  "/?rd?- 
"  ceptumfuit :  "  but  the  acts  of  the/wrfy 
may  be  in  the  preterperfect  tense,  as 


*'  venit  etprotuiit  hie  in  curia  quondam 
"  querelam  suam : "  and  the  continuances 
are  in  the  preterperfect  tense ;  as  "  «*- 
"  nerunt,'*  not «»  veniunt.**  1  Mod.  81. 
Hall  v.  Clarke. 
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Termino   Paschae, 

ANNO  REGNI  REGIS  CAR.  U.  24. 

Smith  &  aV  versus  Martin.  Case  6i. 

HiL  23  &  24  Car.  11.  Regis.     Rot  545. 

OUR  lord  the  Icing  hath  sent  to  his  justices  itinerant,  and  Writof«rror 
other  justices  in  his  county  palathae  of  Durham  and  Sad-  ^tine  of""*^ 
berffy  his  writ  close  in  these  words,  to  wit :  Charles  the  Second,  Durham  to  the 
by  the  grace  of  God,  of  Englandy  Scotland,  France,  and  Ire^  ^'  ^* 
land,  king,  defender  of  the  faith,  &c.,  to  our  justices  itinerant, 
and  our  other  justices  in  our  county  palatine  of  Durham  and 
Sadberg,  and  to  every  of  them,  greeting :  Because  in  the  re- 
cord and  proceedings,  and  also  in  the  giving  of  judgment, 
in  a  plaint  which  was  in  our  court  holden  at  Durham  before 
you  or  some  of  yoji,  by  our  writ,  between  Samuel  Martin, 
clerk,  and  Robert  Smith  gent,  and  Anne  his  wife,  Nicholas 
Palmer,  mason,  John  Baraclugh,  labourer,  and  Thomas  Pal- 
mer, mason,  Richard  Browne,  labourer,  Robert  Younge,  la- 
bourer, and  George  Jurdison,  labourer,  of  a  certain  trespass 
on  the  case  done  to  the  said  Samuel,  by  the  said  Robert,  Anne, 
Nicholas,  John,  Thomas,  Richard,  Robert,  and  George,  as  it 
is  said,  manifest  error  hath  intervened,  to  the  great  damage 
of  the  said  Robert,  Anne,  Nicholas,  John,  Thomas,  Richard, 
Robert,  and  George,  as  by  their  complaint  we  are  informed : 
We  being  willing  that  the  error,  if  any  there  be,  should  in 
due  manner  be  corrected,  and  full  and  speedy  justice  done  to 
the  parties  aforesaid  in  this  behalf,  do  command  you,  that  if 
judgment  be  thereupon  given,  then  you  send  to  us  distinctly  r  oge  -i 
and  openly,  under  your  seals,  or  the  seal  of  one  of  you,  the 
record  and  proceedings  aforesaid,  with  all  things  concerning 
the  same,  and  this  writ,  so  that  we  may  have  them  in  15  days 
of  St  Martin  wheresoever  we  shall  then  be  in  England ; 
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Smith  &  al'    that  the  record  and  proceedings  aforesaid  being  inspected, 
V.  Martin,    ^e  may  cause  to  be  further  done  thereupon  for  correcting  • 
*  that  error,  what  of  right,  and  according  to  the  kw  and  cus- 

tom of  our  reahn  of  England^  ought  to  be  done.  Witness 
ourself  at  Westminster^  the  8th  day  of  August  in  the  23d  year 
of  our  reign.  Narhury. 

Return.  The  auswcr  of  our  said  lord  the  king's  justices  itinerant 

in  the  county  palatine  of  Durham  and  Sadberg,  &c,  to  this 
writ,  &c. 

The  record  and  proceedings  in  the  plaint  whereof  mention 
is  within  made,  with  all  things  concerning  the  same,  we  send 
before  our  lord  the  king  wheresoever,  &c.  on  the  day  within 
contained  as  within  we  are  commanded. 

Milo  Stapylton,  William  Belasys, 

The  record  and  proceedings,  of  which  mention  is  made  in 
the  writ  annexed  to  this  record,  with  all  things  concerning 
the  same,  follow  in  these  words : 

Durham  to  wit.  Pleas  at  Durham  in  the  county  of  Dur- 
ham before  William  Belasys^  esq.  and  Alilo  Stapyltotij  esq.  and 
their  companions,  justices  itinerant  of  our  lord  the  king  in 
the  county  of  Durham  and  Sadberg  of  the  session  or  court  of 
pleas  holden  at  Durham,  on  the  19th  day  of  June  in  the 
23d  year  of  the  reign  of  our  lord  Charles  the  Second,  by  the 
grace  of  God,  of  England,  Scotland,  France,  and  Ireland, 
king,  defender  of  the  faith,  &c.  Durham,  to  wit,  Samuel 
Martin,  clerk,  offered  himself  against  Robert  Smith,  late  of 
the  city  of  Durham  in  the  county  aforesaid  gent,  and  Anne 
his  wife,  Nicholas  Palmer,  late  of  Elvett,  in  the  county  afore- 
said, mason ;  John  Barraclugh,  late  of  Elvett,  in  the  said 
county,  labourer;  Thomas  Palmer,  late  of  Elvett,  in  tiie  county 
aforesaid,  mason ;  Richard  Browne,  late  of  Elvett,  in  the  said 
county,  labourer ;  Robert  Younge,  late  of  Elvett,  in  the  county 
aforesaid,  labourer ;  George  Jurdison,  late  of  Elvett,  in  the 
county  aforesaid,  labourer ;  John  Taylor,  late  of  Elvett,  in 
the  county  aforesaid,  labourer;  and  John  Bellamy,  late  of 
Elvett,  in  the  county  aforesaid,  mason,  in  a  plea  wherefore 
whereas  the  said  Samuel,  on  the  29th  day  of  November  in  the 
22d  year  of  the  reign  of  our  lord  Charles  the  Second,  now 
king  of  England,  &c.,  was  seised  of  and  in  a  dwelling-house 
with  the  appurtenances  in  the  city  of  Durham  in  the  county 
aforesaid,  whereof  a  house  called  the  Garden-house,  other- 
wise, the  House  on  the  Wall^  and  a  garden  then  were  parcel, 
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in  his  demesne  as  of  fee;  and  being  so  seised  thereof  the  Smith  &  al' 

said  Robert  Smith,  Anne,  Nicholas,  John  Barraclugh,  Thomas,    ^*  Martin. 

Richard,  Robert  Younge,  George,  John  Taylor,  and  John  Bel"  ^ 

lamy,  well  knowing  the  premises;  but  maliciously  contriving 

and  intending  to  hinder  and  deprive  him  the  said  Samuel  from  > 

the  profit  and  advantage  of  his  house  called  the  Garden-house, 

otherwise^  the  House  on  the  Wall,  and  garden,  and  unjustly 

to  aggrieve  the  said  Samuel,  on  the  said  29th  day  of  November 

in  the  22d  year  aforesaid,  did  dig  stones  in  a  certain  piece  of      [  396  ] 

land  called  the  Banky  otherwise,  the  Mote  side,  in  the  said 

city  of  Durham^  so  near  the  said  house  called  the  Garden-- 

house,  otherwise,  the  House  on  the  Wall,  and  garden,  that  the 

said  house  and  300  perches  of  a  stone- wall  inclosing  the  said 

garden  afterwards,  to  wit,  on  the  first  day  of  December  in  the 

22d  year  aforesaid,  entirely  tumbled  down  and  fell  down  upon 

the  ground  in  the  said  piece  of  ground  so  dug,  to  the  damage 

of  the  said  Samuel  of  100/. 

And  the  said  Robert  Smith,  and  Anne,  Nicholas,  John  Bar- 
racluffh,  Thomas,  Richard,  Robert  Younge,  George,  John  Tay- 
lor, and  John  Bellamy  did  not  come,  therefore  the  sheriff  of 
Durham  aforesaid  is  commanded  that  he  attach  them,  &c. 
And  the  sheriff  now  returns  that  they  have  nothing,  &c, 
therefore  let  them  be  taken,  &c  ;  whereupon  the  said  sheriff 
is  commanded  that  he  take  them  if,  &c.,  so  that  they  be  here 
before  the  justices  itinerant  of  our  sidd  lord  the  king  on  the 
30th  day  of  June  instant,  &c.  At  which  day  here,  before 
WilUam  Belasys,  esq.  Milo  Stapylton,  esq.  and  their  compa- 
nions, justices  itinerant  of  our  said  lord  the  king  in  the 
county  of  Durham  and  Sadberg,  at  the  session  or  court  of 
pleas  holden  here  on  the  same  30th  day  of  June  in  the  23d 
year  aforesaid,  came  as  well  the  said  Samuel  Martin  as  the 
mi  Robert  Smith  and  Anne,  Nicholas,  John  Barraclugh,  Tho- 
mas,  Richard,  Robert  Younge,  and  George  in  their  proper 
persons,  and  the  said  John  Taylor  and  John  Bellamy  did  not 
come ;  and  thereupon  the  said  Samuel  found  pledges  to  pro- 
secute the  said  plaint,  to  wit,  John  Doe  and  Richard  Roe,  and 
then  likewise  the  said  Samuel  put  in  his  place  Cuthbert  Haw" 
don  against  the  said  Robert  Smith  and  Anne,  Nicholas,  John 
Barraclugh,  Thomas,  Richard,  Robert  Younge,  and  George, 
who  appeared  in  the  plea  aforesaid,  &c.  And  the  said  Robert 
Smith,saidAn7ie,  Nicholas,  John  Barraclugh,  Thomas,  Richard, 
Robert  Younge,  and  George  put  in  their  place  Francis  Crosby 
against  the  said  Samuel,  in  the  plea  aforesaid,  &c. 
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Smith  Sc  al* 
V.  Martin. 

' ''. ' 

Declaration. 


[  397  ] 


Durham,  to  wit.  Robert  Smithy  late  of  the  city  of  Durham 
in  the  said  county,  gent  and  Anne  his  wife,  Nicholas  Palmer, 
late  of  Elvett,  in  the  said  county^  mason ;  John  Barrackgh, 
late  of  Elvett,  in  the  said  county,  labourer ;  Thomas  Palmer, 
late  of  Elvetty  in  the  said  county,  mason ;  Richard  Browne, 
late  of  JSlvett,  in  the  said  county,  labourer ;  Robert  Younge, 
late  of  Elvett,  in  the  said  county,  labourer ;  and  George  Jar* 
dison,  late  of  Elvett,  in  the  said  county,  labourer,  were  at- 
tached to  answer  Samuel  Martin,  clerk,  in  a  plea  wherefore 
whereas  the  said  Samuel,  on  the  29th  day  of  November  in  the 
22d  year  of  the  reign  of  our  lord  Charles  the  Second  now 
king  of  England,  was  seised  of  and  in  a  dwelling-house  with 
the  appurtenances  in  the  city  of  Durham  in  the  said  county, 
whereof  a  house  called  the  Garden-house,  otherwise,  the  House 
on  the  Wall,  and  a  garden,  then  were  parcel,  in  his  demesne 
as  of  fee ;  and  being  so  seised  thereof  the  said  Robert  Smith 
and  Anne,  Nicholas,  John  Bartaclugh,  Thomas,  Richard,  Ro- 
bert Younge,  and  George,  together  with  the  said  John  Taylor, 
late  of  Elvett,  in  the  said  county,  labourer,  and  John  Bellamy, 
late  of  Elvett,  in  the  (1)  couQty  aforesaid,  mason,  well  know- 


(I)  Formerly  a  distiDCtion  was  taken 
between  declaring,  that  the  defendant 
together  with  divers  other  persons  to  the 
plaintiff  unknown^  and  the  defendant 
together  with  A.  B.  and  C.  D,  by  name^ 
committed  the  act  complained  of ;  the 
declaration  was  held  to  be  proper  in 
the  former,  but  insufficient  in  the  latter 
case';  though  the  defect,  being  matter 
of  form,  and  not  of  substance,  was  aided 
after  verdict  by  the  statute  18  Eliz. 
c.  14.:  it  being  a  rule,  that  if  the  plaintiff 
will  himself  discover  to  the  court  any 
thing  whereby  it  appears  that  he  had  no 
cause  of  action  when  he  commenced  it, 
or,  though  he  had  a  cause  of  action,  that 
it  ought  to  have  been  brought  in  a  dif- 
ferent manner  from  that  in  which  it  is 
brought,  the  action  will  abate;  and 
therefore,  if  four  commit  a  trespass, 
and  the  plaintiff  brings  his  action  against 
one  only,  and  declares  that  he  with  the 
other  three  committed  the  trespass,  his 
action  will  abate ;  but  if  the  defendant 
pleads  that  he  with  others  committed 


the  trespass,  and  the  plaintiff  released 
the  others,  and  the  plaintiff  deny  the 
release,  whereby  be  does  in  a  manner 
confess  that  the  others  were  joint  tres- 
passers, yet  the  action  shall  not  abate ; 
for  there  the  matter  does  not  appear  by 
the  plaintiff's  own  shewing,  but  by  the 
defendant*s  plea.  1  Leon.41.  Zfenfyv. 
Broad.  3  Leon.  77.  S.  C.  Hob.  199. 
Brickhead  v.  Archbishop  of  York.  1  Rol. 
Rep.  176.  But  in  a  late  case,  where  in 
trespass  for  running  down  a  ship,  it  was 
alleged  in  one  count  of  the  declaration, 
that  the  plaintiff  was  only  a  part  owner, 
namely,  of  one  fourth  of  the  ship,  after 
verdict  this  matter  was  moved  in  arrest 
of  judgment ;  but  the  court  held,  that, 
notwithstanding  the  defect  appeared  on 
the  declaration,  the  defendant  ought  to 
have  ples^ded  it  in  abatement,  and  could 
not  take  advantage  of  it  in  any  other 
way.  6  T.  R.  766.  Addison  v.  Overend, 
1  Salk,  32.  Child  v.  Sands.  See  1 
Saund.  291  a.  note  (4).  CiMl  v. 
Vavghan. 
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hig  the  premises^  but  maliciously  contriving  and  intending  Smith  &  al' 
to  hinder  and  deprive  the  said  Samuel  of  the  profit  and  ad-  ^'  Martin. 
vantage  of  his  s^d  house^  called  the  Garden-house,  otherwise, '  ' 

the  House  on  the  Wall,  and  garden,  and  unjustly  to  aggrieve 
the  said  Samuel,  on  the  said  29th  day  of  November  in  the  22d 
year  aforesaid,  did  dig  stones  in  a  certain  piece  of  ground 
called  the  BaiA,  otherwise,  the  Mote  side,  in  the  said  city  of 
Durham,  so  near  to  the  said  house  called  the  Garden-house, 
otherwise,  the  House  on  the  Wall,  and  the  said  garden,  that 
the  said  house  and  300  perches  of  a  stone-wall  inclosing  the 
said  garden  afterwards,  to  wit,  on  the  first  day  of  December  in 
the  22d  year  aforesidd,  entirely  tumbled  down  and  fell  down 
upon  the  ground  in  the  said  piece  of  land  so  dug,  to  the 
damage  of  thesaid  Samuel  of  lOOil  And  whereupon  the  said 
Samuel  by  Cuthbert  Hawdon  his  attorney,  complains,  that 
whereas  he  the  said  Samuel,  on  the  29th  day  of  November  in 
the  22d  year  of  the  reign  of  our  lord  Charles  the  Second  now 
king  of  England,  &c.  was  seised  of  and  in  a  dwelling-house 
with  the  appurtenances  in  the  city  of  Durham  in  the  said 
county,  whereof  a  house  called  the  Garden-house,  otherwise, 
the  House  on  the  Wall,  and  a  garden,  then  were  parcel,  in  his 
demesne  as  of  fee ;  and  being  so  seised  thereof  the  said  Ro- 
bert Smith  and  Anne,  Nicholas,  John  Barraclugh,  Thomas, 
Richard,  Robert  Younge,  and  George,  t(^ether  with  the  said 
John  Taylor,  late  of  Elvett,  in  the  said  coimty,  labourer,  and 
John  Bellamy,  late  of  Elvett,  in  the  county  aforesaid,  mason, 
well  knowing  the  premises,  but  maliciously  contriving  and 
intending  to  hinder  and  deprive  the  said  Samuel  of  the  profit 
.  and  advantage  of  his  said  house,  called  the  Garden-house, 
otherwise,  the  House  on  the  Wall,  and  garden,  and  unjustly 
to  aggrieve  the  said  Samuel,  on  the  said  29th  day  of  November 
in  the  22d  year  aforesaid,  did  dig  stones  in  a  certain  piece  of 
ground  called  the  Bank,  otherwise,  the  Mote  side,  in  the  said 
city  of  Durham,  so  near  to  the  said  house  called  the  Garden- 
house,  otherwise,  the  Hotise  on  the  Wall,  and  the  said  garden, 
that  the  said  house  and  300  perches  of  a  stone-wall  inclosing 
the  said  garden  afterwards,  to  wit,  on  the  first  day  of  Decem- 
ber in  the  22d  year  aforesaid,  entirely  tiunbled  down  and  fell 
down  upon  the  ground  in  the  said  piece  of  land  so  dug; 
wherefore  he  says  he  is  injured  and  has  damage  to  the  value 
of  lOOi     And  therefore  he  brings  suit,  &c 

And  the  said  Robert  Smith  and  Anne,  Nicholas,  John  Bar-      [  398  ] 
raclugh,  Thomas,  Richard,  Robert  Younge,  and  George,  by 
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Smith  &  al*    Francis  Crosby,  their  attorney^  come  and  defend  the  wrong 
V.  Martin,    and  injury  when,  &c.,  and  pray  leave  to  imparl  thereto  here 
*  until  the  15th  day  of  July  next  comings  and  they  have  it, 

&c.,  the  same  day  is  given  to  the  said  Samuel  here,  &c.  At 
which  day  here  came  the  parties  aforesaid,  &c.  and  thereupon 
the  said  Robert  Smith  and  Anne,  Nicholas,  John  Barraclugh, 
Thomas,  Richard,  Robert  Younge,  and  George  pray  further 
leave  to  imparl  here  until  the  Ist  day  of  August  next  coming, 
and  they  have  it,  &c.,  the  same  day  is  given  to  the  said 
Samuel  here,  &c.  At  which  day  here  came  as  well  the  said 
Samuel,  as  the  said  Robert  Smith  and  Anne,  Nicholas,  John 
Barraclugh,  Thomas,  Richard,  Robert  Younge,  and  Creorge,  by 
their  attomies  aforesaid,  and  thereupon  the  said  Samuel  prays 
that  the  said  Robert  Smith  and  Anne,  Nicholas,  John  Barra- 
clugh, Thomas,  Richard,  Robert  Younge,  and  George  may  an- 
swer his  said  declaration,  &c.,  and  the  said  Robert  Smith  and 
Anne,  Nicholas,  John  Barraclugh,  Thomas,  Richard,  Robert 
Younge,  and  George,  as  before,  defend  the  wrong  and  injury 
Not  guilty,  when,  &c,  and  say  that  they  are  not  guilty  of  the  premises 
above  laid  to  their  charge  in  manner  and  form  as  the  said 
Samuel  above  complains  against  them,  and  of  this  they  put 
themselves  upon  the  country,  and  the  said  Samuel  likewise. 
Therefore  the  sheriff  is  commanded  that  he  cause  to  come 
here  on  Thursday  the  17th  day  of  August  instant,  at  eight 
olclock  in  the  forenoon  of  the  same  day,  twelve,  &c.,  of  the 
neighbourhood  of  the  city  of  Durham,  &c.  by  whom,  &c.,  and 
who  neither,  &c  to  recognise,  &c.,  because  as  well,  &c  the 
same  day  and  hour  are  given  to  the  parties  aforesidd  here,  &c. 
At  which  said  day  and  hour  here  came  as  well  the  said  Sa- 
muel as  the  said  Robert  Smith  and  Anne,  Nicholas,  John  Bar- 
raclugh, Thomas,  Richard,  Robert  Younge,  and  Creorge  by  their 
attomies  aforesaid,  and  the  sheriff,  to  wit.  Sir  Gilbert  Gerrard 
knt.  and  bart  now  returns  here  the  scud  writ  of  venire  facias, 
together  with  a  panel  of  the  names  of  the  jurors  annexed  to 
the  same  in  all  things  served  and  executed.  And  the  jurors 
thereon  impanelled  being  called  likewise  come,  who  to  speak 
the  truth  of  the  premises  being  chosen,  tried  and  sworn,  say 
upon  their  oath  that  the  said  Robert  Smith  and  Anne,  Nicholas, 
John  Barraclugh,  Thomas,  Richard,  Robert  Younge  and  George 
Verdict  for  the  are,  and  each  of  them  is,  guilty  of  the  premises  above  laid  to 
plaintiff.  ^heir  charge  in  manner  and  form  as  the  said  Samuel  above 

complains  against  him  ;  and  they  assess  the  damages  of  the 
siud  Samuel  on  occasion  of  the  premises,  besides  his  costs  and 
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charges  by  him  about  his  suit  in  this  behalf  expended,  to  Smith  &  al' 
13^  6^.  %d.  and  for  those  costs  and  charges  to  40«.     There-    v*  Martin. 
fore  it  is  considered  by  the  court  that  the  said  Samuel  do  re-    ' 
cover  against  the  said  Robert  Smith  and  Anne^  Nicholas^  John  ^^  ^^  ^ 
Barraclughy  Thomas^  Richard,  Robert  Younge,  and  George  his 
said  damages  to  15/.  6«.  8d  by  the  jurors  aforesaid  in  form 
aforesaid  assessed,  and  also  9/.  \2s.  and  2d,  for  his  said  costs 
and  charges,  by  the  court  of  our  said  lord  the  king  here  ad- 
judged of  increase  to  the  said  Samuel,  at  his  request ;  which 
said  damages  in  the  whole  amount  to  24/.  I8s,  and  10c/.,  and 
the  said  Robert  Smith  and  Anne,  Nicholas,  Thomas,  Richard, 
Robert  Younge,  and  George  in  mercy,  &c. 

Afterwards,  to  wit,  on  Tuesday  next  after  the  octave  of  A»ignnient  of 
St,  Hilary  in  the  23d  year  of  the  reign  of  our  lord  Charles  the  ^®"®™  ®"^'^ 
Second  now  king  of  England,  &c.  before  our  lord  the  king  at 
Westminster,  came  the  said  Robert  Smith  and  Anne  his  wife, 
Nicholas  Palmer,  John  Barraclugh,  Thomas  Palmer,  Richard 
Browne,  Robert  Younge,  and  George  Jurdison,  in  their  proper 
persons,  and  say  that  in  the  record  and  proceedings  afore- 
said, and  also  in  giving  the  judgment  aforesaid,  there  is  ma- 
nifest error  in  this,  to  wit,  that  the  declaration  aforesaid,  and 
the  matter  in  the  same  contained,  are  not  sufficient  in  law 
for  the  said  Samuel  Martin  to  have  or  maintain  his  said 
action  thereof  against  the  said  Robert  Smith  and  Anne, 
Nicholas,  John,  Thomas,  Richard,  Robert  Younge,  and  George, 
therefore  in  that  there  is  manifest  error :  there  is  also  error 
in  this,  to  wit,  that  by  the  record  aforesaid  it  appears,  that 
the  judgment  aforesaid  in  form  aforesaid  given,  was  given  for 
the  said  Samuel Mdrtin  against  the  said  Robert  Smith  and  Anne, 
Nicholas,  John,  Thomas,  Richard,  Robert  Younge,  and  George, 
whereas  by  the  law  of  this  realm  of  England,  the  said  judg- 
ment ought  to  have  been  given  for  the  said  Robert  Smith  and 
Anne,  Nicholas,  John,  Thomas,  Richard,  Robert  Younge,  and 
George,  against  the  said  Samuel;  therefore  in  that  there  is 
manifest  error.  And  the  said  Robert  Smith  and  Anne,  Ni-- 
cholas,  John,  Thomas,  Richard,  Robert  Younge,  and  George, 
pray  that  the  judgment  aforesaid,  for  the  errors  aforesaid, 
and  other  errors  in  the  record  and  proceedings  aforesaid, 
may  be  reversed,  annulled,  and  altogether  held  for  nothing, 
and  that  they  may  be  restored  to  all  things  which  they  have 
lost  by  occasion  of  the  said  judgment,  and  that  the  said 
Samuel  may  rejoin  to  the  said  errors,  and  that  the  court 
of  our  said  lord  the  king  here  may  proceed  to  examine  as 
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Smith  &  al'   well  the  record  and  proceedings  aforesaid  as  the  errors  afore- 
V.  Martin,    gaid,  &c.     And  the  said  Samuel^  hj  Seth  PoweUy  his  attorney, 
comes  and  says,  that  there  is  no  error  either  in  the  record 
and  proceedings  aforesaid,  or  in  giving  the  judgment  afore- 
said ;   and  he  prays  that  the  court  of  our  said  lord  the  king 
here  may  proceed  to  examine  as  well  the  record  and  proceed-- 
ings  aforesaid,  as  the  said  matters  by  the  said  Robert  Sffdth 
and  Anne,  NicholaSs.John,  T/ionuzSy  Richardy  Robert  Younge, 
and  George  above  assigned  and  alleged  for  errors,  and  that 
the  judgment  aforesaid  may  be  in  all  things  affirmed.     But 
because  the  court  of  our  said  lord  the  king  here  is  not  yet 
[  400  ]      advised  what  judgment  to  give  of  and  upon  the  premises^  a 
day  thereof  is  given  to  the  parties  aforesaid  before  our  said 
lord  the  king  until  eight  days  of  the  Holy  Trinity  where^ 
soever,  &c.  to  hear  their  judgment  thereupon,  because  the 
court  of  our  said  lord  the  king  here  is  thereof  not  yet,  &c 
At  which  day  before  our  said  lord  the  king  at  Westmimter 
came  the  parties  aforesaid  by  their  attomies  aforesaid ;  where- 
upon all  and  singular  the  premises  being  -seen,  and  by  the 
court  of  our  said  lord  the  king  now  here  more  fully  under- 
stood and  diligently  examined,  and  as  well  the  record  and 
proceedings  aforesaid,  and  the  judgment  given  thereupon,  as 
the  causes  and  matters  aforesaid  by  the  said  Robert  SmiA 
and  Anne    his   wife,    Nicholas^  Palmer,    John   Barradugh, 
Thomas  Palmer,  Richard  Mrowne,  Robert  Younge,  and  George 
Jurdison,  assigned  for  error  being  inspected,  for  that  it  ap- 
pears to  the  court  of  our  said  lord  the  now  king  here,  that 
there  is  no  error  either  in  the  record  and  proceedings  afore- 
said, or  in  giving  the  judgment  aforesaid :  therefore  it  is  con- 
sidered that  the  said  judgment  be  in  all  things  affirmed,  and 
stand  in  full  force  and  effect,  the  several  matters  and  causes 
above  for  error  assigned  in  any  wise  notwithstanding.     And 
it   is  further  considered,  that  the  said    Samuel  do  recover 
against  the  said  Robert  and  Anne,  Nicholas,  John,   Thomas, 
Richard,  Robert,  and  George,  8/.  adjudged  to  the  said  Samuel 
by  the  court  of  our  said  lord  the  king  now  here,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  for 
his  damages,  costs,  and  charges,  which  he  had  by  reason  of 
the  delay  of  execution  of  the  sdd  judgment,  on  pretence  of 
the  prosecution  of  the  said  writs  of  error,  and  that  the  said 
Samuel  have  execution  thereof,  &c. 


Judgment 
affirmed. 
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HiL  23  &  24  Car.  IL  Regis.     Rot.  545. 

"■TERROR  to  reverse  a  judgment  given  in  the  county  pala- 
■■-^  tine  of  Durham,  wherein  Martin  was  plaintiff  against 
STidth  and  others  defendants^  where  the  plaintiff  declared 
that  he  was  seised  of  a  dwelling-house  with  the  appurtenances 
in  the  city  of  Durham,  whereof  a  house  called  the  Garden^ 
house,  otherwise^  the  House  on  the  Wall,  and  a  garden  were 
parcel^  in  his  demesne  as  of  fee ;  and  being  so  seised  the  de- 
fendants intending  to  injure  him  did  dig  stones  in  a  certain 
piece  of  ground  called  the  Bank,  otherwise,  the  Mote-side,  in 
the  city  of  Durham  aforesdd,  so  near  to  the  house  called  the 
Garden-hxmse,  otherwise,  the  House  on  tlte  Wall,  and  the  said 
garden,  that  the  said  house  and  300  perches  of  a  stone-wall 
inclosing  the  said  garden  afterwards,  to  wit,  &c.  entirely 
tumbled  down,  and  fell  down  on  the  ground  in  the  said  piece 
of  land  so  dug,  to  the  plaintiff's  damage  of  100/.  and  there- 
fore he  brought  his  action,  (a)     The  defendants  pleaded  not 


&C.SKeb.44. 
Tn  an  action  on 
the  case  a  gar- 
den  mAj  be  said 
tobe/Mrc«^ofa 
messuage,  and 
by  that  name 
may  pass  in  a 
conveyance^ 
although  in  a 
pnteipe  quod 
reddat,  where 
land  is  de- 
manded, it  shall 
be  demanded 
by  the  name  of 
a  garden. 


(a)  []It  will  be  observed  that  the  de- 
claration in  this  case  does  not  aver  any 
right  on  the  part  of  the  plaintiff  to  sup- 
port for  the  ground  on  which  his  house 
stood  from  the  piece  of  ground  called 
the  Bank,  nor  any  negligence,  on  the 
part  of  the  defendant,  in  digging  the 
stones,  as  the  cause  of  the  damage  to 
the  house. — And  yet  no  doubt  seems  to 
have  been  entertained  as  to  the  action 
being  maintainable.  It  does  not,  how- 
ever, appear  on  this  record,  whether 
the  defendant  had  any  interest  in  the 
ground  wherein  he  dug  the  stones,  or 
any  licence  to  dig  them  from  the  owner 
thereof,  or  whether  he  was  a  mere  tres- 
passer. But  according  to  the  modern 
authorities,  though  if  my  land  adjoins 
that  of  another,  and  I  have  not  by  build- 
ing increased  the  weight  upon  my  soil, 
and  my  neighbour  digs  in  his  land,  so 
as  to  occasion  mine  to  fall  in,  he  may 
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be  liable  to  an  action  (2  RoK  Abr. 
Trespass  (I)  pi.  1.),  yet  if  I  have  laid 
an  additional  weight  on  my  land  hy 
building^  my  neighbour  is  not  to  be  de- 
prived of  the  right  of  digging  his  own 
ground  because  mine  will  then  become 
incapable  of  supporting  the  artificial 
weight  which  I  have  laid  upon  it ;  3 
B.  &  Ad.  871.  WyaU  v.  Harrison.  3 
M.  &  W.  220.  Partridge  v.  Scott.  9B. 
&  C.  725.  Peyton  v.  The  Mayor  of 
London.  4  C.  &  P.  161.  Massey  y. 
Goyder  ;  unless  from  the  lapse  of  time 
since  my  building  was  erected,  or  other- 
wise, a  grant  from  my  neighbour  of  a 
right  to  support  for  it  from  his  ground 
can  be  inferred,  or  such  right  has  been 
gained  under  Lord  TenterdefCs  Act; 
3  M.  &  W.  220.  1  Cr.  &  J.  20.  Broum 
v.  Windsor  ;  or,  according  to  some  au- 
thorities, unless  he  withdraws  the  sup- 
port negligently.  Mood.  &  M.  363* 
HH 
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guUtj,  and  a  verdict  and  judgment  against  them,  upon  wUch 
they  brought  their  writ  of  error. 

And  Saunders  assigned  for  error  at  the  bar  that  the  plidntiff 
had  brought  his  action  for  subverting  the  wall  of  his  garden, 
but  had  not  shewn  where  the  garden  was  situate,  nor  whether 
he  had  any  estate  in  the  garden  or  not.  For  all  that  he  has 
said  to  this  purpose  is,  that  he  was  seised  of  a  dwelling-house, 
whereof  the  garden  was  parcel ;  which  is  impossible,  because 
a  garden  cannot  be  parcel  of  a  dwelling-house,  although  it 
may  be  appurtenant  {2)  U>  a  dwelling-house.  For  a  dwelling- 

(2)  A  man  makes  a  feoffment  of  a  **  tenances,*'  but  the  garden,  curtilage 
house  with  the  appurtenances^  nothing  and  close  adjoining  to  the  house,  and 
passes  by  the  words  '**  with  the  appur*    on  which  the  house  is  built,  and  no 


Walters  v.  Pfeil.  1  A.  &  E.  493.  J)odd 
V.  Holme.  3  Nev.  &  M.  739.  S.  C.  3 
Bing.  N.  C.  334.  Trower  v.  Chadwich. 
3  Scott,  699.  S.  C.  1  M.  &  Gr.  799. 
Davis  V.  London  and  Blackwall  Rail- 
way  Company.  2  Scott,  N.  R.  74.  S.  C. 
5  M.  &  W.  60.  Harris  v.  Ryding.  Nor 
is  he  bound  to  give  me  notice  that  he 
intends  to  withdraw  it.  6  Bing.  N.  C.  1. 
Chadwick  V.  Trower.  8  Scott,  1.  S.  C. 
Nor  is  he  liable  even  for  withdrawing  it 
negligently,  if  he  had  no  notice  of  the 
existence  of  the  adjoining  structure,  as  in 
the  instance  of  a  vault  or  other  building 
underground.  6  Bing.  N.C.  1.  8  Scott, 
1. — In  cases  of  this  class,  where  the 
neighbour  has  been  held  liable  on  the 
mere  ground  of  negligence,  the  maxim 
< Sic  utere  tuo  ut  cdienum  non  kedasy* 
appears  to  have  been  considiered  appli- 
cable. But  whether  properly  so  has 
been  doubted  in  a  work  of  much  ability 
(Gale  and  Whatley  on  Easements,  p. 
248.  et  seq.)  Another  occasion  for  the 
application  of  that  maxim  occurred  in 
a  late  case,  where  it  was  held  that  an 
action  would  lie  against  a  man  for  ne- 
gligently constructing  a  hay-rick  on  his 
own  land,  in  consequence  of  the  spon- 
taneous ignition  of  which  the  house  of 
his  neighbour  was  set  on  fire.  3  Bing. 
N.  C.  468.  Vaughan  v.  Menhve.  4 
Scott,  244.  S.  C.    It  is  remarkable  that 


in  this  case  no  reference  was  made  to 
the  statute  14  Geo.  3.  c  78.  which  enacts 
(in  extension  of  the  stat  6  Ann.  c  31.) 
that  no  action  shall  be  brought  against 
any  person  in  whose  house,  &c.  or  on 
whose  estate^  any  fire  shall  accidentally 
begin.  (See  the  remarks  of  Lord  lAfnd- 
hurst,  1  PhilL  Chan.  Ca.  306.  320.  Lord 
Canterbury  v.  The  Attorney- General.) 
The  cases  above  cited  having  estab- 
lished that  a  man,  by  building  a  bouse 
on  the  extremity  of  hb  own  land,  does 
not  thereby  acquire  any  right  of  ease- 
ment, for  support  or  otherwise,  over  the 
adjoining  land  of  his  neighbour,  it  ap- 
pears to  follow,  by  parity  of  reason,  that 
if  a  man  digs  a  well  in  his  own  land  so 
close  to  the  soil  of  his  neighbour  as  to 
require  the  support  of  a  rib  of  day  or 
of  stone  in  his  neighbour's  land  to  re- 
tain the  water  in  the  well,  no  action 
will  lie  against  the  owner  of  the  adja- 
cent land  for  digging  away  such  clay 
and  stone,  which  is  his  own  propertj, 
and  thereby  letting  out  the  water ;  and 
it  seems  to  make  no  difference  as  to  the 
legal  rights  of  the  parties,  if  the  well 
stands  some  distance  within  the  plain- 
tiff's boundary,  and  the  digging  by  the 
defendant,  which  occasions  the  water  to 
flow  from  the  well,  b  some  distance  within 
the  defendant's  boundary.  12  M.  &  W. 
324.  352,  353.  Acton  v.  BlundelL] 


Pasch.  24  Car.  11.  Regis. 


401 


house  and  a  garden  are  two  distinct  things  in  themselves.  Smith  &  al' 

and  are  demandable  in  a  prmcipehj  distinct  names,  as  appears  ^'  Martin. 

in  the  register  of  original  writs ;  wherefore  a  garden  cannot  ' 
be  parcel  of  a  dwelling-house ;  and  so  the  plaintiff  has  made 


other  land,  although  other  land  has 
been  occupied  with  the  house  :  And' in 
the  time  of  Henry  the  8th,  it  was  usual 
to  add  these  words,  <*and  all  lands, 
*'  tenements,  and  hereditaments  apper- 
**  taining  to  the  said  house,  and  being 
**  occupied,  let  or  set  with  the  same;" 
and  by  these  words  the  land  used  to 
pass  with  the  house.  Bro.  Feoffment  de 
Terres,  53.  2  Rep.  32  a.  Bettisworth^a 
case.  1  P.  Will.  60S.  Blachbom  v.  Edg-- 
ky,  Cro.  Jac.  526.  Smithson  v.  Cage. 
Bat  Lord  Coke  confirms  Lord  HaU^ 
and  says^  that  by  the  grant  of  a  mes- 
suage, or  house,  the  orchard,  garden, 
a^d  curtilage  do  pass,  without  the  word 
"appurtenances^**  and  an  acre  or  more 
may  pass  by  the  name  of  a  house  :  Co. 
Litt  5.  b.  56. a.  b.:  And  in  Plow.  171.  a. 
EiU  y.  Grange^  it  is  held  that  a  garden 
and  curtilage  are  parcel  of  a  messuage. 
And  by  the  demise  of  a  messuage  only 
without  the  words  <^  with  the  appur^ 
"  tenances,'*  it  has  been  adjudged  that 
the  curtilage  and  •garden  should  pass. 
3  Leon.  214.  Chard  v.  Tuck.  Cro. 
Eliz.  89.  S.  C.  Indeed  in  Keilw.  57. 
it  is  said  that  a  garden  is  not  parcel  of 
a  bouse  or  messuage ;  and  in  Moor.  24. 
pL  82.  it  was  held,  that  by  a  grant  of 
a  messuage  or  tenement,  neither  gar- 
Men,  nor  land^  doth  pass;  for  by  the 
word  messuage  nothing  passes  but  the 
house  and  circuit  of  the  house ;  a  gar- 
den is  a  distinct  thing,  for  in  a  precipe 
quod  reddai  the  writ  shall  say,  one  mes" 
suagt  and  one  garden.^  However,  the 
best  opinion  seems  to  be  agreeable  to 
what  is  said  by  Lord  Coke  and  Lord 
Hak^  that  the  garden  is  parcel  of  the 
house,  and  shall  pass  by  a  grant  or  de- 
^  of  the  house.     In  the  above-cited 


case  out  of  Keilwag^  a  distinction  is 
taken  between  a  messuage  and  house; 
that  messuage  extends  to  the  curtilage^ 
though  not  to  the  garden^  but  that  house 
only  comprehends  buildings.  But  this 
distinction  has  been  justly  reprobated 
as  too  subtle  and  artificial ;  there  being 
no  real  difference  between  them,  for 
whatever  would  pass  by  the  one  would 
equally  pass  by  the  other.  2  T.  R.  502. 
Doe  V.  Collins.  But  it  has  been  holden 
that  a  devise  of  a  house  <<  with  the 
<<  appurtenances  thereto  or  in  any  man- 
<<  ner  belonging,^  will  not  pass  land  at 
a  distance,  though  used  and  occupied 
by  the  testator  with  the  house.  Cro. 
Car.  57.  Heam  v.  AUen.  Hutt  85. 
S.  C.  But  what  shall  be  said  to  pass 
by  a  devise  of  a  messuage  or  dwelling- 
house  only,  or  of  a  dwelling-house  ioith 
the  appurtenances^  is  ,  purely  a  ques- 
tion of  intention  to  be  collected,  as 
in  other  cases  of  intention,  out  of  the 
whole  will.  Thus  a  devise  of  <'  mes- 
'*  suages  with  all  houses,  barns,  stables, 
<<  stalls,  &c.  .that  stand  upon  or  belong 
"  to  the  said  messuages,"  under  special 
circumstances  clearly  manifesting  the 
intention  of  the  testator  to  devise  the 
lands  belonging  to  the  messuages,  was 
held  to  pass  those  lands.  S  Wils.  141. 
Gulliver  v.  Poyntz.  2  Black.  Rep.726. 
S.  C.  So  where  a  testator  being  tenant 
for  years  of  a  house,  gardens,  stables, 
and  eoal-pen,  bequeathed  in  the  follow- 
ing words ;  <<  I  give  the  house  I  live  in 
"  and  garden  to  B."  it  was  adjudged 
that  the  stables  and  coal-pen  occupied 
by  the  testator,  together  with  the  house, 
passed,  though  not  expressly  named, 
and  though  the  testator  used  them  for 
purposes  of  trade  as  well  as  for  the  con^ 
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Smith  &  al'  versus  Martin. 


Smith  &  al'    no  title  to  the  garden,  nor  does  it  appear  where  the  garden 
V.  Martin,    jg  situate,  and  the  damages  being  assessed  entirely  as  well  for 
•  subverting  the  wall  of  the  garden,  as  for  subverting  the 

house,  no  judgment  ought  to  have  been  given  for  the  plain- 
tiff, and  therefore  he  prayed  that  the  judgment  should  be 
reversed. 

Sed  non  allocatur;  For  a  garden  may  be  said  to  be  parcel 

of  a  house,  and  by  that  name  will  pass  in  a  conveyance;  and 

although  in  a  praecipe  quod  reddat  it  must  be  demanded  bj 

the  name  of  a  garden,  yet  in  this  action,  which  is  only  to 

(s)  See  anti,      rccovcr  damages  for  a  wrong,   and  no  land  is  demanded, 

Litii  ^^^^^'  it  is  well  enough  alleged.  (3)    Wherefore  the  judgment  was 

note(i).  affirmed. 


venience  of  his  house.  2  T.  R.  498. 
Doe  V.  Collins.  See  also  2  Black.  Rep. 
11 48.  Doe  V.  Martin.  But  unless  it 
clearly  appears  that  the  testator  meant 
to  extend  the  word  "  appurtenances  " 


beyond  its  technical  sense,  lands  usually 
occupied  with  a  house  will  not  pass 
under  a  devise  of  a  messuage  unth  the 
appurtenances,  1  Bos.  &  PulL  53.  Buck 
V.  Nurton,  (b) 


(b)  See  also  1  B.  &  C.  350.  Bo- 
denham  v.  Pritchard.  p  Mylne  &  K. 
571.  HobsoH  V.  Blackburn,  2  Mylne  & 
K.  759.  Goodman  v.  Edwards.  As  to  the 
construction  of  the  words  **  thereunto 
belonging,"  see  1  Bing.  483.  Ongley  v. 
Chambers.  8  Moo.  665.  S.  C.  2  B.  & 
Ad.  680.  Doe  v.  Langton.  —  Where 
there  is  a  unity  of  seisin  of  land  and  of 
a  way  over  the  land,  in  one  and  the 
same  person,  the  right  of  way  is  either 
extinguished  or  suspended,  according  to 
the  duration  of  the  respective  estates  in 
the  land  and  the  way ;  see  ant^,  Vol.  I. 
p.  323  b. :  And  after  such  extinguish- 
ment, or  during  such  suspension,  of  the 
right,  the  way  cannot  pass  as  an  "  ap- 
**  purtenant "  under  the  ordinary  legal 
sense  of  that  word,  notwithstanding  it 
has  continued  to  exist  in  point  of  user. 
1  Cr.  &  M.  448.  Barlow  v.  Rhodes,  per 
Bayley  B.     Therefore,  in  order  to  pass 


it,  the  grantor  must  either  employ  words 
of  express  grant,  or  must  describe  the 
way  as  one  *'  used  and  enjoyed  with  the 
land."  1  Cr.  &  M.  448.  6  B.  8d  C. 
329.  337.  Boyle  v.  Tamfyn.  9  D.  &  R. 
430.  S.  C.  5  B.  &  Ad.  791.  794.  Plant 
V.  James.  2  Nev.  &  M.  517.  S.  C.  4 
A.  &  E.  749.  761.  James  v.  PUtnL  6 
Nev.  &  M.  282.  S.  C.  But  where  the 
intention  of  the  grantor  to  pass  the  way 
appears  from  the  context,  the  word  "  ap- 
purtenances "  is  capable  of  a  wider  in- 
terpretation, so  that  the  way  may  pass 
under  it.  3  Taunt  24.  Morris  y.  Edg- 
ington.  4  A  &  E.  749.  James  y.  Plant. 
6  Nev.  &  M.  282.  S.  C.  See  also  5  Bing.' 
N.  C.  1.  25.  Hinchliffe  v.  Lord  Kin- 
noul.  6  Scott,  650.  S.  C.  See  further  8 
Bing.  356.  Oakley  Y.Adamson.  1M.& 

Sc.  510.  S.  C As  to  the  meaning  of 

the  word  appurtenant  in  pleading,  see 
1  Cr.  M.  &  R.  211.  Briyht  v.  WWlbr.] 
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Pearle  versics  Bridges.  Case  65. 

Hil.  23  &  24  Car.  II.  Regis.     Hot.  1182. 

TRESPASS  for  breaking  the  plaintiflTs  close  and  eating  s.asKeb.  6i. 
up  the  grass  there  with  cattle.     The  defendant  pleads  I"  trespass 
that  at  the  time  of  the  trespass  supposed,  he  was  possessed  of  itliTnlot  enough 
all  the  com  growing  on  4  acres  of  land  parcel  of  the  said  ^'^^  ^^^  defend- 
close  in  whichy  &c.  as  of  his  own  proper  com,  wherefore  at  poigeMwd  of  sl 
the  time  when,  &c.  he  entered  with  his  cattle  to  reap,  take  f"*^®^  °^f^l["^ 

,  1  .1  1    .  .  ,  1      T 1    there,  and  that 

and  cany  away  the  said  corn,  and  in  entering  the  cattle  did  be  entered  to 
the  trespass  raptim  and  sparsim^  &c.,  and  so  justified  the  J^gt'shcw^a*** 
trespass  precisely.     To  which  the  pluntiff  demurred.  special  title 

And  it  was  adjudged  by  Hale  chief  justice,  Twysden  and  ^  *** 
Rainsfordy  nemine  contradicente^  that  the  plea  was  bad,  because 
the  soil  of  close  is  acknowledged  to  be  in  the  plaintiff, 
therefore  the  com  shall  be  intended  to  belong  to  him  also, 
unless  the  defendant  shews  a  special  title  to  the  com,  which 
he  hath  not  done  here.  And  it  is  not  enough  for  the  defend- 
ant to  say  that  he  was  possessed  of  the  com  as  of  his  own  pro- 
per com,  without  shewin  a  special  title  to  it,  because  primd 
facie  it  shall  be  intended  that  the  property  of  the  com  is  in 
the  owner  of  the  soil ;  and  this  shall  not  be  contradicted  but 
by  a  special  title  to  them :  wherefore  the  plea  was  adjudged 
bad  in  substance.  (1) 

But  the  defendant  on  payment  of  costs  had  leave  to  amend      [  402  3 
his  'plea,  and  to  shew  his  title  to  the  com,  which  he  did  ac- 
cordingly. Wherefore  no  judgment  was  entered  on  the  roll 
in  this  case. 


(1)  It  'seems  to  be  an  established  specially  (a),  so  that  the  plaintiff  may 

rule   of  pleading,    that   wherever  the  have  an  opportunity  of  traversing  it; 

defendant  in    trespass  dausum  fregit  and  so  it  is  in  replevin.     But  in  tres- 

justtfies  the  trespass  by  reason  of  some  pass   for  taking  cattle  or  goods,  it  is 

title,  or  easement^  which  gives  him  a  enough  for  the  defendant  to  state  his 

legal  right  to  do  the  act  which  is  the  possession  only  of  the  place  in  which, 

subject  of  the  action,  he  must  set  forth  &c.  and  that  they  were  taken  damage 

hu  title  or  right  to  enjoy  the  easement  feasant 


(a)  [But  in  the  case  where  a  pre-  plea  has  been  provided  by  the  stat.  2  & 
icriptive  right  is  claimed  to  an  ease-  3  W,  4.  c.  71.  (Prescription  Act)  s.  5. 
ment,  or  profit  a  prendre,  a  new  form  of    See  antd,  175  e.  note  (c).] 
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402  Slowe  versiis  Wilmott. 

Case  66.  Slowe  versits  Wilmott. 

Pasch.  24  Car.  IL  Regis.     Rot  317- 

s.c.3Keb.6i.  ASSUMPSIT.  The  plaintiff  declared  as  adminiBtnitor, 
profert^f  ^  *  ^^^  but  at  the  end  of  the  declaration  he  did  not  bring  his 
letters  of  ad-  letters  of  administration  into  court,  and  on  an  insufficient  plea 
is  matter  of  the  plaintiff  demurred,  and  the  defendant  also  joined  in  de- 
form only,  and    murrer  and  he  now  insisted  on  the  default  of  not  shewinir  the 

good  on  a  o     i     •    •  • 

general  de-        letters  of  administration. 

murrer.  j^^  '^  ^^  ruled  by  Hale  chief  justice,  ctBteris  tacentUna^ 

that  it  was  only  matter  of  form  and  not  matter  of  substance, 
because,  as  he  said,  it  was  not  a  fault  in  the  declaration  itself, 
but  an  omission  of  a  thing  which  ought  to  be  inserted  at  the 
end  of  the  declaration,  and  therefore  no  advantage  can  be 
taken  of  it  on  a  general  demurrer.  Yet  Saunders  for  the  de- 
fendant urged  that  there  were  twenty  books  to  prove  it  to  be 

•Cro.Jac409.  a  matter  of  substance*;  which  the  chief  justice  confessed, 

Cutts  ».  Ben-  feut  he  said  that  the  opinion  had  been  otherwise  for  ten  years 
past ;  but  I  believe  he  meant  his  own  opinion ;  therefore  the 
plaintiff  had  judgment.  ( 1 ) 

(])  However^  it  is    now  expressly     c.  11.  s.  ].  and  must  be  specially  de- 
made  matter  of  form  by  statute  4  Ann.    murred  to. 


Case  67.  Blackmor  verstis  Mercer  &  al'. 

Pasch.  24  Car.  IL  Regis.     Rot  412.  &  413. 

S.C.  1  Vent.  OiCIRE  FACIAS  BgainBt  the  defendants  as  executors  to 
i^sVdf4i2.  In  ^  i^ye  execution  of  the  costs  and  damages  recovered  against 
an  inquisition  their  testator  in  an  ejectment,  to  be  levied  de  bonis  praprm, 
Seriffona^wiw  ^P^°  *^®  retum  of  an  inquisition  by  the  sheriff  whereby  it 
jien  inquirif,  was  fouud,  that  divcrs  goods  and  chattels,  which  were  of  the 
that  the  exe-'  ^^^  tcstator.  Came  to  the  hands  of  the  said  executors,  which 
^^^^  the  said  executors  sold^  eloigned^  and  converted^  and  disposed 
converted,  and  to  their  own  use.  The  defendants  come  in  and  traverse  that 
oSr^div^'^  *^^y  ^^^^*  eloigned,  &c  and  the  plaintiff  maintains  the  inqui- 
goods  of  the  sition,  that  the  executors  had  sold,  eloigned,  and  converted 
defenSmu^*  to  their  own  use,  as  it  was  found  by  the  inquisition,  and  ten- 
plead  that  they  ders  an  issue  on  it :  to  which  the  defendants  demur. 
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And  now  in  this  term  Saunders  for  the  defendants  objected^  Blackmor 

that  here  neither  the  inquisition,  nor  the  plaintiff's  replica-  ^*  Mercer 

tion  are  sufficient  to  charge  the  defendants  de  bonis  propriis ;  ^    ^   ^  '     , 

for  no  devastavit  is  found  by  the  inquisition,  or  allied  by  the  j^^  ^^^  ^^^ 

plaintiff:  and  the  defendants  might  have  well  sold,  eloigned,  eloigned,  &c. 

and  disposed  of  the  testator's  goods,  because  they  had  paid  replLs  diat 

the  testator's  debt  to  the  value  of  the  goods  with  their  own  ^^ey  bad  sold,  ' 

money,  and  therefore,  although  it  is  a  sale,  eloignment,  or  Ld^nders^ui 

conversion,  yet  it  is  no  devastavit;  wherefore  there  ought  to  *«*"«•  l>«f«nd- 

be  a  devastavit  found  or  alleged,  otherwise  the  defendants  are  The  words 

not  chargeable  of  their  own  goods.  ||  **^tour^ 

*  Sed  nan  allocatur;  for  by  Hale  chief  justice,  perhaps  the  ^  own  tue  con- 

defendants  had  not  actually  wasted  the  goods  of  tie  testator,  "„^^J^^i^ 

but  had  them  in  their  hands  in  specie,  and  kept  them  so  though  it  be 

secretly  that  the  sheriff  could  not  find  them  to  levy  the  pbdn-  founder  ^ed 

tiff's  debt  upon  them ;  therefore  it  is  reasonable  that  the  de-  that  the  defend- 

fendants  should  be  charged  de  bonis  propriis,  although  there  ^^^  goodsTo) 
is  no  devastavit  in  the  case.  And  for  this  reason,  which  seems     »[  403  1^ 
to  me  to  be  the  best,  it  was  adjudged  for  the  plaintiff. 

(1)  See  1  Saund.  307.  MerOant  v.  Driver.   S.  P.    Ibid,  219  *  c.   Wheatly 
y.Lane^  note  (8). 


Lord  Arlington  versits  Merricke.  Case  68. 

Hil.  23  &  24  Car.  11.  Regis.  Rot.  665. 

Londtm,  1  "WpE  it  remembered  that  heretofore,  to  wit,  in  the  Debt  on  bond, 
***''**•  J  m3  term  of  St  Michael  last  past  before  our  lord 
the  king  at  Westminster  came  the  right  honorable  Henry  Lord 
Arlington  of  Harbington,  by  Edward  Meritoeather  his  attor- 
ney, and  brought  here  into  the  court  of  our  said  lord  the 
king  then  there  his  certiun  bill  against  Benjamin  Merricke, 
otherwise  called  Benjamin  Merricke  of  Woodstock  in  the  said 
county,  in  the  custody  of  the  marshal,  &c  of  a  plea  of  debt, 
and  there  are  pledges  of  prosecution,  to  wit,  John  Doe  and 
Richard  Roe,  which  said  bill  follows  in  these  words,  to  wit : 
London,  to  wit,  The  right  honorable  Henry  Lord  Arlington 
of  Harbington,  complains  of  Benjamin  Merricke,  otherwise 
called  Benjamin  Merricke  of  Woodstock  in  the  siud  county, 
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403  Lord  Arlington  versus  Merricke. 

Lord  Ar-  being  in  the  custodj  of  the  marshal  of  the  marshalsea  of  our 
LiNGTON  r.  lord  the  king  before  the  king  himself,  of  a  plea  that  he  render 
',  to  him  200L  of  lawful  money  of  Etiglandy  which  he  owes  to 
r  ^Q^  n  and  unjustly  detains  from  him,  for  that  whereas  the  said  Ben- 
jamin on  the  first  day  of  Majfy  in  the  19th  year  of  the  reign 
of  our  lord  Cliarles  the  Second,  now  king  of  England^  &c,  at 
London  aforesdd,  to  wit,  in  the  parish  of  St  Mary  Underthaft 
in  the  ward  of  Lyme  Street,  by  his  certain  writing  obligatory 
sealed  with  the  seal  of  the  said  Benjamin,  and  to  the  court  of 
our  said  lord  the  king  now  here  shewn,  the  date  whereof  is 
the  same  day  and  year,  adcnowledged  himself  to  be  held  and 
firmly  bound  to  the  said  Henry  Lord  Arlington  in  the  said 
200L  to  be  paid  to  the  said  Henry  Lord  Arlington,  when  he 
should  be  thereunto  required,  yet  the  said  Benjamin  (although 
often  required)  has  not  yet  paid  the  said  2002.  to  the  sud 
Henry  Lord  Arlington,  but  to  pay  the  same  to  him  has 
hitherto  altogether  refused  and  still  refuses,  to  the  damage 
of  the  said  Henry  Lord  Arlington  of  20L,  and  therefore  he 
brings  suit,  &c 

And  now  at  this  day,  to  wit,  on  Tuesday  next  after  the 
octave  of  St  Hilary  in  this  same  term,  until  which  day  the 
said  Benjamin  Merricke  had  leave  to  imparl  to  the  sud  bill 
and  then  to  answer,  &c.,  before  our  lord  the  king  at  West- 
minster comes  as  well  the  said  Lord  Arlington  by  his  attorney 
aforesaid,  as  the  sidd  Benjamin  by  John  Gale  his  attorney, 
and  the  said  Benjamin  defends  the  wrong  and  injury  when, 
&C.,  and  prays  oyer  of  the  said  writing  obligatory,  and  it  is 
read  to  him,  &c. ;  he  also  prays  oyer  of  the  condition  of  the 
said  writing,  and  it  is  read  to  him  in  these  words,  to  wit, 
*^  The  condition  of  this  obligation  is  such,  that  whereas  the 
above-named  Henry  Lord  Arlington  postmaster-general  to 
the  king's  most  excellent  Majesty,  by  his  sufficient  instm- 
ment  or  writing  under  his  hand  and  seal,  bearing  date  the 
^  thirtieth  day  of  April  one  thousand  six  hundred  sixty  and 
seven,  hath  deputed  the  above  bounden  Thomas  Jenkins  to  be 
his  deputy-postmaster  of  the  stage  of  Oxon  in  the  county  of 
Oxon  abovesaid,  to  execute  the  said  office  from  the  twenty- 
fourth  day  of  Jum  next  coming  for  the  term  of  six  months 
following.  Now  if  the  said  Thomas  Jenkins,  his  deputies, 
servants,  and  assigns  do  and  shall,  for  and  during  all  the  time 
that  he  the  said  Thomas  Jenkins  shall  continue  deputy  post- 
master of  the  said  stage,  well,  truly,  faithfiiUy,  and  diligently 
do,  execute  and  perform  all  and  every  the  duties  belonging 
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to  the  said  oflSce  of  deputy-postmaster  of  the  said  stage,  and     Lord  Ar- 
shall  fiuthfully,  justly,  and  exactly  observe,  perform,  fulfil    lington  v. 
and  keep  all  and  every  the  instructions,  rules,  orders,  pay-   ^      '^^'^'^^; 
ments,  and  directions  mentioned,  contained,  specified,  and 
included  in  the  paper  annexed  to  this  obligation,  intituled 
Instructions  for  the  several  deputy  postmasters  from  his  Ma- 
jesty's poetmaster-general,  according  to  the  true  intent  and 
meaning  of  the  said  instructions,  and  every  of  them ;  the  true 
copy  or  counterpart  whereof  is  delivered  upon  the  sealing  of 
these  presents  unto  the  said  Thomas  Jenkins  subscribed  by 
the  sud  Henry  Lord  Arlington^  and  examined  before  the 
witnesses  to  these  presents ;  and  also  if  the  said  Thomas  Jen^ 
kins,  his  deputies,  servants,  and  assigns,  shall  well  and  truly       [  405  ] 
observe,  perform,  fulfil  and  execute  all  such  other  orders, 
rules,  directions,  and  instructions  as  the  said  Henry  Lord 
Artingtony  his  executors,  administrators,  or  assigns,  or  his 
deputies  in  the  general  post-office  in  London,  shall  from  time 
to  time  ^ve  or  send  to  the  said  Thomas  Jenkins,  his  deputies . 
or  asfflgns,  signed  by  the  said  Lord  Arlington,  or  by  his 
deputy  in  the  said  general  post-office  for  the  time  being,  for 
or  concerning  the  management  of  the  place  of  deputy-post- 
master of  the  said  stage  of  Oxon  ;  that  then  this  obligation 
to  be  void,  or  else  to  stand  and  remain  in  full  force  and 
.virtue." 

He  also  prays  oyer  (1)  of  the  said  instructions  mentioned 

(1)  The  praying  of  oyer  of  the  in-  had  been  to  perform  covenants  in  an 
stnictions  seems  to  be  improper;  be-  indenture,  in  which  case  it  has  been 
cause  there  is  no  proferi  made  of  them  decided,  that  the  defendant  cannot  pray 
by  the  plaintiff,  and  it  does  not  appear  oyer  of  the  indenture,  but  must  set  out 
that  they  were  in  court ;  but  they  are  the  whole  substance  of  one  part  of  the 
only  referred  to  in  the  conditions  as  the  indenture,  and  make  a  profert  of  it, 
instructions  which  the  defendant  had  otherwise  it  will  be  bad  on  special  de- 
obliged  himself  by  his  bond  to  perform ;  murrer.  1  Saund.  8.  Jeverts  v.  Harridge. 
in  the  same  manner  as  if  the  condition  2  Salk.  498.  Cook  v.  RemmingUni,  (a) 

(a)  If  instead  of  setting  out  the  in-  out    the    indenture,  could    not    have 

denture  with  a  profert,  the  defendant  pleaded   general  performance ;    at  all 

content  himself  with  setting   out  the  events,  the  plea  will  be  bad,  unless  it 

condition   of    the   bond   on   oyer  and  aver  that  there  are  not  any  such  ne- 

pleading  general  performance,  the  plea  gative  or  disjunctive  covenants.   4  Easf, 

vrill  be  bad  on  demurrer ;  for  non  con-  340-    Lord  Kerry  v.  Baxter,  and  Plo- 

tat  but  that  there  may  be  negative  or  mer  v.  JRaine,  cited  in  the  note  there, 

disjunctive  covenants  in  the  indenture,  See  ante,  Vol.  l.9d.  10.  note  (3). 
to  which  the  defendant,  if  he  had  set 
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Lord  Ar-    in  the  said  condition,  and  they  are  likewise  read,  to  Imn  in 
LiNOTON  V.    these  words,  to  wit,  "  Instructions  for  the  several  deputy 
RRRicKE,^  postmasters  from  his  Majesty's  postmaster-general: 

1.  You  shall  keep  sufficient  able  geldings  or  mares  for  no 
other  service  but  for  the  post  of  the  mail  of  letters  passing  to 
and  from  his  Majesty's  post-o^ce  in  the  city  of  LandaUf  from 
the  stage  at  Oxford  unto  the  stage  of  Abingdon,  to  and  fro, 
and  you  shall  carefully  and  faithfully  send  or  carry  the  said 
mails  to  the  said  several  stages  three  times  in  every  week 
during  your  continuance  to  be  deputy-postmaster  of  Oxford 
in  the  county  of  Oxon,  upon  the  several  days  and  hours  as 
the  same  shall  come  or  be  sent  unto  the  said  several  stages 
for  that  purpose :  and  you  shall  in  like  manner  send  or  cany 
with  all  care,  diligence,  and  faithfulness,  the  said  several 
stages,  all  and  every  such  expresses  as  shall  come  unto  the 
same  to  be  dispatched  for  his  Majesty's  special  service ;  and 
you  shall  also  provide  and  maintain  a  sufficient  number  of 
able  mares  or  geldings,  with  furnitures  for  the  same,  for  the 
use  and  service  of  all  such  posters  as  shall  have  lawful  war- 
rant or  commission  to  ride  post  from  your  said  stage. 

2.  You  shall  cause  all  and  every  such  servant  as  you  shall 
trust  to  ride  with  and  carry  the  said  mails  and  expresses  the 
said  several  stages,  to  ride  at  least  five  English  miles  winter 
and  summer,  in  every  hour  that  he  or  they  shall  ride  or  carry 
any  of  the  said  mails  and  expresses,  and  the  rest  of  his  time 
according  to  that  proportion  of  speed :  and  you  shall  truly 
and  exactly  indorse  upon  a  label  the  hour  and  time  of  the 
night  or  day,  with  the  day  of  the  month  on  which  every  of 
the  said  mails  and  expresses  shall  come  unto  the  stage  of 
Oxford;  and  you  shall  also  enter  the  same  in  a  book  to  be 
kept  by  you  for  that  purpose,  and  you  shall  have  your  horses 
and  furniture  for  the  carriage  of  the  said  mails  on  the  re- 

[  406  1  spective  days  and  times  in  such  readiness  and  expectation, 
that  you  shall  not  detain,  stay,  or  delay  any  mail  in  its  post- 
age from  the  city  of  London  above  one  quarter  of  an  hour  at 
the  most,  neither  shall  you  stay  or  delay  any  maU  in  its  post- 
age imto  the  city  of  London  above  one  quarter  of  an  hour  at 
the  most. 

3.  You  shall  employ  only  such  servants  for  riding  post  to 
carry  the  said  mails  and  expresses,  for  whose  faithfulness, 
care,  and  diligence,  and  riding  with  the  expedition  in  these 
instructions  required,  without  stop  or  stay,  saving  by  some 
act  of  God  or  force  or  absolute  necessity,  as  you  will  be 
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responsible,  and  thereupon  answer  the  damage  that  may  by    Lord  Ar- 
your  servants'  failure  happen  either  unto  his  Majesty's  affairs    linoton  v. 
or  unto  the  post-office ;  and  you  shall  employ  none  that  you         '^^*^'^^', 
are  not  sure  is  conformable  to  the  discipline  of  ihe  church  of 
England. 

4.  You  shall  cause  every  one  that  rides  with  the  said  mails 
or  expresses  to  ride  with  a  horn,  and  to  wind  the  same  at 
least  four  times  in  every  stage,  and  also  upon .  his  riding 
through  every  town  or  village,  and  upon  his  meeting  with 
any  passengers  upon  the  road. 

6.  You  shall  publish  in  your  said  town  of  Oafardy  and  in 
every  market  town  adjacent,  from  whence  any  letters  or 
packquets  hath  usually  come  unto  your  said  stage  of  Oxford 
to  be  carried  with  the  said  mails,  as  also  in  every  other 
market  town  from  whence  you  may  expect  that  letters  and 
packquets  may  hereafter  be  brought  unto  your  stage  to  go 
with  the  said  mails,  you  shall  publish  and  proclaim  at  least 
npon  the  market  days,  in  full  market,  every  three  months, 
the  several  days  of  the  week,  and  hours  of  the  same  days, 
whereupon  letters  may  and  shall  be  received  at  your  said 
stage  to  be  sent  unto  the  post-office  in  the  city  of  London^  or 
unto  any  great  town  or  city  upon  the  post  road,  and  ihid 
several  days  and  hours  of  the  said  mails  being  sent  from  your 
said  stage  in  its  passage  to  and  &om  the  city  of  London^  and 
the  dajrs  and  times  of  the  returns  of  the  said  mails  unto  your 
sdd  stage,  and  also  the  rate  at  which  letters  shall  be  carried 
to  and  from  your  said  stage,  and  to  and  from  any  other  city 
or  town  upon  the  post-road ;  and  you  shall  also  publish  that 
the  post-office  is  erected  by  his  Majesty  for  the  benefit  and 
ease  of  his  subjects,  in  the  carrying  and  delivering  of  all  let- 
ters with  extraordinary  speed  and  safety,  and  that  it  is  his  [  407  j 
Majesty's  pleasure  that  all  letters  of  speed  should  be  sent  by 
the  posts  belonging  to  that  office. 

6.  You  shall  write  upon  all  such  letters  as  shall  be  sent 
from  your  stage  unto  the  post-office  in  London^  the  several 
due  rates  for  the  post  of  the  same,  and  you  shall  bind  the 
same  in  several  bundles,  according  to  the  several  rates  set  for 
the  post  thereof,  binding  all  that  are  to  pay  or  have  paid 
three-pence  in  one  bundle ;  and  in  like  manner  binding  toge- 
ther dl  those  of  other  rates,  and  you  shall  insert  in  a  small 
bill  of  paper,  the  number  of  all  letters  and  packquets  that 
shall  be  from  time  to  time  sent  from  your  said  stage  unto  the 
said  post-office,  and  the  rates  of  the  same  distinctly,  express- 
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Lord  Ar-    ing  how  many  letters  you  send  at  the  rate  of  two-pence,  and 
LiNGTON  V,    how  many  at  the  rate  of  three-pence,  and  likewise  of  all  other 
Merricke,^  rates;  and  you  shall  insert  in  the  same  bill  all  letters  sent 
'  from  town  to  town  in  the  road  in  any  by-bag,  with  the  rates 

paid  for  the  same,  and  you  shsOl  send  the  said  bill  subscribed 
with  your  hand,  with  every  mail  of  letters  unto  the  said  post- 
office. 

7.  You  shall  not  receive  any  letters  or  packquets  directed 
to  any  seaman,  or  imto  any  private  soldier,  or  unto  such  as 
have  not  plfdn,  distinct,  and  certain  directions,  or  any  such  as 
are  directed  to  be  sent  from  the  post-office  in  LancUm  unto 

«  other  places,  unless  you  be  first  paid  for  the  same,  and  do 
charge  the  same  to  your  accompt  as  paid. 

8.  You  shall  cause  your  servants  riding  post  with  the  sidd 
mails  from  time  to  time  to  render  an  accompt  unto  the  de- 
puty-postmaster from  the  stage  unto  the  which  you  shall 
appoint  him  to  carry  the  said  mails,  of  all  letters  received  on 
the  road,  either  paid  for  or  not  pidd  for,  and  to  deliver  the 
monies  received  for  any  letters  or  packquets  unto  the  said 
deputy-postmaster,  that  the  whole  number  of  letters  so  re- 
ceived may  be  inserted  into  his  bill,  then  to  be  dispatched  to 
the  office ;  and  you  shall  most  strictly  enjoin  all  your  servants 
to  give  the  said  account  truly,  that  no  letters  paid  for  be 
embezzled  or  lost,  lest  your  bonds  be  sued  upon  any  com- 
plaint  that  should  arise  thereupon:  and  you  shall  strictly 
prosecute  your^said  servant  upon  any  complaint  of  the  loss  of 
any  letter  delivered  and  paid  for  on  the  road,  to  have  him 
whipped  publicly  for  a  cheat,  and  you  declare  these  your 
resolutions  unto  all  your  servants  before  you  employ  them  in 
the  said  service. 

9.  You  shall  cause  all  letters  and  packquets  to  be  speedily, 
without  delay,  carefully  and  faithfully  delivered,  that  shall 

[  408  ]  from  time  to  time  be  sent  unto  your  said  stage  to  be  dispersed 
there,  or  in  the  towns  and  parts  adjacent,  that  all  persons  re- 
ceiving such  letters  may  have  time  to  send  their  respective 
answers  unto  your  stage  and  other  place  appointed  by  the 
respective  returns  of  the  said  mails. 

10.  You  shall  receive  for  the  post  of  all  letters  and  pack- 
quets that  shall  be  dispersed  and  delivered  by  yourself  and 
your  appointment  according  to  the  rate  and  tax  set  upon 
them ;  and  you  shall  keep  a  true,  just,  and  exact  accompt  of 
all  such  monies  as  shall  be  received  by  you,  and  by  your  ap- 
pointment for  the  post  of  all  letters  and  packquetSi  and  also 
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of  all  bj-letters  and  packquets  whatsoever  that  come  to  and    Lord  Ar- 
from  your  stage ;  and  at  the  end  of  every  month,  you  shall,    i«Jngton  w. 
without  farther  delay,  cause  all  such  monies  to  be  paid  into   , 
the  poet-office  in  ihe  city  of  London^  unto  the  use  of  the  post- 
master-general Henry  Lord  Arlington^  either  by  good  and 
allowable  bills  of  exchange  for  the  same  payable  upon  sight, 
sent  unto  the  said  office  at  the  end  of  the  said  month,  or 
otherwise. 

11.  When  any  letters  or  packquets  shall  at  any  time  hap- 
pen to  remain  at  your  said  stage,  or  any  place  under  your 
care  and  charge  for  the  delivery  of  letters,  you  not  knowing 
to  whom  to  deliver  the  same,  you  shall  forthwith  cause  to  be 
written  in  a  fair  sheet  of  paper,  the^names  of  the  parties  to 
whom  the  same  are  directed  and  affix  the  same  upon  your 
outward  gate  or  door,  or  upon  some  public  place  in  any 
other  town  where  you  are  appointed  to  deliver  letters  as  you 
shall  see  cause  by  the  direction  of  the  same,  and  thereby 
give  notice  unto  all  goers  and  comers,  that  such  letters  and 
packquets  remain  there  undelivered ;  and  at  the  end  of  every 
month  you  shall  send  unto  the  post-office  of  London^  all  such 
letters  as  shall,  notwithstanding  such  notice  its  aforesaid,  re- 
main during  one  month's  time  neglected,  with  the  reason  why 
the  same  could  not  be  delivered,  that  a  just  defalcation  may 
be  made  unto  you  for  the  same  upon  your  accompt 

12.  Tou  shall  not  without  special  order  open,  nor  suffer 
to  be  opened,  any  mail  or  bag  of  letters  whatsoever  that  shall 
pass  your  said  stage,  saving  such  only  as  shall  be  sent  unto 
you  with  letters  to  be  delivered  and  dispersed  either  at  your 
said  stage,  or  in  the  parts  and  branches  of  the  post^road 
adjacent,  and  saving  the  by-bag  for  the  putting  in  letters 
taken  up  upon  the  road  by  those  that  shall  ride  with  the 
said  mails. 

13.  You  shall  attend  the  service  of  deputy-postmaster  of      [  409  ] 
your  stage  in  your  own  person,  unless  very  urgent  necessary 
occasions  shall  call  you  for  some  small  time  or  times  only  to  ' 

be  absent,  and  at  every  such  time  you  shall  appoint  some 
trusty  and  discreet  person  to  supply  your  place,  for  whose 
care  and  faithfulness  you  shall  be  responsible,  that  no  neglect 
or  failure  may  happen  either  in  the  speedy  passing  of  the  said 
mails,  or  in  the  delivery  of  letters,  or  in  any  other  thing 
concerning  the  said  service. 

14.  You  shall  to  the  utmost  of  your  ability  and  skill,  by  all 
lawful  ways  and  means,  promote  the  king's  Majesty's  service 
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Defendant 
pleads  A  general 
performance. 


and  the  benefit  and  advantage  of  Henry  Lord  ArKngton  post- 
master-general of  the  said  post^ffice  in  your  place  of  depnty- 
postmaster  of  your  said  stage  of  Oxford;  and  you  shall  from 
time  to  time  observe  to  execute  all  such  other  rules,  orders, 
directions,  and  instructions  in  and  concerning  the  manage- 
ment of  your  said  place  of  deputy-postmaster,  as  you  shall  re- 
ceive from  the  said  Henry  Lord  Arlingtan  postmaster-general, 
his  executors,  deputy,  and  assigns,  and  you  shall  quietly  sub- 
mit and  render  up  your  said  place  as  forfeited,  if  any  unfaith- 
fulness be  proved  against  you  in  the  execution  thereof,  not- 
withstanding any  agreement  whatsoever  between  the  sud 
Henry  Lord  Arlington  postmaster-general  and  you  at  the 
entry  into  your  said  place  of  deputy-postmaster." 

Which  (2)  being  read  and  heard,  the  said  Benjamin  says 
that  the  said  Henry  Lord  Arlington  ought  not  to  have  or 
maintain  his  said  action  thereof  against  him,  because  he  says 
that  the  said  Thomcts  Jenkins  in  the  said  condition  mentioned 
from  the  time  of  making  the  said  writing  obligatory  hitherto 


(2)  It  is  holden  that  a  defeDdant  can- 
not plead  conditions  performed,  to  an 
action  of  debt  on  bond  conditioned  for 
performance  of  covenants,  without  first 
praying  oyer  of  the  condition  of  the 
bond,  and  setting  it  out  in  hoc  verba, 
and  then  stating  the  whole  substance  of 


the  deed  containing  such  covenants,  and 
making  a  profert  of  it  1  Saund.  8. 
Jevens  v.  Harridge,  1  Sid.  50.  Ibid.  97. 
Lewes  v.  Ball.  Ibid.  425.  Tt^tscot  t. 
Wooldridge.  1  Vent  87.  Anon.  All  72. 
Ellis  V,  Box.  Carth.  5.  Fortune  v. 
Davis,  (b) 


(b)  [See  Accord.  1  Ad.  &  £11. 
792.  Lainson  v.  Tremeere.  3  Nev.  & 
M.  60S.  S.  C^  where  the  rule  above 
stated  was  recognised  by  the  court  as 
fully  established.  That  was  an  action 
upon  a  bond,  the  condition  of  which 
the  defendant  set  out  on  oyer ;  and  it 
recited  that  by  an  indenture  of  lease 
bearing  even  date  therewith,  the  plain- 
tiff's testator  had  demised  certain  mes- 
suages to  the  defendant  at  the  yearly 
rent  of  one  hundred  and  seventy  pounds, 
subject  to  certain  covenants  therein  con- 
tained, and  then  proceeded  in  the  usual 
terms  of  a  condition  for  the  payment 
of  the  rent  and  performance  of  the  cove- 
nants in  the  indenture :  The  defendant 
pleaded  that  the  indenture  mentioned  in 


the  condition  was  an  indenture  of  lease  by 
which  a  rent  of  one  hundred  and  for^ 
pounds  was  reserved,  and  by  which  the 
defendant  covenanted  to  pay  that  rent ; 
that  the  indenture  contained  no  other 
covenant;  and  that  he  had  paid  the 
rent  at  the  appointed  days:  But  the 
court  held  that  the  plea  was  bad;  for 
although,  according  to  the  rule  above 
stated,  the  defendant  was  bound  to  set 
out  the  lease  in  order  to  discharge  him- 
self from  the  bond,  yet  he  was  estopped 
from  saying  that  the  rent  was  not  one 
hundred  and  seventy  pounds  a  year; 
because  his  shewing  the  lease  at  one 
hundred  and  forty  pounds  was,  in  effect, 
the  same  thing  as  saying  that  there  was 
no  such  lease  as  that  stated  in  the  bond.] 
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[  410  J 


hath  well^  truly,  faithfully,  and  diligently  executed  and  per- 
formed all  and  every  the  duties  belonging  to  the  office  of 
deputy-poBtmaster  of  the  said  stage,  and  faithfully,  justly,  and 
exactly  observed,  performed,  fulfilled,  and  kept  all  and  every 
the  instructions,  rules,  orders,  payments,  and  directions  men- 
tioned, contained,  included,  and  specified  in  the  said  instruc- 
tions according  to  the  true  intent  and  meaning  of  the  said 
instructions.  And  the  said  Benjamin  further  says,  that  the 
said  Thomas  Jenkins  from  the  time  aforesaid  did  not  receive 
any  letters  or  packquets  directed  to  any  seaman  or  private 
Boldier,  or  to  any  such  as  had  not  plain,  distinct,  and  certain 
directions,  or  any  such  as  vrere  directed  to  be  sent  from  the 
post-office  in  London  unto  other  places,  unless  he  the  said 
Thomas  was  first  paid  for  the  same,  and  did  so  charge  him- 
self on  his  account  with  the  same  afi  paid ;  and  that  he  the 
said  Thomas  did  not  without  special  order  open,  or  suffer  to 
be  opened  any  bag  of  letters  which  passed  his  stage,  saving 
such  bag  only  as  was  sent  to  him  with  letters  to  be  delivered 
or  dispersed  at  the  said  stage,  or  in  the  parts  and  branches  of 
the  post-road  adjacent,  and  saving  also  the  by-bag  for  the 
putting  in  letters  taken  up  upon  the  road  by  the  person  who 
rode  with  the  said  mails.  And  the  said  Benjamin  further 
says,  that  the  said  Lord  Arlington  or  his  deputies  in  the 
general  post-office  in  London^  did  not  give  or  send  any  other 
orders,  rules,  directions,  or  instructions  to  the  said  TTiomas 
Jenkins  or  his  deputies  signed  by  the  said  Lord  Arlington  or 
his  deputy  in  the  said  general  post-office  of  and  concerning 
the  management  of  the  place  of  deputy-postmaster  of  the  said  ' 
stage  of  OxoTU  (3)  And  this  he  is  ready  to  verify ;  wherefore 
he  prays  judgment  if  the  said  Henry  Lord  Arlington  ought  to 
have  or  maintain  his  said  action  thereof  against  him,  &c. 

And  the  said  Henry  Lord  Arlington  says  that  he,  by  any    Replication, 
thmg  by  the  said  Benjamin  above  in  pleading  alleged,  ought 
not  to  be  barred  from  having  his  sud  action  thereof  against 
him,  because  protesting  that  the  sidd  Thomas  Jenkins  in  the 
said  condition  mentioned  from  the  time  of  making  the  said   the  defeiidant 


(3)  Where  all  the  matters  to  be  per-     other  side  to  shew  a  breach  committed 


formed  are  in  the  affirmative,  as  in  this 
case,  it  is  a  settled  rule  that  it  is  suffi- 
cient for  the  defendant  to  plead  a  per- 
fonnance  generally  in  the  words  of  the 
condition ;  and  it  must  come  from  the 


by  the  defendant.  Co.  Litt.  303.  b. 
Cro.  Eliz.  749.  Mints  v.  BethiL  See 
1  Saund.  116.  Cutler  y.  Southern^  note 
(1). 
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' — . — ' 

did  not  perform 
the  duties  of 
hifl  office  or  the 
orders  con- 
tained  in  the 
iiistructioDs ; 

assigns  a  breach 
that  T.  J.  re. 
ceived  for  the 
postage  of  let- 
ters 184/.  12s. 
which  he  had 
not  paid. 


[411  ] 


writing  obligatory  hitherto  did  not  well,  truly,  fidthfally  and 
diligently  execute  and  perform  all  and  every  the  duties  be- 
longing to  the  office  of  deputy-postmaster  of  the  said  stage, 
and  faithfully,  justly  and  exactly  observe,  perform,  fulfil  and 
keep  all  and  singular  the  instructions,  rules,  orders,  payments, 
and  directions  mentioned,  contained,  included,  and  specified 
in  the  instructions  according  to  the  true  intent  and  meaning 
of  the  said  instructions :  for  plea  the  said  Henry  JjardArling^ 
ton  says,  that  on  the  last  day  of  September  in  the  22d  year  of 
the  reign  of  our  lord  Charles  the  Second  now  king  of  Eng- 
land,  &c.,  until  which  time  the  said  Tliomas  continued  de- 
puty-postmaster of  the  said  stage  according  to  the  said 
condition,  at  London  aforesaid,  to  wit,  in  the  parish  of  Sl 
Andrew  Undershaft  in  the  ward  of  Lyme  Street,  the  said 
Thomas  Jenkins  received  for  the  postage  of  letters  and  pack- 
quets  which  were  before  then  dispersed  and  delivered  by  the 
said  Thomas  and  his  appointment  according  to  the  rate  and 
tax  set  upon  them,  the  sum  of  18421  \2s.  of  lawful  money  of 
England;  and  that  the  said  Thomas  Jenkins  on  the  said  last 
day  of  September  in  the  22d  year  aforesiud,  or  hitherto,  has 
not  caused  the  said  184/.  125.  to  be  paid  into  the  post-office 
in  the  said  city  of  London,  to  the  use  of  the  sidd  Henry  Lord 
Arlington  the  postmaster-general,  either  by  good  and  allow- 
able bills  of  exchange  for  the  same  payable  upon  sight,  sent 
unto  the  said  (4)  office,  to  wit,  at  London  aforesaid  in  the 


.  (4)  It  is  to  be  observed,  that  the 
breach  is  here  assigned  generalfyf  name- 
ly, that  the  defendant  received  a  certain 
sum  for  the  carriage  of  letters  and 
packets^  without  specifying  either  their 
number  or  the  different  sums  of  money 
which  he  received  for  the  postage  of 
them.  This  seems  to  be  the  proper 
mode  of  assigning  the  breach  in  cases 
like  the  present;  it  being  a  rule  of 
pleading,  that  where  a  subject  com- 
prehends multiplicity  of  matter,  there, 
in  order  to  avoid  prolixity,  the  law 
allows  of  general  pleading.  1  T.  R. 
753.  TAnson  v.  Stuarty  per  Buller 
justice.  lLut421.  Parkes  v.  Middle^ 
ton.  As  where  in  debt  on  bond,  the 
defendant  prayed  oyer  of  the  condition. 


which  was,  that  the  defendant*  who 
was  appointed  agent  of  a  regiment, 
should  well  and  duly  pay  all  such  sum 
and  sums  of  money  as  he  should  receive 
from  the  paymaster-general  for  the  use 
of  the  regiment,  and  faithfully  account 
and  indemnify  the  plaintiff:  Plea,  a 
general  performance,  and  that  the  plain- 
tiff was  not  damnified  :  Replication, 
that  the  defendant  received  from  the 
paymaster-general,  for  and  on  account 
of  the  said  regiment,  several  sums  cf 
money y  amounting  in  the  whole  to  1400L, 
but  the  defendant  had  not  paid  them : 
And  on  demurrer  it  was  held  that  the 
breach  was  sufficiently  assigned.  2  Burr. 
772.  Comwallis  v.  Savery,  So  where 
in  debt  on  bond  conditioned  for  /•  S'^ 
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parish  and  ward  aforesaid,  or  otherwise.  And  this  he  is 
repdy  to  verify :  Wherefore  he  prays  judgment  and  his  debt 
aforesaid  together  with  his  damages  on  occasion  of  the  deten- 
tion of  the  debt  aforesaid  to  be  adjudged  to  him,  &c 


Lord  Ar* 
ltngton  v, 
Merricke. 


renderiDg  and  paying  to  the  plaintiff  a 
true  and  just  account,  payment  and  de* 
livery  of  all  monies,  bills,  &c.  which  he 
should  receive  as  his  agent,  the  defend- 
ant pleaded  performance  in  the  words 
of  the  condition  ;  replication  that  J.  S, 
received  divers  sums  of  money  ^  amount^ 
ing  to  2000/.,  belonging  and  relating  to 
the  plaintiff* s  business  as  his  agenty  and 
had  not  rendered  to  the  plaintiff  a  true, 
jast  and  fair  account,  payment,  and 
delivery  of  the  said  sum  of  2000/.  or 
any  part  thereof:  The  defendant  de- 
murred specially  to  this  replication,  and 
shewed  for  cause  that  the  plaintiff  had 
not  stated  therein  from  whom,  or  in 
what  manner,  or  in  what  proportion  the 
said  sums,  amounting  to  2000/.  were 
received  by  J,  S> :  And  in  support  of 
the  demurrer,  and  to  sliew  that  the  re- 
plication was  too  general,  the  case  of 
Jones  V.  Williams,  Doug. 214k  was  cited: 
But  the  replication  was  adjudged  to  be 
sufficient  and  warranted  by  the  rules  of 
law  and  precedents  :  and  the  court 
seemed  to  over-rule  the  above  men. 
tioned  case  oi  Jones  v.  Williams*  1  Bos. 


&  Pull.  640.  Shum  v.  Farrington,  So 
where  in  debt  on  bond  conditioned  that 
B.  R.  should  from  time  to  time  account 
for  and  pay  over  to  the  plaintiff,  as  trea- 
surer of  a  charity,  such  voluntary  con* 
tributions^  as  he  should  collect  for  the 
use  of  the  charity,  the  defendant  plefided 
general  performance;  the  plaintiff  re- 
plied that  B,  R,  had  received  divers 
sums,  amounting  to  a  large  sum,  viz. 
lOOLfrom  divers  persons  for  divers  vo- 
luntary  contributions,  for  the  use  of  the 
said  charity,  which  he  bad  not  accounted 
for,  or  paid  over ;  the  defendant  de- 
murred specially,  and  shewed  for  cause 
that  the  plaintiff  had  not  named  the 
persons  from  whom  R»  was  supposed  to 
have  received  the  said  sums  of  money, 
and  that  the  breach  was  too  vague  and 
general :  But  the  court  were  clearly  of 
opinion  that  the  replication  was  suffi- 
ciently certain :  and  they  assented  to 
the  last  cited  case  of  Shum  v.  Farring* 
ion,  in  opposition  to  that  of  Jones  v* 
Williams,  which,  they  said,  was  never 
generally  approved  of  in  Westminster 
HaU.  8  T.  R.  459.  Barton  v.  Webb,  (d) 


(rf)  [8  Ea^t,  85.  Gale  v.  Reed,  per 
Lord  EUenhorough.  Accord.  These 
cases  were  recognised  and  acted  upon 
in  7  B.  &  C.  809.  Calvert  v.  Gordon. 
1  M.  &  R.  497.  S.  C.  There,  in  debt 
on  bond,  the  plea,  after  craving  oyer 
of  the  bond  and  condition,  which  was 
that  A.  B.  should  faithfully  account  for 
all  monies  received  by  him  as  collecting 
clerk,  was  that  A.  B,  did  account : 
Replication,  that  A.  B.  received  divers 
aums,  amounting  to  2000/.,  for  which 
he  did  not  account :  Rejoinder,  that  th(^ 

VOL.  II.  PABT  II. 


sums  mentioned  in  the  replication  were 
three  sums  of  1000/.,  500il,  and  500/., 
received  by  A.  B.  of  C  D.  and  F.  and 
G.,  and  that  A.  B,  accounted  for  those 
sums :  Surrejoinder,  that  the  sums  men« 
tioned  in  the  replication  were  other  and 
different  sums  than  those  alleged  in  the 
rejoinder  to  have  been  received  and 
accounted  for  by  A.  B.,  and  concluding 
to  the  country  :  And  it  was  held,  upon 
special  demurrer,  that  the  surrejoinder 
was  good.} 
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Lord  Ar- 
lington V. 
Mbrrickb. 

' — . — ' 

Demurrer. 


Joinder. 


Curia  advisare 
tmlL 


And  the  said  Benjamin  says,  that  the  plea  afoiesidd  by  the 
s&dd  Henry  Lord  Arlington  in  manner  and  form  aforesaid 
above  in  replying  pleaded,  and  the  matter  in  the  same  goo- 
tained,  are  not  sufficient  in  law  for  the  said  Henry  Lord 
Arlington  to  have  his  said  action  thereof  mdntained  against 
him  the  said  Benjamin^  to  which  he  the  said  Benjamin  has  no 
necessity,  nor  is  bound  by  the  law  of  the  land  in  any  wise  to 
answer.  And  this  he  is  ready  to  verify.  Wherefore  for  want 
of  a  sufficient  replication  in  this  behalf,  he  the  said  Benjamin 
as  before  prays  judgment,  and  that  the  sud  Henry  Lord 
Arlington  may  be  barred  from  having  his  said  action  thereof 
against  him  the  said  Benjamin^  &c 

And  the  said  Henry  Lord  Arlington  says  that  the  plea 
aforesaid  by  him  the  said  Henry  Lord  Arlington  in  manner 
and  form  aforesaid  above  in  replying  pleaded,  and  the  matter 
in  the  same  contained,  are  good  and  sufficient  in  law  for  him 
the  said  Henry  Lord  Arlington  to  have  his  aforesaid  action 
thereof  maintained  against  him  the  said  Benjamin,  which  sidd 
plea  and  the  matter  in  the  same  contained  he  the  said  Henry 
Lord  Arlington  is  ready  to  verify  and  prove  as  the  court,  &c 
And  because  the  said  Benjamin  doth  not  answer  the  said  plea 
nor  in  any  wise  deny  the  same,  he  the  said  Henry  Lord  Ar- 
lingtony  as  before,  prays  judgment  and  his  debt  aforesaid, 
together  with  his  damages  on  occasion  of  the  detention  of 
the  said  debt  to  be  adjudged  to  him,  &c*  But  because  the 
court  of  our  said  lord  the  king  here  is  not  yet  advised  what 
judgment  to  give  of  and  upon  the  premises,  a  day  thereof  is 
given  to  the  parties  aforesaid,  before  our  lord  the  king  at 
Westminster  until  day  next  after  to  hear  dieir 

judgment  of  and  upon  the  premises,  because  the  court  of  our 
said  lord  the  king  here  is  thereof  not  yet,  &c. 


Case  QS.  Lord  Arlington  versus  Merricke. 

Ha.  23  &  24  Car.  IL  Regis.     Rot  665. 

DEBT  on  bond  dated  the  first  day  of  May  in  the  1 9th 
year  of  the  reign  of  the  now  king.  The  defendant 
prayed  oyer  of  the  condition,  which  is  entered  in  these 
words,  to  wit :  The  condition  of  this  obligation  is  such,  that 
whereas  the  above-named  Henry  Lord  Arlington,  postmaster- 
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general  to  the  king's  most  excellent  Majesty,  by  his  sufficient 
instnunent  or  writing  under  his  hand  and  seal  bearing  date 
^e  thirtieth  day  of  April  one  thousand  six  hundred  sixty  and 
acTen,  hath  deputed  the  above  bound  Thomas  Jenkins  to  be 
his  deputy-postmaster  of  the  stage  of  Oxon  in  the  county  of 
Oxtm  abovesaid  to  execute  the  said  office  from  the  twenty- 
fourth  day  of  June  next  coming  for  the  term  of  six  months 
foUowing  :  Now  if  the  said  Thomas  Jenkins^  his  deputies^ 
servants,  and  assigns  do  and  shall  for  and  during  all  the  time 
that  he  the  said  Thomas  Jenkins  shall  continue  deputy-post- 
master of  the  said  stage  well,  truly,  faithfully,  and  diligently 
do,  execute,  and  perform  all  and  every  the  duties  belonging 
to  the  said  office  of  deputy-postmaster  of  the  said  stage,  and 
shall  faithfully,  justly,  and  exactly  observe,  perform,  fulfil,  and 
keep  all  and  every  die  instructions,  rules,  orders>  payments, 
and  directions  mentioned,  contained,  specified,  and  included 
in  the  paper  annexed  to  this  obligation,  intitled  Instructions 
for  the  several  deputy-postmasters  from  his  Majesty's  post- 
master-general, according  to  the  true  intent  and  meaning  of 
the  said  instructions  and  every  of  them,  the  true  copy  or 
counterpart  whereof  is  delivered  upon  the  sealing  of  these 
presents  imto  the  said  Thomas  Jenkins  subscribed  by  the  said 
Henry  Lord  Arlington  and  examined  before  the  witnesses  to 
these  presents ;  and  also  if  the  said  Thomas  Jenkins,  his  de- 
puties, servants,  and  assigns  shall  and  will  well  and  truly 
observe,  perform,  fulfil,  and  execute  all  such  other  orders, 
rules,  directions,  and  instructions  as  the  said  Henry  Lord 
Arlington,  his  executors,  administrators,  or  assigns,  or  hia 
deputies  in  the  general  post-office  in  London,  shall  from  time 
to  time  give  or  send  to  the  said  Thomas  Jenkins,  his  deputies 
or  assigns,  signed  by  the  Lord  Arlington,  or  by  his  deputy  in 
the  said  general  post-office  for  the  time  being,  for  and  con- 
cerning the  management  of  the  place  of  deputy-postmaster  of 
the  sud  stage  of  Oxon,  then  this  obligation  to  be  void  or  else 
to  stand  and  remain  in  full  force  and  virtue.  And  thereupon 
the  defendant  prayed  also  oyer  of  the  instructions  aimexed 
to  the  said  bond,  which  are  also  entered  in  hmc  verba  ;  and 
among  other  articles  one  is,  that  the  said  Jenkins,  at  the  end 
of  every  month,  shall,  without  further  delay,  cause  all  such 
monies,  (namely,  the  monies  which  he  shall  receive  out  of  the 
profits  of  the  said  deputy-postmaster)  to  be  paid  unto  the 
post-office  in  the  city  of  London  unto  the  use  of  the  post- 
master-general Henry  Lord  Arlington,  either  by  good  and 
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412  Lord  Arlington  versus  Merricke. 

Lord  Ar-  allowable  bills  of  exchange  for  the  same  payable  upon  oght 
LiNGTON  V.  ggjj^  ^jjj^Q  ^jjg  gg^jj  office  at  the  end  of  the  said  month  or 
.  otherwise.     And  after  oyer  of  the  condition  and  of  the  said 

instructions^  the  defendant  pleads  generally  that  the  8aid/«R- 
kins  performed  all,  &c.  To  which  the  plaintiff  replies,  "that 
on  the  last  day  of  September  in  the  22d  year  of  the  reign  of 
the  now  king,  until  which  time  the  said  Thomas  Jenkins  con- 
[  413  3  tinned  deputy-postmaster  of  the  said  stage  according  to  the 
said  condition,  at  London  aforesaid,  to  wit,  in  the  parish  of 
St  Andrew  Undershafi  in  the  ward  of  Lyme  Street,  the  swd 
Thomas  Jenkins  received  for  the  postage  of  letters  and  pack- 
quets  which  were  before  then  dispersed  and  delivered  by  the 
said  Thomas  and  his  appointment,  according  to  the  rate  and 
tax  set  upon  them,  the  sum  of  184/.  125.  of  lawful  money  of 
Englandy  and  that  the  said  TTiomas  Jenkins  on  the  sidd  last 
day  of  September  in  the  22d  year  aforesaid,  or  hitherto,  has 
not  caused  the  said  184/.  \2s.  to  be  paid  unto  the  post-office 
in  the  said  city  of  London  to  the  use  of  the  said  Henry  Lord 
Arlington  the  postmaster-general,  either  by  good  and  aUow- 
able  bills  of  exchange  payable  on  sight  sent  unto  the  said 
office,  to  wit,  at  London  afores^d  in  the  parish  and  ward 
aforesaid,  or  otherwise :  and  this,  &c.  wherefore,  &C.''  Upon 
which  the  defendant  demurred  in  law. 

And  Saunders  for  the  defendant  took  an  exception  to  the 
replication  for  the  want  of  a  venue;  for,  as  he  sud,  there  are 
two  matters  issuable  in  the  replication ;  one,  whether  Jenkins 
continued  deputy-postmaster ;  and  the  other,  if  he  had  re- 
ceived the  monies  alleged  by  the  plaintiff  to  be  received ;  and 
the  defendant  had  liberty  to  take  issue  upon  one,  or  the  other, 
at  his  pleasure.  But  in  the  replication  there  is  but  one  venue 
alleged,  which  cannot  serve  for  both  matters ;  for  if  it  shall 
be  said  that  the  monies  were  received  in  London,  then  there 
wants  a  place  where  Jenkins  continued  deputy-postmaster ; 
and  if  it  shall  be  said  that  Jenkins  continued  deputy-post- 
master in  London,  then  there  wants  a  venue,  namely,  a  place 
'  where  the  monies  were  received ;  and  therefore  he  concluded 
that  the  replication  was  bad  for  this  fault. 

And  as  to  the  matter  of  law,  he  argued  that  the  replication 
was  bad  because  it  is  aUeged  that  Jenkins,  on  the  last  day 
of  September  in  the  22d  year  of  the  king,  received  the  said 
monies ;  which  is  two  years  and  more  after  the  six  months 
mentioned  in  the  condition  in  which  Jenkins  was  appointed 
deputy-postmaster,  were  expired.     And  he  said  that  the  dc- 
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fendant  by  the  intention  of  the  condition  was  not  to  be  Lord  Ar- 
responsible  for  Jenkins  for  any  longer  time  than  for  the  said  i^ngton  v. 
81X  months,  although  the  words  are  that  Jenkins  during  all  the  \ 

time  that  he  shall  continue  deputy-postmaster,  &c.  indefimtely, 
shall  observe  and  perform,  &c,,  yet  this  time  which  is  inde- 
finite in  itself  ought  to  be  construed  only  for  the  said  six 
months,  for  which  the  condition  recites  that  Jenkins  was  ap- 
pointed to  be  deputy-postmaster,  and  to  which  the  condition 
relates.  And  the  rather  because  Jenkins  cannot  continue 
deputy-postmaster  for  any  longer  time  than  for  the  said  six 
months,  unless  he  be  appointed  anew,  and  have  a  new  depu- 
tation for  a  longer  time.  And  he  said  that  by  the  construc- 
tion which  the  plaintiff's  counsel  would  put  upon  it,  the 
defendant  would  be  tricked ;  for  it  appears  that  the  defendant 
intended  to -be  bound  for  Jenkins  for  the  due  execution  of  the 
said  office  only  for  six  months ;  but  the  plaintiff  would  have  the  [  414  ] 
defendant  bound  during  the  whole  life  of  Jenkins,  which  is  un- 
reasonable to  suppose.  And  therefore  he  held  that  the  breach 
ought  to  have  been  assigned  for  non-payment  of  the  monies 
received  within  the  six  months ;  and  it  not  being  so  assigned, 
he  concluded  that  the  replication  was  bad  and  insufficient. 

Qffley  for  the  plaintiff  urged  that  the  words  in  the  condi- 
tion during  all  the  time  Jenkins  shall  continue  deputy-post- 
master,  are  indefinite  of  themselves,  and  do  not  relate  to,  nor 
are  restrained  by,  the  recital  of  the  condition  of  the  said  six 
months ;  for  although  the  recital  says  that  Jenkins  was  ap- 
pointed deputy-postmaster  only  for  six  months,  yet  the  inten- 
tion of  the  parties  was  that  he  should  continue  in  the  said 
oflSce  longer ;  and  therefore  the  words  of  the  condition,  during 
all  the  time  Jenkins  shall  continue  postmaster,  were  inserted 
on  purpose  without  restriction  to  any  certain  time,  but  left  at 
large  to  the  whole  time  that  Jenkins  should  continue  post- 
master de  facto. 

Hale  chief  justice,  as  to  the  exception  for  want  of  a  venue, 
said,  that  the  replication  was  good  enough,  notwithstanding 
that  exception ;  for  the  venue  in  the  replication  shall  refer  to 
the  receipt  of  the  monies ;  and  a  venue  is  not  necessary  where 
Jenkins  continued  deputy-postmaster.  For  if  issue  had  been 
taken  upon  it,  it  would  be  tried  by  a  venue  of  Oxon,  where 
Jenkins  was  appointed  to  be  postmaster.  But  for  the  mat- 
ter of  law,  he  said  that  the  condition  shall  refer  to  the  recital  The  condition 
only  by  which  the  defendant  was  bound  only  for  six  months  f}^^^^^ 

'  *  Deinff  larger 

and  not  longer,  and  that  for  the  reason  above  alleged  by  than  the  recital. 
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the  recital  shall 
restrain  it ;  but 
see  Hob.  130. 
St  John  V. 

Digg». 

•  S.C.  Sty.  18. 

All.  10. 


Saunders.  And  of  such  opinion  was  the  court ;  and  Twysdtn 
cited  a  case  between  Harton  v.  Day  *,  which  is  entered  in 
this  court  in  Mich.  22  Car  1.  Bot  468.  or  408.  where  in  the 
condition  of  an  obligation  it  was  recited  that  a  sheriff  had 
appointed  the  defendant  bailiff  of  a  hundred  within  his 
county,  **\i  therefore  the  defendant  shall  duly  execute  all 
warrants  to  him  directed,  that  then,  &c.'*  it  was  adjudged, 
that  the  words  "  all  warrants  ^  should  be  intended  to  be  only 
all  warrants  which  were  directed  to  the  defendant  £u  bailiff  of 
the  said  hundred^  and  not  other  warrants.  And  ed  here 
the  words  **  during  all  the  time "  shall  be  intended  but  only 
during  the  said  six  months  recited  in  the  condition.  (5) 


(5)  This  has  been  considered  as  a 
leading  case  upon  this  subject  ever 
since.  As  where  in  debt  on  bond,  con- 
ditioned that  one  W,  B.  should,  during 
the  time  he  should  continue  in  the  ser- 
vice of  the  plaintiff  as  a  broad-clerk, 
keep  just  and  true  accomptsof  all  monies 
received  and  paid,  and  from  time  to 
time  pay  all  monies,  which  he  should 
receive  belonging  to  the  plaintiff,  into 
his  hands,  the  defendant  pleaded  that 
the  plaintiff  at  the  time  the  bond  was 
given,  carried  on  the  trade  of  a  brewer 
in  his  own  name  only^  and  the  service  in 
the  condition  mentioned  was  intended 
to  be  executed  by  the  said  W.  B,  to  the 
plaintiff  in  his  trade  so  carried  on  by 
him  an  his  own  account  only  ;  and  that 
the  plaintiff  some  time  after  entered 
into  partnership  with  another,  and  that 
during  all  the  time  that  the  said  W^  B. 
continued  in  the  service  of  the  plaintiff 
alone,  he  performed  the  condition  of  the 
said  bond:  The  plaintiff  replied,  that 
the  said  W.  B,  was  continued  to  be 
broad-clerk  after  the  plaintiff  had  taken 
a  partner,  and  that  the  said  W.B,  after- 
wards received  147/.  13«.  on  account 
of  the  plaintiff  and  his  partner,  which 
sum  he  had  not  paid  :  But  on  demurrer 
the  court,  on  the  authority  of  this  case, 


and  of  HorUm  v.  Day^  cited  by  Ttcyi- 
deny  held  that  the  defendant,  who  was 
a  surety  only,  ought  not  to  be  bound 
beyond  the  scope  of  his  engagement, 
which  was  to  be  answerable  for  the 
fidelity  of  the  said  W.B.  to  the  plain- 
tiff only ;  and  therefore,  when  he  took 
in  a  partner,  there  was  an  end  of  the 
obligation;  for  as  the  condition  was 
confined  to  the  plaintiff  only,  and  the 
breach  assigned  was  for  non-payment 
of  the  money  to  the  plaintiff  and  ku 
partner^  it  was  not  within  the  condition ; 
and  gave  judgment  for  the  defendant 
S  WiU.  530.  Wright  v.  RusseL  2  BlacL 
Rep.  934.  S.  C.  So  where  in  debt  on 
bond,  conditioned,  reciting  that  the  de- 
fendant was  the  plaintiff's  receiver  at 
Bristolf  if,  therefore,  he  did  well  and 
truly  account  for  all  sums  by  him  re- 
ceived, then  the  bond  to  be  void ;  the 
breach  was,  that  he  received  so  much 
.  money,  and  did  not  account  for  it ;  and 
because  it  appeared  by  the  recital  in 
the  condition  to  be  only  about  transac- 
tions of  a  particular  nature,  the  general 
assignment  of  the  breach  was  held  ill 
on  the  authority  of  this  case.  J^ican 
Company  v.  Mason,  cited  in  1  Str.  227. 
Stibbs  y.  dough,  (d)  So  where  in  debt 
on  bond,  conditioned  that  one  H,  whom 


(d)  [See  also  7  M .  &  W.  279.  Webb  v.  James.^ 
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Wherefore  the  court  would  have  given  judgment  for  the  de- 
fendant ;  but  then  Offley  moved  that  he  would  assign  a  breach 
within  the  six  months ;  to  which  Saunders  answered,  that  if 
there  was  any  thing  due  to  the  plaintiff  within  the  six  months 


Lord  Ar- 
lington ©. 
Merricke. 


the  obligee  had  taken  as  a  clerk,  should 
give  a  true  and  just  account  of>  and 
pay  unto  the  obligee,  his  executors  and 
administrators,  all  money  which  the 
said  H.  should  from  time  to  time  re- 
ceive, for  and  on  account  of  the  said 
obligee,  hb  executors  or  administrators ; 
the  defendant  pleaded  performance ;  the 
plaintiff  replied  that  the  obligee  died, 
and  appointed  the  plaintiffs  his  execu- 
tors, who  carried  on  the  trade  of  the 
obligee  after  his  death,  and  that  the  sajd 
H,  upon  the  death  of  the  obligee,  con- 
tinued in  the  service  of  the  plaintiffs  as 
their  clerk,  and  that  whilst  the  said  H, 
continued  in  their  service  he  received 
the  sum  of  502/.  belonging  to  the  plain- 
tifik  as  executors,  which  he  had  not  paid ; 
it  was  adjudged  that  the  defendant  was 
not  liable:  for  the  bond  was  given  to 
the  obligee  as  an  indemnity,  that  the 
clerk  should  be  faithful  to  him^  and 
should  pay  all  the  money  received  on 
Ail  account  to  him,  or  to  his  executors, 
and  it  was  not  the  intention  of  the  par- 
ties that  the  bond  should  be  extended 
beyond  the  obligee's  life;  and  it  was 
said  to  be  just  like  this  case  of  Lord 
Arlington  v.  Merricke.  1  T.  R.  287. 
Barker  v.  Parker.  But  where  the  se- 
curity is  given  to  tkehousej  as  a  banking 
house  for  instance,  for  the  fidelity  of 


a  clerk  in  the  shop  and  counting-hoiisey 
and  not  to  particular  persons,  a  change 
of  partners  is  held  to  make  no  differ- 
ence, but  the  surety  still  continues  liable. 
As  where  the  condition  of  a  bond,  re- 
citing that  the  plaintiffs  had  agreed  to 
take  one  jP.  J,  into  their  service  and 
employ  as  a  clerk  in  their  shop  and 
counting-house,  and  the  obligors  had 
agreed  to  become  security  for  his  fide- 
lity as  far  as  500/.  each,  declared  that  if 
the  said  P.  J.  should  faithfully  account 
for  and  pay  to  the  plaintiffs  all  sums  of 
money  he  should  at  any  time  receive  in 
the  service  of  the  plaintiffs,  then  the 
bond  to  be  void :  In  an  action  upon 
this  bond  a  verdict  was  found  for  the 
plaintiffs  upon  a  case  which  stated,  that 
after  the  bond  was  given,  one  R.  S.  was 
taken  into  partnership  with  the  plain- 
tiffs, and  that  afterwards  the  said  P.  J. 
received  a  sum  of  money  on  account  of 
the  new  partnership,  and  had  not  paid 
over  to  the  plaintiffs:  The  court  thought 
this  case  materially  distinguishable  from 
the  above  cited  of  Wright  y,  Pussel ; 
for  in  this  case  the  security  was  to  the 
house  of  the  plaintiffs,  but  in  that  it  was 
only  to  Wright  personally,  and  the 
breach  assigned  was  for  embezzling  the 
whole  partnership  money.  Barclay  v. 
Lucas,   1    T.  R.   291.  note  (a),    (e) 


(e)  So  it  was  held  that  a  bond  given 
to  trustees  to  secure  the  faithful  ser- 
vices of  a  clerk  to  the  Globe  Insurance 
Company,  (who  were  no  corporation,) 
might  be  put  in  suit  by  the  trustees  for 
a  breach  of  faithful  service  by  the 
clerk,  committed  at  any  ^ime  during 
his  continuance  in  the  service  of  the 


actual  existing  body  of  persons  carry- 
ing on  the  same  business  under  the 
same  name;  notwithstanding  any  in- 
termediate change  of  the  original  hold- 
ers of  the  shares  by  death  or  transfer ; 
the  intention  of  the  parties  to  the  in- 
strument being  apparent  to  contract 
for  such  service  to  be  performed  to 
II  4 
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Loud  Ar-  his  client  would  pay  it  without  any  wiit ;  and  upon  this  the 

LiNGTON  V.  chief  justice  siud  that  it  was  not  reasonable  to  permit  the 

Merricke.^  plaintiff  to  take  advantage  of  the  penalty  of  the  bond  for  a 

^  small  sum,  and  therefore  he  would  not  suffer  the  plaintiff  to 


But  where  a  bond  was  given  by  A.9 
reciting  that  B.  intended  to  open  a 
banking  account  with  C,  Z).  and  E.  as 
his  bankers,  the  condition  of  which 
bond  was  for  payment  to  them  of  all 
sums  from  time  to  time  advanced  to  B, 
at  the  hanhing-houj^  of  C,  D.  and  E*  ; 
it  was  holden,  that  on  C's  death  such 
obligation  ceased  (/),  and  did  not  cover 
fut\ire  advances  made  after  another 
partner  was  taken  in ;  and  that  B^^  who 


was  indebted  to  the  house  at  C's  death, 
having  afterwards  paid  off  the  balance, 
which  was  applied  at  the  time  to  the 
payment  of  the  old  debt,  iocurred  in 
C7.*s  life-time,  A.  was  wholly  dischai^ed 
from  the  obligation ;  and  the  court 
thought  this  question  concluded  by  the 
cases  of  Arlington  v.  Meyridt,  Wright  v. 
Russel,  and  Barher  v.  Parker.  3  East, 
484.  Strange  v.  Z>e.  (g)  So  where  the 
condition  of  a  bond,  reciting  that  the 


the  company  as  a  ^uctuating  body; 
and  the  intervention  of  the  trustees  re<- 
moving  all  legal  and  technical  diffi- 
culties to  such  a  contract  made  with, 
or  suit  instituted  by,  the  company 
themselves  as  a  natural  body,  12  East, 
400.  Metcalfy.  Bruin. 

(/)  [So  a  bond,  by  which,  after  re^ 
citing  the  partnership  of  John  and  Tho- 
fnas  Cookey  as  bankers,  the  defendant 
became  surety  for  such  sums  as  should 
be  advanced  to  meet  bills  drawn  by 
John  and  Thopuu  Cooke^  or  either  of 
them,  wa£(  held  not  to  extend  to  bills 
drawn  by  John  Cooke^  after  the  death 
of  Thomas  Cooke.  1  Bing.  452.  Sim- 
son  v.  Cooke.  8  Moo.  588.  S.  C,  See 
also  4  Taunt.  673.  Weston  v.  Barton. 
Accord,  So  where  the  condition  of  a 
bond  recited  that  the  Chancellor,  Mas- 
ters, and  Scholars  of  the  University  of 
Cambridge  had  appointed  B»  C.  and  J. 
their  agents  for  the  sale  of  books 
printed  at  their  press  in  the  University, 
and  that  the  defendant  had  offered  to 
enter  into  a  bond  with  them  as  a  surety, 
and  it  was  conditioned  that  if  the  said 
B*  C,  and  J,  and  the  survivors  and 
survivor  of  them,  and  such  other  person 


and  persons  as  should  or  might  at  any 
time  or  times  thereafter,  in  partnership 
with  them  or  either  of  them,  act  as 
agent  or  agents  of  the  said  Chancellor, 
&c.,  or  their  successors,  for  the  sale  of 
books  as  aforesaid,  did  and  should  duly 
account  to  the  said  Chancellor,  &c,»  and 
their  successors,  for  all  books  delivered 
or  sent  to  them,  or  any  or  either  of 
them,  for  sale  as  aforesaid*  and  should 
pay  all  monies  which  should  become 
payable  to  the  said  Chancellor,  &c,  in 
respect  of  such  sale,  then  the  obligation 
to  be  void,  &c. ;  it  was  held  that  by  the 
retirement  of «/.  from  the  partnership  of 
B.  C,  and  •/.,  the  defendant,  as  their 
surety,  was  discharged  from  all  further 
liability  on  this  bond.  5  M.  &  W.  58a 
University  of  Cambridge  v.  Baldwin^ 
See  also  Accord.  3  Q.  B.  703.  Chap- 
man V.  Beckington.  3  G.  &  D.  33.  S.  C] 
(g)  See  also  1  N.  R.  34.  Dance 
V,  Girdler.  [3  Q.  B.  703.  Chapman  v. 
Beckington.  3  G.  &  D.  33.  S.  C]  So  if 
A.  become  bound  to  B.  under  condition 
that  C.  shall  truly  account  to  B.  for  all 
sums  of  money  received  by  C.  for  j^.'s 
use,  and  C.  afterwards,  with  B^s  know- 
ledge,  takes  />.  as  his  partner;   the 
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diBcontlnue,  but  adjourned  the  cause  over  to  the  next  term ; 
but  the  opinion  of  the  court  was  clear  with  the  defendant. 

Note  ;  I  was  informed  by  my  client  that  the  plaintiff  had 
made  a  new  deputation  to  Jenkinsy  and  had  taken  a  new 
security ;  but  because  the  new  security  proved  insolvent,  he 
brought  this  action  against  the  defendant. 


Lord  Ar- 
lington V. 
Merricke. 


defendant  had  agreed  with  the  plaintiff 
to  collect  their  revenues  from  time  to 
time  for  twelve  months^  was,  that  at  all 
times  thereafter  during  the  continuance 


of  such  his  employment^  and  for  so  long 
as  he  should  continue  to  be  employed, 
he  would  justly  account  and  obey  or-* 
ders,  &c. ;  it  was  held,  that  the  obli- 


guarantee  does  not  extend  to  sums  of 
money  received  by  C,  for  ^.'s  use,  after 
the  formation  of  the '  partnership.  S 
Camp.  53.  Bellasis  v.  Ebsworth,  See 
farther,  2  B.  &  A.  39.  Bodenham  v. 
Purchas*  In  that  case  a  bond  was  given 
to  secure  a  banking  account  to  several 
partners :  One  of  them  died  and  a  new 
partner  was  taken  in  :  The  obligor  was 
at  that  time  indebted  in  a  considerable 
sum:  New  advances  were  made,  and 
money  paid  on  account,  no  new  head  of 
account  being  opened,  but  the  whole 
being  treated  as  one  entire  account; 
tlfe  balance  was  much  reduced,  and 
was  afterwards  transferred  to  another 
customer,  who,  with  his  assent,  was 
charged  by  the  bankers  with  the  debt 
of  the  obligor :  That  customer  becom- 
ing insolvent,  the  surviving  bankers 
sued  the  obligor :  It  was  held  that,  in 
the  absence  of  any  specific  appropri- 
ation, the  money  paid  on  account  must 
be  applied  to  the  debt  due  at  the  death 
of  the  partner,  and  the  money  so  paid 
being  sufficient  to  cover  that  debt,  the 
bond  was  discharged :  The  court  relied 
principally  on  1  Meriv.  Rep.  572. 
QaytotCs  case;  not  denying  the  ge- 
neral rule,  that  where  there  are  several 
debts  the  creditor  has  a  right  to  apply 
payments,  not  specifically  appropriated, 
to  which  he  pleases,  as  established  by 
the  cases,  2  M.  &  S.  18.  Kirby  v.  Duke 


of  Marlborough.  5  Taunt  596.  Peters 
V.  Anderson.  1  Marsh.  238.  S.  C.  6 
Taunt  597*  Bosanquet  v.  Wray,  14 
East,  243.  Newmarch  v.  Clay.  Ibid, 
note  (a.)  HaUv.  Wood.  1  Stark.  153. 
Plomer  v.  Long ;  but  considering  that 
he  must  exercise  that  right  at  the  time, 
and  if  he  does  not,  the  payments  must 
be  treated  as  made  in  discharge  of  the 
earlier  items.  [1  Bing.  452.  461.  463. 
Simson  v.  Cooke.  8  Moo.  588.  S.  C.  3 
Bing,  7 1.76.  Williams  y.Rawlinson.  10 
M00.362.S.C.  5Bing.i3.i^ieWv.Carr, 
2  M.  &  P.  46  S.  C.  1  Cr.  &  M.  33, 
Goddard  v.  Hodges.  1  M.  &  M.  40, 41 . 
Thompson  v.  Brown.  This  latter  rule, 
however,  is  applicable  only  to  accounts 
current,  and  even  then  it  is  not  conclu- 
sive, but  only  evidence  of  an  appropri- 
ation ;  2  B.  &  C.  SS.  Simpson  v.  Ing- 
ham. 3  D.  &  R.  249.  S.C.  2  Dowl. 
51 1.  ChiUy  V.  Naish.  3  B.  &  Ad.  320. 
333.  Taylor y.Kymer.  4  B.  &  Ad.  760. 
767.  WUson  v.  Hirst.  1  N.  &  M.  746. 
S.  C. ;  the  general  rule  being,  that  if 
the  debtor  does  not  appropriate  the 
payment,  the  creditor  may  apply  it  at 
any  time  before  the  case  comes  under 
the  consideration  of  a  jury.  2  A.  &  E. 
41.  Philpottv.Jones.  4  N. &  M.  14  S.C. 
5  Bing.  N.  C.  455.  Mills  v.  Fowkes. 
7  Scott,  444.  S.  C] 

A  point  somewhat  similar  to  that  in 
Wright  v.  Russel  arose  in  5  B.  &  A, 
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gation  was  confined  to  the  period  of 
twelve  months  mentioned  in  the  recital ; 
and  Lord  Arlington  v.  Meyrick  was  re- 
lied upon  and  recognised  as  a  case  ex- 


pressly in  point.  6  East,  507.  Liver- 
pool  Waterworks  Company  v.  Atiun- 
son,  (h) 


261.  Kipling  v.  Turner,  In  that  case 
the  condition  of  a  bond,  after  reciting 
that  A.f  /?.>  and  C.  had  filed  a  bill  in 
equity  against  Z).  and  E.f  was  that  the 
obligor  should  pay  all  such  costs  as  the 
court  should  award  to  the  defendants 
on  the  hearing  of  the  cause :  E.  died 
before  any  costs  awarded :  And  it  was 
held  by  the  other  three  judges  (Abbott 
C.  J.  dubitante)  that  the  death  of  E. 
could  not  be  pleaded  in  discharge  of  the 
bond.  [See  also  9  M.  &  W.  323. 
Veseg  v.  MantelL'} 

(h)  In  conformity  to  these  decisions 
it  has  been  determined,  that  where 
there  is  a  recital  in  the  condition  of  a 
bond  that  a  person  is  appointed  to  an 
office,  though  the  bond  be  conditioned 
for  the  due  collection  by  that  person 
in  such  office  of  taxes,  rates,  or  the 
like  at  all  times  thereafter^  yet  if  the 
officp  is  an  annual  one,  a  due  collection 
for  one  year  is  a  compliance  with 
the  condition.  2  N.  R.  175.  Warden 
of  St.  Saviours  Southwark  v. Bostock, 
2  M.  &  S.  363.  ffassell  v.  Long.  2  B. 
&  A.  4?31 .  Peppin  v.  Cooper.  [See  also 
S.  P.  2  Bing.  32.  Leadly  v.  Evans,  9 
Moo.  102.  S.C.  where  the  bond  was  given 
to  the  obligees,  "  and  their  successors.**'] 
See  also  3  M.  &  S.  502.  Curling  v. 
ChaUden.  [^Secus^  where  the  condition 
was  for  the  due  collection  by  the  ofiicer 
^*  during  such  time  as  he  shall  continue 
^'  in  the  said  office,  whether  by  virtue  of 
"  his  said  appointment,  or  of  any  re« 


**  appointment  thereto."  1  M.  &  W. 
390.  Augero  v.  Keen,"]  On  the  same 
principle  the  case  of  PearsaU  v.  Sunu 
mersettj  4  Taunt.  593.  was  decided.    In 

2  Camp.  39.  Sansom  v.  Bell,  Lord 
Ellenborough  C.  J.  recognized  the  cases 
of  the  Liverpool  Waterworks  v.  Atkin- 
son^  and  The  Warden  of  St,  Saviours 
Southwark  v.  Bostocky  as  far  as  that 
they  established  a  rule  that  where  the 
time  for  which  the  sureties  are  to  be 
liable  is  marked  in  the  recital  of  the 
condition^  it  is  not  to  be  extended  by 
any  subsequent  general  words.  But 
he  held  in  that  case  that  the  recital  in 
the  condition  of  an  indemnity  bond, 
professing  to  state  the  agreement  be- 
tween the  parties,  did  not  confine  the 
responsibility  of  the  sureties  to  the 
limits  therein  specified,  a  new  subject 
matter  having  been  afterwards  intro- 
duced. [In  order  that  the  recital  should 
control  the  condition,  it  must  appear 
that  the  ordinary  acceptation  of  the 
words  of  the  condition  would  be  in- 
consistent with  the  declared  intention 
in  the  recital.  6  M.  &  S.  239.  247. 251. 
Parker  v.  Wise,  For  further  cases  re- 
lating to  the  doctrine  of  the  principal 
case,  see  10  Bing.  84.   Ingkhy  v.  Swifi. 

3  M.  &  Sc.  488.  S.  C.  3  Y.  &  J.  423. 
Edwards  v.  Brown,  1  Cr.  &  J.  307. 
S.C.  7M.&W.  279.  WMy.James. 
9  M.  &  W.  323.  Vesey  v.  MantdL  3 
Q.  B.  271.  Anderson  v.  Thornton,  2 
G.  &  D.  502.  S.  C] 
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^^«*»1  TTfcE  it  remembered,  that  on  Wednesday  next  after  S-P-  2  Mod. 

*-*  15  days  of  Easter  in  this  same  term,  before  our  "**  ^* 
lord  the  king  at  Westminster  came  Thomas  Walton  gent.,  son 
and  heir  of  Thomas  Walton  his  late  father  deceased,  one  of 
the  clerks  of  Sir  Robert  Henley  knt.,  chief  clerk  of  our  lord 
the  king  assigned  to  enrol  pleas  in  the  court  of  our  said  lord 
the  king  before  the  king  himself,  according  to  the  liberties 
and  privileges  for  such  chief  clerk  and  his  clerks  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary  used  and 
approved  of  in  the  same,  in  his  proper  person,  and  brought 
here  into  the  court  of  our  said  lord  the  king  then  there  his 
certain  bill  against  Jasper  Waterhouse  gent.,  one  of  the  clerks 
of  Sir  Thomas  Fanshawe  knt.,  coroner  and  attorney  of  our 
said  lord  the  king  in  the  said  court  of  our  said  lord  the  king 
before  the  king  himself  present  here  in  court  in  his  proper  [  416  ] 
person,  of  a  plea  of  breach  of  covenant,  and  there  are  pledges 
of  prosecution,  to  wit,  John  Docwud  Richard  Roe^  which  said 
bill  follows  in  these  words,  to  wit :  London^  to  wit,  Thomas 
Walton  gent,  son  and  heir  of  Thomas  .Walton  deceased,  one 
of  the  clerks  of  Sir  Robert  Henley  knti  chief  clerk  of  our  said 
lord  the  king  assigned  to  enrol  pleas  in  the  court  of  our  said 
lord  the  king  before  the  king  himself,  according  to  the 
liberties  and  privileges  for  such  chief  clerk,  and  his  clerks 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary 
used  and  approved  of  in  the  same,  in  his  proper  person  com- 
pbuns  of  Jasper  Waterhouse  gent  one  of  the  clerks  of  Sir 
Thomas  Fanshawe  knt.  coroner  and  attorney  of  out  sdd  lord 
the  king  in  the  court  of  our  said  lord  the  king  before  the 
king  himself  present  here  in  court,  in  a  plea  of  breach  of 
covenant,  for  this,  to  wit,  that  whereas  the  said  Thomas 
Walton  the  father  in  his  life-time,  to  wit,  on  the  4th  day  of 
August  in  the  year  of  our  Lord  1650,  was  seised  of  and  in  a 
certain  dwelling-house  with  the  appurtenances,  situate,  lying 
ftnd  being  in  the  parish  of  St.  Bridget  alias  St  Brides^  London^ 
IB  the  ward  of  Farringdon  without,  in  his  demesne  as  of  fee ; 
and  being  so  seised  thereof,  he  the  said  Thomas  Walton  the 
father  in  his  life-time,  to  wit,  on  the  said  4th  day  of  August 
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Walton  v.   in  the  said  year  of  our  Lord  1656,  at  London  aforesaid,  in 
Water-      ^hg  parish  and  ward  aforesaid,  by  a  certain  indenture  then 
and  there  made  between  the  said  Thomas^  by  the  name  of 
Thomas  Walton  of  the  parish  of  St  Gileses  in  the  Fields  iaihe 
county  of  Middlesex,  citizen  and  sadler  of  London,  of  the  one 
part,  (and  the  said  Jasper,  by  the  name  of  Jasper  Waterhouse 
of  Staple  Inn,  Holbom,  in  the  said  county,  gent,  of  the  other 
part,  (which  other  part  of  the  said  indenture,  sealed  with  the 
seal  of  the  said  Jasper,  the  said   Thomas  the  son  brings  here 
into  court,  the  date  whereof  is  the  same  day  and  year  afore- 
said,) did  demise,' grant  and  to  farm  let  to  the  said  Jasper 
Waterhouse  the  dwelling-house  aforesaid  with   the  appur- 
tenances, by  the  name  of  all  that  dwelling-house  or  tenement 
then  lately  built  in  a  common  alley  leading  from  Fetter-lane 
to  Shoe-lane,  and  adjoining  to  certain  rents  belonging  to  the 
company  of  Groldsmiths  within  the  city  of  London,  situate 
and  being  in  the  parish  of  St  Bride,  otherwise  Bridget,  Lon- 
don, abutting  on  the  west  upon  another  tenement  belonging 
to  the  said    Thomas  Walton,  in  the  occupation  of  Michael 
Pennet  gent.,  on  the  east  on  a  certain  parcel  of  ground  then 
used  for  bowling,  and  on  a  garden  belonging  to  Mr.  Arthur 
Buddie  on  the  south,  and  on  the  street  or  king's  highway  on 
the  north,  together  with  the  use  and  occupation  of  a  pump  of 
water  in  common  with  the  other  tenants  of  the  said  Thomas 
Walton  the  father  then  or  theretofore  there,  and  with  all  and 
singular  rooms,  chambers,  lights,  easements,  gardens,  areas, 
yards,  ways,  passages,  waters,  water-courses,  profits,  advan- 
tages and  appurtenances  whatsoever  to  the  said  dwelling- 
house  or  tenement  belonging,  or  in  anywise  appertaining :  to 
have  and  to  hold  the  said  dwelling-house  or  tenement,  and  all 
and  singular  the  other  premises  with  their  and  every  their 
appurtenances,  to  the  said  Jasper  Waterhouse,  his  executors, 
administrators,  and  assigns,  from  the  feast  of  St.  Michael  the 
Archangel  then  next  following  the  date  of  the  same  indenture, 
to  the  full  end  and  term  of  21  years  from  thence  then  nest 
following  and  fully  to  be  complete  and  ended :  yielding  and 
paying  therefore  yearly  and  every  year,  during  the  said  term 
to  the  said  Thomas  Walton,  his  heirs  and  assigns,  the  yearly 
rent  or  sum  of  151,  of  lawful  money  of  England,  at  the  four 
most  usual  feasts  or  terms  in  the  year,  that  is  to  say,  at  the 
feasts  of  the  Birth  of  our  Lord,   The  Annunciation  of  Ae 
Blessed  Virgin  Mary,  The  Nativity  of  St.  John  Baptist,  and 
St  Michael  the  Archangel,  by  even  and  equal  portions ;  and  if 
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it  should  happen  that  the  sidd  yearly  rent  of  15/-  or  any  part  Walton  r. 
thereof,  should  be  in  arrear  and  unpaid  in  part  or  in  the  Watkr- 
whole  for  the  space  of  14  days  next  following  after  any  of  the 
feast  days  upon  which  the  same  ought  to  be  paid  as  aforesaid, 
being  lawfully  demanded,  that  then  and  from  thenceforth 
it  should  be  lawful  to  and  for  the  sidd  Thomas  Walton  the 
father,  his  heirs  and  assigns  wholly  to  re-enter  into  the  said 
demised  premises  or  any  part  thereof  in  the  name  of  the 
whole,  and  the  same  to  re-have,  retain,  repossess  and  enjoy 
as  in  his  and  their  first  and  former  estate,  and  thereafter 
wholly  to  expel,  put  away  and  amove  the  said  Jasper  Water- 
liouse,  his  executors,  administrators,  and  assigns  from  thence, 
the  said  indenture  or  any  thing  in  the  same  contained  to  the 
contrary  thereof  in  anywise  notwithstanding.  And  the  said 
Jasper  Waterhousey  for  himself,  his  executors,  administrators, 
and  assigns,  and  for  every  of  them,  covenanted,  promised, 
and  granted  to  and  with  the  said  Thomas  Walton  the  father 
his  heirs  and  assigns,  by  the  said  indenture,  in  manner  and 
form  following,  that  is  to  say,  that  he  the  said  Jasper  Water- 
house,  his  executors,  administrators,  and  assigns,  or  some  or 
one  of  them,  at  his,  or  their,  or  some  of  their,  own  proper 
costs  and  charges,  should  well  and  sufficiently  rl||^air,  sup- 
port, uphold,  maintdn,  amend,  and  keep,  and  against  wind 
and  tempest  make  defensible,  the  said  dwelling-house  or  tene- 
ment, and  all  other  the  premises  granted  by  the  indenture 
aforesaid,  in,  by,  and  with  all  and  all  manner  of  needful  and 
necessary  reparations  and  amendments  whatsoever,  when, 
where,  and  as  often  as  need  should  be  or  require  during  the 
term  so  demised  by  the  indenture  aforesaid ;  and  would  also, 
at  his  and  their  Uke  costs  and  charges,  pave,  repair,  scour, 
cleanse  and  amend  all  and  singular  the  pavements,  widraughts, 
sewers,  sinks,  and  gutters,  of  and  belonging  to  the  said  de- 
mised tenement,  as  well  within  the  said  dwelling-house,  as 
without  in  the  street,  and  the  pales  before  the  door,  toge- 
ther with  the  brick-wall  in  the  yard  or  back  side  adjoining 
the  said  bowling,  there,  when  and  as  often  as  need  should  be 
or  require,  and  would  at  the  end  of  the  said  term  of  21  years, 
or  other  sooner  determination  of  the  said  indenture,  which 
should  first  happen,  peaceably  and  quietly  leave,  surrender^ 
and  yield  up  the  premises  aforesaid,  so  well  and  sufficiently 
repaired,  supported,  paved,  scoured,  and  cleansed  in  every 
particular,  and  all  the  glass  and  glass  windows,  with  the 
shutters  thereof,  well  and  sufficiently  glazed  and  amended. 
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together  with  all  such  sheds  and  partitions  as  should  then 
afterwards  be  erected  and  built  on  any  part  of  the  premises 
demised  by  the  indenture  aforesaid,  as  by  the  sdd  indenture 
(among  other  things)  more  fully  and  at  large  appears.  By 
virtue  of  which  said  demise  the  said  Jasper  entered  into  the 
said  dweUing-houise  with  the  appurtenances  and  was  thereof 
possessed,  the  reversion  thereof  belonging  to  the  said  Thomas 
Walton  the  father  and  his  heirs ;  and  he  the  said  •7aip«r  being 
so  as  aforesaid  possessed  of  the  said  dweUing-house  with  the 
appurtenances,  and  the  scud  Thomas  Walton  the  father  being 
seised  of  the  reversion  of  the  dwelling-house  aforesaid  in  his 
demesne  as  of  fee,  he  the  said  JTiomas  Walton  the  father 
afterwards  to  wit,  on  the  17th  day  of  September  in  the  20th 
year  of  the  reign  of  our  said  lord  the  now  king,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  died  so  as  afore- 
said seised  of  the  reversion  of  and  in  the  said  dwelling-house 
with  the  appurtenances ;  after  whose  decease  the  reversion  of 
the  sfud  dwelling-house  with  the  appurtenances  descended  to 
the  said  Thomas  the  son,  as  son  and  heir  of  the  said  Thomas 
the  father,  whereby  the  said  Thomas  the  son  was  seised  of 
the  reversion  of  the  said  dwelling-house  with  the  appurte- 
nances in#iis  demesne  as  of  (I)  fee.     Apd  the  said  Thomas 


(1)  Although  it  be  a  general  rule 
that  where  there  is  a  lease  by  inden* 
ture  (a),  the  lessee  is  estopped  from  al- 
leging that  the  lessor  had  no  interest  in 
the  demised  premises,  during  the  joint 
lives  of  lessor  and  lessee;  yet  if  in 
truth  the  lessor  was  only  tenant  for 
life,  the  lessee  is  not  prevented  from 
saying  so  in  answer  to  an  action  of  co- 
venant brought  against  him  by  the  heir 
of  the  le^or  after  his  death.    As  where 


covenant  was  brought  upon  a  lease  for 
years  by  plaintiff  as  heir  in  reversion 
in  fee  to  his  father,  and  breach  assign- 
ed for  want  of  repairs,  the  defendant 
pleaded  that  the  father  when  he  made 
the  lease  to  him  was  only  tenant  for 
life,  and  the  father  being  dead  the 
lease  determined,  and  traversed  that 
the  reversion  belonged  to  the  father  in 
fee ;  and  on  demurrer  the  plea  was  held 
good ;  and  it  was  said,  that  the  defend* 


(a)  [Where  several  plaintiffs  allege 
that  they  demised  by  indenture,  this 
imports  a  sealing  and  delivery  by  all  of 
them;  for  the  word  "indenture"  is 
"  nomen  collectivumy**  a  term  compre- 
hending all  the  parts  which  constitute 
the  entire  deed :  Therefore  where  pro- 
fert  has  been  made  of  the  counterpart, 
and  the  defendant  has  pleaded  non  est 


factum,  it  will  be  a  fatal  variance,  if  he 
can  shew  that  the  lease  itself  was  not 
executed  by  all  the  plaintiffs ;  and  he 
is  not  estopped  from  taking  this  ob- 
jection by  his  having  executed  the 
counterpart.  6  M.  &  S.  541.  Wilson 
V.  Woolfiyes.  See  also  2  M.  &  W.  111. 
117.  Cardwell  v.  Lucas.'] 
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the  son  in  fact  says^  that  he  the  said  Thomas  the  son  being  go 
as  aforesaid  seised  of  the  reversion  of  the  aforesaid  dwelling- 
house  with  the  appurtenances^  and  the  said  Jasper  Waterhouse 
being  so  as  aforesaid  possessed  of  the  said  dwelling-house    b~^7 
with  the  appurtenances^  afterwards^  to  wit,  on  the  29tb  day   repairing. 
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ant  might  either  traverse  that  the 
father  was  seised  of  the  reversion  in 
fee,  or  that  it  descended  to  the  plain- 
tiff. 2  Wils.  143.  Brudnell  v.  Roberts. 
And  upon  the  same  principle  it  seems 
that  the  lessee  is  not  estopped  from 
shewing  that  the  lessor  was  only  seised 
in  right  of  his  wife  for  her  life,  and 
that  she  died  before  the  covenant  was 
broken.  8  T.  R.  487.  BUxhe  v.  Foster. 
In  these  cases  an  interest  passed  to  the 
lessee  at  first  by  the  lease,  and  there- 
fore the  lessee  is  not  estopped  from 
shewing  the  facts  which  afterwards  de- 
termined the  lease.  6  Rep.  15  a.  Tre- 
parfs  case,  (b)  In  England  v.  SladSy 
4  T.  R.  682.  a  person  who  once  stood 


in  the  relation  of  tenant  from  year  to 
year  to  the  lessor  of  the  plaintiff,  but 
held  over  after  a  notice  to  quit,  was 
permitted  to  prove  that  his  late  landlord 
(the  lessor  of  the  plaintiff)  had  no  title 
to  the  premises  at  the  time  of  bringing 
the  ejectment  There  a  lessee  for  21 
years,  which  expired  &t  Lady-day  1791, 
underlet  to  the  defendant  the  premises 
from  Christmas  1789  to  Christmas  1790, 
who  held  on  and  had  a  regular  notice 
to  quit  at  Christmas  1791 :  On  his 
refusal  to  quit,  the  landlord  brought  an 
eje<!tment,  and  the  defendant  shewed 
the  expiration  of  the  lessor  of  the  plain- 
tiff's title  as  already  mentioned,  (c) 
See  4  Rep.  54.  Rawfyns  case. 


(b)  [2  Ring.  112.  ffillv.  Saunders.  9 
Moo.238.  S.C.  4B.&C.529.  7D.& 
R.  17.  S.C.in  error.  Accord*  So  if  tenant 
in  tail  male  demises  for  99  years,  with  a 
covenant  for  quiet  enjoyment,  and  dies, 
and  his  executor  is  sued  on  the  covenant 
by  an  assignee  of  the  lessee,  the  executor 
is  not  estopped  from  setting  up  as  an 
answer  to  the  action  that  the  lease  had 
become  void,  before  the  assignment  to 
the  plaintiff,  by  the  death  of  the  lessor 
without  issue  male.  1  N.R.  158,  Andrew 
V.  Pearse,  So  where  a  lessee  cove- 
nanted to  pay  the  rent  to  the  lessor,  his 
heirs  and  assigns,  and  also  to  deliver 
up  possession  at  the  end  of  the  term  to 
the  lessor,  his  heirs  and  assigns^  it  was 
held,  (in  an  action  of  ejectment  brought 
by  the  devisee  of  the  lessor  against  the 
assignee  of  the  lessee,  after  the  expi- 
ration of  the  term,  to  recover  possession 
of  the  premises,)  that  the  assignee  was 


not  estopped  by  such  covenant  from 
shewing  that  the  lessor  was  only  tenant 
for  life  of  the  premises  demised.  2  Cr. 
M.  &  R.  728.  Doe  v.  Seaton.'] 

(c)  3  M.  &  S.  516.  Doe  v.  JRams- 
botham,  S.  P.  So  in  2  Stark.  230.  Doe 
V.  Watsony  Lord  Ellenborough  C.  J.  al- 
lowed the  defendant  in  ejectment  to 
shew  that  his  landlord,  pending  the 
term,  sold  his  interest  in  the  premises. 
[And  the  rule  is  now  settled,  that 
though  the  tenant  cannot  deny  that  the 
person  by  whom  he  was  let  into  pos- 
session had  title  at  that  time,  he  may 
shew  that  such  title  is' determined.  4 
M.  &  S.  347.  Doe  v.  SmytJie.  1  Bing. 
38.  Gravenory.  Wbodhouse.  7  Moo.  289. 
S.C.  lB\ng.360.Neave\.Moss.  8 Moo. 
389.  S.C.   9Bmg.6lS.  Hopcrafty.Kegs^ 

5  B.  &  Ad.  1065.  Doe  v.  Edwards.  3  N. 

6  M.  193.  S.  C.  1 1  A.  &  E.  307.  312. 
314.  Doey.Barton.  3P.&D.  194.  S.  C. 
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of  September  in  the  20th  year  aforesaid,  the  eaid  dweDing- 
house  with  the  appurtenances  was  wholly  fallen  down  and 
ruinous,  and  the  said  Jasper  did  not  sufficiently  repair,  sup- 
port, uphold,  or  maintain  the  dwelling-house  aforesud  with 


By  the  before  cited  cases  of  JBru- 
deneU  v.  RobertSy  and  Blake  v.  Foster^ 
it  appears,  that  it  is  not  essential  that 
the  grantor  should  convey  the  real  in- 
terest only  which  he  has  in  the  estate : 
for  if  he  grant  a  larger  interest  than 
he  is  intitled  to,  still  as  some  interest 
passes  by  the  conveyance,  though  it 
be  for  a  shorter  period  than  he  in- 
tended, and  th^  conveyance  professes 
to  grant,  it  is  sufficient,  and  will  pre« 
vent  an  estoppel  for  a  longer  period 


than  the  legcd  duroHon  of  the  estate  so 
granted.  Therefore  if  tenatU  for  Itfe 
by  lease  and  release  conveys  to  trustees 
to  the  use  of  himself  for  life,  remainder 
to  A.  for  life,  remainder  to  B,  in  fee, 
and  die,  and  B.  bring  an  action  of 
waste  against  A.,  he  may  shew  that  the 
grantor  was  only  tenant  for  Hfe,  and 
upon  his  death  the  limitations  in  the 
conveyance  determined.  Here  some 
interest  passed  by  it  to  A.  and  to  B,  as 
well  as  to  the  tenant  for  life;  for  if 


2Q.  B*  256.  Downs  v.  Cooper.  1  9.  & 
D.573.  S.C.  And  it  has  been  held  that 
the  tenant  may  be  said  to  satisfy  the  rule 
when  he  admits  that,  at  the  time  he  was 
let  into  possession,  the  person  who  so  let 
him  in  was  mortgagor  in  possession,  not 
treated  as  a  trespasser,  and  so  had  title 
to  confer  on  him,  the  tenant,  the  legal 
possession ;  and  yet  he  may  go  on  to  shew 
that  subsequently  he,  the  mortgagor,  has 
been  treated  as  a  trespasser,  whereby  his 
(the  mortgagor's)  title,  and  the  tenant's 
rightful  possession  under  him,  have 
been  determined.  11  A.&E.307.  Doe 
V.  Barton.    3  P.  &  D.  194-.  S.  C] 

In  these  cases  the  defence  was 
not  inconsistent  with  the  defendant's 
admission  of  the  landlord's  title,  as  it 
would  have  been,  if  he  had  {Attempted 
to  shew  the  expiration  of  the  title  at  a 
period  for  which  he  paid  rent :  but 
where  this  is  the  case,  that  is,  where 
he  has  paid  rent  during  the  precise 
time  when  the  title  is  supposed  to  have 
been  determined,  such  a  defence  would 
probably  not  be  allowed.  See  2  Phill. 
Evid.  231.  [It  has  been  held,  how- 
ever, that  payment  of  rent  by  a  lessee 


to  a  lessor,  after  the  lessor's  title  has 
expired,  and  after  the  lessee  has  notice 
of  an  adverse  claim,  does  not  amount 
to  an  acknowledgment  of  title  in  the 
lessor,  or  to  a  virtual  attornment,  unless 
at  the  time  of  payment  the  lessee  knows 
the  precise  nature  of  the  adverse  claim, 
or  the  manner  in  which  the  les8or*s  title 
has  expired.  2  Bing.  10.  Fenner  v. 
Duplock.    9  Moo.  38.  S.C] 

In  an  action  for  use  and  occupation 
of  a  copyhold,  the  defendant  wished  to 
shew  as  a  defence,  that  the  premises 
had  been  seized  as  forfeited  by  the  lord 
of  the  manor  by  process  of  a  court- 
baron,  and  that  the  defendant  having 
had  notice  from  the  steward,  had  paid 
rent  ever  since  to  the  lord.  But  Lord 
EUenborough  C.  J.  held  that  he  could 
not  dispute  the  plaintiff's  title,  unless 
he  had  disclaimed  holding  of  the  plain- 
tiff at  the  time  of  the  seizure  by  the 
lord,  and  had  entered  afresh  under  the 
new  landlord.  2  Camp.  11.  Batts  v. 
Westwood.  [But*see  11  A.  &  E.  307 
Doe  V.  Barton^  (cited  supr4)«  Ibid.  315 
316.  per  Lord  Denmuau} 
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the  appurtenances  with  needful  and  necessary  reparations 
and  amendment ;  but  on  the  same  day  and  year  last  afore- 
said, and  continually  from  thenceforth  hitherto  permitted  the 
aforesaid  dwelling-house  with  the  appurtenances,  to  be  and 
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the  tenant  for  life  should  commit  a  for- 
feiture of  his  estate,  S,  might  enter  and 
hold  the  estate  during  the  life  of  tenant 
for  life;  and  so  might  B,  or  his  heir,  if 
A,  should  after  his  entry  commit  a  for- 
feiture, or  die,  in  the  life  of  tenant  for 
life.  But  where  the  grantor  or  lessor 
has  nothing  in  the  lands  at  the  time  of 
the  grant  or  lease,  and  therefore  no  in- 
terest passes  out  of  him  to  the  grantee 
or  lessee  by  the  grant  or  lease;  but 
the  title  begins  by  the  estoppel  which 
the  deed  creates  between  the  parties, 
such  estoppel  runs  with  the  land,  into 
whose  hands  soever  it  comes,  whether 


heir  or  assignee.  As  if  a  man  makes  a 
lease  of  Z).  by  deed,  in  which  he  has 
fiothing,  and  afterwards  purchases  2>. 
in  fee,  and  suffers  it  to  descend  to  his 
heir,  or  conveys  it  away  to  A,  in  fee, 
the  heir,  or  assignee,  shcdl  be  bound  by 
this  estoppel,  and  so  shall  the  lessee 
and  his  assignees.  1  Salk.  276.  Trevi- 
van  V.  Lawrence,  6  Mod.  258.  1  Ld. 
Raym.  729.  See  also  2  Ld.  Raym.  1550. 
Palmer  v.  Ekins.  2  Str.  817.  S.  C.  (d) 
1  Rol.  Abr.  871 .  (N.)  pi.  2.  5.  4  Rep. 
54  a.  Rawlin*s  case.  3  Leon.  203.  Co. 
Litt  47.  b.  and  48.  a.  And  this  distinc- 
tion seems  to  reconcile  all  the  cases,  (e) 


(d)  [The  case  of  Palmer  v.  Ekins 
decided  that  nil  habuU  in  tenementis  is 
not  a  good  plea,  either  against  the  lessor 
or  his  assignee.  2  M .  &  W.  118.  per 
Parke  B.  See  also  antd,  p.  207  d,  note 
(24)  ad  finem.  Post  ^ISd.  note  (e).  But 
in  Carvick  v.  Blagrave,  1  B.  &  B.  531., 
it  was  held  that  in  covenant  by  the  as- 
signee of  the  lessor  against  the  lessee,  for 
rent  arrear,  an  allegation  that  the  lessor 
was  possessed  for  the  remainder  of  a 
term  of  22  years,  commencing  on,  &c.,  is 
material  and  traversable.  Where,  how- 
ever, in  covenant  by  the  executor  of  a 
lessor,  for  rent  arrear,  the  plaintiff  de- 
clared that  the  testator  was  possessed  for 
the  residue  of  a  term  of  999  years  com- 
mencing, &c.,  and  then  stated  a  cove* 
nant  by  the  lessee  to  pay  the  rent  to 
the  lessor  and  his  execuiorsy  it  was  held 
by  the  Court  of  Exchequer  in  Irelandy 
that  the  defendant  could  not  traverse 
the  allegation  that  the  lessor  was  pos- 
sessed for  the  residue  of  the  said  term 
modo  eiformd;  for  that  a  man  who 
accepts  a  lease  reserving  rent  to  the 
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lessor  and  his  executors,  must  shew, 
if  he  controverts  the  executor's  right 
to  sue,  who  the  person  is  that  is  en- 
titled to  the  rent  which  he  says  the 
executor  is  not  entitled  to :  And  the 
Court,  although  they  distinguished  the 
case  of  an  executor  from  that  of  an 
assignee  of  the  reversion,  questioned 
the  authority  of  Carvick  v.  Blagrave, 

1  Jones,  313.    WarburUm  v.  /we.] 

(c)  " -Eif  rtdleftir,  that  by  purchase  of 
the  land,  that  is  turned  into  a  lease  in 
interest,  which  before  was  purely  an 
estoppel.  Vid.  tamen  Cro.  Car.  109. 
Isham  V.  Morris.  Hal.  MSS."  Ear- 
grave  and  BuUer*8  Co.  Lit  47.  b.  note 
(307).  The  point  suggested  in  this  note 
of  Lord  Hale  does  not  appear  to  have 
been  expressly  raised  in  any  case.  [  The 
express  point  has  been  recently  decided 
in  conformity  with  Lord  Bale's  sug- 
gestion. Webb  V.  Austin.  C.  P.  T.  T. 
1844  (not  yet  reported).  This  decision 
appears  to  have  overruled  that  of 
•  Whitton  V.  Peacock,  2  Bing.  N.C.  411. 

2  Scott,  630.  S.  C. 
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remain  wholly  ruinous  and  fallen  down  against  the  form  and 
effect  of  the  covenant  aforesaid  of  the  said  Jasper  in  that  be- 
half. And  so  the  said  Thomas  the  son  sidth^  that  the  said 
Jasper,  (although  often  requested,  &c)  hath  not  kept  his  said 


It  has  been  supposed  that  in  the  case 
just  cited  of  Whition  v.  Peacock  the 
Court  was  of  opinion  that  if  a  man, 
who  has  only  an  equitable  estate,  de- 
mises by  deed,  and  then  conveys  thfe 
reversion,  the  assignee  cannot  maintain 
an  action  on  the  covenants  in  the  lease. 
But  this  doctrine  was  denied  by  the 
Court  of  Exchequer  in  Gouldsworth  v. 
Knights,  1 1 M.  &  W.  343.,  and  it  was  said 
by  Parke  B.,  that  the  Court  of  Common 
Pleas  did  not  intend  so  to  decide  in 
Whitton  V.  Peacock.  In  Doe  v.  Barton^ 
1 1  A.  &  E.  307.  8  P.  &  D.  194..  S.  C, 
one  Morton^  having  in  1821  mortgaged 
the  land  in  question  to  one  Wood-- 
headt  remained  in  possessibn,  and  in 
1829  mortgaged  the  same  land  to  the 
lessor  of  the  plaintiff:  Between  the 
periods  of  the  two  mortgages,  Morton 
had  demised  to  the  defendant:  And 
the  Court  of  Queen's  Bench  held  that 
though  the  defendant  was  estopped  from 
denying  tfiat  Morton  had  a  title,  yet  he 
was  at  liberty  to  deny  that  the  lessor  of 
the  plaintiff  ever  had  any  derivative 
title  from  Morton ;  and  mighty  there- 
fore, shew  that  Morton  had  only  an 
equity  of  redemption,  and  that  nothing 
more  passed  from  him  to  the  lessor  of 
the  plaintiff;  though  if  there  had  been 
a  demise  in  the  declaration  from  Morton 
himself,  it  might  have  been  otherwise. 
11  A.  &  E.  313.  In  this  case  Wood- 
headt  the  first  mortgagee,  had  given  the 
defendant  notice  to  pay  the  rent  to  him ; 
and  it  has  been  said  that  this  was  equiv- 
alent to  shewing  eviction  by  title  para- 
mount, and  that  such  was  the  true  ground 
of  the  decision  of  the  court.  1 1  M.  & 
W.  344.  per  Parke  B. 

It  may  here  be  observed,  that  where 
to  a  declaration  by  a  lessor  on  a  cove- 


nant in  the  lease  to  repair  and  leave 
in  repair,  the  defendant  pleaded  that, 
from  the  time  of  the  demise,  until 
the  assignment  thereafter  mentioned, 
the  plaintiff  was  possessed  of  a  rever- 
sion in  the  premises  demised  for  the 
remainder  of  a  term  of  34  years,  com- 
mencing on,  &c.,and  being  so  possessed, 
and  before  any  of  the  alleged  breaches 
of  covenant,  assigned  the  said  reversion 
to  A,  B, ;  to  which  the  plaintiff  replied, 
that  he  was  not  from  the  time  of  the 
demise  until,  &c.,  nor  at  any  time,  pos- 
sessed of  the  said  reversion  mode  et 
forma  ;  it  was  held  that  this  replication 
was  ill,  as  being  a  departure  from  the 
declaration,  which  mast  be  regarded  as 
alleging,  in  substance,  that  the  plaintiff 
had  a  reversion.  6M.  &W.656.  Green 
V.  James,  But  where  the  declaration  in 
covenant  stated  that  the  plaintifis  had 
demised  certain  premises  to  the  defen- 
dant, reserving  a  rent,  with  a  covenant 
to  Itecp  and  yield  up  the  premises  in 
repair ;  and  the  plea  was,  that  before 
the  breach  the  plaintifis  had  assigned 
their  reversion  in  the  premises  to  D,M,; 
to  which  the  plaintiffs  replied,  that  they 
had  not  any  reversion  in  the  premises ; 
it  was  held,  by  the  Court  of  Exchequer 
Chamber  in  Irelandy  that  the  replication 
was  not  a  departure ;  and  farther,  that 
the  plea*  was  bad,  on  general  demurrer, 
for  not  shewing  that  the  plaintifils  were 
seised  of  a  reversion.  2  Hudson  & 
Brooke,  499.  Disney  v.  Builer. 

A  case,  it  should  seem,  mat/  occur  of 
a  lease  without  any  reversion  at  all  in 
the  lessor.  Thus,  in  Poultney  v.  HobMt% 
I  Stra.  405.,  where  the  defendant,  hav- 
ing a  term  of  years  whereof  one  year 
and  three-quarters  was  to  come,  agreed 
by  parol  with  the  plaintiff  that  he  should 
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covenant  in  that  behalf  with  the  said  Thomas  the  son^  but 
hath  broken  the  same,  and  to  keep  the  same  with  him  hath 
hitherto  altogether  refused  and  still  doth  refuse,  to  the  da- 
mage of  the  said  Thomas  the  son  of  300Z.,  and  therefore  he 
brings  suit,  &c 

And  the  said  Jasper  in  his  proper  person  comes  and  de- 
fends the  wrong  and  injury  when,  &c.,  and  says  that  the  said 
Thomas  Walton  ought  not  to  have  his  aforesaid  action  against 
him  because  he  says,  that  after  the  demise  of  the  aforesaid 
dwelling-house  with  the  appurtenances  in  form  aforesaid 
made  to  the  said  Jasper  by  the  said  Thomas  Walton  the 
father,  and  before  the  said  dwelling-house  was  fallen  down 
and  ruinous,  to  wit,  on  the  27th  day  of  March  in  the  17th 
jear  of  the  reign  of  our  said  lord  the  now  king,  at  London 
aforesaid  in  the  parish  and  ward  aforesaid,  he  the  said  Jasper 
granted  and  assigned  to  one  George  Johnson  gent,  his  execu- 
tors, administrators,  and  assigns,  the  aforesaid  dwelling-house 
with  the  appurtenances,  and  all  the  estate,  right,  title,  and 
term  of  years  of  him  the  said  Jasper  Waterhouse,  of  and  in 
the  same,  then  to  come  and  unexpired ;  by  virtue  of  which 
said  grant  and  assignment,  he  the  said  George  Johnson  en- 
tered into  the  said  dwelling-house  with  the  appurtenances  and  [  419  ] 
was  possessed  thereof,  and  being  so  possessed  thereof  the 
said  Jo^er  further  says  that  the  dwelling-house  aforesaid  with 


have  the  premises  for  the  remainder  of 
the  term,  paying  to  the  defendant  the 
same  rent  as  was  reserved  under  the 
original  lease,  it  was  held  that  this  was 
not  an  assignment,  but  an  under-lease  ; 
and  that  the  lessee  might  maintain  debt 
for  rent  upon  it,  though  he  could  not 
dbtrain  for  want  of  a  reversion.  See 
abo  5  Bing.  25.  Preece  v.  Corrie.  2 
M.  &  P.  57.  S.  C.  It  has  been  lately 
Baid  by  high  authority  that  this  was  so 
held  "because  the  reservation  was  to 
the  lessee,  and  not  to  the  original  les- 
sor." 1  Bing.  N.  C.  27.  Baker  v. 
Gosding,  per  Ttndal  C.  J.  4  M.  &  Sc. 
550.  S.  C.  But  in  Palmer  v.  Edwards^ 
1  Dougl.  187.  note  (59),  where  a  lessee 
assigned,  reserving  rent  to  himself  and 
a  power  of  re-entry  for  non-payment, 
this  was  held  an  assignment  and  not  an 


under-lease :  And  it  was  said  by  JBul* 
ler  J.,  that  the  case  of  PouUney  v. 
Holmes  did  not  come  up  to  thb;  for 
that  case  only  determined  that  what 
cannot  be  supported  as  an  assignment 
shall  be  good  as  an  under-lease  against 
the  party  granting  it.  The  residue  of 
the  term  there  was  for  not  more  than 
three  years,  and  therefore  an  under- 
lease by  parol  was  good,  by  the  second 
section  of  the  Statute  of  Frauds*,  but, 
by  the  third  section,  an  assignment  by 
parol  bad.  See  further  on  this  question, 
3  Bing.  N.  C.  898.  Pas<^  v.  Pascoe. 
5  Scott,  117.  S.  C.  2  Dow.  &  CI.  180. 
Pluck  V.  Digges.  5  Bligh,  31.  S.  C. 
See  also  the  elaborate  judgments  of  the 
Irish  judges.  5  Bligh,  43.  vt  seq.  2 
Hudson  &  Br.  1.  See  also  Srrjt  Man- 
ning's note,  5  Mann.  &  R.  157.  etseq.] 
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the  appurtenances  was  afterwards  burnt,  destroyed,  and 
wholly  demolished  by  a  great  fire,  which  burnt  and  con- 
sumed the  greatest  part  of  the  dty  of  London^  and  that  in  a 
convenient  time  after  the  destruction  of  the  aforesaid  dwelling- 
house  and  before  the  exhibiting  of  the  bill  of  the  said  JTumat 
fFalton,  to  wit,  on  the  Ist  day  of  Aprilm  the  2l8t  year  of  the 
reign  of  our  said  lord  the  now  king,  the  dwelling-house  afore- 
said, with  the  appurtenances,  was  well  and  sufficiently  re- 
built, repaired,  supported,  upheld,  and  maintained,  with  need- 
ful and  necessary  reparations  and  amendments,  and  still  is  in 
good  and  sufficient  repair,  according  to  the  form  and  effect 
of  the  indenture  aforesaid :  and  this  he  is  ready  to  verify : 
Wherefore  he  prays  judgment  if  the  said  Thomas  fValtm 
ought  to  have  his  aforesaid  action  thereof  against  him,  &c. 

Edmd.  Saunders. 

Demurrer  in  the  usual  form ;  and  then  the  following  causes 
of  demurrer  are  assigned.  And  for  causes  of  demurrer  in  law 
upon  the  said  plea,  he  the  said  Thomas  according  to  the  form 
of  the  statute  in  such  case  lately  made  and  provided  sets  forth 
and  shews  to  the  court  the  causes  following,  that  is  to  say, 
for  that  the  said  Jasper  does  not  say  by  whom  the  said  dwell- 
ing-house was  rebuilt,  nor  does  he  shew  by  his  plea  within 
what  certain  time  the  said  dwelling-house  was  rebuilt  after  it 
was  burnt  down,  so  that  the  court  of  our  said  lord  the  king 
here  might  judge  whether  it  was  rebuilt  in  a  reasonable  and 
convenient  time,  and  because  the  aforesaid  plea  is  uncertain, 
a  negative  pregnant  and  wants  form. 

W.Jones, 

Joinder  in  demurrer. 

But  because  the  said  court  of  our  said  lord  the  king  here  is 
not  yet  advised  what  judgment  to  give  of  and  upon  the  pre- 
mises, a  day  thereof  is  given  to  the  parties  aforesaid  before 
our  said  lord  the  king  at  Westminster  until  day  next 

after  to  hear  their  judgment  thereupon,  because  the 

said  court  of  our  said  lord  the  king  here  is  not  yet  advised 
thereof,  &c 
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I^OVENANT.  The  plaintiff  declares  that  Thomas  Walton 
^^  his  father  was  seised    of  a  dwelling-house    with  the 
ing  a°houwTthe  appurtcnauces  in  the  parish  of  St»  Brides,  otherwise  Bridgtts, 


S.C.  3Keb.4a 
If  in  covenant 
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London,  in  his  demesne  as  of  fee;  and  being  so  seised,  by   Walton  v. 
indenture  (brought  into  court)  demised  to  the  defendant  the      Water- 
said  dwelling-house  with  the  appurtenances,  habendum  for  the       "^"^^' 
term  of  21  years.     And  the  defendant  covenanted  by  the  said  jefenj^jnt 
indenture  that  he  would  sufficiently  repair,  support,  uphold,  pleads  that  the 
miuntain,  amend,  and  keep  the  said  dwelling-house  with  the  burnt,  but 
appurtenances  in  good  and  sufficient  repair  as  often  as  occa-  rebuilt  and  re- 
sion  should  require ;  and  that  by  force  of  the  said  demise  the  the'action^tbe 
defendant  entered,  and  was  thereof  possessed;  and  he  being  plea  is  bad, 
BO  possessed,  and  the  plaintiff's  father  being  seised  of  the  hy  whom  it  was 
reyersion  thereof  in  his  demesne  as  of  fee,  the  father  died,  ^^ebujltand 
and  the  reversion  descended  to  the  plaintiff  as  son  and  heir  of 
his  &ther,  who  was  seised  of  the  said  reversion  in  his  demesne 
as  of  fee,  and  he  being  so  seised,  and  the  defendant  being 
possessed  of  the  said  messuage  for  the  term  aforesaid  **  after- 
wards, to  wit,  on  the  29th  day  of  September  in  the  20th  year 
of  the  reign  of  the  now  king,  the  said  dwelling-house  with 
the  appurtenances  was  wholly  fallen  down  and  ruinous,  and 
that  the  said  Jasper  Waterhouse  (the  defendant)  did  not  suffi- 
ciently repair,  support,  uphold,  or  maintain  the  said  dwelling- 
house  with  the  appurtenances  with  necessary  reparations  and 
amendments,  but  permitted  the  said  dwelling-house  with  the 
appurtenances,  on  the  day  and  year  last  aforesaid  and  conti- 
nually hitherto,  to  be  and  remain  wholly  ruinous  and  fallen 
down,  against  the  form  and  effect  of  the  covenant  of  the  said 
defendant  in  that  behalf,  to  the  plaintiff's  damage,  &c.  where- 
fore he  brought  this  action." 

The  defendant  pleaded  in  bar  of  the  action,  that  "  after 
the  demise  of  the  said  dwelling-house  with  the  appurtenances 
in  form  aforesaid  by  the  said  Thomas  Walton  the  father  to  the 
said  Jaspevy  and  before  the  said  dwelling-house  was  fallen 
down  and  ruinous,  to  wit,  on  the  27th  day  of  March  in  the 
17th  year  of  the  reign  of  our  said  lord  the  now  king,  at  Lon- 
don aforesaid  in  the  parish  and  ward  aforesaid,  the  said 
Jasper  granted  and  assigned  to  one  George  Johnson  gent,  his 
executors,  administrators,  and  assigns  the  aforesaid  dwelling- 
house  with  the  appurtenances,  and  all  the  estate,  right,  title 
and  term  of  years  of  him  the  said  Jasper  Waterhouse,  of  and 
in  the  same,  then  to  come  and  unexpired :  by  virtue  of  which 
said  grant  and  assignment  he  the  said  George  Johnson  entered 
into  the  said  dwelling-house  with  the  appurtenances  and  was  [  421  ] 
possessed  thereof;  and  being  so  possessed  thereof,  the  said 
Jasper  further  saith  that  the  said  dwelling-house  with  the 
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appurtenances  was  afterwards  burnt,  destroyed,  and  wholly 
demolished  by  a  great  fire  which  burnt  and  consumed  the 
greatest  part  of  the  city  of  London;  and  that  in  a  convenient 
time  after  the  destruction  of  the  said  dwelling-house,  and 
before  the  exhibiting  of  the  bill  of  the  said  Thomas  Walton 
(the  now  plaintiff,)  to  wit,  on  the  1st  day  of  April  in  the  2l8t 
year  of  the  reign  of  our  said  lord  the  now  king,  the  said 
dwelling-house  with  the  appurtenances  was  well  and  suffi- 
ciently rebuilt,  repaired,  supported,  upheld,  and  mamtidned 
with  needful  and  necessary  repairs  and  amendments,  and  yet 
is  in  good  and  sufficient  repair,  according  to  the  fonn  and 
effect  of  the  said  indenture.  And  this,  &c  wherefore,  &c. 
Upon  which  the  plaintiff  demurred  specially,  and  shewed  for 
cause,  that  the  defendant  does  not  say  by  whom  the  said 
dwelling-house  was  rebuilt. 

And  Saunders  for  the  defendant  argued,  that  there  was  no 
necessity  for  the  defendant  to  shew  by  whom  the  dwelling- 
house  was  rebuilt :  First,  because  it  does  not  well  lie  in  the 
knowledge  of  the  defendant,  who  had  rebuilt  it,  he  having  a 
long  time  before  the  destruction  of  the  dwelling-house  as- 
signed all  his  interest  over  to  Johnson,  as  appears  by  the  plea. 
Secondly,  it  was  not  material  to  the  plaintiff  who  had  re- 
paired and  rebuilt  the  dwelling-house;  for  whoever  has 
repaired  it,  the  plaintiff  derives  the  same  benefit  from  it,  as 
if  the  defendant  himself  liad  repaired  and  rebuilt  it.  Thirdly, 
if  any  stranger  had  entered  and  rebuilt  the  dwelling-house, 
the  defendant  could  not  therefore  rebuild  it,  it  being  already 
done  to  his  hand,  aiid  yet  the  plaintiff  has  not  had  any  loss 
by  it;  and  therefore  it  was  unreasonable  that  the  plaintiff 
should  recover  any  damages  against  the  defendant,  who  had 
not  done  any  wrong,  nor  could  prevent  another  from  rebuild- 
ing the  dwelling-house,  because  he  had  assigned  over  all  his 
interest  before,  and  so  could  not  enter  and  rebuild  it  himself. 
Fourthly,  as  to  the  objection,  that  perhaps  the  plaintiff  him- 
self had  repaired  and  rebuilt  the  said  dwelling^hoiise,  (and  so 
was  the  truth  of  the  case,)  he  said  that  should  not  be  in- 
tended; for  although  it  is  not  said  in  the  plea,  that  the 
defendant  repaired  the  dwelling-house,  yet  it  would  l)e  too 
foreign  an  intendment  that  the  plaintiff  himself  had  repaired 
it ;  for  if  it  had  been  so  done,  it  would  have  been  of  his  own 
wrong,  for  during  the  term  the  plaintiff  himself  ought  not  to 
have  intermeddled  with  the  possession,  and  therefore  as  the 
case  appeared  on  the  record,  that  could  not  be  well  intended ; 
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but  if  the  truth  had  been  so,  the  plaintiff  ought  to  have  re- 
plied it,  and  not  to  have  demurred  upon  the  plea. 

*  But  Hale  chief  justice  would  not  hear  these  reasons ;  but 
the  other  side  alleging  that  the  plaintiff  himself  had  repaired 
the,  dwelling-house,  and  could  have  no  proportion  of  the 
expences  of  it,  he  said  that  the  plaintiff  having  shewed  the 
aforesaid  cause  of  his  demurrer  specially,  and  the  defendant 
refusing  to  amend  his  plea  as  he  ought  before  the  deipurrer 
was  joined,  but  had  pleaded  so  on  purpose  to  trick  the  plain- 
tiff, he  gave  judgment  for  the  plaintiff  immediately  (^qtiasi  in 
a  passion),  and  a  writ  of  inquiry  was  awarded ;  but  in  my 
opinion  without  any  consideration  of  the  matter  in  law  (2), 
whether  the  plea  was  sufficient  or  not. 
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(2)  See,  however,  1  Vent  38.  Anon., 
where  Twtfsden  justice  held  that  the 
defendant  ought  to  shew  by  whom  the 
house  was  repaired^  for  otherwise  it 
might  be  intended  that  the  plaintiff 
himself  had  repaired  it;  and  although 
Kdynge  C.  J.  and  Rainsford  justice 
were  of  a  contrary  opinion,  yet  the  case 
was  adjourned.  (/) 

In  this  case  the  covenant  was  to 
repair  generally  ;  and  no  defence  is  at- 
tempted to  be  made  upon  the  ground 
that  the  house  was  burnt  by  accident. 
Indeed  if  such  an  attempt  had  been 
made,  it  would  have  been  of  no  use, 
because  the  established  principles  of 
law  upon  the  subject  are  clear  that  the 
lessee  would  have  been  bound  to  re* 
build  the   house,  notwithstanding  the 


accident ;  the  distinclion  being  between 
a  duty  created  by  lawy  and  one  created 
by  the  party.  For  when  the  law  cre- 
ates a  duty,  and  the  party  is  disabled  to 
perform  it  without  any  default  in  him, 
and  fie  has  no  remedy  over,  the  law 
will  excuse  him ;  as  in  waste,  if  a  house 
be  destroyed  by  tempest,  or  by  ene- 
mies, the  lessee  is  excused:  So  in 
escape,  if  a  prison  be  destroyed  by 
tempest  or  enemies,  the  gaoler  is  ex- 
cused. 33  H.  6.  1.  But  when  the 
party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is 
bound  to  make  it  good,  if  he  may,  not- 
withstanding any  accident  by  inevi- 
table necessity,  because  he  might  have 
provided  against  it  by  his  contract. 
And  therefore  if  a  lessee  covenant  to 


(/)  That  was  a  prior  action  by  the 
same  plaintiff  (  Walton)  ?c^m^i  Johnson 
the  assignee,  and  the  parties  went  to 
issue;  as  appears  by  the  report  in 
]  Vent,  and  also  in  2  Keb.  535.  At 
present  the  declaration  in  covenant 
usually  avers  "  that  the  defendant  has 
not  repaired,  but  has  suffered  the  pre- 
mises to  be,  and  the  same  are  out  of 
repair.*'  The  defendant  pleads  either 
^  that  he  has  repaired,"  in  which  case 


he  states  by  whom  the  repairs  have 
been  done,  or  '<  that  the  premises  arc 
not  out  of  repair,"  which  may  be  a 
good  plea  without  militating  against 
the  decision  in  Walton  v.  Waterhousey 
for  it  puts  in  issue  merely  the  fact  of 
the  premises  being  out  of  repair,  which 
does  not  involve  the  fact  that  repairs 
have  been  done  by  any  one,  for  the 
premises  may  not  have  required  them. 
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repair  a  houfle*  though  it  be  burnt  by 
lightning  or  thrown  down  by  enemies, 
yet  he  is  bound  to  repair  it  Bro.  Co- 
venant, 4.  All.  27.  Paradine  v.  Jane. 
Dy.  33.  a.  pi.  10.  So  where  in  cove- 
nant for  not  keeping  a  bridge  in  repair, 
the  defendant  pleaded  that  the  bridge 
was  by  the  act  of  God,  by  a  great  and 
extraordinary  flood  of  water  such  as 
the  bridge  could  not  resist,  without 
the  default  of  the  defendant,  washed, 
broken,  and  fell  down ;  this  plea  was 
on  demurrer  adjudged  to  be  insuffi- 
cient 6  T.  R.  750.  The  Company  of 
Brecknock  Navigation  v.  Pritchard. 
So  where  in  covenant  against  tenant 
for  life  under  a  marriage-settlement, 
who  had  covenanted  to  repair  the 
house  during  his  life,  and  so  leave  the 
same  at  his  death,  the  defendant  pleaded 
that  three-fourth  parts  of  the  house 
were  burnt  down,  and  that  he  repaired 
it  until  it  was  burnt,  and  had  repaired 
the  residue  that  was  not  burnt:  On 
demurrer  to  this  plea,  the  court  was  of 
opinion  that  it  contained  no  answer 
whatever  to  the  declaration ;  for  the 
defendant  having  covenanted  to  repair 
without  any  exception,  it  imported 
that  he  should  at  all  events  repair  the 
house,  and,  in  case  it  were  burnt,  or 
fell  down,  should  rebuild  it  Com.  Rep. 
627.  Earl  cf  Chesterfield  v.  Duhe  of 
Bolton.  And  the  same  point  precisely 
was  determined  in  the  case  of  Bullock 
V.  Dommitt  6  T.  R.  650.  on  the  au- 
thority of  the  last^mentioned  case.  See 
Vol.  I.  322  c,  note  (7). 

It  was  this  liability  of  the  tenant  to 
rebuild,  notwithstanding  the  house 
should  be  burnt  down  by  accident^  or 
blown  down  by  tempest,  that  in  all 
probability  occasioned  an  exception, 
now  frequently  introduced  in  leases,  of 
casualties  by  fire,   and   sometimes  by 


wind  and  tempest.    But  even  then  the 
lessee  is  bound  to  pay  the  rent  daring 
the   term,  although  the  house  should 
be  burnt  or  blown  down,  if  there  be 
an   express  covenant  for  payment  of 
the  rent,  for  the  same  reason  and  upoD 
the  same  principles  that  he  is  bound  to 
rebuild,  namely,  because  he  has  bound 
himself  by  an  express  covenant  to  pay 
the  rent.     And  as  it  appears  by  the 
before-mentioned  case  of  Paradine  v. 
Jane,  All.  26.,   that    it  is   no  plea  in 
such  case,  to  an  action  of  covenant  for 
non-payment  of  the  rent  to  say,  that 
the  house  was  destroyed  by  the  king's 
enemies,  or  that    the    defendant  was 
evicted  and  turned  out  of  possession  by 
them,  so  it  is  equally  no  answer  to  say 
that  the    house  was  burnt   or  blowo 
down,  and  therefore  he  is  not  bound 
to  pay  the  rent.    Thus  in  covenant  for. 
non-payment    of   rent   reserved  by  a 
lease  in  which  the  lessee  covenanted  to 
pay  the  rent  and  also  to  repair,  except 
the  premises  should  be  demolished  or 
damaged  by  fire,  the  defendant  pleaded 
that  before  the  rent  became  due,  the 
premises  were  burnt  down  against  his 
will,  and  that  they  were  not  rebuilt  bj 
the  plaintiff  during  the  whole  time  for 
which  the  rent  was  demanded,  nor  bad 
he  any  enjoyment  of  the  premises ;  but 
on  demurrer,  the  plea  was  held  ill  on 
the  authority  of  the  last-cited  case  in 
All.  27. ;   for  that  whatever  might  be 
the  default  of  the  plaintiff  in  not  re- 
pairing, yet  the  defendant  must  in  all 
events  perform    his  covenant    to   pay 
the  rent     2  Ld.  Raym.  1477.   Monk 
V.  Cooper.    2  Str.  763.  S.  C.     And  ex- 
pressly the  same  point  was  afterwards 
determined  upon  the  authority  of  the 
last-cited  case,  in  1  T.  R.  310.  Belfour 
V.  Weston.    S.  C.  cited  Ibid.  710.  (g) 
And  it  seems  the  lessor  is  not  bound  to 


(^)  So  the  landlord  of  premises  de-    recover  against  his  tenant,  in  an  action 
mised  under  a  written  agreement  may     for  use  and  occupation,  the  rent  accni- 
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rebuild,  though  he  may  insist  upon  the 
payment  of  the  rent  dunng  the  whole 
term.  Pindar  v.  Ainsley^  cited  1  T. 
R.  312.  Belfaur  v.  Weston.  6  T.  R. 
488.  WeigaU  v.  Waters.  However,  it 
is  said,  that  if  the  landlord  refuses  to 
rebuild,  and  yet  brings  an  action  of 
covenant  for  the  rent,  a  court  of  Equity 


will  grant  an  injunction  to  prevent  his 
enforcing  payment  until  he  has  rebuilt 
the  premises.  Ambl.  619.  Brown  v. 
QiuUery  and  Steele  v.  Wright,  cited  1 
T.  R.  708.  Doe  v.  Sandham,  But 
see  S  Anstr.  687.  Hare  v.  Grove,  and 
2  Anstr.  575.   Waters  v.  Weigall  (A) 


ing  after  the  premises  are  burnt  down 
and  no  longer  inhabited  by  the  tenant 
4  Taunt.  45.  Baker  v.  HoltzaffelL  [5 
Bing.  N.C.  501. /«on  v.  G(wto«.  7  Scott, 
537.  S.  C  See  1  Q.  B.  421.  Packer  v. 
Gibbins.  IG.&D.IO.  S.C.  These  cases, 
and  the  authorities  cited  in  the  principal 
note,  demonstrate  that  there  is  no  im- 
plied contract  on  the  part  of  the  land- 
lord that  the  property  shall  continue  fit 
for  the  purpose  for  which  it  is  demised. 
(See  abo  10  M.  &  W.  321.  Arden  v. 
Pulhn.  C.  P.  T.T.  1844.  Surplice  v. 
Farluworth.)  And  it  has  been  lately 
held,  on  a  review  of  all  the  authorities, 
that  there  is  no  contract,  still  less  a  con- 
dition, implied  by  law,  on  the  demise  of 
ao  unfurnished  house,  or  of  other  merely 


real  property,  that,  at  the  time  of  the 
demise,  it  is  lit  for  the  purpose  for 
which  it  is  let.  12  M.  &  W.  68.  Hart 
v.  Windsor  ;  which  appears  to  overrule 
Edwards  v.  Etherington,  Ry.  &  M. 
268.  Collins  v.  Barrow.  1  M.  &  Rob. 
112.  and  Salisbury  v.  Marshall,  4  C. 
fc  P.  65.  The  contrary  was  decided  in 
the  instance  of  a  demise  of  a  house  and 
furniture  for  a  temporary  residence  at 
a  watering-place.  1 1  M.  &  W.  5.  Smith 
V.  Marrable.  But  it  seems  doubtful 
whetlier  that  case  is  law.  12  M.  &  W. 
87.  See  also  Ibid.  52.  64,  65.  67. 
Satton  V.  Temple.'] 

(A)  And  see  18  Ves.  115.    HoUzaf^ 
fell  V.  Baker,  contra. 


Grantham  versus  Copley  &  al'. 

EJECTMENT  on  a  lease  made  hj  Sir  William  Monchton 
and  Sir  William  Wentworth  knts.  on  a  trial  at  bar,,  it 
was  ruled  by  the  court  on  evidence,  that  where  one  William 
Saoile  was  tenant  in  tail  of  divers  copyhold  lands  in  the  manor 
of  Wakefield  in  the  county  of  York^  and  made  a  voluntary 
lease  for  21  years,  without  licence  of  the  lord,  to  commit  a 
forfeiture,  which  lease  was  presented  in  the  copyhold  court, 
and  the  lands  seised  into  the  hands  of  the  lord  according  to 
the  custom  of  the  manor,  and  Savile  appointed  the  forfeiture 
to  be  for  the  benefit  of  one  Arthur  Savile  and  his  heirs,  and 
it  being  proved  that  there  was  a  custom  to  commit  such  for- 
feitures on  purpose  to  bar  (1)  the  intails  of  copyhold,  and  to 


Case  70. 


A  custom  to 
bar  an  entail  of  a 
copyhold  by  ftfr- 
feiture  and  re- 
grant  is  good; 
and  in  such 
case  the  lord 
cannot  admit 
any  other  than 
the  person  for 
whose  benefit 
the  forfeiture 
was  intended ; 
and  if  he  do,  a 
purchaser  may 
ay  Old  all  mesne 
acts,  when  he  is 
admitted,  as 


(1)  This  custom  of  barring  the  en-     re-grant  is  peculiar  to  the  manor  of 
tails  of  copyholds   by   forfeiture   and     Wakefield;  but  it  is  held  a  good  cus- 
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Grantham 
V.  Copley 

&ar. 
' — i — ' 

well  as  upon  a 
surrender. 


transfer  the  lands  over  to  any  other  person ;  although  Jrtftur 
Savik  was  not  admitted  by  the  lord  in  the  life-time  of  fFtZ- 
liam  SaviUf  but  after  his  death  the  lessors  of  the  plaintiff 
were  admitted  by  the  lord ;  and  although  the  lord  afterwards 
sold  the  manor  to  Sir  Christopher  Chapman^  who  afterwards 
admitted  Arthur  Savik  (the  lessors  of  the  plaintiff  being 
admitted  before),  yet  Arthur  by  his  admission  had  a  good 
title  against  the  lessors  of  the  plaintiff,  and  the  forfeiture  was 


torn ;  1  Sid.  314.  PiUiington  v.  Stanhap. 
2  Keb.  127.  S.C.;  and  the  custom  there 
goes  further  still,  that  tenant  in  tail 
may  surrender  to  a  purchaser  in  fee, 
and  he  shall  commit  the  like  forfeiture 
to  bar  the  entail  without  joining  the 
tenant  in  tail.  Ibid.  However  it  should 
seem  that  if  there  was  a  custom  in  any 
other  manor  of  barring  an  entail  of  a 
copyhold  by  forfeiture  and  rc-grant,  it 
would  be  good ;  for  what  is  a  good  cus- 
tom in  one  manor  must  necessarily  be 
so  in  another:  though  the  validity  of 
this  custom  has  been  questioned.  Sty. 
450.  PiUtington  v.  Bagshaw.  2  Ves. 
606.  Carr  v.  Singer,  An  entail  of  a 
copyhold  may  also  by  custom  be  barred 
by  a  common  recovery  suffered  in  the 
lord's  court;  but  it  seems  it  is  no  bar 
without  such  a  custom ;  Moor,  637* 
Church  V.  Wgat.  Cro.  Eliz.  380.  Eylet 
V.  Lane.  Ibid.  391.  Clun  v.  Pease.  Sir 
T.  Raym.  162.  Snow  v.  Cutler.  1  Lev. 
136.  S.C.  2  Ves.  606.  Carr  v.  Singer  ; 
though  it  is  said  in  1  Rbl.  Abr.  506. 
(B.)  pi.  2:  Dell  V.  Higdony  that  a  reco- 
very will  be  a  bar  without  a  custom, 
but  a  dubitatur  is  added  ;  S.  C.  Moor, 
358.  Cro.  Eliz.  372.  4  Rep.  23  a.  pi.  3. ; 
and    Willes  C.  J.  was  of  this  opinion 


against  that  of  the  three  other  judges 
in  the  above-cited  case  of  Carr  v.  Sin^ 
ger.  So  the  entail  of  a  copyhold  may 
by  custom  be  barred  by  surrender.  Ca 
Litt.  60.  b.  2  Burr.  979.  Martin  v. 
Mowlin,  And  a  custom  to  bar  by 
surrender  may  subsist  in  the  same  ma- 
nor concurrently  with  a  custom  to  bar 
by  recovery ;  for  there  is  nothing  more 
unreasonable  in  allowing  two  ways  of 
alienating  an  entail  of  a  copyhold  by 
surrender  and  recovery,  than  there  is 
of  allowing  two  ways  of  alienating  an 
entail  of  a  freehold  by  fine  and  reco- 
very. 2  Str.  1197.  Everallv.  SmaUey. 
1  Wils.  26.  S.  C.  2  Black.  Rep.  944. 
Doe  V.  Truby.  (a)  And  as  a  custom  of 
entailing  copyhold  estates  would  create 
a  perpetuity,  unless  there  was  some 
means  devised  to  bar  them,  it  has  been 
adjudged,  that  where  there  is  no  cus- 
tom to  bar  the  entail  by  recovery,  it 
may  be  barred  either  by  a  common 
surrender  or  even  a  surrender  to  the 
use  of  a  will.  2  Ves.  606.  Carr  v. 
Singer,  by  three  judges  against  the 
opinion  of  Willes  C.  J.  who  thought 
a  recovery  was  the  proper  method  of 
barring  the  entail.  See  Watk.  Copy- 
holds, 178.  (b) 


(a)  [2  Bing.  70.  Doe  v.  Ossinghroohe. 
9  Moo.  68.  S.  C.  Accord.'} 

(b)  [The  50th  section  of  stat  3  &  4 
W.4.  c.  74.  (Act  for  the  Abolition  of 
Fines  and  Recoveries),  applies,  gene- 
rally speaking,  the  previous  clauses  of 


the  Act,  (see  ant^  p.  42.  note  {c\)  to 
copyholds,  except  that  the  disposition 
by  a  legal  tenant  in  tail  must  be  by  sur* 
render,  and  by  an  equitable  tenant  in  tail 
by  surrender  or  by  adeed  as  therein-afler 
provided.    See  also  ss.  51,  52,  53, 54.] 
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only  in  the  nature  of  a  surrender^  or  a  common  recovery, 
and  the  lord  cotdd  not  admit  any  other  than  him  to  whom  it 
was  limited  by  the  tenant  so  making  such  forfeiture ;  but 
cestui  que  use  *  after  his  admission  shall  have  it,  and  the  lord 
cannot  otherwise  dispose  of  it :  and  wherever  cestui  que  use  is 
admitted  he  shall  avoid  all  mesne  acts  or  dispositions  made 
by  the  lord,  as  he  should  if  a  surrender  hath  been  made  to 
his  use,  and  he  had  afterwards  been  admitted  according  to 
the  surrender.  (2) 


Grantham 
V.  Copley 

&al'. 
^ . ' 

•  Not  itrictly 
ceitui  que  use, 
1  P.  Will.  17. 

1  L.Rayni.627. 

2  Vw.  257. 

1  Brownl.  127. ' 
Watk.  Copy- 
holds, 99. 


(2)  For  the  admission  relates  to  the 
surrender,  and  the  surrenderee's  title 
begins  from  the  date  of  it.  Therefore 
where  a  copyholder  in  fee  surrendered 
to  the  use  of  another^  and  died  before 
the  surrenderee  was  admitted,  it  was 
held  that  his  admission  afterwards 
should  relate  to  the  surrender,  and  de- 
feat tlie  copyholder's  wife  of  her  free- 
bench  ;  for  though  he  died  seised  in 
fee,  yet  it  was  of  a  defeasible,  and  not 
an  absolute  estate.  1  Salk.  185.  Benson 
y.  Scot.  Carth.  275.  3  Lev.  385.  S.  C. 
So  if  one  joint-tenant  surrenders  to  the 
use  of  his  will^  his  devisee  shall  take ; 
for  the  joint  tenancy  would  be  severed 
from  the  time  of  the  surrender.  Cro. 
Jac.  100.  Porter  v.  Porter.  Co.  Litt 
59  b.  1  Brownl.  127.  Allen  v.  NasL 
And  after  the  surrenderee   has   been 


admitted,  he  may  lay  his  demise  in  an 
ejectment  to  recover  the  copyhold  pre- 
mises on  the  day  of  the  surrender,  or 
any  day  between  that  and  the  admis- 
sion ;  1  T.  R.  600.  Holdfast  v.  Clap- 
ham;  and  consequently  may  recover 
the  mesne  profits  from  the  time  of 
the  surrender.  2  Wils.  15.  Poe  v. 
Hicks.  But  the  surrenderee  cannot 
forfeit  for  felony  before  admission. 
2  Wils.  13.  Poe  v.  Jeffreys,  (c)  Until 
adqiission  the  estate  is  clearly  in  the  sur- 
renderor, and  the  surrenderee,  whether 
vendee,  devisee,  or  mortgagee,  has  no 
manner  of  right  at  law,  either  to  ^take 
the  profits  or  bring  an  ejectment,  until 
admission.  I  Freem.  4*96.  King  v.  2>t^ 
lington.  See  1  Mod.  120.  per  Hale 
C.  J.  2  Wils.  402.  Holder  v.  Preston,  (d) 
And  on  the  other  hand,  if  the  surren- 


{c)  \_Secus,  as  to  the  surrenderor ; 
for,  as  he  is  tenant  for  all  purposes  of 
service  until  the  admission  of  the  sur- 
renderee, so  he  is  also  tenant  for  the 
purpose  of  forfeiting.  5  I^.  &  Ad.  254. 
Rex  V.  Lady  Jane  St.  John  Mild- 
may.^ 

(d)  And  therefore  the  devisee  of  a 
copyhold  which  had  been  surrendered 
to  the  use  of  the  will,  having  died  be- 
fore admittance,  it  was  held,  that  her 
devisee,  though  afterwards  admitted, 
could  not  recover  in  ejectment ;  for  his 
admittance  had  no  relation  to  the  last 


legal  surrender :  but  the  legal  title  re- 
mained in  the  heir  of  the  surrenderor. 
7  East,  8.  Doe  v.  Vernon.  [And  the 
general  rule  is  clear,  that  (unless  the 
will  has  been  made  since  the  stat. 
1  Vict.  c.  26.  came  into  operation), 
the  devisee  of  an  unadmitted  devisee 
has  no  legal  title,  without  a  surrender 
from  the  heir  of  the  testator.  7  A.  & 
E.  195.  211.  213.  Doe  v.  Lawes.  2  N. 
&  P.  195.  S.  C.  But  the  heir  may 
devise  a  copyhold  descended  to  him, 
though  he  has  never  been  admitted, 
or  surrendered,  or  paid  the  fine  due  to 
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deree  dies  before  admission^  his  heir  is 
entitled  to  be  admitted ;  and  when  he  is 
so,  he  is  in  by  descent^  and  the  widow 
of  the  surrenderee  shall  have  her  free- 
bench.  For  the  surrender  is  the  sub- 
stantial part  of  the  contract,  and  a 
complete  execution  of  it  as  between 
the  vendor  and  the  vendee;  though 
not  until  admission  as  between  the  sur- 
renderee and  the  lord ;  for  the  admis- 


sion is  material  to  him  in  order  that  he 
may  be  paid  his  fine.  5  Burr.  2764. 
2785.  Vaughan  v.  Atkins.  It  has  been, 
holden,  that  a  custom  in  a  manor  that 
the  grantee  of  a  customary  estate, 
which  will  pass  either  by  surrender  or 
deed  and  admission,  must  be  admitted 
during  ike  life  of  ike  granior^  is  good. 
Willes's  Rep.  430.  Fenn  v.  Marioit.  (e) 


the  lord.  S  B.  &  Ad.  665.  Eigkt  v. 
Banks.  1  Mylne  &  K.  456.  King  v. 
Turner.  5  A.  &  E.  32 1 .  Doe  v.  Wilson. 
6  N.  &  M.  809.  S.  C.  (overruling  the 
decision  of  Sir  Z.  Skadwell,  2  Sim. 
545.  and  the  dictum  of  Sir  T.  Plumer 
in  Wainewrigkt  v.  JElwell,  1  Madd. 
627.).  And  there  is  no  distinction  in 
this  respect  between  the  devise  of  an 
estate  which  has  descended  in  posses- 
sion on  the  heir,  and  that  of  a  reversion 
so  descending.  7  A.  &  E.  208.  So  the 
heir  may  maintain  ejectment  without 
admittance,  though  the  devisee  cannot. 
8  A.  &  E.  779.  Doe  v.  CHsp.  1  P.  &  D. 
37-  S.  C.  The  lord,  however,  may  refuse 
to  enrol  the  surrender  of  the  heir  until 
he  has  paid  the  fine  on  the  descent. 
8  A.&  E.858.  Bex  v.  Tke  Lady  of  the 
Mawxr  of  DuUingkam.  I  P.  &  D.  172. 
S.  C]  Tke  htd^s  grantee  of  a  copy- 
hold in  reversion  has  a  good  and  per- 
fect title  by  the  grant,  without  admis- 
sion. 2  B.  &  A.  458.  Boe  v.  Loveless. 
[5  B.  &  Ad.  409. 426.  Doe  v.  Wkitak^. 
3  N.  &  M.  225.  S.  C]  The  surrender 
to  the  use  of  a  will  is  made  unnecessary 
by  Stat.  SS  Geo.  3.  c.  192. ;  see  ant^ 
Vol.  I.  p.  2776.  note  (c). 

(e)  A  mandamus  will  lie  to  compel 
the  lord  to  admit;  -2  T.  R.  197.  Bex  v. 
Bennett ;  though  the  court  refused  it  in 
that  case,  it  being  an  application  on  the 
part  of  an  keir^  who  has  title  against 
all  the  world  without  admission.  6  East, 
431.  Bex  V.  Coggan.    [But  it  has  been 


since  held  that  a  person  claiming  as 
heir  may  have  a  mandamus ;  for  he  has 
a  right  to  insist  on  admittance,  to  make 
him  a  complete  copyholder.  3  B.  &  C. 
172.  Bex  V.  Tke  Brewers'  Company, 
4  D.  &  R.492.  S.  C.  3  B.  &  C.  173. 
175.  Bex  V.  Lord  of  the  Manor  of 
Bonsall.  4  D.  &  R.  825.  S.  C.  10  B. 
&  C.  80.  Bex  V.  Wilson.  5  M.  &  R. 
140.  S.  C.  Where  two  adverse  parties 
claim  title,  as  devisees,  to  the  same 
copyhold  tenement,  the  court  will,  on 
proper  grounds  being  shewn,  require 
the  steward  by  mandamus  to  admit 
both.  5  A.  &  E.  559.  Rex  v.  Lordoftke 
Manor  ofHexkam.  1  N.  &  P.  53.  S.  C] 
All  that  the  lord  can  insist  on,  is  to  have 
a  tenant  on  the  rolls.  Therefore  if  he 
has  such  a  tenant  he  cannot  insist  on 
every  purchaser  being  admitted,  but 
the  tenant  may  surrender  to  a  remote 
purchaser  without  regard  to  the  inter- 
mediate ones,  and  the  surrenderee  has 
a  right  to  be  admitted  on  payment  of 
one  fine.  2  T.  R.  484.  Rex  v.  Lord  (f 
tJie  Manor  of  Hendon.  But  where  the 
tenant  dies  and  the  heir  omits  to  come 
in,  the  lord  may  make  proclamation  for 
him  and  seize  quousque.  [See  1  B.&Ad. 
736.  Doe  v.  Trunum."]  So  he  may,  if 
there  be  a  custom,  [but  not  otherwise,] 
in  the  case  of  a  remainder-man ;  5  East, 
522.  Doe  v.  Jenng.  t^  Bing.  N.C 
250.  Pkypers  v.  Ebum,  S  Scott,  654w 
S.C.];  or  of  a  surrenderee.  3  Mod.  221. 
King  v.  DiUiston.    [The  admission  of 
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the  particular  tenant  is  the  admission  of        Where    there   vras  a   custom    in   a 

the  remainder-man  also.    7A.  &E.  195.  manor    that    persons     already    copy- 

210.  Doe  y.  Lawes,  2N.  &P.  195.  S.C.  holders  or  residents  within  the  manor 

See  also  1  Saund.  147.  note  (3).]     An  should  be  admitted  on  payment  of  a 

equity  of  redemption  of  copyhold  can-  smaller  fine  than  mere  strangers ;  and 

not  be  surrendered ;   3  P.  Wms.  360.  a  party,  having  purchased  a  contingent 

King  V.  King,      5  East,  IS2.  Doe  v.  interest  in  a  large  copyhold,  before  the 

Wroot ;  nor  can  a  contingent  interest  contingency  happened  purchased  bond 

11  East,  185.     Doe  v.  Tomkins.      The  ^fieie  half  an  acre  of  other  copyhold  for 

lord  is  not  entitled  to  his  fine  until  after  •  the  express  purpose  of  being  admitted 

admittance ;   4  Co.    28.   a.    Hobart  v.  and  bringing  himself  within  the  custom, 

Hammond.     1  East,   632.  Graham  v.  so  as  to  be  admitted  afterwards  to  the 

Sime ;  therefore  the  court  will  not,  on  larger  on  payment  of  the  smaller  fine : 

an  application  for  a  mandamus,  try  the  it  was  held  that  this  was  no  fraud  upon 

question  of  the  amount  of  the  fine,  the  lord,  and  that  he  was  entitled  to  be 

2  T.  R.  484.  Rex  v.  Lord  of  the  Manor  admitted  to  the  smaller  copyhold.     Bex 

of  Hendon.  v.  Boughey  and  another^  1  B.  &  C.  565. 


Leigh  versus  Chapman.  C^^  -71^  J 

TROVER  and  conversion  for  two  geldings  brought  by  An  occupier  of 
Leigh  secondary  of  one  of  the  counters  in  London  plain-  [and  within  a 

hupdrcfi    !■  an 

tiif,  ag^nst  the  defendant   Chapman  being  under-sheriff  of  inhabuaiu 
the  county  of  Bucks.     On  not  guilty  pleaded,  on  the  trial  at  ]ji^^*^f  Hue 
Nisi  Prius  at  Westminster  before  Hale  chief  justice,  the  case  on  and  crj, 
the  evidence  was  such :  That  there  was  a  judgment  on  the  hiJl*neUher\ 
statute  of  hue  and  cry  recovered  against  the  hundred  of  Stoke-  house,  nor 
poges  in  Bucks,  and  a  jfieri  facias  was  awarded  against  them :       «*■  *  ^"^ 
and  the  plaintiff  Leigh  was  seised  of  lands  within  the  same 
hundred  to  a  considerable  value,  which  he  occupied  and  held 
in  his  own  hands,  but  had  neither  a  house  within  the  hundred, 
nor  did  he  ever  lodge  there.     And  he  was  assessed  to  10/. 
for  his  proportion  of  the  payment  of  the  money  recovered 
by  the  judgment:  and  because  he  refused  to  pay  it,  the  de- 
fendant as  under-sheriff,  took  the  two  geldings  in  execution 
by  virtue  of  the  said  fieri  facias  ;  upon  which  the  plaintiff 
brought  this  action. 

And  it  was  ruled  by  Hale  chief  justice  clearly,  that  the 
plaintiff  was  liable  to  pay  his  proportion,  although  he  never 
lodged  within  the  hundred  (wherefore  he  could  not  watch 
nor  ward,  and  consequently  was  not  chargeable  to  the  rob- 
bery, as  was  pretended) :  for  as  long  as  he  held  lands  in  his 
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hands,  so  long  would  he  be  chargeable  to  robberies  withm 
the  hundred,  and  be  said  to  be  an  inhahitant  within  the  hun- 
dred within  the  statutes  of  hue  and  cry  (which  was  tfie 
matter  controverted  by  the  plaintiff) :  for  otherwise  it  might 
happen  that  no  one  would  be  chargeable :  as  if  several  per- 
sons held  all  the  lands  within  the  hundred  in  their  hands,  but 
their  dwelling-houses  were  in  another  hundred  adjoining; 
if  they  should  by  that  means  be  discfaai^cd,  the  party  robbed 
would  not  have  any  remedy,  but  the  statute  would  be  wholly 
(1)  eluded;    and  thereupon  by  the  drfendant's  consent  a 


(1)  For  the  proceedings  against  the 
hundred  on  the  statute  of  hue  and  cry, 
see  antd,  p.  374.  Pinkney  v.  Inhabitants 
of  East  Hundred,  By  statute  27  EHz. 
c.  13.  8. 5.  (a)  it  is  enacted,  *^That  after 
«*  execution  of  damages,  by  the  party 
^<  robbed,  had,  it  shall  be  lawful,  upon 
<'  complaint  made  by  the  party  so 
<<  charged,  to  and  for  two  justices  of 
*<  the  peace  of  the  same  county,  inha- 
**  biting  within  the  said  hundred,  or  near 
^<  to  the  same,  where  any  such  execu- 
*'  tion  shall  be  had,  to  assess  and  tax 
*'  rateably  and  proportion  ably,  acc9rd- 
*<  ing  to  their  discretions,  all  and  every 
<<  the  towns,  parishes,  villages,  and 
<<  hamlets,  as  well  of  the  said  hundred 
**  where  any  such  robbery  shall  be  com- 
'<  mitted,  as  of  the  liberties  within  the 
"  said  .  hundred,  to  and  towards  an 
'<  equal  contribution  to  be  had  and 
^<  made  for  the  relief  of  the  inhabitant 
"  against  whom  the  party  robbed  before 
<<  that  time  had  his  execution ;  and 
^<  that  after  such  taxation  made,  the 
"  constable  or  headborough  of  every 
<<  such  town,  parish,  village,  and  hamlet, 
^<  shall  have  full  power  and  authority 
*<  within   their  several  limits,  rateably 


'  and  proportionably  to  tax  and  assess 
'  according  to  their  abilities,  every  in- 
'  habitant  and  dwelier,  in  every  such 
^  town,  parish,  village,  and  hamlet,  for 
''and   towards   the  payment  of   such 
'  taxation  and  assessment,  as  shall  be  so 
made  upon  every  such  town,  parish, 
village  and  hamlet  as  aforesaid  by  the 
said  justices ;  and  that  if  any  inhabit- 
ant of  any  such  town,  parish,  village, 
or  hamlet  shall  refuse  to  pay  the  said 
taxation  and  assessment^  it  shall  be 
lawful    for    the  said   constable  and 
headborough  within  their  several  li- 
mits   and   jurisdictions,   to    distrain 
every  person  so  refusing,  by  his  goods 
and  chattels,  and  the  same  distress  to 
sell,  and  the  money  thereof  coming  to 
retain  to   the  use  aforesaid,  and  to 
return  the  surplus,  if  any,  to  the  per- 
son so  distrained.*'     We  have  already 
seen,  that  by  statute  8  Geo.  2.  c  16.  s. 
4.  (b)  process  shall  no  longer  be  served, 
in  an  action  on  the  statute  of  Hue  and 
cry,  on  any  inhabitant^  but  only  on  the 
high-constable,  of  the  hundred :  ant^  377. 
note  (11).     It  was  therefore  necessary 
to  alter  so  much  of  the  statute  of  27 
Eliz.  as  related  to  the  relief  of  the  io- 


(a)  [This  statute,  as  well  as  the  sta- 
tute of  Hue  and  cry,  and  all  other  sta- 
tutes relative  to  remedies  against  the 
hundred,  was  repealed  by  stat.  7  &  8 


Geo.  4.  c.  27-    See  ant^,  p.  374.  note 

(b)  [This  statute  is  repealed, 
post,  note  (c).] 


See 
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juror  was  withdrawn:  but  the  plaintiff  had  paid  the  lOZ. 
assessed  upon  him  before,  in  order  to  have  his  geldings  again, 
and  also  the  charges  pf  the  keep  of  them  before  he  redeemed 
them. 


Leigh  r. 
Chapman. 


habitant  against  whom  execution  used 
formerly  to  be  levied,  and  to  direct  the 
mode  in  which  judgments  against  the 
hundred  should  in  future  be  executed 


upon  the  statute  of  Hue  and  cry :  and  to 
that  end  it  is  enacted  by  the  same  sta- 
tute, 8  Geo.2.c.l6.8.4.(c?)  "That  in  case 
'<  the  plaintiff  shall  recover  judgment, 


(c)  [This  statute  was  repealed  by 
Stat  7  &  8  Geo.  4.  c.  27.  And  no  ac- 
tion can  now  be  maintained  against  the 
hundred,  except  under  stat.  7  &  8  Geo. 
4.  c31.  Seeante,  p.S74.  note(a).  And 
the  latter  statute  enacts  by  sect  6., 
**That  wherever  the  plaintiff  in  any 
"  such  action  shall  recover  judgment, 
"  whether  after  verdict  or  by  default  or 
"  otherwise,  no  writ  of  execution  shall 
"  be  executed  on  any  inhabitant  of  the 
"  hundred  or  ottier  like  district,  nor  on 
*'  such  high-constable ;  but  the  sheriff, 
"  upon  the  receipt  of  the  writ  of  execu- 
"  tion,  shall  (on  payment  of  the  fee  of 
"  5s.  and  no  more),  make  his  warrant 
"  to  the  treasurer  of  the  county,  riding, 
"  or  division,  in  which  such  hundred, 
**  or  other  like  district,  shall  be  situate, 
"  commanding  him  to  pay  to  the  plain- 
**  tiff  the  sum  by  the  said  writ  directed 
^'  to  be  levied ;  and  such  treasurer  is 
'*  hereby  required  to  pay  the  same,  as 
*'  also  any  other  sum  ordered  to  be  paid 
"  by  him  by  virtue  of  this  Act,  out  of 
**  any  public  money  which  shall  then  be 
^  in  his  hands,  or  shall  come  into  his 
"  hands  before  the  next  general  or 
"  quarter  sessions  of  the  peace  for  the 
"said  county,  riding,  or  division;  and 
"  if  there  be  not  sufficient  money  for 
'  '^  that  purpose  before  such  sessions,  he 
"  shall  give  notice  thereof  to  the  jus- 
^  tices  of  the  peace  at  such  sessions, 


*'  who  shall    proceed    in    the   manner 
'*  herein-after  mentioned." 

And  by  sect  7.»  "  for  the  purpose  of 
"  indemnifying  the  high-constable  and 
"  the  county  treasurer,"  it  is  enacted, 
"That  if  such  high-constable  of  the 
"  hundred  or  other  district  sued  shall 
"  produce  and  prove  before  any  two 
"justices  of  the  peace  of  the  county, 
"  riding,  or  division,  residing  in  or  act- 
"  ing  for  such  hundred  or  district,  an 
*\  account  of  the  just  and  necessary  ex- 
"  pences  which  he  shall  have  incurred 
"  in  consequence  of  any  such  action  as 
*'  aforesaid,  such  justices  shall  make  an 
"  order  for  the  payment  thereof  upon 
"  the  treasurer  of  the  county,  riding,  or 
"  division  in  which  such  hundred  or 
"  district  shall  be  situate ;  and  if  in  any 
"  such  action  judgment  shall  be  given 
*'  against  the  plaintiff,  the  high  consta- 
"  ble  shall  in  like  manner  be  reimbursed 
"  for  the  just  and  necessary  expences 
"  by  him  incurred  in  consequence  of 
"  such  action,  over  and  above  the  taxed 
"  costs  to  be  paid  by  the  plaintiff  in 
*'  such  case  ;  and  if  it  shall  be  proved 
"  to  any  two  such  justices  that  the 
"  plaintiff  in  the  action  is  insolvent,  so 
"  that  the  high-constable  can  have  no 
"  relief  as  to  such  taxed  costs,  such  jus- 
"  tices  shall  make  an  order  upon  the 
"  treasurer  of  the  county,  riding,  or  di- 
"  vision  as  aforesaid,  for  the  payment 
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**  no  execution  shall  be  served  on  any 
*<  particular  inhabitant  of  the  hundred, 
*f  nor  on  the  high -constable ;  but  the 
«  sheriff  or  his  officer  shall,  upon  the 


«  receipt  of  any  writ  of  execution,  in- 
<*  stead  of  serving  it  on  any  inhabitaiit, 
**  cause  the  same  to  be  produced  gratis 
«  unto  two  justices  residing  within  the 


«  of  the  amount  of  such  taxed  costs ; 
"  and  the  justices  of  the  peace  at  the 
<<  next  general  or  quarter  sessions  of 
<*  the  peace,  to  be  holden  for  any  such 
**  county,  riding,  or  division,  or  any  ad* 
<<journment  thereof,  shall  direct  such 
"  sum  or  sums  of  money  as  shall  have 
*^  been  paid  or  ordered  to  be  paid  by 
**  the  treasurer  by  virtue  of  any  such 
"  warrant  ororder  as  herein -before  men- 
<<  tioned,  to  be  raised  on  the  hundred 
**  or  other  like  district,  against  the  in- 
<<  habitants  of  which  any  such  action 
**  shall  have  been  brought,  over  and 
"  above  the  general  rate  to  be  paid  by 
**  such  hundred  or  district  in  common 
**  with  the  rest  of  the  county,  riding,  or 
<<  division,  under  the  Acts  relating  to 
*'  county  rates ;  and  such  sum  or  sums 
"  shall  be  raised  in  the  manner  directed 
"  by  those  Acts,  and  shall  be  forthwith 
"  paid  over  to  the  treasurer." 

And  by  sect  13.,  "for  securing  the 
«  due  execution  of  writs  in  the  Cinque 
**  Ports,  and  in  places  where  writs  are 
**  directed  to  other  officers  than  the  she- 
<<  riff,  and  in  liberties  where  the  sheriff 
**  is  not  warranted  in  executing  writs,'* 
it  is  enacted,  "  That  all  other  such  offi- 
**  cers  to  whom  any  writ  of  execution 
'<  under  this  Act  shall  be  directed,  by 
**  whatsoever  name  they  shall  be  known, 
<<  shall  have  the  same  power  of  grant- 
'<  ing  a  warrant  for  payment  of  the 
•*  sum  by  such  writ  directed  to  be  le- 
**  vied,  as  is  hereby  given  to  the  sheriff 
"  in  case  of  a  writ  of  execution  directed 
*«  to  him ;  and  that  every  sheriff  and 
<<  other  such  officer  as  aforesaid  shall 
"  have  authority  to  grant  his  warrant 


<<  under  this  Act,  notwithstanding  the 
**  offence  shall  have  been  committed  in, 
"  or  the  treasurer  or  other  person  to 
«  whom  such  warrant  shall  be  directed 
"  shall  reside  or  be  in,  any  liberty 
"  where  the  sheriff  or  officer  is  not 
*<  warranted  in  executing  writs." 

And  by  sect.  14*.,  **  as  to  the  mode 
*<  of  payment  and  reimbursement  under 
"  this  Act  in  such  liberties,  franchises, 
*<  cities,  towns,  and  places,  as  contribute 
«*  to  the  payment  of  the  county  rate, 
*'  but  not  as  being  part  of  any  hun- 
"  dred,"  it  is  enacted,  "That  the  war- 
"  rant  of  the  sheriff  or  other  officer 
<<  upon  any  writ  of  execution  against 
"  the  inhabitants  of  any  such  liberty, 
"  franchise,  city,  town^  or  place,  and 
"  every  order  of  justices  for  payment  to 
"  the  party  damnified  therein,  or  to  the 
"  peace  officer  or  inhabitants  thereofj 
"  by  virtue  of  this  Act,  shall  be  directed 
"  to  the  treasurer  of  the  county,  riding, 
"  or  division  in  which  such  liberty, 
"  franchise,  city,  town,  or  place  shall 
"  be  situate,  who  is  hereby  required  to 
"  pay  the  same ;  and  the  justices  of  the 
<*  peace  of  such  county,  riding,  or  diri- 
"  sion,  at  their  next  general  or  quarter 
"  sessions  of  the  peace,  or  any  adjoum- 
*<  roent  thereof,  shall  direct  such  sum 
"  or  sums  of  money  as  shall  have  been 
"  so  paid  or  ordered  to  be  paid  by  the 
"  treasurer,  to  be  raised  on  such  liberty, 
"  franchise,  city,  town,  or  place,  over 
"  and  above  the  general  rate  to  be  paid 
"  by  the  same  in  common  with  the  rest 
"  of  the  county,  riding,  or  division,  un- 
"  der  the  Acts  relating  to  the  county 
"  rates :  and  such  sum  or  sums  shall  be 
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^  said  hundred,  or  near  unto  the  same, 
'*  who  shall  thereupon,  with  all  conve- 
^  nient  speed,  cause  such  taxation  and 
^  assessment  to  be  made,  and  to  be  le« 
*'  vied  and  collected,  in  such  manner 
<*  as  is  prescribed  in  and  by  the  statute 
^  27  £liz.«  in  which  taxation  and  assess- 
^'iDeot  there  shall  be  included,  over 
**  and  above  what  the  costs  and  damages 
*  recovered  shall  amount  to,  all  such 
'*just  and  necessary  expences  which 
**aDy  high-constable  hath  been,  or 
"shall  be  at,  in  having  defended 
''any  such  action,  claim  being  made 
"  thereto  by  him  before  the  said  jus- 
"  tices,  upon  notice  being  given  him  by 
"the  said  justices  for  that  purpose; 
^  and  the  said  sums  of  money  so  to  be 
*Mevied  and  collected  shall  be  paid 
"  over,  by  the  officer  who  is  to  collect 


the  same  by  the  said  statute  of  Eli-> 
zabeth,  within  ten  days  after  such  col* 
lection,  to  the  sheriff  of  the  county 
wherein  the  robbery  shall  happen,  to 
the  use  of  the  plaintiff,  for  so  much 
as  the  costs  and  damages  recovered 
shall  amount  to^  and  to  the  use  of  the 
high-constable  for  so  much  as  his  ex- 
pences in  defending  the  action  shall 
amount  to,  of  which  the  high- con- 
stable shall  give  in  an  account  upon 
oath,  to  the  satisfaction  of  the  jus- 
tices, who  are  required  to  administer 
such  oathj  and  shall  in  such  expences 
have  no  further  allowance  towards 
paying  an  attorney  to  defend  the  ac- 
tion^  than  what  such  attorney's  bill 
shall  be  taxed  at  by  the  proper  offi- 
cer of  the  court  where  the  action 
shall  be  brought."  (a)  And  by  statute 


'  raised  in  the  manner  directed  by  those 
^  Acts^  and  shall  be  forthwith  paid  over 
'to  the  treasurer.** 

And  by  sect^  15m  '*as  to  the  mode  of 
'payment  and  reimbursement  under 
'  this  Act,  in  counties  of  cities  and 
'  towns,  and  in  such  liberties,  fran- 
'  chises,  cities,  towns,  and  places,  as  do 
'  not  contribute  to  the  payment  of  the 
'general  county  rate,"  it  is  enacted, 
'  That  all  sums  of  money  payable 
'  either  by  virtue  of  any  warrant  of  the 
'  sheriff  or  other  officer,  or  of  any  or- 
'  der  or  orders  arising  out  of  any  ac- 
'  tion  or  summary  claims  against  the 
'  inhabitants  of  any  county  of  a  city, 
'  or  town,  or  of  any  such  liberty,  fran- 
'  chise,  city,  town,  or  place,  shall  be 
*  paid  out  of  the  rate  (if  any)  in  the 
'  nature  of  a  county  rate,  or  out  of  any 
'  fund,  applicable  to  similar  purposes^ 
'where  there  is  such  a  rate  or  fund 
'  therein,  by  the  treasurer  or  other  offi- 
'  cer,  having  the  collection  or  disburse- 
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*^  raent  of  such  rate  or  fiind,  and  wherd 
«<  there  is  no  such  rate  or  fund  in  such 
'<  county,  liberty,^ franchise,  city,  town, 
"  or  place,  the  same  shall  be  paid  out 
*<  of  the  rate  or  fund  for  the  relief  of 
"  the  poor  of  the  particular  parish, 
«*  township,  district,  or  precinct  therein 
"  where  the  offence  was  committed,  by 
**  the  overseers  or  other  officers  having 
**  the  collection  or  disbursement  of  such 
^*  last-mentioned  rate  or  fund ;  and  in 
"  every  such  case  the  warrant  and  or- 
"  ders  shall  be  direct**d  and  deliven^d 
"  to  such  treasurer,  overseers,  or  other 
"  officers  respectively,  instead  of  the 
**  treasurer  of  the  county,  riding,  or  di* 
"  vision,  as  the  case  may  require." 

(a)  By  section  6.,  sixty  days  from  the 
delivery  of  the  writ  were  allowed  the 
sheriff  for  returning  it.  It  was  held 
sufficient  for  him,  even  af^er  the  ex- 
piration of  the  60  days,  to  return  that 
he  had  delivered  it  to  the  justices  of 
the  peace  of  the  hundred,  &c.|  and  that 
LL 
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22  Geo.  2.  c.  46.  8. 84.  (b)  which  relates 
principally  to  the  Riot  Act  and  Black 
Act^  Bee  ante,  877.  note  (12),  it  is 
enacted,  "That  no  writ  of  execution 
"  thereafter  to  be  sued  out  against  the 
"  inhabitants  of  any  hundred  on  any 
"  judgment  obtained  by  virtue  of  any 
"  Act  of  Parliament  whaitoever,  shall  be 
**  levied  on  any  particular  inhabitant  of 
"  such  hundred ;  bnt  the  sheriff  shall, 
"  on  receipt  of  every  such  writ,  cause 
"  the  same  to  be  produced  to  two  jus« 
''  tices,  in  such  manner  as  is  directed  by 
"  the  last-recited  clause  of  the  8  Geo.  2. 
**  c.  16. :  and  that  thereupon  the  said 
^'justices  shall,  in  the  manner  directed 
"  by  the  said  Act,  cause  a  taxation  to 
''  be  made,  levied,  and  collected,  for 
**  raising  and  paying,  as  well  the  costs 
"  and  damages  recovered,  as  also  all 
**  such  just  expences  as  any  inhabitant 
"  shall  have  been  at  in  defending  such 
"  action ;  the  same  being  first  proved 
**  on  oath,  and  the  attomey^s  bill  first 
<*  taxed  as  the  Act  directs ;  and  the 
"  sums  of  money  so  be  levied  and 
'*  collected  shall,  within  the  time  by 
"  the  said  Act  limited,  be  paid  to  the 
"  sheriff,  and  by  him  paid  over  to  the 
**  persons  ii>titled  to  receive  the  same, 
'*  without  any  deduction." 

Upon  the  last-recit(Ki  Act,  it  seems 
that  a  writ  of  execution  sued  out  by 
the  party  who  has  recovered  damages 
against  the  hundred  upon  the  Utot  Act, 
and  delivered  by  ihe  sheriff  to  the  jus- 
tices, is  a  good  foundation  for  an  order 
to  levy  the  amount.  But  the  order  of 
the  justices  in  such  case  directing  the 
money  when  levied  to  be  paid  into  the 


hands  of  a  banker,  subject  to  their  far* 
ther  order,  is  bad ;  being  not  warranted 
by  the  Act,  which  requires  payment  to 
the  party  entitled.  It  seems  also,  that 
the  order  for  levying  the  damages 
ought  to  be  upon  the  inhabitants  of 
the  *'£af0ns,  parishee,  viUagt^  and  ham* 
*'  lets,*'  pursuant  to  the  statute  27  Elix., 
and  not  upon  the  inhabitants  of  the 
<*  districts  and  parishes "  within  th« 
hundred.  5  T.  R.  841.  Kiny  v.  Inha- 
bitants of  the  Hundred  ofHalfskire. 

The  construction  above  put  by  Lord 
Hale  on  the  word  ^*  inhabitant "  in 
the  statute  27  Elix.,  is  agreeable  to 
that  which  Lord  Coke  gives  to  the 
same  word,  in  the  statute  of  Bridges, 
22  H.  8.  c.  5.  who  says,  that  if  a  man 
has  lands  or  tenements  in  his  own  pos- 
session and  manuranee  in  the  county, 
&c.  where  the  decayed  bridge  is,  al- 
though he  dwells  in  another  county, 
&c.  yet  he  is  an  inhabitant  within  that 
statute,  both  where  his  person  dwells, 
and  where  he  has  lands  in  his  own  pos* 
session.  2  Inst.  702.  See  aUio  5  Rep. 
66.  b.  Jeffreys  case  at  tq  a  church*rate. 
And  Lord  Hales  consiruction  of  this 
same  statute  ^7  KHz.  was  also  adopted 
in  a  modern  case,  which  was  much  de- 
bated  and  considered ;  in  which  it  was 
adjudged,  that  all  persons,  having  per^ 
sonal  property  within  the  paiish  as. 
sessed,  are  inhabiianis  within  the  sta- 
tute 27  Eliz.  In  the  caso  alluded  to, 
the  company  of  proprietors  of  the  Lm- 
don  bridge  water*works,  whose  profits 
amounted  to  2500/.  a  year,  but  who 
had  only  their  offices  with  the  wbeeb 
and  woiks  for    raising  the  water,  s 


they  had  done  nothing  upon  it:  and  the 
court  would  not  thereupon  attach  the 
sheriff  for  not  returning  the  writ,  bnt 
the  next  proceeding  was  against  the 
magistrates  to  oblige  tbesn  to  do  their 


duty.    IS  East,  544.  Wrighi  v.  St,  Au- 
gustine (Inltab^y 

(b)  [This  statute  was  repealed  hj 
sUt  7  e^  8  Geo.  4.  c  270 
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wharf,  a  secretary's  hou»e,  and  fire- 
engine,  locally  situated  in  the  ward  in 
which  they  had  been  assessed,  and  who 
also  only  collected  276/.  a-year  out  of 
the  2500/.  in  such  ward,  were  finally 
adjudged  in  the  Exchequer  Chamber, 
(the  Court  of  King  s  Bench  having  been 
equally  divided,)  to  be  inhabitants  of 


the  said  ward  within  the  27  Eliz.,  on 
the  authority  of  Lord  Hale  in  the  prin- 
cipal case,  and  Lord  Coke  in  his  said 
commentary  on  the  statute  of  Bridges, 
and  to  be  rateable  there  to  the  whole 
amount  of  the  said  sum  of  2500/.  Cald. 
SI 5.  Atkins  v.  Davis. (b) 


(b)  So  where  several  partners  carry 
on  trade  in  a  house  rented  by  all, 
and  inhabited  by  their  servant,  each  of 
them  resorting  thither  daily  for  the 
purposes  of  business,  but  none  of  them 
residing  there ;  it  has  been  held  that 
each  partner  is  a  << householder"  within 
26  Geo.  3.  c.  38.  s.  8.  respecting  com- 
missioners of  requests  at  Bristol; 
1  B.  &  C.  123.  Rex  v.  Hall.  2  D.  &  R. 
241.  S.  C. ;  and  also  within  43  Eliz.  c.  2. 
respecting  overseers.  1  B.  &  C.  178.  Rex 
▼.  Poynder,  [See  further  as  to  the  mean- 
ing of  the  word  "Inhabitant,"  4  M.  & 


S.  437.  Bates  v.  Winstanley.  8  M.  & 
W.  93.  Rutter  v.  Chapman,  per  Bosan* 
quet  J.  4  B.  &  C.  772.  Rex  v.  Adlard. 
7  D,  86  R.  340.  S.  C.  4  B.  &  C.  953. 
Rex  v.  North  Curry.  7  D.  &  R.  424. 
S.  C.  8  B.  &  C.  62.  Donne  v.  Martyr. 
2  M.  &  R.  98.  S.  C.  3  A.  &  E.  488. 
Rex  v.  Mosley.  5  N.  &  M.  261.  S.  C. 
6  A.  &  E.  153.  Rex  v.  Mashiter.  1  N. 
&  P.  314.  S.  C.  6  A.  &  E.  374. 
Rex  V.  Davie.  The  word  cannot  be 
said  to  have  any  fixed  meaning,  but 
must  be  taken  according  to  the  subject- 
matter.    6  A.  &  E.  165.] 
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OF  THE   MOST   REVEREND   JUDGE, 

Sir  EDMUND  SAUNDERS,  Knight,  Ac- 
Note,  Thai  in  aU  places  when  ywjtnd  this  mark^  the  Pleading  is  ill  or  doubifitL 


A. 

ABATEMENT. 

SCIRE  facias  SLgtimsi  the  tenants,  who 
plead  in  abatement,  that  one  of  the 
tenants  is  not  summoned,  whereupon 
a  scire  facias  is  awarded  against  him, 
and  on  a  scire  feci  returned  a  respon- 
deas  ouster  awarded.  Page  8 

f  Plea  in  abatement  in  a  real  action  for 
that  the  word  (messuagium)  is  wrote 
with  a  double  ss.  And  the  word  (red' 
dot)  should  be  reddant^  and  the  word 
(&c.)  is  inserted  in  the  writ,  and  is 
not  in  the  register  of  writs ;  demurrer 
and  a  respondeas  ouster  awarded.   SO 

f  Declaration  by  three  executors  by 
attorney,  the  defendant  pleads  that 
two  of  the  executors  are  under  the 
age  of  seventeen  years.  209 

ABRIDGMENT. 


Of  tlie  demand  in 
dower. 


declaration  in 
3S0 


ACCEPTANCE. 

The  pleading  of  an  assignment  of  a 
term,  and  that  the  plaintiff  accepted 
the  assignee  for  his  tenant 


ACTION  ON  THE  CASE. 
AsswtnpsiL 

For  money  received  to  the  plaintiff's 
use.  ^  117.208 

Indebitatus  assumpsit  for  goods  and 
merchandizes  brought  by  the  survi* 
ving  partner.  122 

In  consideration  that  the  plaintiff  would  * 
desist  to  prosecute  his  suit  on  the  an- 
cestor s  bond   against  the  heir,   he 
promised   to   pay  the  money  men- 
tioned in  the  condition  thereof.     134 

Against  an  insurer  on  a  policy  of  assuiw 
ance  of  a  ship  which  was  lost,  where 
the  plaintiff  had  given  after  the  rate 
of  3/.  12f.  for  every  six  months.    200 

For  money  received  to  the  use  of  the 
plaintiflrs  testator;  and  also  for 
money  received  to  the  use  of  the 
executor.  208 

On  a  wager  of  money  that  the  payment 
of  money  at  Haberdashers*^Hall^SA 
a  good  payment  within  the  intention 
of  the  act  of  oblivion,  and  avers  that 
it  was  a  good  payment;  demurrer 
thereto.  277 

On  a  colloquium  to  perform  an  agree* 
ment  to  pay  8/L  for  building  a  house ; 
but  does  not  aver  that  he  had  built  it, 
LL  3 
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or  was  hindered  hj  the  defendant, 
and  therefore  ill.  346 

Quantum  meruit  for  cloaths^and  t'nde- 
bitatus  cusumpsit  for  money  laid  out, 
brought  by  an  administrator  die  bonis 
non.  372 

For  DisceiL 

Against  the  sheriff  of  Middlesex^  shew- 
ing the  clause  in  the  statute  of  23  H. 
6.  cap.  9.  that  the  sheriff  shall  be 
charged  on  a  cepi  corpus  returned  as 
he  was  chargeable  before  the  statute, 
and  shews  that  one  if.  Z>.  was  in- 
debted to  him  on  bond,  and  that  he 
sued  out  a  bill  of  Middlesex  against 
the  said  M.D.  whereon  he  was 
taken,  and  tuat  the  sheriff  let  him  go 
on  secuv:^y  ^'i^o  had  not  sufficient  in 
the  county.  51 

For  an  escape  against  the  sheriff  on  an 
arrest  on  a  capias,  and  for  a  fabe 

»  return  thereof.  151 

For  Misfeazance* 

For  digging  for  stones  so  near  the  plain- 
tiffs house  that  his  house  fell.  In 
Durham.  397 

For  procuring  a  servant  to  leave  his 
master's  service  per  quod  servic* 
amisit  *        •  169 

For  erecting  a  new  market  whereby 
the  plaintiffs    market    is  damnified 

172 

For  Nonfeazance. 

f  Case  brought  on  a  prescription  for 
not  grinding  all  their  corn  at  one  of 
their  mills ;  but  ill  because  they  say 
all  their  corn,  &c,  113 

f  Case  for  not  performing  an  agree- 
ment to  build  a  house,  &c.  347 

For  Trover, 

By  an  administrator  for  money  lost  by 
the  intestate.  137 

The  pleading  of  a  judgment  on  a  de- 
claration in  trover.  Ibid^ 

Bar  and  Pleadings  in  Ca^e. 

Pedaration  on  an  assumpsit,  the  de- 
fendant pleads  non  assumpsit  infra 
sex  annos.  123 

f  The  plaintiff  replies  that  the  money 
was  due  and  payable  on  traffic  be. 


tween  the  plaintiff  and  defendant  as 
merchant^,  but  ill  in  €usumpsitf  other- 
wise in  account  12S 

ADxMINISTRATION. 

For  Judgment  against  Administraion. 
V.  tit.  Judgment. 

Declaration  by  an  Adminisiraior. 

Assumpsit  brought  by  an  administrator 
de  bonis  non,  with  the  will  annexed, 
on  a  quantum  meruit  for  cloaths,  and 
for  money  laid  out.  372 

Trover  brought  by  an  adminbtrator  for 
goods  lost  by  the  intestate.  137 

Bar  and  Pleadings  by  on  Adminis- 
tratoTy  Ac. 

Judgment  pleaded. 

t  To  two  judgments  pleaded  in  bar  by 
an  administrator,  the  plaintiff  replies, 
That  one  of  the  judgments  was  ob- 
tained by  fraud,  and  traveraes  that 
the  money  was  due,  and  replies  like- 
wise to  the  other  judgment  Q.  If 
'tis  not  double,  &c  49 

Plene  administravit. 

Pleaded,  and  judgment  given  thereon 
when  assets  come  *to  the  hands  of  the 
administrator.  216 

Pleaded  to  a  Scire  fae\  yerdict  and 
judgment  for  the  plaintiff,  220 

Pleadings  of  other  Matters  touching  Jd- 
ministrators. 

The  pleading  of  a  revocation  of  the  ad- 
ministration, and  of  the  granting  ad- 
ministration to  another  person.    145 

The  pleading  of  an  appeal  to  the  arches 
on  a  revocation  of  letters  of  admini- 
stration, and  from  thence  to  the  king 
in  the  court  of  chancery^  commission 
to  the  delegates,  who  affirmed  the 
revocation.  146 

The  pleading  'of  a  commitmeBt  of  ad- 
ministration to  a  principal  craditor. 

141, 142 

AGREEMENT. 

Articles  of  agreement  to  make  tssur- 
ance,  &c,  f70 
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A  Pnetdeni  ofArMes  of  Agreement. 

Articles,  with  a  covenant  to  reconvey, 
&c.  deliver  deeds,  and  that  she  had  a 
good  estate^  &c.  except  an  indenture, 
&C.  and  to  make  further  assurance. 

271 

APPEAL. 

To  the  court  of  arches;  and  from 
thence  before  the  king  in  chancery, 
and  a  commission  of  delegates  there- 
on. 146 

ARBITRAMENT. 

For  Bar  ihereont  vide  Bar  hy  ArbUra' 
ment  in  Bar, 

DeclaraHon  on  Bond  to  stand  to  an 
Award. 

To  a  bond  with  a  condition  to  perform 
an  award,  the  defendant  pleads  no 
award  made.  183 

The  plaintiff  replies,  and  shews  the 
award,  and  assigns  the  breach  for 
non-payment  of  money.  184 

f  The  defendant  rejoins,  that  the  award 
was  not  tendered  to  him,  but  it  was 
a  departure  from  his  plea.  *  184 

General  releases  awarded,  and  the 
plaintiff  pleads  a  tender  of  the  award, 
and  that  none  was  present  on  the 
behalf  of  the  defendant  to  receive  it. 

185 

Declaration  on  the  Award  itself. 

Declaration  in  debt  on  an  award,  and 
shews  that  there  were  several  differ- 
ences between  the  plaintiff  and  the 
defendant,  and  that  they  submitted 
themselves  to  the  award  of  two  ar- 
bitrators; and  if  they  eould  not 
agree  by  a  day  to  come,  then  to  the 
umpirage  of  an  umpire  to  be  chosen 
by  the  arbitrators;  and  moreover 
avers  that  the  arbitrators  made  no 
award,  but  that  the  umpire  awarded 
that  the  defendaot  should  pay  the 
plaintiff  151  61 

To  thia  the  defendant  pleads  the  sta- 
tute of  limitations,  and  on  demurrer 
judgment  for  the  plaintiff.  63 

t  Deelaration  in  debt  on  an  award 
made  by  an  nmpiri  on  a  submiision 


to  the  award  of  W.  C.  and  E.  N.  so 
that  the  award  be  made  before  the 
la&t  day  of  Michaelmas  term  if  the 
arbitrators  can  make  it,  and  if  not, 
then  they  submit  themselves  to  the 
award  of  an  umpire :  and  he  avers 
that  the  arbitrators  could  not  make 
an  award;  ill,  because  he  do  not 
shew  why  they  could  not  make  it 

127 

General    releases    awarded,    and    the 

plaintiff  pleads  a  tender  of  the  award, 

and  that  none  was  present  to  receive 

it  IM 

ARREST,  vide  Progbss. 

Arrest  made  on  a  ca.  sa.  100 

The  pleading  of  an  arrest  made  on  a 
writ  of  latitats  and  the  detaining  of 
the  party  by  the  sheriff  till  the  seaU 
ing  a  bond.  77 

The  pleading  of  a  writ  of  non  omittas 
awarded,  arrest  made,  and  an  escape 
thereon.  97 


ASSIGNMENT,  vide  Indenture. 
Demise. 

Of  a  residue  of  a  term  for  years..       21 

To  a  declaration  in  debt  for  rent  the 
defendant  pleads  an  assignment  uf  the 
terra,  and  an  acceptance  of  the  as- 
signee by  the  plaintiff  for  his  tenant 

298 

Assignment  of  a  term,  the  assignee 
enters,  and  demises  part  for  a  year, 
and  afterwards  at  will.  $li 

The  pleading  of  an  assignnlent  of  a 
lease  for  years.  418 

ATTORNEY. 

Error  assigned,  that  an  ideot  appeared 
by  attorney,  whereas  he  ought  to 
have  appeared  per />roa:'  amicum. 

3S2 

Declaration  by  three  executors  by  at- 
torney where  two  of  them  were  under 
age  and  good.  207 

AUDITA  QUERELA. 

Declaration  in  ateditd  quereld  that  the 
defendant  rs  administrator  had  reco« 

L  L  4 
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▼ered  against  the  plaintiff  in  trover, 
and  that  afterwards  on  an  ap^'ea!  to 
the  court  of  delegates,  administration 
was  revoked,  and  granted  to  •/.  S*  to 
which  J.  S.  the  plaintiff,  by  this  grant 
became  answerable,  &c.  137 

The  defendant  pleads,  that  he  reco- 
vered the  judgment  before  he  was 
cited  in  the  ecclesiastical  court,  for 
the  revocation  of  the  letters  of  ad- 
ministration. 14*5 

Judgment  for  the  plaintiff  on  demurrer. 

148 

AVERMENT. 

Averment,  that  if  a  man  be  taken  by 
the  sheriff,  that  the  practice  was  to 
let  him  go  on  bail,  and  to  return  a 
cepi  carpus  ;  and  if  he  did  not  appear, 
that  then  the  sheriff  should  be 
amerced,  but  not  impleaded.  57 

That  100/.  are  not  paid,  and  that  one 
A.  is  in  full  life.  197 

That  his  son  hath  not  attained  the  age 
of  21  years.  S63 


B. 
BAIL. 

A  sheriff  pleads  that  he  let  one  M.  D. 
to  bail  by  virtue  of  the  statute  of 
28  H.  6.  0.  10.  56,57. 

iBAR. 

Vide  Action  op  the  Case,  Cove- 
NANT,  Debt,  Issue  General,  &c. 

Bar  by  StuOiUey  vide  Statute* 

Case  against  the  sheriff,  for  suffering  a 
prisoner  taken  on  a  bill  of  Middlesex 
to  go  at  large  on  the  taking  an  in- 
sufficient bail-bond.  51 

The  sheriff  pleads  the  statute  of  23  H. 
6.  c.  9.  for  bailing  prisoners,  and  avers 
fjiat  the  bail  had  sufficient;  on  a 
special  demurrer,  judgment  for  the 
defendant  54 

Declaration  in  debt  on  bond  to  a  sheriff, 
f  The  defendant  on  oyer  of  the  con- 
dition, which  says  (^Thisn  if te condition 
,  shall  be  void)^  whereas  it  should  be 
^the  obligation  shall  be  void)  pleads 


the  statute  of  23  H.  6.  c.  9.  the 
plaintiff  demurs,  and  judgment  pro 
qtter,  •  75 

Plea  of  statute  of  limitations  tp  debt  on 
an  award.  63 

The  like  to  assumpsit*  118 

By  Specialty* 

The  defendant  pleads  an  award  in  bar; 
but  ill  for  the  incertainty.  292 

By  Judgment. 

f  To  two  judgments  pleaded  in  bar  by 
an  administrator,  the  plaintiff  replies 
that  one  of  them  was  obtained  by 
fraud,  absque  hoc  that  the  120/.  were 
due,  and  replies  likewise  to  the  other 
judgment.  Q.  If  it  be  not  double, 
&c.  49 

By  Arbitrametitf  vide  Arbitrament 

To  an  assumpsit^  the  defendant  pleads- 
an  award  in  bar ;  but  void  for  incer- 
tainty, and  therefore  ill.  292 

'  By  7f/fe,  vide  Bar  touching  Lands. 
Vide  Assignment, 

To  a  se^  fac  on  a  recognizance  the 
tertenants  plead  that  the  cognizor 
was  jointly  infeoffed  and  sei^  of 
the  land,  and  that  he  died  thereof 
seised ;  absque  hoc  that  he. was  sole 
seised.     Q.  If  good.  9 

f  The  plaintiff  replies  and  confesses 
the  joint  seisin ;  but  says  that  the 
cognizor  and  the  other  feoffees  join- 
ed in  a  bargain  and  sale  to  the  de- 
fendants, absque  hoc  that  the  cog-. 
nizor  died  sebed,  and  demanded 
execution  of  the  moiety;  judgment 
for  the  plaintiff  after  a  repleader 
awarded.  12 

Other  terre-tenants  plead  that  one  W. 
was  seised  in  trust  for  the.  cognizor, 
.  and  that  the  said  W.  and  the  cog- 
nizor sold  to  him,  absque  hoe  that  the 
cognizor  was  ever  seised  in  fee,  ss 
by  the  sc%  fac  is  alleged.  II 

Reply,  That  the  cognizor  was  seised  in 

fee  after  the  recognizance  acknov- 

.  ledged,  issue  thereon,  and  judgment ; 

but  cesset  exfcuHo  till  the  other  pleas 

are  determined.  14 

On  a  repleader  .awarded  .oa.a  set  fa[' 
against  the,  t«rre*tenaiit3.:'diey.siy 
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.  thai  the  cognizor  demised  a  term  for 
years  before  the  recognizance  ac- 
knowledged, and  that  the  termor 
made  his  executors,  who  sold  to  the 
defendants,  and   demand    judgment, 

^  if  the  plaintiff  shall  have  execution, 
save  of  the  reversion  after  the  term 
for  years,  &c.  22 

Sci'  fac  against  terre-tenants,  one  of 
them  pleads  non-tenure,  and  a  nolle 
prosequi  thereon.  12. 17 

Severed  Bars. 

\  Pleading  that  the  ship,  tackle,  and 
apparel  arrived  at  Londouy  absque  hoc 
that  the  ship  and  tackle,  &c,  were 
lost,  to  a  declaration  on  a  policy  of 
assurance ;  but  Q.  if  good  in  the 
conjunctive  (and  tackle.)  203 

\  Pleading  of  an  assignment  of  a  term 
and  accepting  of  the  assignee  for  his 
tenant.  Q.  if  good.  298 

To  debt  oh  bond,  bar  by  conditions 
performed  part  in  the  negative,  and 
part  in  the  affirmative.  409 

To  a  bond  to  indemnify  a  parish  from 
a  bastard  child,  the  defendant  pleads, 
that  he  had  indemnified  them.         81 

The  plaintiffs  reply,  that  neither  the 
defendant,  nor  any  other  for  him,  for 
the  space  of  a  month,  provided  for 
the  child,  wherefore  the  plaintiffs,  lest 
the  child  should  be  starved,  provided 
for  it  82 

The  defendant  rejoins,  that  he  offered 
to   provide,   but  it  is  a   departure. 

Ibid. 


Bars  touching  Land,  vide  Bar  per  Title^ 

Touching  Reparations,  vide  Beparations. 

Set' fac  against  a  tenant,  where  part  of 
the  money  is  levied,  and  the  residue 
tendered.  The  defendant  pleads^ 
that  the  plaintiff,  after  the  land  was 
extended  in  execution,  kept  out  the 
defendant  for  two  years.  68 

To  a  declaration  in  covenant  on  a  fine 

to  warrant  land.    Breach  assigned, 

that  ff.  S.  ejected  the  plaintiff:  The 

defenita^t  protesiando  that  H*  S,  had 

'.  no  title,  for  plea  saithj  that  H,  S,  did 

V  not  eject  him,  &c.  176 


BARGAIN  AND  SALE. 

The  pleading  thereof  by  lease  and  re» 
lease,  and  to  be  in  trust.  10 

The  pleading  of  a  bargain  and  sale 
enrolled.  1 1 

The  like  enrolled  within  6  months.    12 

BARON  AND  FEME. 

Covenant  brought  by  feme  on  a  war- 
ranty made  by  baron  and  feme  by 
fine.  176 

Seisin  of  the  feme  of  a  rent  for  life, 
intermarriage  and  seisin  of  the  baron 
in  the  right  of  his  wife,  and  avowry 
made  by  baron.  196 

Fine  levied  by  baron  and  feme  of  the 
lands  of  the  feme.  269 

Baron  and  feme  seised  in  fee  in  the 
right  of  the  feme.  BficL 

c. 

CERTIORARI  AND  CERTIFI- 
CATE. 

Certificate  ore  tenus  by  the  recorder  of 
London  of  a  record  before  commis** 
sioners  to  examine  errors.  331 

Return  of  a  presentment  on  a  writ  of 
certiorari  directed  to  a  court-leet  290 

COMMON. 

Prescription  for  common  appurtenant 
after  the  corn  carried  away  till  it 
was  resow;),  and  for  all  the  third 
year.  3 

The  like  for  several  pasture,  as  appur- 
tenant to  their  tenements.  321 

CONTINUANCE. 

Bg  a  Curia  advisare  vult  in  a  superior 
Court, 

The  like  on  a  demurrer  to  a  bar  in 
debt,  and  judgment  for  the  plaintiff. 

63 

The  like  in  assumpsit  to  a  declaration, 

.   writ  of  inquiry  and  judgment  for  the 

plaintiff.  119 

7^e  like  in  several  mother  Cases* 

The  like  from  session  to  session  in 
Wales  in  the  county  of  Merioneth 
there.  31,  32»  34,  35 
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The  like  in  the  court  of  hustings  Lon- 
don. 241.  246 

The  like  by  commissioners  to  examine 
errors  in  the  hustings,  250 

Contimumce  hy  a  dies  datus  est. 

Bv  a  dies  datus  from  session  to  session. 
^  32 

The  like  in  an  inferior  court  by  a  dies 
dot.  to  the  plaintiff  till  the  day  of 
the  defendant's  appearance.  88 

The  like  in  an  inferior  court,  by  a  day 
given  by  the  assent  of  the  parties.  89 

The  like  by  a  day  given  to  the  mayor 
and  sheriffs  of  Londony  to  bring  in  a 
record  before  the  commissioners  to 
examine  errors.  231 

Continuance  of  a  Distringas. 
Award  of  SLJurata  by  distringas.  16, 17 
Of  a  distringas  and  venire  fac\  17, 18 
Award  of  KJurata  by  distringas.  333 
Continuance  of  2l  jurata  by  distringas 
in  the  court  of  hustings  London.  240 

Continuanee  of  a  Venire  Facias. 

See  16'  1'7»  1^- 

The  like  of  a  venire  fac\  221 

The  like  of  an  issue  and  demurrer  in 

debt.      Judgment  oil   demurrer  for 

part    venire  fac*    thereon    tarn  ad 

triand  quam  ad  inquirend.  299 

The  like  of  a  venire  fac*.  333 

Of  a  venire  fac  in  an  auditd  quereld. 

144 

Continuance  jointly  of  a  Demurreryyen 

Fac  Diatring*  Li'  Lo',  &c. 
Of  a  ven.  fac.  d*»murrer,   imparlance 

and  distringas  jointly,  judgment  on 

the  demurrer  and  a  cesset  executio  till 

the  residue  be  determined. 

14,  15.  17.  18 
Of  a  distring.  and  ven.fac,  17,  18 

Of  a  ven.  fac.  and  demurrer  in  debt, 

judgment  on  demurrer  for  part,  ven. 

fac.   tarn  ad   triand.    quam  ad  in- 

quirciid.  290 

Of  a  ven.  foe.  and  distringas,  and  judg- 

roent  thereon.  333 

COPYHOLD. 
Pleading  that  the  lands  are  copyhold, 
&c.  521 

Pleading  that  the    customary  tenants 


used  to  have  several  paatare^  as  ap- 
purtenant to  their  tenements.       321 

COUNTY-PALATINE. 

Error  brought  on  a  rec6rd  in  Dw^ 
homy  and  the  judgment  aflkmed  in 
B.  R.  895 

Error  on  a  common  recovery  in  Zcm- 
ctKtery  the  chanceller  returns  that 
he  sent  his  writ  to  the  justices  of 
the  county,  who  return  the  record, 
&c.  85 

Scire  facias  ad  audiend  error"  awarded 
to  the  chancellor  of  the  county  of 
Lancaster,  who  makes  a  return 
thereof.  91 

COVENANT. 

Against  an  Executor. 

Declaration  for  money,  for  an  heriot 
on  the  testator's  covenant  161 

Brought  by  an  Assignee. 

Declaration  by  an  assignee  on  a  devise 

of  a  reversion   to  him,   where   the 

rent  was  not  reserved  to  the  heirs  of 

the  devisor.  361 

Brought  by  and  against  others. 

Against  the  feme  after  the  death  of 
the  baron,  on  a  warranty  by  them  by 
fine.  175 

By  the  son  and  heir  on  a  covenant 
made  to  the  testotor  for  not  repairing 
a  house  that  was  burnt.  415 

Breach  assigned  concerning  Bcpairs. 
For  not  repairing  a  house  which  was 


burnt. 


418 


Vide  more  of  this  Titie  Repairs.  ' 
For  non-payment  of  Money. 
\  Against  an  executor  for  not  paying 
3/.  for  an  heriot,  brought  on  a  lease 
to  the  testator,  after  the  death  of 
one  S.  but  doth  not  aver  the  death 
of  S.  and  therefore  ill.  17* 

For    rent-arrear   brought  by  the  de- 
visee of  the  reversion.  S6S 
For  non-payment  of  money  received 
for  lettew  by  the  deputy-poetmarter. 

410 
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FiJT  several  other  Matters, 

Breach,  that  the  defendant  did  not 
provide  for  a  bastard  child  for  the 
space  of  a  month,  and  that  they 
were  forced  to  provide  for  it  lest 
it  should  perish  with  hunger,  assign- 
ed on  a  bond  to  save  the  parish 
harmless.  82 


JBar  and  Pleadings  in  Covenant. 

To  a  bond,  with  condition  to  save  the 
parish  harmless  from  a  bastard  child, 
the  defendant  pleads  that  he  had 
saved  thend  harmless,  81 

The  plaintiff's  reply,  that  the  defend- 
ant, nor  any  other  for  him,  by  the 
space  of  a  month  had  not  provided 
any  maintenance  for  it,  wherefore 
the  plaintiffs,  lest  the  child  should 
perish  with  hunger*  provided  for 
it.  82. 

f  The  defendant  rejoins,  that  he  offered 
to  provide  for  the  child,  but  that  the 
plaintiffs  would  not  permit  him  to 
do  it  which  is  adjudged  a  depar« 
ture.  82 

f  To  a  declaration  in  covenant,  for 
want  of  repairs,  the  defendant  pleads 
that  he  had  assigned  the  house,  and 
that  it  was  afterwurds  burnt,  and  that 
it  was  well  repaired  before  the  bill 
exhibited ;  but  doth  not  say  by 
whom,  and  therefore  ill.  418 

To  a  bond,  with  condition  to  perform 
instructions ;  the  defendant  pleads 
conditions  performed  as  well  in  the 
negative  as  in  the  affirmative.       409 

The  plaintiff  replies^  and  assigns  a 
breach  in  non-payment  of  money ; 
demurrer  thereto.  410 

To  a  bond,  with  condition  to  perform 
an  award,  the  defendant  pleads  no 
award  made.  183 

The  plaintiff  replies,  and  shews  the 
award,  and  assigns  the  breach  in  non- 
payment of  money.  1 84 
f  The  defendant  rejoins,  and  says  that 
the  award  was  not  tendered ;  but  it 
IS  a  departure.                              186 

Vide  tit.  Arbitrament,  and  tit  Bar 
PUR  Arbitrament. 


CUSTOMS. 

Pleading  that  customary  tenants  had 
used  to  have  several  pasture  as  ap- 
purtenant to  their  tenements.        321 

COURTS,PARTICULAR  ENTRIES 
RELATING  TO  THEM,  tfide 
County-Palatine. 

A  memorandum  where  the  record  is  de- 
livered out  of  chancery  into.B.  R.    6 

Pleading  of  a  revocation  of  letters  of 
administration  by  the  court  of  dele- 
gates. •         142 

Judgment  in  C.  B.  for  an  executor  on 
a  bond  made  to  the  testator.         216 

Impariance-roll  on  a  scire  facias  in 
C.  B.  218 

The  forpi  of  proceedings  in  the  court 
hustings  Loftdon,  231 

The  manner  of  bringing  a  writ  of  error 
before  commissioners  on  a  judgment 
in  the  hustings.  228 

A  fine  levied  in  the  time  of  the  keepers 
of  the  liberty  of  England*  175 

The  title  of  the  justices  of  assize  and 
gaol^delivery.  389 

D. 

DAMAGES. 

Cesset   Taxatio  Damnorum  ^    Cesset 
Executio. 

One  terre-tenant  demurs,  the  other  joins 
issue;  judgment  on  the  demurrer, 
sed  cesset  executio  till  the  other  issue 
be  determined.  15 

Cesset  executio  on  an  issue  till  another 
issue  be  determined.  21 

Demurrer  and  issue  in  debt,  judgment 
on  the  demurrer,  sed  cesset  taxatio 
damnorum  till  the  issue  be  tried ; 
verdict  and  judgment  for  the  plain- 
tiff. 300 

Remitter  of  Damages. 

Of  damages  to  be  recovered  for  part 
of  the  goods  on  the  statute  of  hue 
and  cry.  378 

Of  damages  given  in  waste,  because 
they  ought  not  to  be  allowed.       250 

Entry  on  Death. 
Pleading  of  the  death  of  three,  and 
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the  entry  of  the  lessee  after  their 
deaths.  176 

Vide  more  of  this  in  title  Entries. 

Otiier  Matters  touching  Deatlt. 

Return  that  the  defendant  b  dead  on  a 
8cCfac\  6 

f  Pleading  of  a  dying  seised  of  a  joint 
estate,  but  doth  not  say  that  the  es- 
tate survived,  and  therefore  ill.       10 

Covenant  brought  against  one  lessor 
after  the  death  of  the  other.         176 

DEBT. 

On  Statute,  vide  Statute. 

Against  Executors^  vide  Executors. 

Against  Administrators^  vide  Adminis* 
trators* 

On  Obligation  and  Bar  thereon^  vide 
Obligation, 

For  Rent. 

By  the  dean  and  chapter  of  Windsor  on 
an  indenture  under  their  common 
seal  for  rent  of  tithes.  297 

On  Specialty. 

f  Against  an  executor  on  a  bill  obliga- 
tory from  the  testator  to  pay  68/.  as 
soon  as  several  bills  of  charges  should 
be  audited  by  two  attornies,  to  be 
chosen  by  the  testator  and  the  plain- 
tiff; the  plaintiff  protestando  saith. 
That  no  costs  were  expended,  and 
in  fact,  that  neither  the  testator  nor 
the  executor  ever  produced  any 
bills  ;  but  ill,  because  he  doth  not 
say  he  chose  an  attorney,  &c.        103 

On  Contract  without  Specialtg, 

On  a  submission  to  stand  to  the  award 
of  two  arbitrators,  if  they  can  make 
an  award,  if  they  cannot»  then  to  the 
umpirage,  &c.  127 

On  Escape. 

Against  a  sheriff  where  one  E.  was 
taken  on  non  omittas  ca.  sa.  and 
scaped.  X  98 

Bar  and  Pleadings  thereon. 
By  ass^ment  of  the  terra  wi  ac* 


ceptance  of  the  rent  from  the  as- 

signee.  298 

Conditions  performed,  part  in  the  ne« 

gative,  and  part  in  the  affirmative. 

409 

DEMISE, 
Vide  Indenture^  vide  AssigntnenL 

Pleading  of  a  demise  for  a  term  of 
years  at  a  pepper-corn  rent,  and 
entry  into  the  tenements  thereon. 

20,21 

f  Pleading  of  a  demise  made  by  a  cor- 
poration, with  others  by  testatum 
existity  &c.  and  therefore  ill.-        311 

Pleading  of  a  demise  for  90  years,  if 
S.  If.,  A.  H.y  and  S.  B.  should  so 
long  live,  and  entry  thereon.         113 

Pleading  of  a  demise  of  a  brewhonse, 
with  the  utensils.  2S4 

Pleading  of  a  demise  of  a  lease  for  a 
year.  284 

Pleading  of  a  demise  made  by  the 
father  of  a  house  for  a  term  of  years. 

415 

Precedents  of  Leases. 

Of  a  lease  for  years  of  a  mauior,  with  a 
smelting-mill,  with  covenants  to  re- 
pair, and  not  to  assign.  364 

Of  a  house  for  a  term  of  years,  and 
a  covenant  to  sustain  the  premises, 
&c.  415 

Of  a  lease  for  99  years. after  the  death 
of  iSl,  if  C.  and  2).  should  so  loDg 
live,  yielding  rent,  a  capon,  the  chief- 
rent  to  the  lord,  an  heriot,  and  a 
day*s  work  in  harvest  161 

Pleading  of  an  indenture  to  lead  the 
uses  of  a  fine,  with  articles  of  agree- 
ment to  make  further  assurance.  270 

Pleading  of  an  indenture  of  lease  and 
release.  275 

The  like.  276, 277 

DEVISE. 

Pleading  of  a  devise  of  a  reversion  of 
a  manor  till  the  son  of  a  devisee  shall 
attain  the  age  of  21  years,  with  an 
averment  that  the  son  is  not  of  such 
age.  363 

Devise  of  a  rent-charge  to  a  woman,  as 
long  as  she  should  remain  sole^  and 
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iP  it  should  appear  that  she  is  mar- 
ried,  then  the  executor  should  pay 
her  1002.  and  the  rent  shall  cease ;  a 
good  devise  till  the  100/.  are  paid. 

196 

Devise  of  a  reversion  to  the  first,  se- 
cond, and  third  son  in  tail,  and  for 

.  default^  &c.  to  his  right  heirs.       235 

DISCEIT^  vide  Disceit  in  Actions 
ON  THE  Case* 

DISCENT. 

Pleading,  that  tenant  for  years  en- 
tered,  and  that  the  land  descended 
from  the  father  to  the  son.  418 

Pleading  of  a  discent  of  the  reversion 
of  lands,  seisin  thereof  for  life,  and 
afterwards  the  lands  fell  to  him  in 
the  remainder  in  fee,  who  is  seised 
thereof  by  virtue  of  the  devise.    236 

DISSEISIN. 

Quadei  deforceai  brought  in  the  nature 
of  an  assize  7iav4B  disseisiruB.    29,  SO 

A  vrrit  of  seisin  awarded  after  a  de- 
murrer to  a  counter-plea.  36 

DISTRESS,  vide  Replevin. 

Pleading  of  a  distress  made  for  rent  ar- 
rear.  284 

Pleading  of  a  devise  of  a  distress,  and 
an  avowry  made  for  it.  295 

For  Appearance, 

Of  the  defendant,  a  distress  awarded  by 
all  his  goods,  and  returned  executed 
by  the  sheriff'.  233 

Of  jurors,  and  a  view  awarded  and  re- 
turned. 240.  245 
Vide,  more  of  Ms  in  Tit.  Continuance 
of  Distringas, 

DOWER. 

Writ  of  dower.  43 

Declaration  in  dower  unde  nil  Jiabet; 
nil  dicity  and  judgment  thereon.  Ibid. 

Declaration  in  dower  for  the  third  of  a 
manor,  and  afterwards  the  plaintiff 
abridges  her  demand.  330 

The  defendant  pleads  nunquam  seisitus 
of  such  an  estate,  whereof  he  could 
endow  the  plaintiff.  Ilnd. 


ECCLESIASTICAL  MATTERS. 

Pleading  of  a  revocation  of  fetters  of 
administration  by  the  court  of  dele* 
gates,  and  of  the  grant  thereof  to 
another.  142 

Pleading  of  a  citation  and  revocation 
of  letters  of  administration.  146 

Pleading  of  an  appeal  to  the  court  of 
arches,  and  from  thence  to  the  court 
of  chancery,  and  thereon  a  commis-* 
sion  of  delegates,  who  affirmed  the 
revocation.  145 

EJECTMENT. 

Entry,  demise  and  ejectment  found  by 
verdict.  178 

Declaration  in  ejectment  108 

The  defendant  pleads  not  guilty,  special 
verdict,  and  judgment  for  the  plain- 
tiff thereou).  109 

ELEGIT. 

ScV  fac*  against  a  tenant  by  elegitf 
where  he  had  levied  part  of  the  mo- 
ney by  the  profits  of  the  land,  and 
where  the  residue  is  tendered.        68 

The  defendant  pleads,  that  the  plaintiff 
had  held  him  out  for  two  years,  and 
had  received  the  profits  to  his  own 
use,  &c.  70 

The  form  of  an  inquisition  returned  by 
the  sheriff  on  a  writ  of  elegit^         69 

ENTRY. 
On  a  Lease  made. 

On  the  death  of  the  intestate  the  ad** 
miiiistrator  enters  by  virtue  of  the 
lease,  &c.  20,  21 

Pleading  of  the  entry  of  the  tenant  for 
years  after  the  death  of  one  W.  and 
others.  176 

Pleading  of  the  entry  of  the  assignee  of 
a  term  in  tithes.  298 

Pleading  of  the  entry  of  tenant  for 
years,  and  of  the  descent  of  the  re- 
version. 418 

ERROR. 

Brought  on  Judgment  in   the  King's 
Bench. 

Error  brought  in  parliament  on  a  judg- 


4S4 


THE  TABLE  OF  THE  PLEADINGS. 


ment  affirmed  by  B.  R.,  and  after- 
wards affirmed  by  the  parliament. 

214 

On  Judgment  in  C  B. 

Brought  by  the  sheriff  in  B.  R.  on  a 
judgment  against  him  in  C-  B.        9S 

Brought  by  an  executor  on  a  judgment 
against  him  on  a  bill  from  the  testa- 
tor to  pay  money,  &c.  but  because 
the  testator  ought  not  to  do  the  first 
act,  the  judgment  was  reversed.    102 

Brought  by  the  plaintiff  in  replevin  on 
a  judgment  against  him,  and  affirmed. 

282 

Brought  by  the  avowant  in  replevin  on 
a  judgment  against  him.  309 

Brought  by  an  ideot  on  a  judgment  on 
dower  for  the  third  part  of  a  )nanor, 
and  the  judgment  affirmed.  828 

Brought  by  the  sheriff  on  a  judgment 
against  him  on  a  writ  of  scV  fac'  for 

.    the  ill  return  of  blJi  fa.  338 

On  Judgment  given  in  a  County  Po' 
latine. 

In  the  county  of  Durham  for  digging 
under  a  house,  the  judgment  af- 
firmed. 394 

On  judgment  in  a  common  recovery  in 
the  county  o^  Lancaster  against  an  in. 
fant,  and  the  judgment  affirmed.     84 

Sci*fa*  to  terre-tenants  in  the  county  of 
Lancaster  ad  audiend'  error\        192 

On  a  Judgment  given  in  Wales. 

In  a  writ  of  Quod  ei  deforceat  in  the 
county  of  Merioneth,  the  judgment 
affirmed,  and  a  writ  of  seisin  and  in- 
quiry of  damages  awarded  and  exe- 
cuted. 28 

On  Judgments  given  in  inferior  Courts. 

In  waste  for  the  defendant,  given  in  the 
hustings  in  London,  error  brought 
before  commissioners  to  examine 
errors  there^  who  reversed  it.        229 

On  Judgments  given  in  other  Courts,  ] 

By  the  justices  of  assize  in  B-prtemunire 
on  the  statute  of  3  Jac.  c.  4.  of  recu- 
sancy ;  the  judgment  reversed.     389 

Brought  in  parliament  on  a  judgment 
reversed  by  commissioners  to  exa- 
mine errors  in  the  hustings  of  Lon-^ 
don^  and  the  reversal  affirmed  in  par- 
liament 251 


ASSIGNMENT  OF  ERRORS. 

Of  Errors  in  Fact,  and  Pleadings 
thereon. 

In  B.  R.  on  a  judi^ment  in  C.  B.  in 
dower,  error  assigned  that  the  de* 
fendant  at  the  time  of  her  birth  was 
an  ideot,  and  that  she  appeared  by 
attorney,  whereas  she  ought  to  have 
appeared  by  her  next  friend.        332 

The  defendant  in  error  pleads,  that  the 
plaintiff  was  compos  mentis  till  the 
23d  day  of  May,  &c^  and  traverseth 
that  she  was  an  ideot  at  the  time  of 
her  birth.  333 

Issue  on  the  traverse,  verdict,  and  judg- 
ment for  the  defendant  in  errors.  334 

In  parliament  on  a  judgment  reversed 
by  the  commissioners  to  examine 
errors  in  the  court  of  hustings,  Lon- 
don, the  plaintiff  assigns  that  the  four 
wards  out  of  which  the  jury  came, 
were  not  the  four  next  wards  to  the 
place  wasted,  251 

Diminution  alleged^  and  Special  Errors 
assigned. 

In  B.  R.  on  a  judgment  in  C.  B.  di- 
minution alleged  that  no  original 
writ  is  filed,  and  a  certiorari  there- 
upon awarded  to  the  custos  brevium 
of  C.  B.  and  judgment  thereupon 
reversed.  105 

In  B.  R.  on  a  judgment  in  the  county- 
palatine  of  Lancaster,  error  assign^, 
that  the  tenant  was  admitted  to  pro- 
secute by  guardian,  and  that  no  ap- 
pearance was  entered  for  the  tenant 
by  guardian.  91 

And  that  the  voucher  to  warranty  is 
insufficient :  the  judgment  affirmed. 

Ibid. 

Of  Errors  tam  in  Reddiiione  Judicii 
quam  in  Adjudicatione  Exeeutionis* 

As  well  in  the  judgment  given,  as  in 
the  execution  awarded,  scire  facias 
to  hear  errors,  but  not  returned ;  the 
defendant  appears.  342 

The  like  brought  in  parliament  on  a 
judgment  affirmed  in  B.  R.   214.  283 

General  Error  assigned. 

On  a  judgment  in  W^des  on  a  disieiiin. 

36 

General  errors  assigned  on  a  jodgnent 

in  Lancaster.  91 
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On  a  jadgment  in  C.  B.  against  an  exe- 
cutor when  assets  shall  conie  to  his 
hands,  error  assigned,  because  the 
judgment  is,  that  the  executor  shall 
be  amerced ;  but  affirmed.  222 

General  errors  assigned  on  the  same 
judgment  in  parliament,  and  affirmed 
there.  224 

Assigned  before  the  justices  to  examine 
errors  in  the  hustings.  24-7 

Assigned  by  the  plaintiff  in  replevin  on 
a  judgment  against  him  in  C.  B.,  the 
judgment  affirmed.  287 

On  judgment  in  C.  B.  and  judgment 
affirmed.  388 

Assigned  by  the  avowant  on  a  jadg- 
ment against  him  in  C.  B.  316 

On  a  judgment  in  a  prtsmunire  for  the 
king  before  the  justices  of  assize,  be- 
cause the  venire  is  awanied  by  a  pra^ 
ceptum  fuity  where  it  should  be  prce* 
eeptum  esty  and*  reversed.  292 

On  a  judgment  in  Durham^  and  the 
judgment  affirmed.  399 

Process  and  Judgment  thereon. 
Judgment  affirmed. 

In  B.  R,  scire  facias  to  hear  errors 
awarded  to  the  sheriff  of  Merioneth 
in  WaleSy  and  not  returned,  the  de- 
fendant appeared,  and  an  affirmetur 
entered.  36 

After  judgment  affirmed  in  disseisin  a 
writ  of  seisin  awarded,  and  a  writ  of 
inquiry  of  damages  by  occasion  of  the 
disseisin,  and  judgment  thereon.     37 

In  B.  R.  scire  facias  directed  to  the 
chancellor  of  Lancaster  against  the 
demandant  in  a  common  recovery, 
on  a  scire  feci  returned  he  appeared, 
and  thereupon  the  plaintiff  prayed 
another  scire  facias  to  the  terre-te- 
nants, on  a  scire  feci  returned,  no 
joinder  in  errors,  but  an  affirmetur 
entered.  92 

Error  on  a  judgment  in  C.  B.  and  on  a 
scire  facias  awarded  and  not  returned, 
the  judgment  affirmed  in  B.  R.    223 

Errors  assigned  in  parliament,  and  an 
affirmdur  entend  in  B.  R.  224 

Error  before  the  commissioners  to  exa- 
mine errors  in  the  hustings,  a  sum- 
mons awarded  ad  audiend.  error,  and 
after  that  returned^  a  pone  and  dis- 
tringas awarded.  232 


Error  in  B.  R.  on  a  judgment  in  C.  B. 
scire  facias  awarded,  the  defendant 
comes  in  gratis^  and  the  judgment 
affirmed.  288 

Error  in  B.  R.  on  a  judgment  in  C.  B. 
a  scire  facias  awarded,  scire  feci  re- 
turned, and  joinder  in  error  thereon. 

816 

Error  in  fact  assigned  in  B.  R.  on  a 
judgment  in  C.  B.  the  defendant 
appears  without  any  scire  facias^  ver- 
dict and  judgment  for  the  defend- 
ant. 332 

Error  in  B.  R.  on  a  judgment  in  C.  B. 
scire  facias  awarded,  the  defendant 
appears,  and  the  judgment  affirmed. 

342 

Error  in  B.  R.  the  defendant  appears 
without  any  scire  faciaSt  and  the 
judgment  affirmed.  399 

Judgment  revh'sed. 

Error  in  B.  R.  on  a  judgment  given  in 
C.  B.  a  certiorari  awarded  to  the 
,custos  hrevium  and  not  returned,  and 
a  scire  facias  to  hear  errors,  the 
defendant  appears  thereto,  and  the 
judgment  is  reversed,  &nd  satisfaction 
acknowledged  thereon.  105 

Error  before  the  justices,  to  examine 
errors  in  the  hustings,  where  there 
were  two  verdicts,  they  revoked  one, 
and  gave  judgment  on  the  other.  247 

Error  in  B.  R.  on  a  judgment  in  a 
prtemunire,  the  defendant  came  in  on 
an  habeas  corpus,  and  the  judgment 
is  reversed.  392 

EXECUTORS. 

Declarations  and  Bars  by  and  against 
Executors. 

Declaration  against  an  executor  on  the 
testator's  bond.  216 

Plene  administravit  pleaded.  220 

Plene  administravit  pleaded,  and  judg- 
ment prayed  when  assets  shall  come 
to  hand.  216 

Pleading  of  Matters  touching  Executors. 

Profcrt  hie  in  cur  the  letters  testamen- 
tary on  a  scire  facias,  9 

Pleading  that  a  lessee  made  his  will,  by 
virtue  whereof,  and  of  the  lease,  the 
executor  was  possessed  of  the  residue 
of  the  term.  21 
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F. 

FEOFFMENT, 
or  two  joint- tenants,  and  seisin  there* 


on. 
The  like. 


9.12. 


FINE. 


Pleading  of  a  fine  stir  concessit  levied 
before  the  keepers  of  the  liberties  of 
England.  175 

Lease  granted  thereon  for  99  years,  if 
three, shall  so  long  live.  Ibid. 

Pleading  of  a  fine  sur  cogmizatice  de 
droity  levied  by  baron  and  feme.  269 

G. 

GRANTS. 
By  the  King  :  Pleading  of  them. 

To  a  borough  to  be  a  corporation  by 
the  name,  &c.  2 

GUARDIAN. 

Admission  of  an  infant  by  guardian  to 
suffer  a  common  recovery  against 
himself.  ^ 

Admission  of  the  plaintiff  in  dower,  and 
of  the  plaintiff  in  error  to  prosecute 
by  their  guardians.  329.  332 

H. 

HEIR. 

Covenant  brought  by  the  son  and  heir 
on  a  covenant  made  to  his  father.  415 

Scire  facias  to  the  heir  and  terre-tenants 
on  the  father's  recognizance^  and  the 
sheriff  returns  no  heir,  and  the  ter- 
tenants  appear.  6 


I. 

IDEOT. 

Error  brought  by  an  ideot  by  her  next 
friend,  on  a  judgment  against  her. 

329 

The  error  assigned  was,  That  she  from 
the.  time  of  her  birth  was  an  ideot, 
and  that  she  appeared  by  attorney 


where  she  ought  to  appear  by  her 
next  friend.  332 

IMPARLANCE,  vide  Li.  Lo. 

INDENTURE,  vide  Declaration 
IN  Covenant. 

INDICTMENT. 

f  Presentment  made  by  a  justice  at  the 
sessions  on  his  own  knowledge,  for 
not  repairing  an  highway,  which  the 
defendant  ought  to  repair  by  reason 
of  a  tenure  of  land  encroached  on 
it  157 

The  defendant  protesting  that  the  land 
was  not  in  his  tenure ;  for  pl^  saith, 
That  the  inhabitants  of  Stt^  ought 
to  repair  it,  absque  hoc  that  he,  by 
reason  of  tenure,  nought  to  repair 
it.  \5I^ 

\  Presentment  at  the  assizes  for  re- 
fusing the  oath  of  allegiance  accord- 
ing to  the  statute  of  3  Jac  cap.  4. 
but  ill,  because  the  venire  facias  is 
praeceptum/tii<  vie',  &c«  391 

INFANT. 

Common  recovery  by  an  infant  by  guar* 
dian.  "  89 

Declaration  in  assumpsit  by  an  infant, 
the  defendant  pleads  non  assumpsit 
infra  sex  annas.  118 

The  plaintiff  replies,  that  at  the  time  of 
promise  he  was  under  age.  119 

Declaration  by  three  executors  by  at- 
torney, the  defendant  pleads  in 
abatement  that  two  of  them  are  un- 
der the  age  of  17.  209 

Declaration  in  assumpsit,  the  defendant 
pleads  infra  ietatem  thereto.  211 

INQUISITION. 

Tarn  ad  triand*  quam  an  Inquir*.  vide 
Issue  &  Contin'. 

Inquisition  on  Statutes. 

On  the  same  statute  on  a  judgment  on 
demurrer  for  the  avowant,  a  writ  of 
inquiry  of  the  money  arrear,  and  of 
the  value  of  the  distress,  b  awarded, 
and  judgment  thereon*  286 
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Pleading  of  an  inquisition  taken  on  a 
writ  of  eleffit.  69 

Inquisition  at  Common  Law. 
Before  final  Judgment. 
In  case  inquiry  awarded  and  returned, 
and  judgment  thereon  for  the  plain- 
tiff. 153 
In  case  against  the  hundred  on  the  sta- 
tute of  hue  and  cry,  and  judgment 
for  the  plaintiff.                             378 

After  final  Judgment, 

In  disseisin  on  error  in  B.  R,  an  award 

of  writs  of  seisin,  and  of  inquiry  of 

the  damages  sustained  by  reason  of 

the  disseisin,  and  judgment  thereon. 

38 

In  dower  on  default,  an  award  of  writs 

of  seisin  and  of  inquiry  of  damages. 

45 

INROLLMENT,  vide  Bargain 
AND  Sale. 

Of  a  bargain  and  sale  of  land.         275 

ISSUE  GENERAL. 
To  a  declaration  in  Case. 

Non  assumpsit.  348 

Non  assumpsit  infra  sex  annos.  118 
The  like.  128 

Pkne  administrnvit.  220 

The  like.  216 

Not  guilty   to  an  action   brought   in 

Durham.  ^  338 

Not  guilty  to  an  indictment  of  prcemu. 

nire.  39 

To  a  Declaration  in  Covenant. 
By  non  ejecit.  176 

To  Declaration  in  Debt. 

^l  ddfet  perpatriam  as  to  part  of  the 
debt  297 

Plene  administravit  pleaded  to  a  scire 
facias.  220 

The  plaintiff  replies  that  he  hath  assets, 
judgment  for  the  plaintiff.  Ibid. 

Plene  administravit  and  judgment  when 
assets  shall  come  to  hand.  216 

^^fratstatem.  211 

Conditions  performed,  part  in  the  nega- 
tive, and  part  in  the  affirmative.  409 
VOL.  II.  part  II. 


To  a  Declaration  in  EjectmenL 
Not  guilty.  109 

To  an  indictment.  391 

Nonefecit.  116 

To  Declaration  in  Waste  and  Dower. 
Non  fee'  vas^,  and  replication  that  he 
had  committed  waste.  238 

Nunquam  seisit*  of  such  an  estate  where- 
of he  could  endow  the  plaintiff.    330 

To  scire  facias. 

Against  terre-tenants,  and  they  plead 

non-tenure.  12.  17 

Against  an  administrator,  an4  he  pleads 

plene  administraviL  216.  220 

ISSUE  JOINED. 
Default  thereon. 
Taken   in   the   conjunctive.      Q.  If  it 
should  not  be  disjunctive.  204' 


JOINTENANCY. 

Pleading  of  a  feoffment  of  two  join- 
tenants,  and  of  their  seisin  accord- 
ingly-, 9.  12 

t  Of  a  joint  estate  between  the  mayor 
and  city  of  Coventry^  and  one  H.  M. 
and  others,  and  of  a  lease  made  by 
them:  but  ill,  because  they  cannot 
join.  310 

Avowry  made  by  two  jointenants  seised 
in  fee.  320 

JUDGMENT. 

For  the  Plaintiff. 

Wliere  an  Interlocutory  Judgment  is  to 
be  before  final  Judgment. 

On  demurrer  to  a  plea  in  case,  interlo- 
cutory judgment  given,  and  a  writ  of 
inquiry  awarded.  205 

Demurrer  to  a  replication  in  case,  judg- 
ment, and  a  writ  of  inquiry  awarded, 
and  judgment  final  thereon.  119 

Demurrer  to  a  declaration  in  case,  judg- 
ment with  a  reason  given,  and  a  writ 
of  inquiry  awarded,  and  judgment 
final.  153. 

Demurrer  to  a  declaration  in  hue  and 
cry,  remitter  of  part  of  the  damages, 
judgment,  an  inquiry  awarded,  and 
final  judgment  thereon.  377 

M  M 
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For  the  Plaintiff. 

Where  judgmetU  final  is  to  be  given. 

In  Auditd  Querela. 

On  demurrer  to  a  plea  in  bar,  and  re- 


stitution awarded. 


148 


In  Case. 

On  a  verdict  in  assumpsit.  S49 

On  a  verdict  in  case.  399 

In  Debt. 

On  a  demurrer  to  a  rejoinder.  187 

On  a  demurrer  to  a  bar.  64 

The  like  on  demurrer  to  one  part,  and 
issue  on  the  other,  judgment  on  the 
demurrer  for  the  plaintifT,  sed  cesset 
taxatio  damnorum  till  the  issue  be 
determined,  a  venire  facias  awarded 
tarn  ad  triancT  quam,  &c.  SOO 

Non  inform  in  debt  for  an  escape.   100 
Nil  die  against  an  executor  si  tantum^ 
&c.  104 

Judgment  when  assets  shall  come  to  the 
hands  of  the  administrator,  and  a 
scire  facias  brought  on  this  judg- 
ment. 216 
Demurrer  to  a  scire  facias  and  judg- 
ment thereon.                                 342 

/n  Dower. 

By  default,  and  a  writ  of  seisin  and  in- 
quiry awarded.  44 
On  verdict  for  the  plaintiff.               332 

In  Prtemunire. 

On  the  statute  of  3  Jac.  c.  4.  392 

Reversal  thereof  for  error.  393 


In  Replevin. 

For  the  Plaintiff. 

On  a  verdict  found  for  him. 
The  like. 


316 
324 


For  the  Avowant. 

On  demurrer  to  a  plea  in  bar,  a  writ  of 
inquiry  awarded  according  to  the 
statute,  and  judgment  thereon.     287 

In  Scire  Facias. 

On  demurrer  to  the  writ  347 

On  a  demurrer  to  the  replication,  judg- 
ment for  the  plaintiff  for  one  moiety 
of  the  lands  against  the  ter-tenants. 

15 


In  Waste. 

On  verdict  for  the  plaintiff,  judgment 
for  part,  and  acquittal  for  the  resi- 
due. 250 

Judgment  that  a  verdict  shall  be  quashed 
'     and  a  new  trial  awarded.  243 

For  the  Defendant 

In  replevin  on  demurrer  to 'a  plea  in  bar 
to  the  avowry,  a  writ  of  inquiry 
awarded  by  the  statute,  of  the  money 
in  arrear,  and  of  the  value  of  the  dis- 
tress, and  judgment  thereon.        287 

In  waste,  judgment  on  a  verdict  for  the 
defendant.  247 

In  waste,  judgment  on  verdict  for  the 
plaintiff,  and  the  defendant  acquitted 
as  to  the  residue.  250 

Divers  other  Judgments. 

Against  Executors  or  Administrators. 

By  nil  dicit  in  debt  si  tantum^  &c.  10^ 
Against  an  administrator  when  assets 

shall  come  to  his  hands.  217 

Against  an  administrator  after  a  verdict 

in  a  scire  facias.  992 

On  other  Matters. 

Judgment  that  a  verdict  shall  be  quash- 
ed and  a  new  trial  awarded.         243 

Part  for  the  plaintiff,  and  part  for  the 
defendant  in  waste.  250 

Demurrer  and  issue  in  debt,  judgment 
on  the  demurrer,  sed  cesset  taxatio 
damnorum^  till  the  issue  be  determin- 
ed, and  judgment  thereon  for  the 
plaintiff.  300 

That  the  plaintiff  shall  be  restored  in 
an  auditd  quereld.  143 


L. 

LICENCE. 

f  Pleading  of  a  licence  given  by  copy- 
holders to  put  in  cattle  in  their  sere 
ral  pasture;  but  don*t  plead  licence 
given  by  deed»  and  therefore  ill.  321 

Li.  Lo. 

Li.  Lo.  in  B.  R.  75 

The  like  where  the  plaintiff /je(i<  li  i^- 

to  a  bar.  209 

The  like.  14, 15 
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Li.  lo.  on  an  imparlance  roll  in  C.  B. 

on  a  writ  of  scire  facias.  21 8 

Continuance  by  li.  lo.  from  hustings  to 

hustings  in  London.  237 

LONDON. 

Pleading  of  a  custom  to  have  40  days 
to  bring  in  a  record  before  the  com- 
missioners to  examine  errors  in  the 
hustings.  230 

Pleading  of  the  custom  to  certify  a  re- 
cord by  the  recorder  ore  tenus  before 
commissioners  to  examine  errors  in 
the  hustings.  231 

Error  brought  in  parliament  on  a  judg- 
ment reversed  by  commissioners,  and 
the  judgment  of  the  commissioners 
affirmed.  228 

V.  The  Customs  of  the  court  of  hust- 
ings- Ibid. 

M. 

MARRIAGE,  «.  Baron  and  Feme. 
Pleading  that  the  baron  died,  and  that 
the  feme  married  again.  276 

MONSTRANS  DE  FAITS, 
V.  Oyer. 

N. 

NOLLE  PROSEQUL 
To  a  bar  of  non-tenure.  17.  19 

NOTICE. 

Bar  by  assignment  of  the  term,  and  (on 
notice  thereof  given)  acceptance  of 
the  rent  of  the  assignee.  298 

Pleading  that  the  cattle  escaped  into  the 
avowant's  land  by  the  default  of  his 
fences,  and  that  they  were  taken  be- 
fore he  had  notice  thereof.  285 


0. 

OBLIGATION. 

Declarations  on  Obligations;  and  Pre* 
cedents  of  Conditions. 

On  Obligations  given  to  Officers. 
To  a  sheriff,  with  condition  for  appear- 
ance, wherein  'tis  said  if  the  defend- 


439 

ant  should  appear,  then  the  condition 
should  be  void ;  but  adjudged  good. 

rp  76 

To   a  church-warden,   with   condition 

to  save  the  parish  harmless  from  a 

bastard  child.  g2 

On  Obligation  given  for  Performance  of 
Covenants. 

For  performance  of  instructions  touch- 
ing the  post-office.  404, 

On  Obligation  to  stand  to  an  Award. 
To  stand  to  an  award  of  arbitrators.  183 
Pleading  of  Obligations  and  Conditions. 
Of  an  obligation  given.  52 

The  like.  77 

Of  an  obligation  given  to  a  sheriff,  who 

thereupon  let  the  party  go.  53 

Of  an  obligation  and  condition  thereof, 

to  be  taken  by  the  sheriff  by  force  of 

the  statute  of  23  H.  6.  c.  9.  56 

Of  an   obligation,   and  the    condition 

thereof.  134 

Of  a  bill  penal,  and  of  the  forfeiture 

by  non-payment  thereof.  150 

Bar  to  Obligations^  and  Pleadings 
thereon. 

To  Obligations  to  Officers. 

By  the  statute  of  23  H.  6.  c.  9.  be- 
cause the  bond  saith.  Then  the  con- 
dition shall  be  void;  but  judgment 
for  the  plaintiff.  76 

The  defendant  pleads  that  he  hath  kept 
the  parish  harmless  from  a  bastard 
child.  81 

To  Obligations  to  perform  Covenants. 

The  defendant  pleads  conditions  per- 
formed as  well  in  the  negative  as  in 
the  affirmative.  409 

The  plaintiff  replies,  and  assigns  a 
breach  in  non-paymelit  of  money. 

410 

To  Obligations  to  stand  to  an  Award. 

The  defendant  pleads  that  the  arbitra- 
tors made  no  award.  183 

The  plaintiff  replies  an  award  made  in 
writing  and  tendered  to  be  delivered 
to  the  defendant,  and  assigns  a  breach 
for  non-payment  of  money.  1 85 
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The  defendant  rejoins,  that  it  was  not 
tendered.  186 

Toother  Obligations, 

With  conditions  to  perform  instruc- 
tions, the  defendant  pleads  conditions 
performed  as  well  in  the  negative  as 
in  the  affirmative.  409 

The  plaintiff  replies,  and  assigns  a 
breach  in  non-payment  of  money. 

410 

With  condition  to  save  the  parish 
harmless  from  a  bastard  child,  the 
defendant  pleads  that  he  had  saved 
them  harmless.  81 

The  plaintiff  replies,  that  the  defendant 
by  the  space  of  a  month  had  not 
provided.  82 

f  The  defendant  rejoins,  that  he  had 
offered  to  provide,  but  the  plaintiffs 
would  not  suffer  him;  but  it  is  a 
departure.  82 

OFFICE. 

Pleading  of  matters  touching  the  post- 
office.  404 

orders; 

Pleading  of  an  order  made  by  the  Lords 
of  parliament  261 

The  like.  265 

Pleading  of  an  order  made  by  commis- 
sioners to  remove  obstructions,  anno 
1652.  274 

OYER  DE  FAITS. 

The  defendant  on  oyer  of  a  lease  for 
years  demurs.  364 

The  defendant  hath  oyer  of  the  condi- 
tion of  a  bond,  and  afterwards  of 
the  instructions.  444 

The  defendant  hath  oyer  of  the  bond, 
and  of  the  condition  thereof.  75 

Monstrans  de  Faits* 

The  plaintiff  brings  into  court  the  let- 
ters testamentary  on  a  scire  facias,   9 

P. 

PARLIAMENT. 

Pleading  of  a  statute  made  by  the  pre- 
tended parliament.  '  265,  266 
Pleading  of  an  ordinance  made  by  the 


Lords  and  Commons  of  the  pretend- 
ed parliament.  261 
The  like.  265 
Writ  of  error  on  a  judgment  in  B.  R. 
and  the  judgment  affirmed  in  parlia- 
ment                                           213 
The  like  on  a  judgment   before  the 
commissioners  to  examine  errors  in 


the  hustings. 


228 


PARTNERS. 


Assumpsit  brought  by  surviving  part- 
ners. 122 

POSSESSION  PLEADED,  ride 
Seisin. 

Of  a  Term  by  Force  of  an  Executorship, 

Pleading  that  lessee  for  years  made  his 
will  and  died,  by  virtue  whereof,  and 
of  the  lease,  the  executor  was  pos- 
sessed of  the  residue  of  the  term.    21 

Of  a  Term  by  Virtue  of  a  Lease. 

Pleading  that  lessee  for  years  is  pos- 
sessed of  the  term.  20 

Pleading  of  the  possession  of  lessee  for 
years,  and  of  the  seisin  of  him  in  the 
reversion.  235 

PRi5:MUNIRE. 

For  refusing  the  oath  of  allegiance  pre- 
scribed by  the  statute  of  S  Jac.  1. 
c  4.  and  judgment  for  the  king.    3S9 

Error  brought  thereon,  and  the  judg- 
ment reversed.  S92 

PRESCRIPTION. 
For  Common  of  Pasture, 

For  common  appurtenant  after  the 
corn  carried  away  till  it  was  resown, 
and  for  all  the  third  year.  3 

For  other  Matters, 

f  Joinder  in  a  prescription  by  two  mil- 
lers, that  the  tenants  of  a  manor  oseid 
to  grind  at  one  of  their  mills  all  their 
corn ;  but  ill,  because  all  their  com 
is  too  general,  &c,  U^ 

PRESENTMENT. 

Presentment  in  a  leet  for  refusing  the 
office  of  a  constable.  290 
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PROCESS  PLEADED. 

Before  Judgment  out  of  Superior  Courts. 

BUI  of  Middlesex. 

PleadiDg  of  a  bill  of  Middlesex  sued 
out,  and  an  arrest  made  by  the  she- 
riff, who  took  bond*,  &c.  53 

Capids. 

Pleading  of  the  prosecution  of  a  writ 
of  capias  out  of  B.  R.  and  an  arrest 
made,  and  of  an  escape  thereon.    151 

LaHtai. 

Pleading  of  a  latitat  sued  out,  and  of 
an  arrest  made  thereon  by  the  she- 
rifi^  who  detained  the  prisoner  till 
he  sealed  the  bond,  &c.  77 

Out  of  Inferior  Courts. 
Summons,  vide  tit  Summons. 

Pleading  of  a  summons  in  the  court  of 
hustings,  London.  233 

Attachment  or  Pone. 

Pleading  of  an  attachment  for  an  ap- 
pearance in  the  hustings.  233 
Pleading  of  an  attachment  for  appear- 
ance at  the  court  of  Durham^  and 
the  sherifis  return  quod  nil  habent. 

396 
Capias. 

Issued  out  of  the  court  at  Durham  for 
non-appearance.  396 


Distringas. 

Bj  all  the  goods  to  appear  in  the  hus- 
tings. 233 

Precept  to  the  beadles  of  the  next  wards 
in  London^  and  a  view  awarded,  and 
thereupon  a  distringas  jur'  awarded 
and  returned.  239 

PROCESS  PLEADED  AFTER 
JUDGMENT. 

Co.  So. 

Pleading  of  a  ca,  sa.  prosecuted,  and 
of  an  arrest  made.  98 

Fi.  Fa. 

Pleading  of  a  testat.fi.  fa.  of  a  warrant 
made  to  the  bailiffs,  and  d^  fieri  feci 
return^.  339 


Non  Omittas. 

Pleading  of  a  non  omittas  ca.  sa.  and 
on  a  mandavi  ballivo  returned,  arrest 
and  escape.  98 

For  scire  faeiaSf  vide  tit.  Scire 
Facias. 

PROCHEIN  AMIE. 

Error  assigned^  because  an  ideot  ap- 
peared by  attorney^  and  not  by 
prochein  amie.  332 

PROTESTATION. 

Breach  assigned  for  an  ouster  of  land 
by  H.  S.  The  defendant  protest- 
ing that  H.  S.  hath  no  right,  for 
plea  saith,  the  H.  S.  did  not  oust 
him,  &c  176 

Q- 

QUOD  El  DEFORCEAT. 

In  the  grand  sessions  of  Merioneth,  and 
a  protestation  made  to  prosecute  it 
in  the  nature  of  an  assize  novcB  dis- 
seisins. 29,  30 

Counterplea,  demurrer  thereon,  judg- 
ment and  seisin  awarded.  36 


R. 
RECORD  PLEADED. 

Pleading  of  a  judgment  obtained  on  a 
declaration  in  trover  brought  by  an 
administrator  in  B.  R.  137 

Pleading  of  adjudgment  obtained^  and 
of  an  elegit,  and  inquisition  prose- 
cuted thereon.  68 

RECOVERY. 

Common  recovery  against  an  infant  in 
Lancaster^  and  affirmed  on  error 
brought  thereon.  85 

RELEASE. 
Lease  and  Release. 

Pleading  of  a  lease  and  release  made  in 

trust  11 

Pleading  of  a  lease  and  release  made. 

275 
The  like.  276 
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Release  made  an  an  Award, 
General  releases  awarded.  185 

REMAINDER. 

Pleading  of  a  seisin  of  a  reversion,  and 
of  a  remainder.  2S6 

RENT. 
Vide  Debt  for  it.     Vide  Avowry 

FOR  IT. 

REPARATIONS. 

\  Indictment  for  not  repairing  the  high- 
wavy  which  he  ought  to  repair  by 
reason  of  tenure  of  part  of  the  way 
encroached.  157 

To  an  avowry  made  by  the  lessor  for 
rent,  the  plaintiff  saith  that  the  cat- 
tle escaped  into  the  land  of  the  les* 
see  through  the  default  of  the  fences. 

284 

Breach  assigned  in  covenant  for  not 
repairing  a  house.  417 

f  The  defendant  pleads,  that  he  had 
assigned  the  house,  and  that  it  was 
afterwards  burnt,  and  that  it  was  re- 
paired before  the  bill  exhibited,  but 
doth  not  say  by  whom.  418 

REPLEADER, 

Awarded,  because  the  plaintiff  hath 
not  well  taken  his  traverse.  20 

Award  of  a  new  trial  where  the  verdict 
was  quashed.  243 

REPLEVIN. 
DeclarcUion  thereon. 

For  cattle. 
The  like. 
The  like. 

The  like,  with  the 
expressed. 


part  of  the  term  to  the  plaintiff,  and 
the  rent  was  in  arrear  to  the  avow- 
ant. 810 
Avowry  made  by  one  defendant  in  the 
right  of  his  wife,  and  the  other  de- 
fendants make  cognizance  as  bailifb 
to  him  for  rent-arrear.  283 

Cognizance  made  for  Damage-featanL 

Cognizance  made  as  bailiffs  fordamage- 
feasant    in    the  land  of    two  join- 


194 
283 
310 
value  of  the  cattle 
320 


tenants  seised  in  fee. 


S20 


Avowry  and  Cognizance  made. 

Avowry  and  Cognizance  made  for  Rent 
arrear. 

Avowry  made  in  the  right  of  his  wife 
for  a  rent-charge  devised  to  her  so  as 
she  should  be  sole,  &c.  196 

f  An  avowry  made  on  a  demise  to  the 
avowant  by  the  city  of  Coventry^ 
and   H.  M,    the    avowant   demised 


Bar  to  AvowrieSf  and  Pleadings 
thereon. 

Bar  to  Avowries  for  RenL 

\  For  rent-arrear,  the  plaintiff  pleads, 
that  the  avowant  ought  to  repair  the 
fences,  and  that  for  want  of  fences 
his  cattle  escaped  through  the 
breaches.  285 

f  On  a  demise  made  by  the  avowant, 
the  plaintiff  pleads  that  the  avowant 
did  not  demise  the  said  1st  day  of 
November^  &c.  but  HI,  because  the 
1st  day,  &c.  is  not  traversable.     314 

Bar  to  Avowries  for  DamagefeasanL 

The  plaintiff  pleads  in  bar  a  custom, 
that  the  copyholders  used  to  hare 
several  pasture,  and  that  the  plaiDtiff 
was  licensed  by  them  to  put  in  his 
cattle ;  but  don't  plead  a  licence  by 
deed,  and  therefore  ill.  321 

The  avowant  pleads  they  were  damage- 
feasant,  and  traverseth  the  custom, 
and  issue  thereon.  322 

RESCOUS. 

Rescous  returned  by  the  sheriff  on  & 
writ  of ^fieri  facias.  340 

RESPONDEAS  OUSTER. 

Award  that  the  terre-tenant  should 
answer  over  on  a  plea  of  non-sum- 
mons. 9 

Awarded  after  a  plea  in  abatement  for 
improper  Latin,  32 

Awarded  after  a  plea  in  abatement  by 
infra  (Btatem  17  ann\  210 

RESTITUTION. 

Awarded  on  a  judgment  for  the  plain- 
tiff in  an  audita  querela,  14S 


THE  TABLE  OF  THE  PLEADINGS. 


443 


RETURN  OF  WRITS. 

Action  for  a  False  Return, 

Declaration  in  case,  for  that  the  sheriff 

returned  a  cepi  corp  Sf  panU'  haheo 

where  he  had  suffered  the  prisoner 

to  make  an  escape.  152 

Scire  facias  brought  against  the  sheriff 

on  a  return  of  a  rescous  of  goods 

taken  by  him  on  b,  fieri  facias.      340 

Return  of  a  Writ  of  Ca.  Sa. 

Bj  a  mandavi  hallivo  qui  ntdT  dedit 
responsum.  99 

Return  of  a  Certiorari. 
Return  of  a  presentment  on  a  certiorari 
to  a  court-leet  290 

Return  of  a  Distringas. 
For  the  defendant's  appearance  in  the 

hustings,  London.  233 

Return  of  a  jury  by  the  beadles  of  the 

four  next  wards.  244 

Return  of  an  Elegit. 
With  an  inquisition  taken  thereon.     6S 

Return  of  a  Writ  of  Error. 

Brought  in  B.  R.  on  a  record  in  the 
county-palatine  of  Lancaster.         S5 

Brought  in  parliament  on  a  record  in 
B.  R.  214 

Brought  in  parliament  on  a  record 
before  commissioners  to  examine 
errors  in  the  hustings,  London.     229 

Brought  in  B.  R.  on  a  record  in  C.  B. 

328.  338 

Brought  in  B.  R.  on  a  record  in  Wales. 

28 

Brought  in  B.  R.  on  a  record  in  Dur- 
ham.  394 

Brought  in  B.  R.  on  a  record  before 
justices  of  assize.  389 

Return  of  Fieri  Facias. 

The  sheriff  returns  a  fieri  feci^  and  a 
rescous  of  the  goods.  340 

On  a  fieri  facias^  directed  to  Wales^ 
the  sheriff  returns  that  the  king's 
writ  don't  run  there.  193 

Return  of  Nisi  Prius. 

Of  a  posteay  with   a  tales  de  circunu 

stantibus.  16 

The  like.  17,  18 


Return  of  a  Pone. 
The  sheriff  returns,  that  he  hath   at- 
tached  the  defendant  per  pleg\  &c. 

333 
Return  of  a  Writ  of  Seisin. 
Return  of  execution  executed  thereon. 

92 
The  like.  45 

Return  of  a  Writ  of  Scire  Facias. 

To  a  scire  facias  on  a  recognizance,  the 
sheriff  returns  that  the  defendant  is 
dead.  5 

To  a  scire  facias  against  terre-tenants, 
the  sheriff  returns  that  they  are  sum- 
moned. 8 

Return  of  a  scire  feci.  70 

The  like.  229 

Return  of  a  Summons. 

Return,  that  the  defendant  is  sum- 
moned. 232 

REVERSION. 

Pleading  of  a  seisin  of  a  reversion,  and 
of  a  discent  thereof  from  the  father 
to  the  son.  418 

REVOCATION. 

Of  letters  of  administration  by  the 
court  of  delegates,  and  a  grant 
thereof  by  others.  141 

The  like,  by  the   ecclesiastical  judge. 

146,  147 


SATISFACTION. 

The  Form  of  Satisfaction  acknowledged. 

Of  satisfaction  on  a  judgment  reversed 


in  B.  R. 


105 


SCIRE  FACIAS. 
Brought  by  Executors. 
Brought  by  executors   on   a  recogni- 
zance in  chancery  against  the  terre- 
tenants  of  the  cognizor.  6 

Brought  against  Administrators. 
Brought  against  an  administrator  on  a 
M  M  4 
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judgment  against  bim,  when  assets 
shall  come  to  his  hands.  219 

JBrought  against  Terre-tenanU. 

Against  a  tenant  by  elegit  where  he  bad 
levied  part  of  the  money  by  the  pro- 
fits, and  where  the  residue  is  ten- 
dered. 68 

Against  terre-tenants  on  the  recogni- 
zance of  their  vendor.  6 

Brought  against  the  Sheriff. 

Because  the  sheriff  returned  a  rescous 
of  goods  by  him  taken  on  2i  fieri  fa-- 
das,  and  that  the  defendant  had  no 
other  goods.  ^39 

Bar  and  Plefidings  on  a  Scire  facias. 

Bar  by  an  Administrator. 

An  adminbtrator  pleads  fully  admi- 
nistered the  day  of  the  writ  pur- 
chased. 220 

The  plaintiff  replies,  that  the  adminis- 
trator had  assets.  221 

Bar  by  Terre-tenants. 

t  Who  plead,  that  the  cognizor  was 
jointly  seised,  and  that  he  died  there- 
of seised ;  but  don't  say  that  the  lands 
survived.     Q.  If  good.  9 

The  plaintiff  replies,  and  confesses  the 
joint  seisin,  and  says,  that  the  cog- 
nizor and  the  other  jointenants  bar- 
gained and  sold  to  the  defendants, 
absque  hoc  that  the  cognizor  died 
seised,  and  prays  execution  of  the 
moiety.  12 

The  terre-tenant  pleads,  that  one  W. 
was  seised  in  trust  for  the  cognizor, 
and  that  the  said  W.  and  the  cog- 
nizor sold  to  him,  absque  hoc  that 
the  cognizor  was  seised  in  fee.        12 

Issue  on  the  traverse,  and  verdict  for 
the  plaintiff,  sed  cesset  executio.       13 

The  terre-tenant  pleads.  That  the  cog- 
nizor demised  a  term  of  years  to  him 
before  the  recognizance  acknow- 
ledged, and  prays  judgment  if  the 
plaintiff  shall  have  execution,  save  of 
the  reversion,  and  of  a  pepper-corn 
rent.  .  20 

Terre-tenant  by  elegit  pleads.  That  the 
plaintiff   in   the    scire  facias,   after 


livery  of  the  land  in  execution,  had 
held  him  out.  68 

Other  Matters  touching  Scire  facias. 

Demurrer  to  a  scire  facias,  and  judg- 
ment for  the  plaintiff.  341 

Because  the  plea  and  replication  tea 
scire  facias  are  ill,  a  repleader  is 
awarded.  19 

Demurrer  to  a  replication,  judgment 
for  the  plaintiff  thereon,  for  a  moiety 
of  the  land.    '  15 

Profert  hie  in  cur'  the  letters  testamen- 
tary on  the  defendant's  appearance. 

9 

SEISIN,  vide  Possession. 

Pleading  of  a  seisin  in  demesne  as  of 
fee.  11.  13 

f  Pleading  of  a  seisin  of  a  joint  estate 
in  fee,  and  that  one  of  the  join- 
tenants  died  seised ;  but  Q.  because 
'tis  not  said  that  the  estate  survived 
to  the  other.  9 

Pleading  of  a  seisin  in  trust.  11 

Pleading  of  a  seisin  of  baron  and  feme 
in  right  of  the  feme.  269 

Pleading  of  the  entry  of  the  lessee  for 
years,  and  of  the  seisin  of  him  in  the 
reversion.  235 

Pleading  of  a  seisin  of  a  reversion  in  fee, 
and  of  a  devise  thereof  for  life.    363 

Pleading  of  a  seisin  of  the  father  in 
fee.  415 

Pleading  of  a  seisin  of  a  reversion  on  a 
lease  for  years,  and  of  the  descent 
thereof  to  the  son,  and  seisin  of  him. 

418 

Seisin  for  Term  of  Life* 
Pleading  of  a  seisin  of  the  freehold  in 
right  of  the  feme.  195 

Of  a  remainder  for  life,  and  of  a  rever- 
sion for  life.  236 
Pleading  of  a  seisin  of  reversion  in  fee, 
and  of  a  devise  thereof  for  life,  and 
of  the  entry  of  the  devisee.  363 

Seisin  in  auter  droit 

In  demesne  as  of  fee  in  trust  H 

In  right  of  the  feme  of  a  rent  for 

life.  195 

Pleading  of  seisin  of  baron  and  feme  in 

right  of  the  feme  in  fee.  269 
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Wrii  of  Seisin  awarded. 

On  a  judgment  in  disseisin.     56,  37»  38 

On  a  common  recovery,  and  a  return 

of  execution  thereof.  90 

SEQUESTRATION. 

Pleading  of  a  sequestration  made  by  an 
ordinance  of  the  lords  confirmed  by 
an  act  of  the  pretended  parliament. 

273 

SHERIFF. 

Action  brought  against  the  Sheriff  for 
Mirfeaaance, 

Declaration  on  the  statute  of  23  H.  6. 
c.  9.  for  suffering  a  prisoner  to  go  at 
large  on  insufficient  security.  51 

Scire  facias  against  the  sheriff,  because 
he  made  an  ill  return  on  ^  fieri  faciasy 
and  judgment  against  him.  339 

For  Escape. 

Escape  brought  on  an  arrest  made  on 
a  capias,  and  for  a  false  return  there- 
of. 151 

Escape  brought  on  an  arrest  made  on  a 
writ  of  non  omittas  ca,  so*  98 

Action  brought  by  the  Sheriff. 
Declaration  on  bond  for  appearance.  76 

Bar  and  Pleadings  on  Actions  brought 
against  the  Sheriff, 

The  sheriff  pleads,  that  he  let  the  pri- 
soner go  on  bail  taken  by  virtue  of 
the  statute  of  23  H.  6.  c.  9.  and 
avers  that  the  bail  had  sufficient, 
&c  54? 

Bar  and  Pleadings  on  Actions  brought 
by  the  Sheriff, 

To  debt  on  bond  to  the  sheriff  the  de- 
fendant on  oyer  of  the  condition, 
which  saith,  JTien  the  condition  shall 
be  void,  where  it  should  be  the  bond, 
pleads  the  statute  of  23  H.  6.  c.  9. 

76 

STATUTES. 
StatuU  of  E.  1. 

Declaration  on  the  statute  of  IVinton 
anno  13  E.  1.  and  27  El.  of  hue  and 
cry.  374. 


Statutes  of  H.  6. 

Declaration  on  the  statute  of  23  H.  6. 
c  9.  against  the  sheriff  for  letting  a 
prisoner  go  on  insufficient  bail.      51 

Pleading  of  the  statute  of  23  H.  6-  c. 
9.  and  that  he  being  sheriff  let  the 
prisoner  go  at  large  on  a  bond  given 
by  sufficient  securities  by  virtue 
thereof.  54? 

Pleading  of  the  same  statute  to  a  bond 
to  the  sheriff.  75 

Statutes  of  H.  8. 

Pleading  of  the  statute  of  27  H.  8. 
c.  10.  for  transferring  of  uses  into 
possession.  270 

Statutes  of  J&c  I. 

Indictment  on  the  statute  of  3  Jac.  1. 
c.  4.  of  prcemunire  for  refusing  the 
oath  of  allegiafice,  391 

Pleading  the  statute  21  Jac.  16.  of  li- 
mitations to  debt  on  an  award.       62 

Pleading  of  the  same  statute  to  an  as' 
sumpsit,  118 

Anno  1649. 
Pleading  of  a  statute  made  by  the,pre- 
tended  parliament.  265,  266 

Statutes  of  Cm.  2, 
Pleading  of  the  statute  12  Car.  2.  c.  11. 

269 
A  writ  of  inquiry  awarded  on  the  sta- 
tute of  17  Car.  2.  c.  7.  of  avowries 
for  rent  287 

SUMMONS. 

The  form  of  a  summons  before  a  com- 
mon recovery  suffered.  86 
The  like,  in  a  quod  ei  deforceat.      Ibid. 

SURRENDER. 

Of  a  Term  for  Years. 

Pleading  of  a  surrender  of  a  term  for 
years.  22 

SURVIVORSHIP. 

Of  Estate. 

f  Pleading  of  a  joint  feoffment  and 
seisin,  and  that  one  of  the  feoffees 
died ;  ill,  because  not  said,  that  the 
estate  survived.  12 
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Of  Action, 

Assumpsit  brought  by  a  surviving  part- 
ner. 122 


TENDER  PLEADED. 

Pleading  of  a  tender  of  the  residue  of 
money  due  to  and  not  levied  by  te- 
nant by  elegit^  and  a  scire  facias 
brought  thereon.  69 

Pleading  of  a  tender  of  an  award  to 
the  defendant,  and  that  none  came 
on  his  part  to  receive  it.  185 

TENURE  AND  SERVICES. 

Pleading  of  a  tenure  in  burgage.  234 
Covenant  to  render  a  chief-rent,  and 

3/.  for  an  heriot.  163 

The  like,   to  render  a  day*s-work   in 

harvest-time.  Ibid* 

Non -tenure   pleaded   to  a  scire  facias 

against  terre-tenants.  12.  17 

TESTATUM. 
Pleading  of  a  testatum  JC  fa\  339 

TRAVERSE. 

Traverse  of  Time  and  Place. 

To  a  declaration  on  a  trespass,  1st 
April,  the  defendant  prescribes  for 
common  after  the  corn  carried  away, 
and  says^  that  be  put  in  a  horse 
1st  August^  absque  Jioc  that  he  is 
guilty  at  another  day,  and  don't  say 
why  he  don't  justify  on  the  day  of 
the  declaration,  and  good  on  a  ge- 
neral demurrer.  3 

The  defendant  pleads,  that  the  plaintiff 
was  of  sound  memory  till  the  23d  of 
Mayy  &c.  absque  hoc  that  he  was  an 
ideot  from  the  time  of  his  birth,  and 
issue  on  the  traverse.  333 

Traverse  of  Prescription  avd  Custom* 

Bar  to  an  avowry,  that  the  customary 
tenants  used  to  have  sole  and  several 
pasture.  Repl'^  That  the  cattle  were 
damage-feasant,  with  a  traverse  of 
the  custom.  322 


Traverse  of  Seisin, 

f  Terre-tenants  plead  that  the  cogni- 
zor  was  jointly  seised  with  another 
person,  and  died  so  seised ;  the  plain- 
tiff replies,  that  the  jointenants  bar- 
gained and  sold  to  the  defendants, 
and  traverses  the  dying  sebed;  but 
ill,  because  the  plea  before  the  tra- 
verse had  sufficiently  avoided  the 
dying  seised.  10. 28 

The  terre-tenant  pleads  that  one  W, 
was  seised  in  trust  for  the  cognizor, 
and  that  the  said  W.  and  the  cogni- 
zor sold  to  him,  absque  hoe  that  the 
cognizor  was  seised  in  fee,  &c       1 1 

Other  Traverses. 

f  Traverse,  that  the  ship  and  appajel 
were  lost.  Q.  If  and  the  apparel, 
&c.>  in  the  conjunctive  be  good.   203 

Terre-tenants  plead,  that  the  cognizor 
made  a  lease  for  years  before  the 
recognizance  acknowledged,  and  that 
the  lessee  aliened  to  the  defendant; 
the  plaintiff  replies,  that  the  lessee 
surrendered,  absque  hoc  that  he 
aliened.  '  22 

The  defendant,  an  administrator,  pleads 
judgments,  the  plaintiff  says  they 
were  obtained  by  fraud,  absque  hoe 
that  the  money  was  due;  a  good 
traverse,  and  the  plaintiff  is  not 
obliged  to  traverse  the  fraud.         49 

Indictment  for  not  repairing  an  highway 
which  he  ought  to  repair,  by  reason 
of  a  tenure  of  part  of  it  by  him  in- 
croached ;  the  defendant  pleads  that 
the  inhabitants,  &c.  ought  to  repair 
it,  absque  hoc  that  he  ought  to  do  it 
by  reason  of  the  tenure,  &c.         156 

TRESPASS. 
Declaration  for  breaking  his  Close, 

Declaration  for  breaking  his  close, 
spoiling  his  grass,  and  eating  it  ap 
with  cattle.  1 

JBar  to  Trespass  for  breaking  his  Close, 

f  The  defendant,  as  to  all  except  the 
pedibus  ambutando^  &c.  pleads  not 
guilty,  and  as  to  that  he  prescribes 
for  common  after  the  com  carried 
away  till  the  field  be  resown,  &e.    S 
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TRIAL,    vide  Vbmire    Facias  and 

XSSUE  JOINED. 


VENIRE  FACIAS  AND  HABEAS 
CORPORA  JUR'  AWARDED. 

f  Venire  facias  awarded  by  a  precept 
fuU  where  it  should  be  a  precept  esty 
and  therefore  ill.  392 

A  view  awarded  and  returned.  245 

Award  of  a  venire  facias.  398 

Award  of  a  venire  fou:  jur  and  a  dis- 
tress awarded.  18 
The  like.                                             333 
Award  of  a  venire  facias  and  a  curia 
adoisare  vult  in  debt,  judgment  on 
demurrer  to  part.                           299 
A  venire  facias  awarded  in  debt  tarn  ad 
iriand  quam  ad  tn^tremf,,  verdict 
and  judgment  thereon.                  300 

VERDICT. 
In  Cascm 

Verdict  for  the  defendant  on  a  non  pros* 
of  the  plaintiff.  334 

Verdict  on  an  assumpsit  for  the  plaintiff, 
with  a  tales.  349 

On  not  guilty  in  case,  verdict  for  the 
plaintiff  in  Durham  tried  at  bar 
there.  298 

Verdict  in  Debt 

For  rent-arrear  after  judgment  on  de- 
murrer for  part  venire  facias  tarn  ad 
triaruf  quam  ad  inguirencT,  verdict 
that  the  'defendant  owed  the  other 
parcel  of  the  rent  in  issuer  300 

Verdict  in  Dower. 

Verdict  that  the  husband  was  seised  of 
such  an  estate  whereof  he  might  en- 
dow the  plaintiff.  332 

Verdict  on  Indictment, 

Venlict  for  the  king  on  an  indictment 
ofprcemunire  at  the  assizes.  292 

Verdict  in  Replevin. 

Verdict  by  a  full  jury  for  the  plaintiff, 
that  the  avowant  had  not  demised 
rendering  10^  rent.  315 

Verdict  for  the  plaintiff^  that  there  was 
such  a  custom,  &c.  323 


Verdict  on  a  Writ  of  Scire  facias. 

Verdict  on  a  tales,  &c.  for  the  plaintiff, 
that  the  cognizor  was  seised  at  the 
time  of  the  recognizance  acknow- 
ledged, or  after.  16 

Verdict  in  Waste. 

Verdict  that  the  defendant  had  com- 
mitted waste,  but  no  vendition  was 
found,  and  good.  241 

Verdict  that  the  defendant  had  com- 
mitted no  waste.  245 

Other  Matters  touching  Verdicts. 
A  verdict  quashed,   and  a  new  trial 
awarded.  243  r-  319 

VIEW. 

An  award,  that  the  jury  see  the  place 
wasted,  and  the  sheriff  returns  the 
view.  245 

VOUCHER. 

In  a  quod  ei  deforceat  in  Wales,  the  te- 
nant vouches  a  foreigner.  30 

The  demandant  counterpleads  it,  be- 
cause the  vouchee  is  not  named  in 
the  writ  32 

On  a  special  demurrer,  judgment  for 
the  demandant,  which  is  aSSirmed  on 
error  brought  in  B.  R.  Ibid, 

Voucher  of  the  common  vouchee  in  a 
common  recovery.  90 

USES  AND  TRUSTS. 
Pleading  of  seisin  in  trust  1 1 

w. 

WARRANT. 

Pleading  of  a  warrant  made  to  bailiffs 
on  Sij^.fa.  and  sl  fieri  feci  returned. 

339 

Warrant  of  Attorney. 

In  a  quod  ei  deforceat,  36 

Admission  of  a  demandant  in  dower, 
who  is  within  age  to  sue  by  proe/iein 
amie,  4<3 

Warrant  of  attorney  of  a  guardian.     89 
Warrant  of  attorney  in  dower.  45 
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WASTE.  Verdict,  that  the  defendant  hath  corn- 

Writ  of  waste  directed  to  the  mayor        fitted  waste;  but  the  jury  find  no 

and  sheriffs  of  London  for  waste  done        vendiUon,  and  good.  241 

there.  232 

Declaration  for  waste    and    vendition  WAY,  vide  Indictment. 

done  in  a  brew-house.  236 

The  defendant  pleads  nul  waste  fait.  WRITS 

238 
The  plaintiff  replies  that  he  hath  com-     V*de  Process  and  Return  of  Writs. 

mitted  waste.  IbUL 


TABLE 
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THE     PRINCIPAL     MATTERS 

CONTAINED   IN   THE 

SECOND  VOLUME  OF  SAUNDERS'S  REPORTS. 


A. 

ABATEMENT. 

WHERE  writs  were  abated  for 
false  Latifh  or  the  like  faults, 
before  the  statutes  of  H.  6.  39 

For  what  faults  original  writs  shall  not 
be  abated  at  this  day.         38,  39,  40 

Plea  in  abatement  4L  Vide  Pleadings. 

Where  an  infant  sueth  by  attorney 
where  he  ought  to  sue  by  his  next 
friend,  or  by  guardian,  the  bill  or 
writ  shall  abate.  212,  213 

Where  one  executor  who  hath  proved 
the  will,  sueth  without  the  other,  the 
bill  or  writ  shall  abate,  although 
the  other  executor  be  under  the  age 
of  17  years.  '  213 

ABEYANCE. 

Where  a  reversion  in  fee  is  devised  on  a 
contingency,  and  the  devisor  dieth, 
it  shall  be  in  the  heir  till  the  contin- 
gency happens^  and  not  in  abey- 
ance. 382 

ACCEPTANCE. 

A  lessor  may  refuse  to  accept  the  assig- 
nee to  be  his  tenant  at  one  time,  and 
yet  may  accept  of  him  afterwards 
when  he  pleaseth.  182 


By  acceptance  of  rent  reserved  on  a 
lease  of  land  from  the  assignee,  the 
first  lessee  is  discharged  of  the  rent 
for  the  future,  but  Q,  of  rent  re- 
served on  a  lease  of  tithes  ?  302, 303, 

304 

ACCOMPT. 

Vide  Siai.  21  Jac.  c.  16. 

Where  in  accompt  a  man  may  wage 
law,  and  where  not.  GS,  66 

ACTION,  AND  ACTION  ON  THE 
CASE. 

Vide  Apprentice. 

Where  two  men  have  an  entire  joint 
damage,  they  shall  have  their  joint 
action  on  the  case,  although  their 
interests  are  several.  115 

The  law  abhors  circuity  of  action.   150 
In  an  action  on  the  case,  where  dama- 
ges only  are  to  be  recovered  for  a 
wrong,  a  garden  may  be  said  to  be 
parcel  of  a  messuage.  401 

ACTION  ON  THE  CASE  ON 
ASSUMPSIT. 

Actions  on  the  case  on  assumpsit  are 
within  the  equity  of  the  saving  clause 
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of  infancy,  &c.  in  the  stat.  21  Jac.  c. 
16.  of  limitations.  121 

An  assumpsit  against  an  heir  on  bis  pro- 
mise to  pay  money  due  on  his  ances- 
tor's bond  is  not  maintainable,  unless 
the  heir  was  expressly  bound  in  the 
bond.  136 

Where  several  sums  of  money  are 
awarded  to  be  paid  at  several  times, 
assumpsit  lieth  for  each  sum  as  it  be- 
comes due.  337 

The  agreement  was  that  the  plaintiff 
should  perform  such  a  thing,  and  that 
the  defendant  should  pay  him  ybr  his 
labour  8/.  Q.  If  an  assumpsit  lieth 
before  the  work  is  done  where  he 
was  not  hindered  from  doing  it? 

350,  351,  352 

In  assumpsit  for  the  said  8/.  it  was  held 
that  the  plaintiff's  averment  that  he 
was  ready  and  offered  to  perform  the 
said  agreement  on  his  part  was  a  suf- 
ficient averment  after  verdict;  and 
therefore  judgment  was  given  for  the 
plaintiff.  352 

A  quantum  meruit^  for  divers  clothes  and 
materials  thereto  belonging^  provided 
for  the  defendant  at  his  request,  is 
certain  enough,  without  naming  the 
particulars,  and  the  request  implies 
that  the  defendant  had  notice  of 
them.  374 

In  a  quantum  meruit,  the  value  of  the 
things  found  and  provided  are  not 
recovered  as  in  trover  (where  more 
certainty  is  required),  but  only  what 
the  plaintiff  deserves.  374 

In  a  quantum  meruit  for  divers  clothes  « 
and  all  materials  thereto  belonging, 
an  averment,  that  the  plaintiff  de- 
served so  much  for  the  clothes,  and 
necessaries  aforesaid,  is  good  enough ; 
for  the  necessaries  shall  be  intended 
to  be  the  said  materials.  Ibid, 


ACTION  ON  THE  CASE  FOR 
WORDS. 

Of  a  draper,  you  are  a  cheating  fellow, 
and  keep  a  false  book,  and  I  will  prove 
it :  no  action  lieth  unless  there  was 
some  talk  of  the  plaintiff's  trade,  or 
of  his  dealing  by  way  of  buying  and 
selling.  307 


ADMINISTRATORS. 

Vide  Pleadings. 

If  an  administrator  recovers  a  debt  or  a 
duty  to  the  intestate,  and  the  ad- 
ministration is  afterwards  repealed, 
the  said  judgment  shall  bedischarged, 
and  the  new  administrator  may  have 
a  new  action.  149, 150 

The  administrator  de  bonis  non,  &c. 
may  sue  out  execution  on  a  judg- 
ment recovered  after  verdict  by  the 
first  administrator.  149 


ADMIRALTY. 

An  action  brought  on  the  statutes  of 
13  R.  2.  cap.  5.  15  R-  2.  cap.  3. 
and  2  H.  4.  cap.  11<  for  suing  in  the 
admiralty.  259 

Where  the  court  of  admiralty  hath  ju- 
risdiction of  the  principal  matter,  it 
shall  have  jurisdiction  of  all  the  resi- 
due which  depends  thereon.         260 

The  validity  of  the  sentence  of  the  ad- 
miralty in  Scotland  is  determinable 
by  the  law  of  the  admiralty  here,  and 
not  by  thje  common  law.  Ibid, 

Where  a  spoliation  on  the  sea  is  the 
.  original  foundation  of  the  suit  in  the 
admiralty,  the  admiralty  shall  pro- 
ceed to  try  and  determine  it,  not- 
withstanding any  sale  on  the  land 
supposed  to  be  made  after  such  spo- 
liation. Ibid. 

ALIENATION. 

Where  the  alienation  of  tenant  for  life 
or  years  shall  divest  the  reversion  or 
remainder,  and  where  not    $8%  3S6 


AMENDMENT. 

W^hat  defects  in  writs,  &c.  shall  be 
amended  by  the  statutes  8  H.  6.  cap. 
12.  and  15.  38,  39, 40 

Amendment  of  records,  vide  the  statutes 
8  H.  6.  c.  15.,  and  27  H.  8.  c.  26. 

In  error  to  reverse  a  judgment  given  in 
C.  B.  where  the  words  ideo  cons  est 
quod,  &c.  were  entirely  left  out  of 
the  record ;  the  record  was  amended, 
and  the  said  words  inserted;  and 
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thereupon  the  king's  bench  affirmed 
the  judgment  289,  290. 

APPEARANCE. 
Vide  Attorney,  Infant. 

APPRENTICE. 

An  action  on  the  case  does  not  lie  for 
the  loss  of  the  service  of  an  appren- 
tice,ybr  the  whole  residue  of  the  term 
of  his  apprenticeship  till  the  said 
term  is  expired.  170,  171 

ARBITRAMENT. 

Vide  Contract,  Declaration, 
Discontinuance. 

An  arbitrament  under  the  hand  and  seal 
of  the  arbitrator,  is  a  specialty  not 
limited  by  the  statute  21  Jac.  c.  16. 
of  limitations.  65,  66^  67 

A  man  may  wage  law  against  an  award 
under  hand  and  seal,  unless  the  sub- 
mission be  by  specialty  under  the 
hand  and  seal  of  the  party  who  sub* 
mitted  to  such  award.  65.  74 

If  a  submission  be  to  arbitrators,  and  if 
they  disagree,  then  to  an  umpire,  and 
the  award  and  umpirage  are  limited 
to  the  same  day,  there  the  power  of 
the  umpire  is  void  unless  the  arbi- 
trators had  disagreed,  and  declared 
that  they  would  not  any  farther  in- 
termeddle. 129,  130.  132 

If  a  submission  be  to  arbitrators,  so  that 
they  mak^  their  award  to-morrowy 
and  if  they  cannot  agree,  then  to  an 
umpire,  sa  that  he  makes  his  umpi- 
rage to-morrow  or  the  next  day ;  in 
this  case'  the  umpire  cannot  make  his 
umpirage  on  the  morrow.      130^  131 

Where  the  express  agreement  of  the 
parties  shall  make  an  umpirage  good, 
although  the  same  time  is  limited  for 
the  arbitrators  and  the  umpire  to 
make  their  award  and  umpirage.  132 

If  a  submission  be  to  arbitrators,  and  if 
they  cannot  make  any  award,  then  to 
an  umpire,  and  the  award  and  umpi- 
rage are  limited  to  the  same  day; 
where  in  this  case  the  umpirage  shall 
be  good,  and  where  not.       132,  133 

Where  the  arbitrators,  within  the  time 
limited  to  make  their  award,  may 


elect  an  umpire  to  make  an  umpirage 
after  the  time  for  their  award  deter- 
mined. 133 
In  debt  on  bond  to  pei-form  an  award, 
if  the  defendant  pleads  no  award,  and 
afterwards  rejoins  that  the  award  was 
not  tendered  according  to  the  condi- 
tion of  the  bond,  it  is  a  departure 
from  the  plea  in  bar.              189,  190 

Where  an  award  is  made  all  on  one  part, 
and  nothing  on  the  other,  it  is  void 
in  law.  190 

If  all  debts,  sums  of  money,  and  de- 
mands are  submitted  to  arbitrament, 
the  arbitrators  have  power  to  award 
a  release  of  all  bonds,  specialties, 
judgments,  executions  and  extents 
whereby  the  said  debts,  sums  of  mo- 
ney, and  demands  are  due.  Ibid. 

In  debt  on  an  award,  the  defendant  shall 
not  avoid  the  award  because  a  release 
is  awarded  of  all  bonds  and  judg- 
ments, and  yet  the  bonds  and  judg- 
ments were  not  within  the  submission, 
unless  he  particularly  shews  that  there 
were  some  bonds  or  judgments  be- 
tween the  parties.  190 

An  award,  that  A.  should  be  paid  and 
satisfied  by  B,  the  money  due  and 
payable  to  him  for  theworhy  and  that 
then  A.  should  pay  25L  to  B.,  and 
that  each  of  the  parties  should  give 
the  other  a  general  release,  is  void 
for  the  incertainty  what  sum  was  due 
for  the  work.  292,  293 

Where  an  award  being  void  in  part 
shall  be  good  for  the  residue,  and 
where  void  for  the  whole.  293 

If  an  award  be  made  between  A,  of  the 
one  part  and  B,  of  the  other  part, 
whereby  it  is  awarded  that  A.  shall 
pay  10^  to  B*  and  5/.  to  a  stranger, 
and  that  B.  shall  give  A.  a  general 
release;  the  award  as  to  the  5/.  is 
void,  but  good  for  the  residue.    Ibid. 

An  award  that  one  of  the  parties  shall 
be  bound  to  the  other,  is  good 
enough,  but  not  that  he  shall  find 
surety  to  enter  into  a  bond.  337 

In  assumpsit  to  perform  an  award,  that 
the  defendant  should  pay  several  sums 
of  money  at  several  times ;  an  action 
lies  for  the  first  sum,  and  new  actions 
for  the  other  sums  toties  quoties  they 
shall  become  due.  IbicL 
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ASSIGNEE. 
Vide  Acceptance. 

A  lessor  may  accept  of  the  assignee  to 
be  his  tenant  when  he  please th.    182 

Whether  the  assignee  of  the  lessee  of 
tithes  is  chargeable  with  the  rent  re- 
served on  the  first  lease  or  not. 

S02,  303,  304 

If  rent  be  reserved  on  a  lease  for  years 
during  the  term  to  the  lessor,  his  exe- 
cutors, administrators  and  assigns, 
and  not  to  the  heirs ;  yet  by  the  grant 
of  the  reversion  the  rent  is  well  trans- 
ferred to  the  assignee.    369, 370, 371 

In  this  case  the  rent  being  transferred 
to  the  assignee,  the  law  also  transfers 
to  him  the  lessee's  covenant  for  pay- 
ment thereof,  as  incident  to  it      371 

ATTORNEY. 

Where,  and  in  what  cases  an  infant  may 
sue  or  appear  by  attorney,  and  where 
and  in  what  not  213 

Where  baron  and  ferae  sue  an  action 
they  sue  by  attorney,  for  the  baron 
makes  aa  attorney  for  them  both. 

Ibid. 

An  ideot  defendant  cannot  appear  by 
attorney.  335, 336 

AUDITA  QUERELA. 

Where  an  auditd  quereld  lies  to  dis- 
charge a  judgment  obtained  by  an 
executor  or  administrator,  because 
the  win  or  administration  was  repeal- 
ed or  annulled  after  the  judgment. 

149,  150 

AVERMENT. 

Vide  Judgment. 

Where  the  defendant  for  pleading  a 
false  deed,  or  denying  a  true  one, 
shall  be  fined,  and  where  only  a- 
merced.  191,  192,  193 

Where  the  plaintiff  or  defendant  shall 
be  amerced,  and  where  not.  226,  227 

There  ought  to  be  a  fault  precedent  to 
an  amercement.  227 

An  amercement  of  the  plaintiff  or  de- 
fendant is  rarely  or  never  levied.  Ibid, 

In  what  sum  every  nobleman  shall  be 
amerced.  Ibid, 


Q.  If  the   defendant  who  delays  the 
plaintiff  in  his  suit  shall  be  amerced,      4 
although  he  excuseth  himself  of  the 
wrong  ?  Ibid, 

Where  an  averment  by  these  words, 
eisdem  A.  ^  B.  habentibus,  &c.)  is 
as  well  as  (quod  pratt  A.  4r  B. 
habuerunt,  &c.)  60,  61 

In  an  assumpsit  against  an  heir  on  his 
promise  to  pay  money  due  on  his  an- 
cestor s  bond,  it  ought  to  be  averred 
that  the  obligor's  heirs  were  expressly 
bound.  136 

The  court  will  intend  a  personal  lien 
against  an  executor,  if  he  hath  assets, 
although  it  be  not  averred ;  but  not  a 
real  lien  against  an  heir  unless  it  be 
expressly  alleged.  Ibid. 

An  averment  adjudged  sufficient  after 
verdict  352 


B. 


BARON  AND  FEME. 

A  warranty  by  baron  and  feme  an- 
nexed to  an  estate  for  years  in  a  fine 
shall  bind  the  feme,  although  she  was 
covert  baron,  and  an  action  of  co- 
venant lieth  thereon  against  the 
feme.  180 

Where  baron  and  feme  sue  an  action 
they  sue  by  attorney,  for  the  baron 
makes  an  attorney  for  them  both. 

21S 

Where  baron  and  feme,  tenants  in  tail 
executed,  shall  become,  after  a  son 
born,  but  tenant  for  life.       385.  387 

If  a  feme  covert  be  tenant  for  life, 
and  the  baron  and  feme  accept  of  a 
greater  estate  from  him  in  reversion, 
yet  she  may  after  the  death  of  the 
baron  waive  it,  and  claim  her  former 
estate  for  life.  386,  387 

Where  baron  and  feme  shall  take  by 
entireties.  38 


CERTAINTY  AND  UNCER- 
TAINTY. 

Vide  Declaration,  Namb,  Vbrdict. 
Four  pair  of  hangings  uncertain.       74 
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An  award  void  for  the  uncertainty  of 
it.  291,  292 

A  quantum  meruit  pro  veslimentiSf  Sfc, 
found  and  provided,  certain  enough 
without  naming  the  particulars.    374 

More  certainty  is  required  in  trover 
than  in  a  quantum  meruit  Ibid. 


CERTIFICATE,  vide  Record. 

CHALLENGE- 

In  waste  it  is  a  good  cause  of  challenge 
to  jurors,  that  six  of  them  at  least 
have  not  had  the  view.  255 

If  the  court  awards  a  venire  to  officers 
of  a  wrong  place,  it  is  no  cause  of 
challenge  to  the  tLmy.  251  y  258 

If  a  venire  ariseth  at  JJale  in  the  hun- 
dred of  DaUy  and  the  court  awards 
a  vemre  de  viceneto  de  Sale  in  the 
hundred  of  Sale,  Q,  If  it  be  a  good 
cause  of  challenge  for  want  of  the 
hundredors  of  Bale  f  258 


CHANCERY. 

The  chancery  may  adjourn  any  cause 
depending  there  at  common  law, 
and  transmit  the  record  thereof  into 
B.  R.  to  be  determined,  either  after 
or  before  issue,  or  demurrer  joined. 
25,  26,  27. 

If  in  a  cause  depending  in  chancery  at 
common  law,  one  ot  the  defendants 
pleads  to*i6s»iie,  and  the  other  demurs, 
the  record  ought  to  come  into  B.  R. 
entire.  26,  27,  28 

No  man  ought  to  be  taken  or  impri- 
soned by  the  warden  of  the  Fleets 
or  by  his  command,  for  not  obeying 
the  decree  of  this  court,  without  a 
writ  awarded  out  of  it,  to  take  him, 
although  the  court  orders  that  he 
shall  stand  committed  to  the  said 
prison.  182 

CHARGE  AND  DISCHARGE. 

Where  the  moiety  of  lands  shall  be 
liable  to  the  charges  of  one  join- 
tenant,  notwithstanding  the  survivor- 
ship of  his  companion.  28 

If  a  judgment  be  recovered  against  two, 
and  one  dies,  the  charge  survives.  50 

VOL.  II.   PART  II. 


COMMON. 

Common  appurtenant  is  only  for  cattle 
levant  and  couchaut.  325,  326 

If  a  commoner  can  grant  licence  to 
another  to  put  his  cattle  into  the 
common,  such  licence  ought  to  be 
by  deed.  326,  327 

If  a  man  who  claims  common  appur- 
tenant puts  in  any  cattle  which  are 
not  levant  and  coucbant,  he  doth  an 
injury  to  the  lord,  and  shall  be  pu- 
nished as  a  trespasser  for  them.    327 

CONDITION. 

A  condition  to  defeat  a  feoffment  of 
land  ought  to  be  contained  in  the 
said  charter  of  feoffment,  or  in  an- 
other deed  sealed  at  the  same  time 
with  the  said  charter.  48 

Where  in  mutual  covenants,  the  words 
in  consideratione  performationis  inde^ 
will  make  a  condition  precedent,  and 
where  not  156,  157 

The  word  {pro)  makes  a  condition  in 
things  executory.  352 

CONSTRUCTION  OF  LAW. 

W^here  a  journey  is  reserved  on  a  lease 
for  years  to  be  performed  yearly; 
the  law  directs  how  many  years  it 
shall  be  performed,  namely,  during 
the  term,  and  no  longer.  168 

What  construction  the  law  will  make 
where  a  rent  is  reserved  generally, 
without  saying  to  whom.  369 

CONTRACT. 

In  arbitrament,  or  on  a  judgment,  or 
recovery  in  trespass  or  trover,  the 
law  gives  an  action  of  debt  as  on  a 
contract  raised  by  the  law.  66 

COPYHOLDS. 

The  copyholders  of  a  manor  may  have 
the  sole  and  several  pasture  in  the 
lord's  soil,  and  exclude  him. 

326,  327,  328 

Copyholders  can  in  nowise  prescribe 
against  their  own  lord,  nor  against 
any  other  but  only  in  the  name  of 
their  lord.  •         326 

N  N 
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A  custom  for  the  copyholder,  tenant  in 
tail,  to  make  a  lease  for  years  with- 
out licence  to  commit  a  forfeiture 
on  purpose  to  bar  the  entail,  and  to 
transfer  the  lands  over  to  any  other 
person^  is  a  good  custom,  and  is  but 
in  the  nature  of  a  surrender  or  com- 
mon recovery.  422 

If  such  forfeiture  be  presented  in  the 
copyhold-court,  and  the  lands  seised 
into  the  lord*8  hands,  the  lord  can- 
not admit  any  other  but  him  to 
whom  it  is  limited  by  the  tenant  so 
making  such  forfeiture.  Ibid. 

If  the  lord  admits  any  other,  and  after- 
wards sells  the  manor  to  a  stranger, 
by  whom  cestui  que  use  is  admitted  ; 
cestui  que  use  bath  a  good  title,  and 
shall  avoid  all  mean  acts  and  dispo- 
sitions done  by  the  lord,  as  it  would 
if  a  surrender  had  been  made  to  his 
use.  422 

CORPORATION. 

What  things  a  corporation  aggregate 
may  do  without  deed,  and  what  not. 

305 

COSTS. 

No  costs  of  suit  are  recoverable  in  an 
action  of  waste.  257 

If  costs  of  suit  are  given  by  the  jury 
where  they  are  not  recoverable,  yet 
the  court  will  ^ive  judgment  nuUo 
habito  respectu  to  the  costs,  although 
the  party  doth  not  release  them.  Ibid, 

COUNTERPLEA  OF  VOUCHER. 
Vide  Voucher. 

COUNTY-PALATINE. 
Elegit  to  a  county-palatine.  194 

COURTS. 

Vide  Admiralty.    Kino's  Bench. 
Chancery. 

Two  courts  cannot  join  in  making  exe- 
cution. 25 

Where  though  the  jury  have  found 
quod  concessit^  yet  the  court  will  ad- 
judge quod  relaxavit,  97 

Although  the  jury  find  expressly  that 


J,  S,  demised  for  life,  yet  if  they 
find  that  there  was  no  livery,  the 
court  will  adjudge  it  no  lease.    Ibid, 

The  court  will  intend  a  personal  lien 
against  an  executor  if  he  hath  assets, 
although  it  be  not  averred.  136 

The  court  will  not  intend  a  real  lien 
against  an  heir  unless  it  be  expressly 
alleged.  Ibid. 

The  court  cannot  recede  from  prior 
resolutions  and  judgments.  155 

The  court  will  not  doubt  of  that  which 
is  found  by  the  jury.  174 

To  what  courts  the  statutes  21  Jac. 
e.  13.  of  jeofails  extends.  258 

An  act  done  by  the  court  in  presenti 
ought  to  be  recorded  in  the  present 
tense,  and  not  in  the  preterperfect 

393 

COVENANT,  vide  Rent. 

If  one  of  the  parties  covenants  to  assure 
lands,  and  the  other  in  consideration 
of  the  same  covenant  performed,  co- 
venants to  pay  a  sum  of  money ;  he 
is  not  obliged  to  pay  the  money  un- 
til the  lands  are  assured.  156 

But  it  is  otherwise  if  the  covenant  had 
been  in  consideration  of  the  covenant 
to  be  performed.     Q,  Ibid. 

Where  in  mutual  covenants  the  words 
in  consideratione  perfofinationis  inde 
will  make  a  condition  precedent,  and 
where  not  156, 157 

If  the  covenant  on  the  one  part  be  ne- 
gative, and  the  affirmative  covenant 
on  the  other  part  be  in  consideratione 
performaHonis  inde^  although  the  ne- 
gative covenant  is  broken,  yet  the 
affirmative  covenant  ought  to  be 
performed.  156, 157 

A  negative  covenant  is  not  said  to  be 
performed,  until  it  becomes  impose 
sible  to  break  it  Ibid. 

In  covenant  on  a  warranty  of  lands  for 
years,  the  plaintiff  ought  to  shew 
what  estate  or  right  he  who  entered 
into  the  lands  had  at  the  time  of  bis 
entry  ;  and  it  is  not  sufficient  to  aver 
that  he  had  a  good  title. 

178,  179,  180, 181 

What  warranty  is  only  a  covenant  in 
the  personal  lien.  ISO 

An  action  of  covenant  lieth  against  a 
feme  on  a  warranty  by  her  and  her 
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baron,  annexed  to  an  estate  for  years 
in  a  fine.  Und. 

Where  by  the  grant  of  the  reversion 
the  rent  reserved  on  a  lease  for  years 
is  well  transferred  to  the  grantee ; 
the  law  transfers  to  him  the  lessee's 
covenant  likewise  for  the  payment 
of  it  as  incident  to  the  rent.  371 

If  in  an  action  of  covenantsome  breaches 
are  well  assigned,  and  others  ill,  and 
the  defendant  demurs  on  the  whole 
declaration,  the  plaintiff  shall  have 
judgment  for  those  breaches  which 
are  well  assigned,  and  shall  be  barred 
for  the  residue.  380 

CUSTOM. 
Vide  London. 

A  custom,  that  the  customary  tenants 
of  a  manor  have  solam  et  separalem 
jHuiuram  in  the  lord's  soil,  adjudged 
a  good  custom.  328 

Although  the  lord  hath  no  interest  in 
the  herbage,  yet  if  any  other  who 
hath  no  right  puts  in  his  cattle  to 
feed  there,  the  lord  may  distrain 
them  for  damage-feasant  Ibid, 

A  custom  to  commit  a  forfeiture  to  bar 
the  entail  of  a  copyholdj  good.     422 

D. 

'  DAMAGES. 

In  trespass  of  assault  and  battery 
against  two,  if  one  pleads  to  issue 
and  the  other  demurs,  yet  the  da- 
mages shall  be  assessed  entirely 
against  them  both.  26 

Where  a  jury  who  try  the  issue  ought 
to  inquire  of  the  damages  on  the 
demurrer  also.  Ibid. 

In  debt  on  a  bill  obligatory,  if  the 
plaintiff  hath  judgment  by  default 
or  confession,  the  course  of  B.  R. 
and  C.  B.  is  to  tax  the  damages  oc- 
easione  detentionis  debiti  as  well  as 
the  costs  of  suit,  if  the  plaintiff  as- 
sents. 107 

If  the  plaintiff  will  not  assent,  he  shall 
have  a  writ  of  inquiry  of  damages 
occasione  detentionis  ddfiti  if  he  will ; 
but  this  is  in  the  election  of  the 
plaintiff,  and  not  of  the  defendant. 

Ibid. 


The  interest  may  be  included  in  the 
damages.  107 

Where  the  plaintiff  declared  for  pro- 
curing the  departure  of  his  appren- 
tice, and  for  the  loss  of  his  service 
per  totum  resid  termini  of  his  ap- 
prenticeship, and  the  jury  assessed 
damages  generally,  judgment  was  ar- 
rested, because  it  appeared  that  the 
said  term  was  not  expired.    170,  171 

Where  the  jury  finding  for  the  plaintiff 
ought  to  assess  the  damages  as  the 
plaintiff  hath  alleged  them  in  his  de- 
claration. 171 

When  damages  are  assessed  generally, 
it  shall  be  intended  that  they  were 
assessed  according  to  the  declar- 
ation. Ibid. 

Damages  ought  to  be  taxed  for  the 
time  past  before  the  exhibiting  of 
the  bill  or  writ  only,  and  not  to  the 
verdict  given.  Ibid. 

In  an  action  wherein  damages  are  to 
be  recovered,  the  damages  are  divi- 
sible. 207.  879 

DAY. 
Vide  Issue.    Lest. 

Where  in  trespass  the  day  ought  to  be 
traversed,  and  where  not.  295 

DEBT. 

Where  the  law  gives  an  action  of  debt, 
as  on  a  contract  raised  by  the  law. 

66,67 

Where  debt  lies  for  an  escape,  vide 
Escape. 

Where  an  action  of  debt  does  not  lie 
until  the  last  day  of  payment  of  the 
whole  be  passed.  303 

After  acceptance  of  rent  from  the  as- 
signee, debt  does  not  lie  against  the 
first  lessee  for  the  rent  reserved.  304 

DECLARATION. 

Vide  Action  on  the  Case  on 
Assumpsit.     Certainty. 

In  trover  the  plaintiff  declares  for  ten 
pair  of  curtains  and  valance,  it  is 
certain  enough.  74 

In  debt  on  a  bill  obligatory  for  pay- 
ment of  money  to  the  plaintiff  as  soon 
as  several  bills  of  costs  shall  be  de- 
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bated  and  settled ;  it  ought  to  appear 
in  the  declaration  that  the  bills  were 
settled,  or  that  some  fault  was  in  the 
defendant,  wherefore  they  were  not 
settled.  107,  108 

Where  a  submission  is  to  arbitrators* 
and  if  they  cannot  make  any  award, 
then  to  an  umpire,  and  the  award 
and  umpirage  are  limited  to  the 
same  day ;  if  the  umpire  makes  an 
umpirage,  the  plaintiff  ought  to  shew 
in  his  declaration  why  the  arbitrators 
could  not  make  an  award.     ISO,  1S2 

A  declaration  against  a  sheriff  that  he 
suffered  his  prisoner  to  escape,  and 
had  returned  a  cepi  carpus  et  paratutn 
habeoj  whereas  in  fact  he  had  not 
the  body  at  the  return  of  the  writ 
Q,  If  this  declaration  was  for  the 
false  return  only,  or  for  the  escape 
only,  or  for  both  ?  154,  155 

In  assumpsit  to  perform  an  award, 
whereby  it  was  awarded  that  the 
defendant  should  give  a  bond  with  a 
sufficient  surety,  if  the  breach  be  as- 
signed that  the  defendant  himself 
hath  not  given  any  bond  according 
to  the  award,  the  award  is  good.  337 

A  declaration  on  the  statute  of  hue  and 
cry  insufficient,  because  the  plaintiff 
did  not  shew  the  particulars  of  the 
goods  taken  and  carried  away,  nor 
that  they  were  the  goods  of  the 
plaintiff  himself,  but  generally  that 
they  were  in  his  custody.  379 

Where  a  declaration  may  be  good  in 
part,  and  ill  in  part.  379,  380 

Where  on  a  demurrer  on  the  whole 
declaration  the  plaintiff  shall  have 
judgment  for  that  part  which  is  suf- 
ficient, although  another  part  be  in- 
sufficient. 380 

The  not  shewing  the  letters  of  admi- 
nistration in  court  by  an  adminis- 
trator, is  only  matter  of  form,  and 
not  a  fault  in  the  declaration  itself; 
but  an  omission  of  a  thing  which 
ought  to  be  inserted  after  the  end  of 
the  declaration.  Per  Hale  Ch.  J.  402 

DEEDS. 

Vide  JOINTENANTS. 

What  things  a  corporation  aggregate 
may  do  without  deed,  and  what  not 

305 


Where  a  licence  ought  to  be  by  deed. 

327,3^ 

A  garden  will  pass  in  a  conveyance  by 

the  name  of  a  messuage.  401 

DEFEAZANCE. 

Where  in  debt  on  bond  judgment  was 
given  against  the  defendant  because 
he  had  pleaded  a  defeazance  made 
after  the  making  of  a  bond,  and  not 
at  the  same  time  with  the  bond.    48 

A  bond,  judgment  or  statute,  may  be 
defeated  by  a  defeazance  made  after- 
wards. Ibid. 

A  defeazance  is  but  a  conditional  re- 
lease. IhuL 

The  difference  between  a  defeazance 
of  a  thing  vested  and  of  a  thing  ex- 
ecutory. Ibid. 

A  defeazance  of  a  feoffment  of  lands 
contained  in  the  same  charter  of 
feoffment  or  in  another  deed  sealed 
at  the  same  time,  Is  good :  but  if 
sealed  afterwards,  it  is  void.       Ibid. 

DEMURRER, 

Vide  Sheriff. 

Where  a  demurrer  to  a  voucher,  or  to 
a  counterplea  of  voucher,  shall  be 
peremptory  to  the  tenant        40,  41 

Where  the  ill  conclusion  of  a  plea  is 
matter  of  substance  whereof  advan- 
tage may  be  taken  on  a  general  de- 
murrer. 190 

Where  on  a  demurrer  on  the  whole 
declaration,  the  plaintiff  shall  have 
judgment  for  that  part  which  is  sof- 
ticient  although  another  part  be  in- 
sufficient. 380 

Where  in  covenant  for  not  repairing, 
&c.  a  messuage,  the  defendant  plead- 
ed that  before  the  exhibiting  of  the 
bill>  &c.  it  was  repaired,  &c.  and 
the  plaintiff  demurred  spectJilly,  be- 
cause not  shewn  by  whom,  judg- 
ment was  given  for  the  plaintiff. 

421,  42S 

DEPARTURE. 

If  the  defendant  pleads  non  dammfiea" 
ius  generally,  to  which  the  plaintiff 
replies,  and  shews  how  he  was  dam- 
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nified,  and  the  defendant  rejoins  that 
this  damnification  was  de  injurid  sud 
proprid  ;  it  is  a  departure  from  the 
first  plea  in  bar.  84 

In  debt  on  bond  to  perform  an  award, 
if  the  defendant  pleads  no  award,  and 
afterwards  rejoins  that  the  award  was 
not  tendered  according  to  the  con- 
dition of  the  bond,  it  is  a  departure 
from  the  plea  in  bar.  189^  I90 

DEVASTAVIT. 

If  it  be  found  that  executors  have  sold, 
eloigned,  and  to  their  own  use  con- 
verted and  disposed  of  the  goods  and 
chattels  of  the  testator,  they  shall  be 
charged  de  bonis  propriis,  although 
there  be  no  devastavit  403 


DEVISE. 

A  devise  to  A.  ifJB.  shall  have  no  issue 
male  after  the  death  of  C  and  if  JB. 
hath  issue  male>  A.  shall  have  5/.  in 
lieu  of  the  lands ;  S.  hath  issue  male, 
C7.  dies,  the  issue  male  dies,  the  5/. 
are  tendered  to  A.  who  refuses  it 
QwBre,  111 

1.  If  A,  shall  have  an  estate  for  life, 
although  the  issue  male  survived  C.  ? 

Ibid. 

2.  If  he  shall,  yet  if  the  tender  do  not 
come  too  late  after  the  death  of  the 
issue  male?  111.212 

3.  Whether  any  tender  be  requisite  or 
not?  112 

A  man  devises  a  yearly  rent  out  of 
lands  to  a  woman  for  her  life;  but 
if  she  shall  be  married,  then  his  exe- 
cutor shall  pay  her  100/.  and  the  said 
rent  shall  cease  and  return  to  the  said 
executor ;  there,  if  she  marries  in  the 
devisor's  life- time,  she  shall  never 
have  the  rent;  but  if  she  marries 
after  his  death,  she  shall  have  the 
rent  until  the  100/.  are  paid.        198, 

199,200 

If  in  this  case  the  devisee  shall  be  mar- 
ried in  the  life-time  of  the  devisor ; 
Quaref  Whether  she  can  recover  the 
100/.  in  the  spiritual  court,  as  a  le- 
gacy after  the  devisor  s  death  ? 

198,  199 


A  man  deviseth  the  inheritalice  of  his 
land  to  his  wife  for  her  life,  and 
afterwards  to  the  son  which  she  shall 
have,  if  she  causes  him  to  be  called 
by  his  Christian  and  surname,  Samp- 
son SlteUon;  and  if  he  dies  under 
the  age  of  21  years,  then  to  the 
heirs  of  the  devisor ;  the  devisor  dies, 
the  wife  marries  with  a  JBroughion, 
and  a  son  is  born,  who  is  christened 
Sampson  Shelton.  380,  381 

QiMere, 

1.  Whether  the  son  shall  take  the  re- 
mainder, because  he  is  not  called 
Sampson  Shelton  only,  but  Sampson 
Shelton  Broughton  9  384> 

2.  Whether  it  was  not  the  devisor's 
intent  that  the  son  should  take  upon 
him  the  surname  of  Shelton  f 

384,385 

3.  Whether  the  words  (cause  him  to  be 
called)  are  not  as  much  as  to  say 
(cause  him  to  be  christened)?    Ibid. 

4.  Whether  the  devisor  intended  that 
the  son  which  the  wife  should  have 
by  another  husband  than  the  devisor 
himself,  should  have  the  land  de- 
vised ?  387 

5.  Admitting  the  remainder  vested  in 
the  son;  what  estate  he  shall  have 
by  the  devise,  whether  an  estate  for 
life,  or  in  fee  ?  388 

In  this  case  it  was  held  clearly,  that  if 
it  was  a  devise  in  fee  to  the  son, 
which  the  feme  should  have  by  an- 
other husband,  yet  the  reversion  was 
not  in  abeyance,  till  it  should  be 
known  whether  the  contingency 
would  happen  or  not^  but  that  it  was 
in  the  heir  of  the  devisor  by  descent 

382 

A  devise  to  1st  son  of  lands  in  A.  to  2d 
son  of  lands  in  B,  and  3d  son  of  lands 
in  C,  and  that  if  any  of  them  died 
the  others  surviving  should  be  his 
heir ;  the  devisor  dieth,  and  the  re- 
version descends  to  his  first  son  ;  ad- 
judged, that  his  estate  for  life  was 
merged  in  the  reversion.  366 

Where  a  contingency  is  limited  to  de- 
pend upon  an  estate  of  freehold, 
which  is  capable  of  supporting  it,  it 
shall  never  be  construed  to  be  an 
executory  devise,  but  a  contingent 
remainder.  388 
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DISCONTINUANCE.  ERROR. 


Of  Action. 
Where  in  debt  on  bond  for  performance 
of  an  award,  the  plaintiflP  had  mis- 
taken the  day  of  the  tender  of  the 
award,  the  court  after  demurrer 
joined  gave  him  leave  to  discontinue 
his  action  on  payment  of  costs. 

7S,  74 

OfEstaU. 
Tenant  for  life,  remainder  in  tail  on 
contingency,  remainder  over  in  tail, 
in  esse :  a  fine  levied  by  tenant  for  life 
and  him  in  remainder  in  tail  in  esse 
will  not  make  any  discontinuance. 

386 

DISTRESS. 

The  grantee  of  the  reversion  may  dis- 
train for  a  heriot  166 

If  the  cattle  get  into  any  land  and  the 
lord  dbtrwn  them,  the  distress  is  law- 
ful. 289,  290 

Where  it  is  not  material  whether  the 
cattle  were  levant  and  couchant,  or 
not.  ^*»^ 

Where  the  cattle  escape  out  of  a  close 
next  adjoining,  adjudged,  that  they 
may  be  distrained  for  rent  although 
they  escape  by  the  default  of  the 
fences,  which  the  party  distraining 
ought  to  have  repaired.  Ibid, 

Where  the  lord  of  the  soil  may  distrain 
for  damage-feasant,  though  he  hath 
not  interest  in  the  herbage.  328 

E. 

ECCLESIASTICAL  PERSONS. 

Vide  Lease. 

EJECTMENT. 
Vide  Judgment.    Election. 

Where  the  lessor  shall  have  his  election 
to  sue  the  lessee  or  his  assignee  for 
rent  arrear.  182 

ELEGIT. 
Vide  Execution. 


Vide  Process. 

Where  the  defendant  may  assign  that 
for  error  which  is  to  his  advantage, 
and  where  not  46,  47 

If  a  grand  cape  be  awarded  against  the 
tenant  on  his  appearance,  and  default 
afterwards  in  the  said  term,  and  on 
the  return  of  the  grand  cape  judg- 
ment be  given  for  the  demandant, 
yet  that  is  not  assignable  for  error, 
because  it  was  for  the  tenant's  ad- 
vantage. 47 
A  misericordia  entered  in  a  judgment 
for  a  capicUur  is  assignable  for  error, 
although  it  is  for  the.  benefit  of  the 
party  against  whom  the  judgment  was 
given.                                           Ibid, 
Where  an   infant  defendant  was  ad- 
mitted to  sue  by  his  next  friend  in 
an    action   of    ejectment,   adjudged 
error.  95 
If  a  guardian  be  admitted  to  sue  for  an 
in^nt  tenant,  or  defendant,  it  is  no 
error.                                             Ibid, 
Where  in  a  common  recovery  it  ap- 
pears  that  an  infant  being  tenant, 
appeared  by  his  guardian,  and  it  is 
afterwards  said,  that  he  came  in  his 
proper  person ;  the  words  in  his  pro- 
per person  are  idle  and  superfluous, 
and  will  not  make  the  recovery  er- 
roneous. 96 
Where  in  an  action  of  debt  against  a 
sheriff  for  an  escape,  the  sheriff  can- 
not take  advantage  of  error  in  the 
execution.                                      101 
If  an  infant  be  sued,  and  appear  by 
attorney   where    he   ought  to  have 
appeared  by  guardian,  it  is  error. 

212,  213 
The  custom  of  London  for  suing  a  spe- 
cial commission  of  errors  there.  255> 

254.256 
The  judges  commissioners  there  ought 
not  only  to  reverse  the  erroneous 
judgment  in  the  hustings,  but  also  to 
give  such  judgment  as  the  hustings 
ought  to  have  given.  ^ 

How  the  court  of  king's  bench  will 
proceed  on  a  writ  of  error  brought 
to  reverse  an  erroneous  judgment  in 
the  common  pleas,  or  in  the  king's 
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bench  in  Irelandy  or  in  Wales.    256^ 

257.  319 

A  writ  of  error  to  certify  the  record  of 
a  plaint  before  the  mayor^  constables 
of  the  staple,  and  the  sheriffs  and 
bailiffii  shall  be  taken  distributively  ; 
sciliceif  before  all  the  officers  afore- 
saidy  or  any  of  them.  292 

In  a  writ  of  error  the  K.  B.  ought  to 
make  the  same  award,  and  give  the 
same  judgment  as  the  C.  B.  ought  to 
have  done.  256.  319 

Where  on  a  writ  of  error  it  was  used  to 
award  a  repleader.  319 

If  the  avowry  be  insufficient,  and  the 
jury  find  agunst  the  avowant,  judg- 
ment shall  not  be  reversed^  for  error 
in  the  plea  in  bar,  or  other  subse- 
quent proceedings.  Ibid. 

That  an  ideot  defendant  appeared  by 
attorney  assigned  for  error.  335,  336 

In  the  award  of  a  venire  facias  super  quo 
prmceptum  fuit  vice  com\  Sfc.  is  error, 
for  it  ought  to  have  been  preceptum 
esL  393 

ESCAPE. 

Where  the  plaintiff  had  recovered  55L 
\0s,  and  the  au  so.  on  which  the  de- 
fendant was  taken  in  execution,  was 
but  for  51/.  25.  and  the  plaintiff  in  an 
action  of  debt  for  an  escape,  recovered 
against  the  sheriff  the  said  55L  10«. 
This  mistake  in  the  execution  is  not 
assignable  for  error.  101 

ESPECIALTY. 

Where  a  man  may  wage  his  law  against 
an  especialty,  and  where  not.         65 

ESTATE. 
Vide  Barok  and  Feme.  Remainder. 

Where  the  particular  estate  shall  be 
merged  by  the  accession  of  the  rever- 
sion or  remainder,  and  where  not 

386,  387,  388 

A  devise  to  one  son  of  lands  in  i^.  to  a 
second  son  of  lands  in  B.  and  to  a 
third  son  of  lands  inX7.  and  that  if 
any  of  them  died,  the  others  surviving 
shall  be  his  heir;  the  devisor  died, 
and  the  reversion  descended  to  his 
first  son :   Adjudged  that  his  estate 


for  life  was  merged  in  the  reversion. 

386 
Where,  although  an  estate  for  life,  on 
which  a  contingent  remainder  de- 
pends, and  the  remainder  over  in  esse 
are  closed  in  the  same  person,  yet 
they  shall  be  opened  and  disjoined  to 
let  in  the  contingent  remainder.   387 

EXECUTION. 

Vide  Administrator.  Sheriff. 

Where  one  of  the  defendants  pleads  to 
issue,  and  the  other  demurs,  and  the 
plaintiff  hath  judgment  on  the  de- 
murrer, there  shall  be  a  ceiset  executio 
quousque  placitum  terminiuur  on  the 
issue.  '       f         24 

Two  courts  cannot  join  in  maJ^ing  an 
execution.  25 

What  property  the  sheriff  hath  in  goods 
taken  in  execution.  47.  344 

If  the  party  himself  keeps  the  tenant  by 
elegit  out  of  the  lands  extended,  the 
tenant  by  elegit  may  hold  over ;  but 
if  a  stranger  keeps  out  the  tenant  by 
ehgity  he  shall  not  hold  over,  but  is 
put  to  his  action  of  trespass  against 
the  stranger.  72' 

Where  an  administrator  hath  judgment 
and  execution  for  a  debt  Or  duty  due 
to  the  intestate,  and  the  administra- 
tion is  afterwards  repealed,  the  de- 
fendant shall  be  discharged  against 
the  plaintiff,  and  be  chargeable  to 
the  new  administrator  in  a  new  ac- 
tion. 149,  150 

Whether  a  ^.^o.  on  a  judgment  in  the 
court  of  king's  bench,  will  run  in 
Wales.  199 

An  elegit  to.the  county-palatine.    Ibid. 

Where  the  sheriff  returns  on  a  Ji.  fa. 
that  he  hath  seized  goods  of  a  less 
value  than  the  debt,  which  were  res- 
*  cued ;  and  that  nulla  alia  bona,  ^c. 
the  plaintiff  cannot  sue  new  execu- 
tion, but  only  for  the  surplus  above 
the  value  of  the  goods  rescued.     344 

A  venditioni  exponas  cannot  be  awarded, 
if  it  appears  that  the  goods  are  out 
of  the  sheriff's  hands.  Ibid. 

Where  the  sheriff  suffers  goods  taken 
in  execution,  and  returned  of  such  a 
value  to  be  rescued  out  of  his  hands, 
a  scire  facias  lies  to  have  execution 
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against  him  of  the  mooey»  according 
to  the  value  returned.  S44,  345 

EXECUTOR. 

Vide  Averment. 

If  judgment  be  given  on  default  against 
an  executor  in  debt  on  the  testator's 
bill  obligatory,  the  damages  occcuione 
deterUionis  debiti  may  be  taxed  with 
the  plain tiflTs  assent,  and  shall  be 
levied  si  narin  Sfc,  de  bonis  propriis  of 
the  executor.  107 

In  an  action  brought  by  executors,  all 
the  executors  (though  some  of  them 
are  under  the  age  of  seventeen  years) 
ought,  to  be  named  in  the  bill  or 
writ.  213 

Qu^BTCy  If  an  infant  being  sole  execu- 
tor, may  sue  or  appear  by  attorney  ? 

If  there  be  some  executors  of  full  age, 
and  some  under  age,  they  may  all  sue 
or  appear  by  attorney  ;  and  those  of 
full  age  may  make  an  attorney  for 
the  others  under  age.  IbicL 

Judgment  given  immediately  dgainst 
executors  on  their  pleading  no  assets 
in  their  hands,  to  be  executed  when 
assets  shall  happen.  226 

Where  in  this  case  the  executors  were 
amerced  for  their  delay.        226,  227 

What  shall  be  intended  by  the  words  in 
an  inquisition  returned  by  the  sheriff, 
that  the  executors  bona  et  cataUa 
testatoris  vendiderunty  ekmgaverunt^ 
et  in  usum  suum  proprium  converte- 
runt  et  disposuerunL  403 

If  it  be  found  that  the  executors  ren- 
diderunit  Sfc.  they  shall  be  charged 
de  bonis  propriis^  although  there  be 
no  devastavit,  •  Ibid. 

EXPOSITION  OF  WORDS. 

Decern  par  velor  et  ttgulor.  74 

The  words  ad  sequend,  signify  not  only 
simply  ad  prosequend.  but  also  ad 
defende?ul.  and  may  be  indifferently 
applied,  either  to  the  demandant  or 
plaintiff,  or  to  the  tenant  or  defend- 
ant. 95 
The  extent  of  the  word  concessi,  96 
In  consideration  of  a  covenant  perform^ 
ed ;  in  consideration  of  a  covenant  to 
be  performed.                                  136 


In  cons,  performationis  inde.    1 56, 157 

The  word  nabens  being  a  participle  of 
the  present  tense,  refers  to  the  same 
time  as  the  verb  doth,  to  which  it  is 
joined.  180 

Where  the  words  contra  fomugm  et 
effectum,  &c.  shall  be  construed  a 
conclusion  in  law,  and  not  matter  of 
fact.  181 

Where  a  scilicet  being  contrary  to  the 
matter  precedent  is  void.      29Q>  291 

The  word  mtituo  signifies  as  well  to 
borrow  as  to  lend.  291 

Pro.  352 

EXPOSITION  OF  SENTENCES. 
Vide  Pleadings. 

Sunday  is  dies  non  juridicus.  42 

Ad  ea  qwB  frequentius  accidunt  jura 
adaptantur.  67 

Where  the  addition  of  useless  and  im- 
pertinent words  will  not  hurt.  79,  80 

Where  in  a  common  recovery  it  was 
entered,  that  the  infant  (the  tenant) 
per  J.  M.  qui  admissus  est  ad  sequend. 
for  the  infant  ut  guardianus  ipsituin 
proprid  persond  sud  venity  &c.  it  shall 
be  construed,  that  the  infant  came 
per  ffuardianum,  which  guardian  was 
in  proprid  persond  sud.  96 

The  better  construction  is  to  be  taken 
to  support  a  judgment  Ibid. 

The  law  abhors  circuity  of  action.  150 

Where  words  which  would  be  vain  and 
idlevas  to  the  sentence  wherein  they 
are  placed^  shall  have  their  operation 
on  a  subsequent  sentence.  166 

Quoties  in  verbis  nulla  estambiguUas,ihi 
nulla  expositio  contra  verba  expressa 
Jienda  est.  167 

Modus  et  conventio  vincunt  legem.  Ibid. 

Where  the  words,  A.  habensjus  et  titu- 
lum^  &c.  intravit,  shall  be  construed 
that  A  entered,  and  then  had  title.  180 

Where  a  sentence  in  the  conjunctive, 
shall  be  taken  in  the  affirmative  and 
distributively.  292 

Where  by  insensible  words  inserted  in  a 
sentence,  the  whole  sentence  was  ad- 
judged insensible,  though  it  was  per- 
fect without  them.  306 

Utile  per  inutile  non  vitiatur.  306.  369 

Expressio  eorum  qu4B  tacite  insunt  ni^H 
operatur.  351 

Expressio  unius  estexclusio  alterius.S'iO 
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Where  the  recital  in  the  condition  of  a 
bond  shall  restrain  the  subsequent  in- 
definite words.  413, 414 


FINE  OF  LANDS, 

On  what  warranty  in  a  fine  by  baron 
and  feme,  an  action  of  covenant  lieth 
against  the  feme.  180 


FAIRS.    MARKETS. 
Vide  Rent. 

A  new  fair  or  market,  erected  in  a  town 
near  to  an  ancient  fair  or  market,  to 
be  held  the  same  day  with  the  said 
ancient  fair  or  market  is  a  nuisance. 

173 

If  a  new  fair  be  erected  without  patent 
in  a  town  near  to  an  ancient  market, 
it  may  be  a  nuisance,  though  they  are 
held  on  different  days.  173,  174 

In  an  action  on  the  case  for  erecting 
such  new  market  to  the  nuisance  of 
the  ancient  market ;  if  the  jury  find 
for  the  plaintiff,  the  court  will  not 
doubt  of  the  nuisance,  although  it 
appears  that  they  are  held  on  differ- 
ent days.  174' 

A  market  erected  without  a  patent  or 
prescription,  is  illegal.  Ibid* 

FALSE  JUDGMENT. 

In  a  writ  of  false  judgment  brought  on 
a  judgment  in  a  plea  of  land  in  an- 
cient demesne,  if  the  judgment  against 
the  demandant  be  erroneous,  he  shall 
only  be  restored  to  his  action,  but 
shall  not  have  judgment  to  recover 
seisin  of  the  land.  S56 


FEME. 
Vide  Baron. 

FEOFFMENT. 
Vide  Defea2anc£.    Tail. 


FORFEITURE. 

A  custom  to  commit  a  forfeiture  to  bar 
the  in  tail  of  a  copyhold,  is  good.  422 


G. 

GRANT- 

The  word  concessi  is  of  a  general  extent, 
and  may  amount  to  a  grant,  feoff* 
ment,  gift,  lease,  release^  confirma- 
tion or  surrender.  96 

GUARDIAN. 

Vide  Infant. 

Where  the  entry  of  admission  of  the 
guardian  of  an  infant  tenant  or  de- 
fendant, is  good,  and  where  not    95, 

96 

H. 

HEIR. 

Vide  Averment. 

If  the  heir  is  not  expressly  bound  in  his 

.  ancestor's  bond,  he  is  not  bound  at 
all,  although  he  hath  promised  to 
pay  the  money  thereon  due,  136 

Where  a  rent  shall  go  to  the  heir^  not- 
withstanding the  want  of  the  word 
(heirs)  in  the  reservation,  and  where 
not  368,  869,  370,  371 

Where  the  father  seised  in  fee,  and  his 
son  an  heir  apparent,  make  a  lease 
for  years  to  commence  on  the  father's 
death,  rendering  rent  to  the  son  by 
his  proper  name,  the  son  shall  never 
have  this  rent  370 


FINE- 
Vide  Judgment. 

Where  the  defendant  for  pleading  a 
false  deed,  or  denying  a  true  one, 
shall  be  fined,  and  where  only  amer- 
ced. 191,  192,  193 


HERIOT. 

Where  a  lease  is  made  to  A*  for  ninety- 
nine  years,  if  A.  and  B.  vel  ear.  alter 
tarn  diu  vivere  continfferett  to  com- 
mence after  the  death  of  C.  reddendo 
et  eolvend,  SL  pro  et  in  nomine  herioH 
on  the  respective  deaths  of  A.  and 
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JB.  and  A.  dieth,  living  C.  the 
heriot  b  of  the  same  nature  with  the 
rent,  and  is  not  payable  by  the  exe- 
cutors of  A,  by  the  opinion  of  three 
judges.  165,  166 

A  heriot  shall  go  with  the  reversion  as 
a  rent,  and  the  grantee  of  the  rever- 
sion shall  likewise  have  it.  166 

HIGHWAY. 

Where  a  man  ineroaches  on  the  high- 
way,  he  is  liable  to  repair  it,  by  rea- 
son of  the  incroachment  only,  and  not 
by  reason  of  the  land  incroached. 

160,  161 

Where  a  man  ineroaches  on  the  high- 
way,* and  afterwards  lays  the  in- 
croachment open  .to  the  way^  he  shall 
be  discharged  for  the  future  from 
repairing  it.  Ibid. 

Where  a  man  is  obliged  to  repair  an 
highway  ratione  tetiurcs  of  any  land ; 
although  he  lays  them  open  to  the 
way^  yet  he  is  always  obliged  to  re- 
pair the  way.  161 


I. 


IDEOT. 

An  ideot  defendant  cannot  appear  by 
attorney.  335,  336 

IMPRISONMENT. 
Vide  Chancery. 

INDICTMENT. 
Vide  Jeofails.  Verdict. 

INFANT. 

Vide  Guardians. 

At  what  time  an  infant  may  prosecute 
his  action  after  the  years  limited 
by  the  statute  21  Jac.  cap.  16.  are 
elapsed.  121 

Where  an  infant  ought  to  sue  by  guar- 
dian or  prochein  amie^  and  appear  by 
guardian  and  not  by  attorney,  where 
it  is  his  own  right.  212,  213 

Where  an  infant  executor  may  sue  or 
appear  by  attorney,  and  where  not. 

213 


Vide  ExacuTORS. 

In  an  action  brought  by  executors^  all 
the  executors  (though  some  of  them 
are  under  the  age  of  seventeen  years) 
ought  to  be  named  in  the  bill  or 
writ.  Knd. 


INHABITANTS. 

What  persons  are  inhabitants  within 
the  intent  of  the  statute  13  £.  1. 
cap.  2.  of  hue  and  cry.  423 


INQUIRY  OF  DAMAGES. 
'    Vide  Damages. 

INQUISITION. 

JOIMTENANTS. 

If  a  jointenant  in  fee  acknowledges  a 
recognizance,  and  afterwards  both 
the  jointenants  bargain  and  sell  the 
land  in  fee  to  a  stranger,  who  recon- 
veys  to  them,  and  the  conusor  dies,  a 
moiety  of  the  land  shall  be  charged 
with  the  recognizance,  notwithstand- 
ing the  survivorship.  28 

If  there  be  three  jointenants  for  life, 
and  one  of  them  by  his  deed  grants 
all  his  right  to  the  land  in  jointure 
to  another  of  the  jointenants,  the 
deed  is  sufficient  to  pass  the  pur- 
party  of  him  who  made  it  to  the 
other  to  whom  it  was  made.  96 

A  release  is  a  proper  conveyance  for  a 
jointenant  to  pass  his  estate  to  the 
other.  97 

A  natural  person  and  a  corporation 
cannot  be  jointenants.  319 

If  there  be  three  jointenants  for  life, 
and  afterwards  the  reversion  is  grant- 
ed to  one  of  them,  the  jointure  is 
severed  for  the  third  part  of  that 
jointenant  to  whom  the  reversion 
was  so  granted.  386,  387 

If  land  is  given  to  three  men,  and  to 
the  heirs  of  one  of  them,  they  are 
jointenants  of  the  freehold,  and  the 
survivor  shall  take  place,  and  there  is 
no  merger.  387 
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ISSUE. 

How  it  shall  be  joined.  190 

In  an  action  for  damages,  according  to 
the  loss  which  the  plaintiff  hath 
sustained,  every  part  ought  to  be  put 
in  issue.  206 

Where  the  day  or  place  of  demise 
ought  not  to  be  put  in  issue.  317)  318 

JEOFAILS. 

Vide  GIouc.  cap.  5.  32  H.  8.  cap.  30. 
21  Jac.  cap.  13. 

The  faults  in  proceedings  on  indict- 
ments are  excepted  out  of  the  statutes 
ofjeofails.  308 

Where  the  insufficiency  of  the  pleading 
of  a  licence  is  aided  by  the  statutes 
ofjeofails  after  verdict  552 

Where  an  averment  is  adjudged  suffi- 
cient after  verdict.  Ibid, 

JUDGMENT. 

Vide  Administrator.  Charge.  Con- 
tract. Defeazancs.  False  Judg- 
ment. 

Where  judgment  shall  be  given  in  B.R. 
on  a  record  transmitted  there  by  the 
chancery.  27 

Where  the  tenant  appears  in  chief  on 
the  summons,  and  the  demandant 
counts  against  him,  and  the  tenant 
nihil  dicity  but  makes  default  in  the 
same  term ;  peremptory  judgment  of 
seisin  shall  be  given  against  him  with- 
out any  award  of  a  grand  or  petit 
cape.  46 

A  misericordia  entered  in  a  judgment 
for  a  capiatur  is  assignable  for  error, 
although  it  is  for  the  benefit  of  the 
party.  47 

The  better  construction  is  to  be  made 
in  maintenance  of  a  judgment.        96 

Where  judgment  was  reversed,  because 
it  appeared  that  the  money  demanded 
was  not  yet  payable.  107^  108 

Id  ejectment,  if  it  appears  by  the  record 
of  a  special  verdict,  that  the  plaintiff 
had  priority  of  possession,  and  no 
title  was  found  for  the  defendant;  the 
plaintiff  shall  have  judgment        112 

In  assumpsit  against  an  heir  on  his  pro- 
mise to  pay  money  due  on  his  father's 
bond  ;   judgment  was  stayed   after 


verdict  for  want  of  an  averment,  that 
the  heirs  of  the  obligor  were  bound. 

136 

Where  judgment  was  arrested  for  the 
uncertainty  of  the  verdict.  171 

The  defendant  pleaded  a  false  deed  to 
be  the  plaintiff's  deed ;  and  after- 
wards relictd  verificaHone  acknow- 
ledged it  was  not  the  plaintiff's  deed, 
or  cognovit  actionem.  Qtuere,  if  he 
shall  be  fined,  and  a  capiatur  en- 
tered against  him,  or  shall  be  only 
amerced.  191,  192,  193 

Where  the  party  denies  the  deed  of  his 
ancestor,  and  it  is  found  against  him 
by  verdict,  a  misericordia  shall  be  en- 
tered against  him,  and  not  a  capiatur, 

192 

Where  the  party  denies  his  own  deed, 
and  it  is  found  against  him  by  verdict, 
a  capiatur  shall  be  entered  against 
him.  Ibid. 

Where  the  defendant  pleads  a  false 
deed,  and  afterwards  relictd  verifica-' 
tione  cognovit  actionem,  Qutercy  if 
judgment  shall  be  given  on  the  plea 
or  on  the  confession?  192,  193 

Where  executors  to  an  action  of  debt 
on  bond,  plead  nothing  in  their  hands 
generally,  the  plaintiff  may  have  his 
judgment  immediately,  to  be  exe- 
cuted when  assets  fall.  226 

In  this  case  a  misericordia  was  entered 
against  the  executors  for  their  delay, 
because  it  was  not  entered  on  the 
record,  that  they  venerunt  primo  die,. 

227 

Where  although  the  verdict  passeth  for 
the  one  party,judgment  shall  be  given 
at  the  prayer  of  the  other.    253>  254 

Where  not  only  the  erroneous  judg- 
ment shall  be  reversed,  but  also  such 
judgment  given,  as  the  court  which 
gave  the  erroneous  judgment  ought 
to  have  given,  and  where  not.      256, 

257.  319 

Where  on  a  writ  of  error,  a  judgment 
given  in  C  B.  to  abate  a  writ  in  a 
real  action  is  reversed  in  B.R.  the 
court  of  B.  R.  shall  proceed  on  the 
original  writ,  and  give  such  judg- 
ment as  C.  B.  ought  to  have  given, 
if  the  writ  had  not  been  abated.   256 

Where  on  a  writ  of  error  to  reverse  an 
erroneous  judgment  given  in  Ireland 
or  Wales,  the  coui-t  of  B.  R.  shall 
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give  such  judgment,  as  the  courts 
there  ought  to  have  giveu.  257 

Where  judgment  shall  be  given,  not- 
\vithstanding  the  jury  have  assessed 
costs  where  they  were  not  recover- 
able. Ibid, 

If  the  avowry  be  insufficient,  and  the 
jury  find  against  the  avowant,  judg- 
ment shall  not  be  reversed  for  error 
in  the  plea  in  bar,  or  other  subse- 
quent proceedings.  319 

In  an  action  where  the  damages  are  to 
be  recovered,  if  the  declaration  be 
partly  good  and  partly  insufficient, 
and  the  defendant  demurs  on  the 
whole  declaration,  the  plaintiff  shall 
have  judgment  for  that  which  is  well 
laid,  and  shall  be  barred  for  the 
other.  379,  380 

Judgment  reversed  for  error  in  the  ven. 
fac.  393 

JURISDICTION. 

Vide  King's    Bench.      Stat.  Glouc. 
cap.  5. 

The  jurisdiction  of  the  court  of  ad- 
miralty. 260 

JURORS. 
Vide  View.      Waste. 

Where  the  jury  finding  the  issue  for  the 

'  plaintiff  ought  to  assess  the  damages 

as   the  plaintiff  hath   alleged    them 

in  his  declaration.  171 

The  custom  in  London  in  an  action  of 
waste  to  return  the  jurors  out  of  the 
four  next  wards  to  the  place  wasted. 

252,  &C, 

It  ought  to  appear  by  the  record,  that 
the  jurors  came  out  of  the  four  next 
wards  to  the  place  wasted.    255,  256 

In  waste,  six  jurors  at  least  ought  to 
have  the  view,  or  otherwise  the  jury 
shall  not  be  taken.  254-,  255 

In  assize,  the  view  of  the  jurors  is  re- 
quisite, but  it  is  never  returned.  254 

K. 

KING'S  BENCH. 

Vide  Error. 

The  chancery  may  adjourn  any  cause 
there  depending  at  common  law,  and 


transmit  the  record  thereof  into  this 

court  to  be  determined,  either  after 

or  before  issue  or  demurrer  joined. 

25.26,27 

Where  in  chancery,  one  of  the  de- 
fendants pleads  to  issue,  and  the 
other  demurs,  the  record  ought  to 
come  entire  into  the  king's  bench. 
26,  27,  28 

In  this  case  the  court  of  B.  R.  shall  give 
judgment  both  on  the  verdict,  and 
the  demurrer,  and  the  record  shall 
not  be  remanded  into  chancery.    27 

When  a  record  cometh  into  B.  R.  it 
shall  never  be  removed  out  of  the 
same  court.  Und. 

The  sheriff  by  his  return  ought  not  to 
dispute  the  jurisdiction  of  this  court 

193 

Where  on  a  writ  of  error,  the  court  of 
B.  R.  shall  proceed  on  an  original 
writ  erroneously  abated  In  C.  B.  256 

How  the  court  of  B.  R.  shall  proceed 
on  a  writ  of  error  to  reverse  an  erro- 
neous judgment  given  in  Ireland  or 
Wales.  256, 257 

This  court  used  formerly  to  award  a 
repleader  on  a  writ  of  error.        319 


LEASES. 

A  lease  made  of  a  thing  incorporeal 
for  life  shall  be  voidable  by  the  suc- 
cessor of  the  bishop  who  made  it, 
although  the  antient  rent  was  re- 
served. 303,  304. 

A  lease  for  years  made  by  a  bishop  of 
tithes  only,  reserving  the  ancient 
rent,  shall  bind  the  successor.      304 

LEET- 

In  a  presentment  in  a  court-leet  it 
ought  to  appear  on  what  day  the 
court  was  held.  291 

A  court-leet  cannot  be  held  on  a  Swu- 
day*  Ibid, 

At  what  time  a  leet  may  be  held.  Vide 
Stat  Mag,  Char.  cap.  35. 

LICENCE. 

If  a  commoner  may  grant  licence  to 
another  to  put  his  cattle  into  the 
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common,  such  licence  ought  to  be 
by  deed.  326,  327 

The  tenants  of  a  manor,  who  have  the 
sole  pasture  in  the  lord's  soil,  may 
by  deed  license  any  other  to  feed 
there ;  but  not  without  deed. 

826,  327,  328 

Where  after  verdict .  a  licence  pleaded 
by  the  plaintiff  in  replevin  generally, 
without  saying  by  deed,  shall  be  in- 
tended to  be  such  good  licence  as 
the  law  requires.  328 

LIMITATION  OF  ACTION. 
Vide  Stat.  21  Jac.  cap.  16. 

LONDON. 
Vide  Waste. 
The  custom  of  London  in  an  action  of 
waste  to  return  the  jurors  out  of  the 
four  next  wards  to  the  place  wasted. 

252,  &c 

The  custom  of  London  for  suing  a 

special  commission  of  errors  there. 

253,  254.  256 

An  action  of  waste  is  well  maintainable 

in  London  by  custom.  254 


M. 

MARKETS,  vide  Fairs. 

MESSUAGE. 

In  an  action  on  the  case,  a  garden  may 
be  said  to  be  parcel  of  a  messuage, 
and  it  shall  pass  by  such  words  in  a 
conveyance,  although  in  a  prcecipe 
quod  reddat  where  land  is  demanded, 
it  shall  be  demanded  by  the  name  of 
a  garden.  401 

N. 

NAME. 

In  artificial  things  there  needs  no  other 
description,  but  only  to  name  them 
by  the  usual  name  they  are  com- 
monly known  by.  74 

NOBILITY. 

In  what  sum  every  nobleman  shall  be 
amerced.  227 


NUISANCE. 
Vide  Fairs. 

Where  the  erection  of  a  new  fair  or 
market  in  a  town  near  to  ah  antient 
fair  or  market  shall  be  a  nuisance,  and 
where  not  173,  174 

0. 

OBLIGATION. 

Vide  Defeazance. 

If  the  condition  of  a  bond  be  in  this 
form,  The  condition  of  this  obligation 
is  suchf  That  if^  ^c.  Then  the  condi- 
tion of  this  obligation  to  be  void;  the 
latter  words  are  void,  and  the  condi- 
tion is  good  without  them.  79 
The  addition  of  useless  and  impertinent 
words  will  not  hurt  the  bond  and 
condition  which  were  perfect  before. 

79,80 
If  the  condition  of  a  bpnd  be  that  the 
obligor  should  before  such  a  day 
make  a  lease  for  31  years  if  ^.  ^. 
would  assent  thereto,  and  if  he  would 
not  assent,  then  for  21  years :  there 
the  obligor  is  bound  to  make  the  one 
lease  or  the  other  before  the  day.  131 
In  debt  on  bond  with  condition,  that 
the  obligee  sliould  enjoy  such  lands 
without  eviction;  an  averment,  that 
he  who  recovered  the  lands  against 
the  plaintiff  had  a  good  title  is  not 
sufficient,  without  shewing  what  title 
he  had.  178,  179 

If  the  breach  of  the  condition  of  a 
bond  be  ill  assigned,  the  verdict  will 
not  aid  this  fault.  179 

If  the  condition  of  a  bond  is.  That 
wJiereas  ike  obligee  hath  constituted  A. 
his  deputy  to  execute  an  office  for  six 
months :  Now  if  A.  during  the  time 
he  shall  continue  his  deputy ^  shcUl  pay 
to  the  obligee  all  the  money  which  he 
shall  receive.  That  then,  ^c.  The 
condition  shall  be  restrained  to  the 
money  which  shall  be  received  during 
the  six  months.  419,  414 

Where  the  condition  of  a  bond  is,  That 
whereas  the  sheriff  hath  constituted  the 
obligor  bailiff  ofan  hundred:  Now  if 
the  obUgor  shall  execute  all  warrants 
to  him  directed.  That  then,  ^c.  The 
words  All  warrants  shall  be  con- 
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strued  to  be  but  all  warrants  direct- 
ed to  him  as  bailiff,  and  not  other 
warrants.  414 

P. 
PLACE,  vide  Issue. 

PLEADINGS. 

Vide  Departure.    Repleader. 
Replication. 

If  the  defendant  justifies  the  trespass  at 
another  time,  and  not  at  the  precise 
time  laid  in  the  declaration ;  yet  if  he 
avers  it  is  the  same  trespass  whereof 
the  plaintiff  complains,  the  plea  is 
good  in  substance.  6 

Only  one  dilatory  plea  in  abatement  is 
allowable.  41 

If  after  a  dilatory  plea  in  abatement 
over-ruled,  the  defendant  puts  in 
another  dilatory  plea  in  abatement, 
and  the  court  receives  it,  and  awards 
it  to  be  ill ;  yet  it  is  not 'peremptory 
to  the  defendant  Ibid. 

Where  an  executrix  pleaded  several 
judgments  of  great  sums,  and  for 
want  of  an  averment  it  did  not  ap- 
pear that  she  was  liable  to  one  of 
them,  the  whole  plea  adjudged  ill, 
although  she  averred  she  had  assets 
to  a  small  sum.  50,  51 

Where  an  averment  by  these  words, 
eisdem  A.  ^  B.  habentibus,  Sfc.  is  as 
good  as  quod  pred  A.  et  B.  habuer', 
|r.  60,  61 

Where  the  defendant's  plea  to  a  scire 
facias  to  have  restitution  to  lands 
extended  by  an  elegit^  that  the  plain- 
tiff per  duos  annos  post  deliberation* 
tenemen^  in  exectUione  ipsum  the  de- 
fendant extraten'  Sfc.  without  saying 
per  duos  annos  ptox  post  deHbera' 
'  tion\  ^c.  was  adjudged  good.  72 

Where  the  plaintiff  is  damnified  of  his 
own  wrong,  the  defendant  ought  to 
shew  it  in  his  plea  in  bar,  and  not 
plead  non  damnijicatus  generally.  84 

If  a  man  in  pleading  a  grant  which 
ojferates  by  way  of  release,  saith  quod 
concessit,  the  plea  is  ill.  97 

Every  man  ought  to  order  his  plea  ac- 
cording to  the  rules  of  law.        Ibid 

Where  two  men  may  plead  their  several 
interests  by  the  word  respective  for 
avoiding  prolixity.  116 


If  a  prescription  be  annexed  to  two 
several  mills  for  grinding  the  com, 
&c.  of  the  inhabitants ;  and  it  is  al- 
leged that  the  inhabitants  ought  to 
grind  ad  molendina  pred  vel  ear'  tm* 
the  prescription  is  not  well  laid  for 
both  the  mills.  116,117 

In  pleading  such  a  prescription  it  need 
not  be  averred  that  the  milk  were 
antient  mills.  117 

The  defendant's  implicit  confession  by 
his  plea  extends  to  such  matter  only 
as  the  plaintiff  hath  alleged  in  his 
declaration.  180,  181 

A  conclusion  in  law  will  not  aid  the 
want  of  shewing  mat^r  of  fact   181 
Where  after  an  absolute  affirmative  the 
other  party  makes  a  direct  negative, 
he  ought  to  conclude  to  the  coun- 
try. 189, 190 
The  concluding  with  an  et  hoe  paratwts 
est  verificarCf  where  it  ought  to  have 
been  to  the  country,   is  matter  of 
substance  whereof  advantage  may  be 
taken  on  a  general  demurrer.       190 
In  waste  the  tenant  did  not  answer  to 
the  vendition,  and  yet  good.         255 
In  pleading  an  award  that  the  plaintiff 
should  be  satisfied  and  paid  by  the 
defendant  the  money  due  and  pay- 
able to  him  pro  opificio ;  an  aver- 
ment to  what  sum  it  amounted,  and 
that  the  defendant  had  paid  it,  will 
not  make   the   award    good,  which 
was  before  void  for  the  incertaioty 
of  it.  293 
Where  an  acceptance  of  rent,  lease  for 
life,  or  an  entry  for  a  forfeiture  is 
pleaded  to  be  made  by  a  corporation 
aggregate,  or  a  feoffment  to  them; 
it  need  not  be  shewn  that  such  ac- 
ceptance was  by  deed,  or  that  there 
was  a  warrant  to   make  or  receive 
livery,  or  to  enter,  under  their  com- 
mon seal.                                      305 
Where  a  matter  being  pleaded,  what- 
ever makes  it  good  is  implied.    Ibid, 
Where  in   pleading  an  acceptance  of 
rent,  it  was  said,  that  the  plaintiiis 
had  accepted  prod,  reditum^  viz.  sex 
denar'  de  redditu  prmd.^  the  whole 
plea  was  adjudged  insufficient  for  the 
insensible  words,  viz.  sex  denary  tfc. 
although  the  sense  was  perfect  with- 
out them.                               305,306 
In  pleading  a  lease  it  ought  to  be  laid 


THE  TABLE  OF  THE  PRINCIPAL  MATTERS. 


467 


by  an  express  averment,  and  not  by 
2l  tesua  existU.  S19 

In  pleading  a  custom  that  the  custom- 
ary tenants  of  a  manor  have  solam  et 
separaiem  pasturam  in  the  lord's  soil> 
they  need  not  shew  what  estate  they 
have  in  their  customary  tenements. 

3'i6.  328 

If  the  plaintiff  in  replevin  pleads  a  li- 
cence^ but  not  by  deed,  arid  the  de- 
fendant takes  issue  on  another  point, 
and  the  jury  find  for  the  plaintiff,  it 
shall  be  intended  that  it  was  such 
good  licence  as  the  law  requires.  328 

In  an  assumpsii  to  perform  an  award,  if 
the  defendant  pleads  no  such  award, 
he  ought  to  conclude  his  plea  to  the 
country.  337 

Nil  debet  b  no  plea  against  a  record  or 
a  specialty.  344 

In  trespass  for  breaking  the  plaintiff's 
close,  it  is  not  enough  for  the  de- 
fendant to  say  he  was  possessed  of  a 
parcel  of  corn  there,  and  that  he  en- 
tered to  mow  it,  without  shewing  a 
special  title  thereunto.  401,  402 

In  covenant  for  not  repairing  and  sup-*- 
porting  a  messuage  demised  to  the 
defendant ;  the  defendant's  plea,  .that 
anieguam  metuag^  ill.  dirui*  Sf  mines' 
fait  he  had  granted  and  assigned  over 
his  term,  and  that  the  said  messuage 
aiUe  exhibitianem  biUe  rc'edificai  8f 
reparai  fuity  without  shewing  by 
whom,  adjudged  ill.  421,422 

POSSESSION. 

Against  what  persons  priority  of  posses- 
sion gives  good  title  to  land.         112 


PRESCRIPTION, 
Vide  Pleadings. 

Two  men  having  several  interests  in 
several  lands  prescribe,  that  as  well 
the  one  as  the  other,  ^r  omnts  ille 
qu&r*  sUUum  ipsi  respective  habuer'  a 
toto  tempore  cujui  contrar,  ^c.  The 
prescription  is  well  laid,  and  the 
pleading  by  the  word  respective  is 
good  enough  for  avoiding  prolixity. 

116 

A  prescription  to  grind  all  the  com 


that  is  spent  in  the  houses  of  the  in- 
habitants is  ill  and  unreasonable.  117 

Where  a  man  prescribes  for  common 
appurtenant,  and  does  not  say  for 
cattle  levant  and  couchant,  it  is  ill. 

325,  326,  327 

Copyholders  can  in  no  wise  prescribe 
against  .their  lord,  nor  against  any 
other,  but  only  in  the  Jiame  of  their 
lord.  326 

If  tenants  of  freehold  will  prescribe, 
they  ought  to  shew  their  estates  and 
prescribe  in  the  name  of  the  tenant 
in  fee  by  a  que  estate.  Ibid. 

A  prescription  for  solapastura^  good. 

Ibid. 

PRESENTMENT. 

A  presentment  certified  to  be  made  at 
a  leet  held  within  a  month  af^er  the 
feast  of  St.  Michael  the  Archangel, 
to  wit,  on  the  13th  day  of  November^ 
infra  mensem  post  festum  Sancti  Mich. 
Archi'  sdM  IS  die  Novembrisy  quash- 
ed. 290,  291 

In  a  presentment  in  a  court-leet  it 
ought  to  appear  on  what  day  the 
court  was  held.  591 

PRISONER,  vide  Sheriff. 

PROCESS. 

Vide  Error. 

If  the  court  hath  erroneously  awarded 
a  process,  yet  the  sheriff  ought  to 
obey  and  excuse  it,  but  the  party 
grieved  may  shew  the  matter  to  the 
court  193 

R. 
RECITAL. 

Where  the  recital  in  the  condition  of  a 
bond  will  restrain  the  subsequent  in- 
definite words.  41 3,  414 

RECORD. 
Vide  Kino's  Bench.   Repleaper. 

What  records  may  be  transmitted  by 
the  chancery  into  B.  R. 

25,' 26,  27,  28 
Whether  a  record  transmitted  by  Chan. 
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eery  into  B.  R.  may  be  remanded  to 
the  Chancery.  27 

Amendment  of  records,  vide  the  stat  8 
H.  6.  cap.  15.  and  27  H.  8.  cap.  26. 

Where  the  former  verdict,  which  was 
set  aside  only  for  the  insufficiency  of 
it  in  point  of  law,  and  not  for  undue 
practice  or  misfeazance,  was  cer- 
tified as  parcel  of  the  record,  as  well 
as  the  latter  verdict  254* 

The  record  of  the  court  of  an  act  done 
by  the  court  in  presenti  ought  always 
to  be  in  the  present  tense.  39S 

RECOVERY. 

Where  superfluous  words  in  a  common 
recovery  will  not  hurt  it  96 

Common  recoveries  are  greatly  fa- 
voured in  law.  Ibid, 


REJOINDER. 

Where  the  rejoinder  is  a  departure 
from  the  plea  in  bar.  84 

RELEASE. 

A  release  is  an  absolute  defeazance.  48 
If  there  be  three  jointenants  for  life, 
and  one  of  them  by  his  deed  grants 
all  his  right  to  the  lands  in  jointure 
to  another  of  the  jointenants,  it  will 
amount  to  a  release  of  his  right  to 
the  grantee,  and  will  pass  to  him  the 
purparty  of  the  grantor.  96,  97 

A  release  is  the  proper  conveyance  for 
one  jointenant  to  pass  his  estate  to 
another.  97 

REMAINDER. 

Vide  Reversion. 

A  contingent  remainder  does  not  de- 
pend on  a  reversion  which  comes 
after,  but  on  the  particular  estate 
which  precedes.  382 

Where  the  particular  estate  continues 
either  in  esse^  or  in  a  right  of  entry, 
it  is  sufficient  enough  to  support  the 
contingent  remainder.  Ibid* 

Where  die  particular  estate  is  deter- 
mined by  alienation,  there  the  con- 
tingent remainder  which  depended 
thereon  is  destroyed.  383 


In  all  cases  where  the  particular  estate 
is  merged  in  the  reversion,  the  con- 
tingent remainder  which  depended 
on  the  particular  estate  is  gone,  al- 
though there  is  no  devesting  of  any 
estate.  386 

Tenant  for  life,  remainder  in  tail  upon 
contingency,  remainder  over  io  tail 
in  esse ;  if  tenant  for  life,  and  he  in 
remainder  in  tail  in  esse^  levy  a  fine  of 
their  estates,  it  b  no  discontinuance 
or  devesting  of  any  estate,  yet  the 
contingent  remainder  is  destroyed 
thereby.  Aid, 

Feme  covert  tenant  for  life,  remainder 
in  fee  to  the  son  which  she  shall  have, 
and  he  in  reversion,  before  the  hirth 
of  the  son,  bargain  and  sell  the  land, 
and  levy  a  fine  thereof  to  baron  and 
feme;  the  particular  estate  of  the 
feme  is  merged  in  the  reversion,  and 
the  contingent  remainder  destroyed. 
386,387,888 

Although  the  feme  after  the  death  of 
the  baron  waives  the  estate  granted 
by  the  bargain  and  sale  and  fine,  and 
claimeth  her  former  estate  for  life. 
yet  the  contingent  remainder  shall 
not  revive.  386,  S87 

Where  an  estate  for  life  on  which  a  eon- 
tingent  remainder  depends,  and  the 
remainder  over  in  esse^  notwithstand- 
ing they  are  closed  in  the  same  per- 
son, shall  be  opened  and  disjoined  to 
let  in  the  contingent  remainder ;  and 
where  by  such  closure  the  contingent 
remainder  is  wholly  destroyed.     387 

Where  a  contingent  is  limited  by  devise 
to  depend  upon  an  estate  of  freehold 
capable  of  supporting  it,  it  shall 
never  be  construed  to  be  an  execu- 
tory devise,  but  a  contingent  remain- 
der. 388 

RENT. 

Vide  Heriot. 

Where  a  lessor  demiseth  the  reversion, 
expectant  on  an  estate  for  years,  to  a 
stranger  for  life,  reserving  rent  am 
reversio  aceiderii ;  the  lessor  shall 
have  no  rent  during  the  oootinuanoe 
of  the  term  for  years.  166 

A  reversion  of  rent  shall  be  constroed 
most  strong  against  the  lessor  him- 
self. 166.368 
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Where  a  lessor  may  sue  the  lessee  or 
his  assignee  at  his  election  for  rent 
arrear.  182 

Q.  If  rent  reserved  on  a  lease  made  of 
tithes  only  will  run  without  tithes  to 
the  assignee,  or  lies  only  in  privity  of 
contract,  so  that  the  assignee  of  the 
tithes  is  not  chargeable  with  it  ? 

80%  SOS,  304 

And  consequently.  Q.  If  by  accept- 
ance of  such  rent  from  the  assignee, 
the  first  lessee  be  discharged  of  the 
rent  for  the  future  or  not  ?         Ibid. 

Whether  a  rent  may  be  reserved  out  of 
any  incorporeal  inheritance.         SOS 

If  a  lease  be  made  of  lands  and  tithes 
together,  reserving  rent,  the  rent  is 
issuing  out  of  the  land,  and  not  out 
of  the  tithes,  in  point  of  remedy,  but 
it  is  issuing  out  of  both  in  point  of 
render.  SOS,  304* 

If  a  lessor  accepts  rent  issuing  out  of 
land  of  the  assignee,  he  cannot  after- 
wards maintain  an  action  of  debt 
against  the  first  lessee,  for  the  rent 
reserved.  S04< 

If  a  man  seised  in  fee  demiseth  an  acre^ 
reserving  rent  to  him  and  his  heirs, 
and  also  demiseth  another  acre,  re- 
serving another  rent  to  himself,  with- 
out saying  (and  to  his  heirs)  the  heir 
shall  not  have  the  latter  rent       S68 

Where  the  rent  shall  go  to  the  heir,  not- 
withstanding the  want  of  the  word 
(heirs)  in  the  reservation,  and  where 
not.  S68,  S69,  S70,  S71 

Where  the  baron,  being  possessed  of  a 
term,  by  indenture,  to  which  the  feme 
was  made  a  party,  but  did  not  seal  it, 
assigns  all  his  term  to  the  assignee, 
yielding  rent  to  the  sdd  baron  and 
feme,  and  the  survivor  of  them,  and 
dies;  neither  the  feme,  nor  the  ad- 
ministrator can  have  the  rent.      S68 

A  man  seised  in  fee  demiseth  the  land 
for  years,  reserving  rent  durante  ter~ 
mino  to  the  said  lessor,  his  executors, 
administrators,  and  assigns,  and  the 
letoee  covenants  to  pay  it  accord- 
ingly, and  the  lessor  deviseth  the 
reversion  and  dies;  the  reservation 
is  good  to  continue  the  rent  during 
the  whole  term,  and  the  devisee  shall 
have  an  action  of  covenant  for  non- 
payment thereof.  369,  370,  371 


If  a  man  makes  a  lease  for  years,  yield- 
ing rent  durante  termino  generally, 
and  do  not  say  to  whom,  the  law 
makes  the  construction  that  it  shall 
be  paid  durante  termino  to  them, 
whom  it  shall  belong  to.  369 

An  abbot  makes  a  lease,  yielding  rent 
to  him  and  to  his  successors;  ad- 
judged that  the  rent  shall  continue 
during  the  whole  term.  Ibid^ 

Where  a  man  reserves  a  rent  to  a 
stranger,  neither  the  heir  nor  the 
stranger  shall  have  it  370 

Where  the  father  seised  in  fee,  and  his 
son  and  heir  apparent  make  a  lease 
for  years,  to  commence  on  the  death 
of  the  father,  yielding  rent  to  the  son 
by  his  proper  name,  the  son  shall 
n'ever  have  this  rent.  Ibid. 


REPLEADER. 

A  repleader  used  formerly  to  be  award- 
ed on  a  writ  of  error  in  B.  ILy  but  it 
is  not  so  now.  319 


REPLICATION. 

Replication,  whether   double  or   not 

49,50 

Where  an  administrator  pleads  several 
judgments  against  him,  and  that  they 
were  for  just  and  true  debts,  and  the 
plaintiff  replies  that  they  were  ob- 
tained by  fraud,  he  is  at  liberty  to 
traverse  the  special  matter,  or  to  rely 
on  the  fraud  generally  at  his  elec- 
tion. 50 

A  replication  being  entire  and  ill  in 
part,  is  ill  in  the  whole.  127 

If  the  defendant  pleads  an  entire  plea 
to  an  indebitatus  €usumpsit  and  an 
innmul  computasseiy  and  the  plaintiff 
makes  an  entire  replication  to  the 
plea,  and  the  replication  is  insufficient 
to  one  of  them,  it  ought  to  be  ad- 
judged wholly  against  the  plaintiff, 
although  it  is  sufficient  as  to  the 
other.  Ibid. 

Where  in  trespass  the  defendant  claims 
interest  in  the  place  where,  &c.  the 
plaintiff  cannot  reply  de  injurid  sud 
proprid,  295 


VOL.  II.  PART  II. 
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RESERVATION. 

Vide  Rent. 

A  reseryation  of  a  jonrney  on  a  demise 
to  be  performed  yearly^  shall  be  in- 
tended during  the  term  only.        168 

REVERSION. 

The  grantee  of  the  reversion  shall  have 
an  heriot  as  well  as  the  rent         166 
What  rent  is  incident  to  the  rever- 
sion and  shall  go  with  it,  what  not 

SOS,  S045 
Where    the  alienation  of   the  tenant 
for  life  or  years  shall  vest  the  rever- 
sion or  remainder,  and  where  not 

S82.S86 
Where  the  particular  estate  shall  be 
merged  by  the  accession  of  the  re- 
version or  remainder,  and  where  not 
S86,  S87,  S88 

ROBBERY. 
Vuk  Stat  13  E.  1.  c.  2. 


S- 

SCIRE  FACIAS. 

Vide  ExficuTioK. 

A  ieire  facias  against  the  terre-tenants 
of  a  cognizor  of  a  recognizance  in 
chancery,  ought  to  be  against  all  of 
them.  23 

What  proceedings  are  regular  in  point 
of  practice  in  scire  facias  brought 
against  the  terre-tenants  of  the  cog- 
nizor of  a  recognizance  in  chancery, 
where  some  of  them  demur,  and 
others  plead  the  issue.        23,  24*,  25 

In  a  scire  facias  on  a  recognizance  in 
chancery,  if  the  record  be  transmitted 
into  JB.  R.  to  try  the  issue,  and  the 
plaintiff  be  nonsuited,  he  may  well 
bring  a  new  scire  facias  in  B,  R.  on 
the  record  there.  27 

Whether  on  a  scire  facias  to  have  resti- 
tution to  lands  extended  by  an  ekgity 
and  quod  the  defendant  recuperet  re* 
siduum  debiti  Sf  damn*  not  levied,  it 

.  would  be  sufficient  for  the  plaintiff  to 
say,  that  he  was  ready  to  pay  the 


.said  residue,  without 
court 


SHERIFF. 


it  in 

72 


Vide  Declaration,  Escape,  Process, 
Stat  23  H.  6.  c  10. 

The  sheriff  may  maintain  an  action  of 
trespass  or  trover  for  goods  which  he 
had  seised  in  execution.  47 

Before  the  statute  of  23  H.  6.  c.  9.  of 
sheriff's  bonds,  if  the  sheriff  had  let 
a  prisoner  at  large,  and  aflerwaids 
returned  a  cepi  corpus^  he  was  liable 
to  the  action  of  the  party  grieved  60 

But  if  the  sheriff  had  returned  a  eepi 
corpus,  and  yet  detained  the  prisoner, 
he  should  be  only  amerced  to  the 
king  for  not  having  the  body  at  the 
day.  Ibid* 

tn  an  action  on  the  case  for  an  escape 
and  false  return,  if  the  sheriff  demurs 
generally  on  the  declaration,  he  losedi 
the  advantage  of  the  statute  2S  H.  6. 
c.  9.  of  sheriff's  bonds.  154^  155 

The  sheriff  ought  not  by  his  return  to 
dispute  the  jurisdiction  of  the  court 

193 

By  the  seizure  of  the  goods  in  execa* 
tion  the  sheriff  hath  a  property  there* 
in ;  so  that  he  may  reseize  and  sell 
them,  as  well  when  he  is  out  of  his 
office  as  before.  944 

Where  a  scire  facias  lieth  to  have  exe- 
cution agunst  the  sheriff  of  money  to 
the  value  of  the  goods  taken  in  exe- 
cution, and  where  not  S44,  345 

Where  the  sheriff  does  not  mbbehave 
himself  in  executing  a  JSeri  facias  he 
shall  not  be  charged  in  debt  or  scire 
facias^  unless  it  appears  by  his  own 
return  that  he  hath  the  money  in  his 
hands.  345 

Where  on  a  fieri  facias  the  sheriff  re- 
turned that  the  goods  seized  remain- 
ed in  hb  hands  o^  defectum  empiorumf 
he  shall  not  be  charged  in  debt  or 
scire  facias.  Hid. 

STATUTE,  vide  Drfeazakcb. 

STATUTES. 
Magn.  Char.  cap.  14. 
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AMERCEMENT. 

There  ought  to  be  an  offence  prece- 
dent to  an  amercement  227 


Cap.  25.    SHERIFFS  TURN. 

A  court-leet  cannot  be  held  at  any 
other  time,  except  only  within  one 
month  after  Easter  and  Miclutelnuu, 
imless  it  be  by  patent  or  special  pre- 
scription. 291 

Glouc-cap.5.    WASTE. 

The  jurisdiction  of  the  court  of  London 
to  hold  plea  in  waste  is  not  taken 
away  by  this  statute.  254 

The  court  which  had  jurisdiction  to 
hold  plea  in  waste  before  this  statute 
shall  have  it  now  as  well  in  those  cases 
wherein  an  action  of  waste  is  given 
by  this  statute,  as  in  other  cases  at 
common  law.  Ibid. 

It  is  not  a  penal  statute  within  the  in- 
tent of  the  provisos  in  the  statutes 
of  jeofails,  {dthough  it  gives  treble 
damages.  258 

Westm.2.  cap.l4.    WASTE. 

An  action  of  waste  does  not  lie  in  an- 
tient  demesne,  because  they  cannot 
make  a  writ  to  the  sheriff  on  a  default 
at  the  grand  distress,  to  inquire  of 
the  waste,  as  the  statute  directs.  254 

Anno  13  E.  1.  cap.  2.  HUE  and  CRY. 

In  an  action  on  the  statute,  the  plaintiff 
ought  to  shew  in  his  count  the  parti- 
culars of  the  goods  taken  and  car- 
ried away,  (though  it  need  not  be  so 
in  the  writ,)  and  to  what  person  they 
belonged.  379 

A  common  carrier,  who  is  answerable 
for  the  goods  to  the  owner,  may  well 
maintain  an  action  for  the  robbery  of 
them.  380 

A  man  who  occupieth  and  holdetU 
lands  in  his  own  hands  within  the 
hundred,  though  he  had  no  houses, 
Bor  ever  lodged  in  the  hundred, 
is  an  inhabitant  within  the  intent  of 
the  act,  and  shall  be  chargeable  to 
the  robbery  committed  there       423 


Anno  I  R.  2.  cap.  12.   ESCAPE. 
Vide  Escape,  Sheriff. 

Annis  12  R.  2.  cap.  5.  15  R.  2.  cap.  3. 
and  2H.  4.  cap.  11. 

Vide  Admiralty. 

Anno   8  H.  6.  cap,  12.     AMEND- 
MENTS. 

Vide  8  H.  6.  cap.  15.    27  H.  8.  cap.  16. 

Cap.  15.    AMENDMENTS. 

The  mistakes,  reddat  Sf  mestuagium^ 
where  it  should  be  reddant  4r  mesm^ 
ffiunif  as  a  superfluous,  &c.  in  a  writ 
of  quod  ei  dgbrceat,  are  amendable 
by  the  statutes  of  8  H.  6.  c.  12.  and 
15.  38,  39,  40 

The  proviso  in  this  statute.  That  it 
shall  not  proceed  to  any  process  in 
WaleSf  is  annulled  by  the  statute 
27  H.  8.  c.  26.  40 

Anno  23  H.  6.  cap  9. 
SHERIFFS  BONDS. 

The  sheriff  is  obliged  by  this  statute  to 
let  his  prisoner  at  large  on  reason- 
able sureties^  and  he  shall  not  be 
subject  to  an  action,  although  he 
hath  returned  a  cq)i  corpus.    60. 154 

By  those  words  in  the  statute,  That  if 
the  sheriff  returns  a  cepi  corpus  he 
shall  be  obliged  to  have  the  body  at  the 
day  of  the  return^  Sfc.  it  is  only  in- 
tended that  he  may  be  amerced  to 
the  king  for  not  having  the  body  at 
the  day.  60 

Where  a  bond  to  the  sheriff  shall  not 
be  made  void  by  words  of  absurdity 
and  repugnancy  in  the  condition  of 
it.  79 

It  is  but  a  private  statute,  whereof  the 
court  will  not  take  notice  without 
pleading  it  135 

Anno  27  H.  8.  cap.  26.  WALES. 
By  this  statute,  which  enacts,  That  the 
laws  of  England  shall  be  in  force  in 
Wales,  the  statute  of  8  H.  6.  c.  12. 
and  15.  for  amending  records,  Ac 
are  in  force  there,  notwithstanding 
the  proviso  in  the  said,  statute,  8  H.6. 
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c.  15.  that  it  shall  not  extend  to 
Waki.  40 

Anno  S2H.  8.  cap.Sa  JEOFAILS. 

In  avowry,  the  avowant  shews  a  lease 
made  by  him  to  the  plaintiff  on  such 
a  day  and  place,  and  the  plaintiff 
pleads  in  bar,  and  the  jury  find  that 
the  said  avowant  on  the  day  at  the 
said  place,  did  not  demise  to  him. 
Q.  It  the  issue  and  verdict  shall  be 
aided  by  this  statute  ?  318»  S19 

Annis  S4  &  35  H.  8.  c.  26.  WALES. 

This  statute  provides  for  the  trial  of  a 
foreign  voucher  made  before  the  jus* 
tices  of  Wcdesy  in  any  county  of 
Wakif  but  not  in  any  county  of 
England.  41 

If  a  foreign  voucher  before  the  justices 
of  W<des  be  in  an  English  county, 
the  justices  of  Wales  may  proceed, 
notwithstanding  such  foreign  vouch- 
er. UwL 

The  great  sessions  in  Wales  may  com- 
mence on  a  Wednesday^  notwith- 
standing the  statute  appoints,  that 
it  shall  be  kept  and  continued  for  six 
days ;  for  the  intervention  of  Sunday 
does  not  discontinue  the  sessions,  but 
it  may  be  adjourned  to  Monday,    42 

The  six  days  appointed  by  this  statute 
for  the  keeping  and  continuing  the 
great  sessions,  are  only  the  length  of 
the  said  sessions,  but  they  need  not 
be  all  together.  42 

Anno  27  Eliz.  cap.  5.  DEMURRER. 
Vide  Demurrsr. 

Where  a  justification  in  trespass  at 
another  time,  and  not  at  the  precise 
time  laid  in  the  declaration,  is  but  a 
matter  of  form,  and  shall  be  aided  on 
a  general  demurrer.  5 

The  shewing  of  letters  of  administra- 
tion in  court  by  an  administrator  at 
the  end  of  the  declaration,  is  but 
form,  and  no  advantage  can  be 
taken  of  the  omission  thereof  on  a 
general  demurrer;  per  Hak  chief 
justice.  402 


Anno  21  Jac.  cap.  13.  JEOFAILS. 

Where  the  venue  which  ought  at  com- 
mon law  to  arise  de  vieinetOy  is  mis- 
awarded  in  part  only,  it  is  aided  after 
verdict  by  this  statute.  258 

Resolved,  That  this  statute  aids  also 
the  mistake  of  a  venue  in  part,  which 
ought  to  arise  according  to  a  special 
custom.  Ibid. 

This  statute  extends  to  inferior  courts, 
and  is  not  restrained  to  the  courts  of 
Westminster.  Ibid. 

An  action. of  waste,  although  treble 
damages  are  to  be  recovered,  is  not 
a  penal  action  excepted  out  of  the 
said  statute.  Ibid. 

Cap.  16.    LIMITATIONS. 

An  award  under  the  hands  and  seal  of 
the  arbitrators  is  a  specialty  not  li- 
mited by  the  statute.  65,  68, 67 

Actions  of  debt  for  arrears  of  rent  re- 
served on  a  lease  by  special^,  are 
not  within  this  statute.  66 

Actions  of  debt  founded  on  contracu 
in  deed,  and  not  actions  of  debt 
founded  on  contracts  raised  by  the 
law,  are  within  this  statute,  and  li- 
mited by  it  66,  67 

Actions  of  debt  on  arbitrament  are  not 
founded  on  a  contract  within  the  in- 
tent of  this  statute.  Ibid. 

An  action  derationalnli parte bonontm, 
though  it  is  but  an  action  of  detinae, 
yet  it  is  not  within  this  statute^  nor 
limited  thereby.  67 

The  privileges,  by  reason  of  infancyi 
and  other  impediments,  are  saved  in 
an  action  on  the  case  on  assumpsithj 
this  statute,  and  the  said  action  is 
within  the  equity  of  the  saving  clause 
thereof,  though  it  b  named  in  the 
limitation  clause  only.  120, 121 

An  infant  may  pursue  his  action  at  any 
time  under  age,  though  the  years 
limited  by  the  statute  are  elapsed 
during  his  infancy,  and  he  need  not 
stay  till  his  full  age.  121 

The  exception  in  the  statute  of  ac- 
compts  which  concefns  merchandize, 
&C.  (that  they  shall  not  be  limited) 
extends  only  to  accompts  current  be- 
tween merchants,  and  not  accompts 
stated  between  them.  125. 127 
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Whether  any  other  actions  on  accompta 
between  merchants,  than  actions  of 
accompt  are  within  this  exception, 
and  limited  by  the  statute.  125.  127. 

Actions  on  the  case  for  money  due  on  a 
bargain  between  merchants  for  mer- 
chandizes sold,  are  limited  by  the 
statate,  and  not  within  the  said  ex- 
ception; for  accompts  only  are  ex- 
eepted»  and  not  contracts.    125,  126, 

127 

Anno  12  Car.  2.  c  11.    PARDON. 

Whether  the  payment  of  money  due  on 
a  mortgage  (the.  mortgagee  being  a 
pretended  delinquent)  into  the  trea- 
sury of  a  committee,  which  accord- 
ing to  the  rules  of  those  times  had 
no  power  to  receive  it,  was  notwith- 
standing adjudged  a  sufficient  pay- 
ment to  discharge  the  mortgagor 
thereof  by  force  of  this  act  281,  282 

Anno  17  Car.  2.  c  8. 

EXECUTION. 

If  an  administrator  obtain  a  verdict  and 
judgment,  and  dies,  the  administra- 
tor de  bonis  notiy  Sfc,  may  sue  execu- 
tion on  the  said  judgment  149 


A  matter,  sufficiently  confessed  and 
avoided,  shall  not  be  traversed.    .  28 

Where  it  is  presented  that  A.  ought  to 
repair  a  highway  raiione  ienurm  ter- 
rarum  incrochia^  the  raiione  tenurm 
ought  to  be  bttversed  and  not  the 
incroachment  160,  161 

Where  in  assumpsit  the  plaintiff  de- 
clares, that  naois  ^  armamenta,  i^c 
submersa  ^  spoUata  fuer\  if  the  de- 
fendant wul  traverse  it :  Uie  traverse 
ought  to  be  in  the  disjunctive,  and 
not  the  conjunctive.  206,  207 

Where  the  plaintiff  by  his  alleging  more 
than  he  need  in  his  declaration,  gives 
advantage  to  the  other  party  to  tra- 
verse it  206 

Where  in  an  action  for  damages  only, 
the  defendant  traverseth  in  the  dis- 
junctive the  several  losses  alleged  in 
the  declaration,  he  may  give  in  evi- 
dence any  matter  to  excuse  himself 
of  any  of  them.  207 

Where  in  trespass  the  day  ought  to  be 
traversed,  and  where  not  295 

Where  in  trespass  the  defendant  pleads 
an  assignment  of  a  term  made  to 
him,  which  is  expired,  and  justifies 
on  another  day,  and  not  on  the  same 
day  which  is  laid  in  the  declaration, 
he  ought  to  traverse  the  time  before 
the  assignment,  and  after  the  end  of 
it  Ibid. 


TAIL. 

A  feoflment  to  the  use  of  baron  and 
feme  for  their  lives,  remainder  to  the 
first  son  in  tail,  remainder  to  baron 
and  feme,  and  the  heirs  of  their  two 
bodies,  they  having  no  issue  male ; 
they  are  tenants  in  tail  executed.  S83 

In  this  case,  if  they  have  a  son  bom, 
then  they  become  tenants  for  life; 
remainder  to  the  son  in  tail,  remain- 
der over  to  them  in  tail.        S83.  387 

How  the  intdl  of  a  copyhold  may  be 
barred  by  the  custom  of  a  manor.  422 

TRAVERSE. 

Vide  RxPLiCATioN. 

A  traverse,,  which  sufficiently  answers 

.  the  material  point  of  the  declaration, 

isgood.  5 


TRESPASS. 
Vide  Tratxrsx. 

Justification  in  trespass  at  another  time 
than  the  time  laid  in  the  declaration, 
where  good.  5 

Trespass  lieth  for  a  sheriff  for  goods 
seised  in  execution.  47 

If  a  stranger  holds  a  tenant  by  elegU 
out  of  the  lands  extended,  trespass 
lieth  for  the  tenant  by  elegit  against 
the  stranger.  72 

When  a  commoner  shall  be  punished  as 
a  trespasser.  327 

In  trespass  for  breaking  the  plaintiff's 
close,  the  corn  growing  there  shall 
be  intended  to  belong  to  the  pro- 
prietor of  the  soil,  unless  a  special 
title  thereunto  be  shewn,  401 
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TRIAL. 

What  trials  in  London  ought  to  be  by 
jurors  of  the  four  next  wards  by  the 
custom  there.  25%  &c 

The  defendant  in  error  .took  the  record 
of  nisipriusy  and  proceeded  to  trial 
at  the  first  assizes  after  the  issue 
joined^  yet  good,  and  the  court  de- 
nied a  new  trial.  3S6 

TROVER. 

Trover  lieth  for  a  sheriff  for  goods 
taken  in  execution.  47 

TITHES. 
Vide  LxASB,  Rent. 


VENIRE  FACIAS,  vide  Venue. 

VERDICT. 
Vide  Courts,  Damages. 

Where  although  the  jury  have  found 
quodconcesdU  yet  the  court  will  ad- 
judge quod  reldxavU,  97 

A  verdict  need  not  be  precise  as  a 
plea.  Ibid, 

Where  judgment  shall  be  arrested  for 
the  uncertainty  of  the  verdict        17 

If  the  breach  of  the  condition  of  a 
bond  be  ill  assigned,  this  fault  will 
not  be  aided  by  the  verdict  179 

Where  in  error  the  first  verdict  shall  be 
certified  as  well  as  the  latter.       254 

If  the  jury  find  the  particular  wastes, 
the  verdict  is  good,  although  they 
say  in  the  beginning  of  the  verdict, 
that  the  defendant  fede  vastum  et 
vendmonem^  and  yet  do  not  find  any 
particular  sale.  255 

If  the  title  of  a  verdict  contains  more 
than  is  found  by  the  verdict,  it  is  but 
surplusage,  and  shall  not  hurt  the 
verdict  IbicL 

In  waste,  the  finding  the  particular 
waste  is  the  substance  of  the  verdict 

Ibid. 

The  finding  generally,  that  the  defend- 
ant fecit  vastum  vendition.  Sf  de* 
stmctionemf  without  finding  the  par- 
ticular wastes,  is  ill,  and  insufficient 

IM, 


The  taodflg  of  costs  by  the  jury,  where 
coats  are  not  recoverable,  will  sot 
hurt  the  verdict  as  to  the  rendue.  857 

On  an  indictment  at  the  assizes,  and 
not  guilty  pleaded,  removed  in  B.  R. 
where  issue  was  joined  by  Sir  J.  F. 
corofUUof'i  Sfc.  the  verdict  thst  the 
defendant  was  gniljhr  modo  ifjorma 
prmU  prad:  Sir  tI  F.  venue  een 
gueriiur,  adjudged  good,  and  modo  ^ 
forma,  Sfc,  mere  surplusage.        308 

VIEW. 
Vide  Waste. 

Where  the  view  of  jurors  is  requisite. 

254^255 

In  assize  the  view  of  the  jurors  is  never 
returned.  254 

Where  a  day  of  continuance  was  given 
eo  quod  the  jurors  had  not  the  viev 
4r  interim  videani^  ^c.  Ibid, 

If  the  officer  returns  that  the  jurors 
had  the  view;  yet  if  the  contraiy 
appears  by  examination  on  the  trial, 
the  return  shall  not  conclude  any  of 
the  parties.  255 

VENUE,  VENIRE  FACIAS. 
Vide  JuROBS. 

If  the  court  awards  a  venire  to  officers 
of  a  wrong  place*  this  is  bo  cause  of 
challenge  to  the  array.  257»  258 

A  venire  according  to  a  special  custom 
misawarded  but  in  part,  resolved  to 
be  aided  after  the  verdict  by  the  sta- 
tute 21  Jac.  cap.  IS.  of  jeofails.   278 

In  the  award  of  a  venire  facias  super 
quo  priscq)t  fuit  vie.  com\  SfC.  is 
error.  393 

Where  the  plaintiff  dedares  that  the 
defendant  was  appointed  to  be  post- 
master of  Oxon  in  the  coun^  of 
Ojeony  and  avers  that  he  continued 
postmaster  for  such  a  time,  a  vem» 
is  not  necessary  to  be  laid  where  he 
continued  postmaster.  414 

UMPIRE,  vide  Abbitbaicbkt. 

VOUCHER. 

In  a  quod  ei  deforcecU  in  the  nature  of 
a  writ  of  entry  in  le  quibuSf  in  nature 
of  an  assize  of  novel  diseeisiHf  where- 
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in  the  tenant  ought  not  to  vouch,  if 
the  tenant  voucheth  and  demurs  to 
the  connterplea  of  voucher,  and  it 
be  adjourned  to  another  time ;  it  is 
peremptory  to  the  tenant,  although 
the  voucher  was  illegal.  40,  41 

Although  the  voucher  be  not  counter- 
pleaded, but  the  demandant  demurs 
to  it,  yet  it  is  peremptory  to  the  te- 
nant if  it  be  adjourned,  &c.  41 

What  shall  be  a  counterplea  to  a 
voucher.  Ibid. 

Foreign  voucher.  Vide  Stat.  34  &  35 
H.  a  c  26.  of  Wales. 

W. 
WAGER  OF  LAW. 

Where  a  man  may  wage  law,  and  where 
not.  65f  66,  67.  74 

WALES. 

The  great  sessions  there  may  amend 
records,  Sec  by  force  of  the  statutes 
of  8  H.  6.  c.  12.  8  H.  6.  c.  15.  and 
27H.  8.C.26.  43 

The  statutes  oi  England  are  in  force  in 
Wales.  Ibid. 

Foreign  vouchers  in  Wales^  where 
triable  and  where  not  41 

Every  day  of  the  great  sessions  in  Wales 
is  as  a  several  return.  42 

The  great  sessions  in  Wales  may  be  ad- 
journed to  Monday^  if  a  Sunday  in- 
tervene, and  it  need  not  be  continued 
for  six  days  together  by  the  statute 
34  &  35  H.  8.  c.  26.  Ibid. 

Whether  Sijieri  facias  on  a  judgment  in 
B.  R.  will  run  in  Wales  or  not.    194 

WASTE. 
Vide  Verdict.    Stat.  Glouc.  cap.  5. 

An  action  of , waste  is  well  maintainable 
in  London  by  the  custom.  254 

The  jurisdiction  of  the  court  in  London 
to  hold  plea  in  waste,  is  not  taken 
away  by  statute  of  OUmc.         Ibid. 


An  action  olj^waste  doth  not  lie  in  an- 
cient demesne.  254 

In  waste,  six  jurors  at  least  ought  to 
have  the  view.  Ibid. 

Although  the  jurors  ought  to  have  the 
view,  yet  it  is  not  necessary  for  the 
officer  to  return  it.  254^  255 

The  court  on  the  trial  ought  to  examine 
whether  the  jury  have  had  the  view 
or  not  Ibid. 

The  jurors  may  view  the  place  wasted 
when  the  officer  is  not  present     255 

Where  in  waste,  the  sale  is  not  ma- 
terial. Ibid. 

WARRANTY. 

A  warranty  annexed  to  an  estate  for 
years,  is  but  a  covenant  against  the 
rightful,  and  not  against  the  wrong- 
ful entry  of  a  stranger.  178 

When  a  warranty  is  annexed  to  an 
estate  for  years  in  a  fine,  it  is  only  a 
covenant  for  damages  in  the  personal 
lien.  180 

Warranty  by  a  feme  covert  in  a  fine, 
how  it  shall  bind  the  feme.         Ibid. 

WAY,  vide  Highway. 

WORDS. 

Vide  Action  on  the  Case  for 
Words,  Exposition  of  Words. 

WRIT, 
Vide  Abatement,  Error. 

What  defects  in  writs  shall  be  amended. 

S8,  39,  40 

Where  in  a  real  action  there  shall  be  no 
grand  or  petit  cape,  but  peremptory 
judgment  against  the  tenant  46 

No  grand  cape  lieth  but  when  the  te- 
naot  makes  default  before  his  ap- 
pearance in  chief.  Ibid. 

After  an  appearance  in  chief,  if  the 
tenant  makes  default  in  any  other 
term  after  his  appearance,  a  petit 
cape  lieth.  Ibid. 
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TO  TUB 

NOTES    IN    BOTH    VOLUMES. 


ABANDONMENT, 

of  inaured  property,  ii*  203/  g^  h^  u    See  tit  ImwroMB. 
of  the  tenancy  by  an  attornment  of  the  termor  to  the  atranger  —  a  forfeiture 
of  the  term,  i.  319  a.  n.  (h). 
ABATEMENT, 
Plsa  in, 

cannot  be  after  2LfuH  defence:  ii.  209  h. 

what  shall  amount  to  such  a  full  defence,  ii.  209  i,  c. 
distingubhed  from  pleas  in  bar  by  giving  Plaintiff  a  better  writ,  i.  284. 

n,(4). 
if  a  man  pleads  matter  which  goes  in  &xr,  but  begins  and  ends  in  ahcOe* 

menif  it  will  be  a  plea  in  abatement :  ii.  209  d.  n.  (k), 
.  if  a  plea  containing  matter  in  bar,  conclude  in  abatemefUf  it  is  a  plea  in 
bar :  iL  209  r. 
if  a  plea  containing  matter  in  (Aatemeni  concludes  in  &xr,  it  is  a  plea  in 

bar:  ib, 
if  a  plea  beginning  in  bar^  contains  matter  in  abatement^  and  concludes 

in  abatement,  it  is  a  plea  in  bar :  ii.  209  e,  209  d*  n.  (A), 
if  a  plea  be  ever  so  informal,  beginning  and  concluding  in  abaiementy  yet 
if  it  be  meant  for  a  demurrtr^  and  is  so  in  substance,  it  is  good,  iu  129« 
of  Misnomer.     See  tit  Misnomer, 
to  the  Jurisdiction.    See  tit  JurtsdicHon. 

when  it  can  be  regarded  as  a  plea  in  bar,  ii.  209  dl  n.  (A), 
by  A  feme  covert^  who  marries  after  the  cause  of  action,  ii.  209  b,  210^. 

n.  («)• 
Infancy  of  the  Plaintiff,  if.  212  a.  n.  (5). 

in  consequence  of  mistakes  in  the  joinder  ot parties  to  Aetions^  i.  154.a, 
291  b,  etseq.    See  tit  Parties. 
distinction  between  contracts  and  torts,  i.  291  g,  h. 

Plaintiffs  and  Defendants,  i.  1540.  291  i(,  /. 
such  a  plea  need  not  be  in  abatement  both  of  the  declaration  and 

writ,  ii.  210  dl 
for  nonjoinder  of  a  Defendant,  ii.  210^. 

enactments  of  stat  S  &  4*  W.  4*.  c.  42.  respecting,  ii.  210^,  A. 
n.  (tf). 
construction  of  the  Act,  t&. 
to  part  of  the  writ,  ii.  210  a. 

when  it  must  be  pleaded  in  abatement  both  of  the  declaroHon  and 
writ,  ii*  210  dL 
venue  in^  unnecessary,  i.  8.  ii.  209  c' 

distinction  formerly  taken  between  pleas  in  abatement  and  in  bar, 
i.  8.  8a. 
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ABATEMENT,  carUinued. 
Plka  in,  continued, 
affidavit  oftnUh  of^ 

under  4  Ann,  —  the  statute  applies  to  criminal  as  well  as  ciril 

cases,  ii.  210  e,/. 
may  be  made  by  the  Attorney,  il.  210  e. 
if  the  plea  be  filed  without,  plaintiff  may  treat  it  as  a  nullity,  ti. 
the  Stat  extends  to  all  dilatory  pleas,  ii.  210  e,/. 
what  are  dilatory  pleas,  ii.  210  p.  n.  (u). 
Itsfonuy 

when  it  should  begin  and  conclude  by  '<  praying  judgment  of  the 

writ^'*  when  of  <<  the  writ  and  declaration,*'  and  when  of  <<  the 

bill,"  ii.  209  a.  209  A 

when  it  may  begin  and  conclude  with  praying  judgment  if ''he 

ought  to  answer  to  the  said,  &c«**  ii-  209  4  «•  ^0.  p.  (m).  210 (f. 

plea  to  the  jurisdiction,  ii.  210. 

that  plaintiff  is  excommunicatedy  ib, 
that  one  of  the  parties  is  dead,  ii.  210  a, 
demurrer  to^ 

need  never  be  special,  ii.  2«.  n.  (r). 
proper  conclusion  of,  ii.  210^.  n.  (2).  210  A,  t. 
advantage  cannot  be  taken  upon  it,  of  any  defect  in  the  previous 
pleadings,  i.  285.  n.  (d). 
judgment  upon^ 

for  plaintiff  on  demurrer,  ii.  210 1.  n.  (S). 
after  issue  taken  by  plaintiff,  ib, 

the  jury  must  assess  the  damages  in  the  action,  ih. 
OF  THB  Writ, 

whatever  proves  the  writ  false  in  a  material  part,  shall  abate  it,  i.  285  a. 
n.  (7)-  ii.  44  a,  b. 

the  plaintiff's  own  shewing,  ii.  21 0  e.  S96.  see  also  i.  285  a.  n.  (?)• 

a  writ  may  be  abated  in  part  and  stand  good  as  to  the  residue,  iu  210  a. 

distinction  between  cases  where  two  things  are  demanded,  sod 

where  it  appears  that  plaintiff  cannot  have  a  better  writ  for  one 

of  them,  and  where  it  appears  that  the  writ  is  improper  for  one 

of  them,  i.  285  a.  ii.  210  a,  b,  c. 

for  a  variance  between  the  writ  and  the  declaration,  ii.  210  a,  b.  see 

also  i.  318.  n.  (S). 

as  to  the  sum  demanded,  ii,  210  b,  c. 
OF  THE  Action, 

by  the  death  of  one  out  of  several  plaintiffs  or  demandants  pending 
the  suit  at  common  law,  ii.  72  A. 

so  by  the  death   of  one  out  of  several   tenants  or  defend- 
ants,  ib. 

but  not  if  the  rest  had  the  whole  by  survivorship,  ib. 
nor  in  action  of  tort  ib. 
by  Stat  8  &  9  W.  3.  the  action  shall  not  abate  by  the  death  of  oae 
out  of  several  plaintiffs  or  defendants,  if  the  cause  of  action  surriTe 
for  or  against,  ib. 

the  death  shall  be  suggested  on  the  roll,  t&. 
OF  A  Writ  of  Error,  ii.  101 1. 

by  the  death  of  one  of  the  parties,  ib. 

of  the  Chief  Justice,  ii.  101  u, 
.  ,by  th^  dissolutioji  or  proroflntion  of  Pariiament,  ib. 
by  a  commoner,  i.  353  a,  o,  c.    See  Commoner. 
by  the  grantee  of  a  unxy^  of  an  obstruction  therein,  i.  353  b. 
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ABEYANCE, 

wherever  a  remainder  is  devised  in  contingency,  the  reversion  in  fee  de- 
scends on  the  heir  at  law  in  the  mean  time^  and  is  not  in  abeyance^ 
iL  881,  S83. 
semble,  the  same  law  holds,  in  common  law  conveyances,  as  to  the 
remainder  in  fee,  ii.  S82. 
ABUTTALS, 

setting  out,  in  a  new  assignment,  i.  SOOtf.    See  800.  n.  (h\ 
ACCEPTANCE, 

of  rent  —  its  effect,  i.  288  a,  b.  ii.  302.    See  tit  Rent 
of  assignee  of  lessee  by  lessor —  its  effect     See  tit  Assignee. 
of  lease  by  assignees  of  bankrupt,  i.  241«  n.  (b).    See  tit  Bankrupt 
of  blU  of  exchange.     See  tit  JSili  of  Exchange, 
of  a  less  sum  in  satisfaction  of  a  greater,  ii.  137  k. 
ACCIDENT.    See  ^U  Fire. 
ACCORD, 

with  mutual  promises,  when  a  good  bar,  ii.  137 1. 
ACCORD  AND  SATISFACTION, 

plea  of;   replication  denying  satisfaction  must  conclude  to   the  country, 
i.  103  r. 
ACCOUNT, 

action  of;  ii.  127.    7S.  n.  (/). 

given  to  and  against  executors,  &c.  by  statutes  13  Edw.  1.  and4& 

5  Ann,  i.  217. 
cannot  be  joined  with  debt,  ii.  117  (i 
stated*    See  tit  Assumpsit 

exception  in  Statute  of  Limitations  as  to  merchants'  accounts,  ii.  127. 
etseq. 
to  what  accounts  it  extends,  ii.  127  e.  n.  (k).  I 

r^usal  to  account^ 

assumpsit  against  factor  for,  ii.  127.  n.  (/).  '   ^  ? 

balance  of 

however  numerous  the  items,  may  be  recovered  in  assumpsit,  i6. 
ACCUMULATION, 

prohU)ition  of  limitations  for  the  purpose  of,  by  stat  39  &  40  Geo.   3. 
ii.  388.  n.  (o). 

cases  on  the  construction  of  this  statute,  ii.  388  o.  n.  (x\ 
AC  ETIAM, 

clause  of,  ii.  52  a. 
ACT  OF  GOD, 

of  what  duties  it  shall  excuse  the  non-performance,  ii.  421  a,  422. 
ACT  OF  PARLIAMENT.     See  tit  Parliament,  Statute. 
ACTIO  ACCREVIT.     See  tit  Limitation  of  Action. 
ACTIO  PERSONALIS, 
moritur  cum  persona. 

ancient  construction  of  this  rule,  i.  216  a.  2166. 
effect  of  stat  4  Edw.  3.  c.  7*  upon  it,  i.  217  a,  i^. 
whether  it  is  always  to  be  understood  of  a  tort,  i.  216  b,  n.  (a).    See 
tit  Executors. 
ACTION, 
right  of; 

where  plaintiff  is  to   ntitle  himself  to  by  act  done,  he  must  either  shew 
the  act  done,  or  that  he  has  done  all  in  his  power  to  do  it,  ii.  352. 
n.  (3). 
suspended  by  act  of  party>  is  destroyed,  ii.  106.  n.  (c),  (but  see  contri, 
ii.  150  a.  n.  (t).) 
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ACTION,  continued, 
cross  acHon, 

evidence  in  mitigation  of  damages  now  vubstitated  for,  iL  1£0&.  d.  («). 
how  far  barred  by  giving  such  evidence»  t&.  150  c. 
fresh  action  ; 

for  continuing  trespass  or  nuisance,  when  sustainable^  ii.  171  c,  cL  n.  (/). 
commencement  of;  how  proved  by  the  record,  &c.  iLlh.et  seq,  n.(l).]i.(c). 
the  writ  of  summons  is  now,  for  all  purposes,  ii.  2.  n.  (A), 
a  baron's  fiat  is  the  commencement  of  the  king's  suit,  ii.  70^.    ^ 
limitation  of.    See  Limitations, 
joinder  of    See  tit  Joinder, 
parties  to.    See  tit.  Parties, 

whenever  the  defendant  m%,y  plead  to  any  writ,  it  is  in  law  an  action,  il  6  s. 
release  of  all  actions,  a  bar  to  a  scLfa,  ii.  6.  6  a. 
what  do  or  do  not  survive  for  or  against  executors,  u  216  a.  et  seq.    See  tit 

Executors, 
causes  of  damage  subsequent  to  commencement  of;  in  what  cases  jadgment 
shall  be  arrested  if  the  jury  give  an  entire  veidict  for,  ii.  171  c 

in  what  cases  they  are  with  propriety  included  in  the  judgment, 

e.  g.   interest  on  bills   of   exchange   up   to  signing  juij^ent, 

ii.  171  c,  d,  and  n.  {g), 

causesof  damage  laid  in  declaration  prior  to  right  of  action,  ii.  171*  171a»^c 

prosecuting  an  action  with  effect^  means  with  success^  i.  195  A.    \ 

cannot  be  brought  for  part  of  a  debt  or  duty,  unless  the  declaration  shew 

that  the  residue  is  satisfied,  i.  201.  n.  (1). 
cause  ofs 

in  tort  is  the  consequences  of  the  act  done,  in  assumpsit  the  breaA  if 

contractf  ii.  63  e,  n.  (m). 
affidavit  of,  to  hold  to  bail,  i.  296  a,  296  a,  n.  (b), 
real.    See  tit.  Rights  writ  <ff  and  Dourer, 
possessory.     See  tit  Possessory  Actions, 
survival  of;  in  what  cases  actions  survive  for  and  against  executorS|  &c. 

i.  216  a,  et  seq, 
abatement  of.    See  tit  Abatement, 
the  bringing  of,  how  recited  in  pleading,  ii.  137  n>  o. 
circuity  of ;  ii.  4?7^^.  ISO  et  seq, 
the  law's  abhorrence  of,  ii.  150. 

in  what  cases  causes  of  actions  by  defendant  against  plaintiff  maj  be 
pleaded  in  bar,  to  avoid,  ii.  149,  150.  150  a,  6,c. 
principle  of  rule,  ii.  150  b,  n.  (h), 
cases  where  it  will  lie,  though  the  cause  of  it  be  a  thing  prohibited  by  an  Act 

of  Parliament,  i.  309  b,  c,  n.  (b), 
will  lie  for  disturbance  of  right,  without  any  specific  injury,  i.  346  b,  iL  1 146.n.(jr)» 
on  penal  statutes.     See  tit  Penal  Actions, 
on  the  case.    See  tit  Case, 
to  avoid  a  fine.     See  tit  Fine, 
ACTIONEM  NON, 

dispensed  with  it  in  plea  by  Reg.  Gen.,  i.  290.  n.  (b),  See'also  i.28  i.  n«  (k), 
the  rule  applies  to  a  plea  answering  only  the  whole  of  one  count,  i.  290> 
n.  (b), 
semble  also,  to  a  plea  pleaded  wholly  in  bar  of  part  only  of  the 
cause  of  action,  ib, 
insertion  of,  contrary  to  rule,  no  ground  for  setting  aside  plea,  ii. 
plea  pleaded  without,  shall  be  taken  as  pleaded  to  the  whole  action,  IKk 

n.  (h), 
when  properly  said  in  a  plea,  i.  290.  n.  (S). 
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AD  QUOD  DAMNUM, 
writ  of,  ii.  161. 

whether  virtually  abolished  by  stat  5&6  Viet  c.  50.  ib.  n.  (z). 
ADDITION, 

want  of  defendant's,  cannot  be  taken  advantage  of,  i.  9  d.  n.  (g).   j 

cause  of  this  —  no  oyer  allowed  of  original  writ,  ib, 
of  defendant,  should  be  before  the  cilUu  diet^  i.  14  b,  n.  (1). 
statute  of  additions,  1  H.  5,  c.  5.  ib. 
ADMINISTRATION.    See  tit.  Execuiar. 

in  what  court  to  be  taken  out,  i.  274  a.  275.  n.  (/). 
grant  of.     See  tit  Bona  notabilia. 

when  it  should  be  prerogative,  i.  274  a.  275. 

consequence  of  its  not  being  so  when  it  ought  to  be,  i.  275.  275  a. 
where  void  or  voidable,  i.  275.  n.  (3).  n.  (/).  275  a.  n.  {g). 
distinction  between,  and  probate,  i.  275  a.  n.  (S).  n.  (A), 
defects  in,  when  they  can  be  taken  advantage  of,  under  general  issue, 


i.  275  a.,  n.  (A),  ii.  47  z.  n.  (^). 
how  the  granting  of  them  is  plei 


leaded  in  trover,  ii.  137  o.  n.  (2). 
profert  of,  if  not  made,  it  is  a  matter  of  form  only,  ii.  402.  n.  (1  )• 
eatpences  of;  may  be  given  in  evidence  as  retained  under  pUnt  €uimini§- 

iravity  i.  333.  n.  (c). 
to  a  creditor  of  a/e/b  de  se^  i.  271  & 
ADMINISTRATOR.    See  tit  Executor. 

no  action  lies  against,  for  a  distributive  share,  ii.  137^.  n.(c). 
trovtT  by  / 

if  he  declare  on  the  possession  of  the  intestate,  the  defendant  cannot 
give  in  evidence  under  not  guilty,  a  will  and  executor,  ii.  47  z* 
secusy  if  he  declare  on  his  own  possession  as  administrator,  ib, 
action  by  (generally), 

if  the  declaration  omit  to  state  by  whom  the  letters  were  granted,  it  is 
cured  by  verdict,  or  judgment  by  default,  i.  228  b. 
creditor  of  9ifelo  de  sefL9^ib. 
of  an  executor  does  not  represent  the  testator,  ii.  72  r. 
executor  of,  does  not  represent  the  intestate,  ii.  72  r,  s. 
de  bonis  non^ 

when  necessary,  ii.  72  s. 
sci.fa.  by  and  against,  ii.  72  r,  s. 
cum  testamenio  annexe^ 

till  an  infant  executor  arrive  at  21,  ii.  2126.  n  (a). 
ADMISSION, 

by  pleading  over,  i.  22  a.  n.  (3),  n.  (t).  ii.  103.  n.  (a), 
superfluous  allegation  not  admitted,  ii.  63  b,  xu  (t). 
unsettled  state  of  the  law  as  to,  ii.  103.  n.  (<i). 
ADMITTANCE, 

to  a  copyhold,  ii.  422.  et  seq.    See  tit.  Copyhold. 
ADULTERY, 

plea  of,  in  dower,  ii.  44  c. 
ADVERSE  POSSESSION, 

doctrine  of,  done  away  with  by  stot  3  &  4  W.  4.  c  27.  i*  319/.  n.  (K). 
ADVOWSON, 

in  fee  in  gross,  is  assets  in  the  hands  of  the  heir,  ii.  8 1. 
not  extendible  under  an  ehyity  ii.  69  6.>  but  see  69  a.  n.  (o). 
joint-tenants  and  tenants  in  common,  mu^t  all  join  in  a  quart  impedit  for,  ii. 
116  6.  117. 

presentation  by  them,  ii.  117.  117  a, 
CSE;paroeN€r««.- presentation  by,  %b. 
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ADVOWSON,  conHnued. 
grant  of, 

must  be  pleaded  to  have  been  by  deed,  i.  2^  a.  '  ^ 

the  want  of  such  averment  b  cured  by  verdict,  but  not  by  judg- 
ment by  default,  ib, 
AFFIDAVIT, 

of  cause  of  action  to  hold  to  bail,  i.  296  a. 
need  not  be  pleaded,  L  296  h.  n.  (d),  ^ 
but  if  pleaded,  must  be  proved,  ib. 
on  a  consideration  past  and  executed,  must  allege  a  precedent  request 
by  defendant,  i.  264  a.  n.  (b). 
AGENT, 

British,  acting  under  lawful  authority  abroad,  but  thereby  violating  our  kw, 

i.  S47.  n.  (/). 
tender  to,  a  good  tender  to  his  principal,  i.  SS  e,  n.  (g), 
liable  to  be  sued  by  creditor,  if  the  debtor  appropriates  a  fund  in  agent's 

hands,  and  he  pledges  himself  so  to  appropriate,  i.  210  b,  n.  (a), 
promise  by,  not  now  sufficient  to  take  Uie  case  out  of  the  statute  of  limit- 
ations, ii.  64  dL  n.  (y). 
on  a  contract   by,  not  under  seal,  for   an  undisclosed  principal,  either 
agent  or  principal  may  sue,  i*  291  /.  n.  (Q. 
AGGRAVATION, 

matter  pf,  in  a  declaration,  need  not  be  answered,  i.  28  c.  n.  (S).    See  also 
i.  SOOA.  n.  (y). 
AGISTER, 

of  cattle,  may  maintain  trover  against  a  stranger  who  takes  them  away,  iL47e* 
AGREEMENT.     See  tit  Contract,  Assumpsit,  Covenant. 

to  answer  for  another's  debt,  default,  &c.  i.  211.  etseq.    See  tit  StaM 

of  Frauds. 
for  sale  of  lands  or  any  interest  therein,  i.  277  c.  n.  (/)•    See  tit  Crqfs. 
for  a  lease, 

landlord  cannot  distrain  upon,  ii.  285.  n.  (t). 
what  agreements  are  joint,  and  what  several,  i.  154.     See  tit  CocenanL 
Construction  of  the  word  ''  agreement "  into  consideration,  in  the  stat  of 
frauds,  i.  211. 
AID-PRAYER, 

in  a  writ  of  right,  ii.  45  *.     See  tit  Sight,  Writ  of. 
ALIAS  DICT, 

obsolete  in  civil  pleadings,  i.  14  a.  n.  (l)« 
its  use  formerly,  t6. 

addition  of  defendant  should  be  before  it,  ib. 
ALIEN, 

artificer,  occupying  a  house  or  shop  under  an  agreement  not  amouBtiDg  to 
a  lease,  liable  to  an  action  for  use  and  occupation,  i.  8.  n.  (1). 
but  he  cannot  become  tenant  from  year  to  year,  t^. 
provisions  of  stat  7  &  8  Vict  c.  66.,  ib. 
tnay  gain  a  settlement  by  use  and  occupation,  ib. 
enemy  f 

plea  of; 

may  be  pleaded,  if  the  action  be  brought  by  a  British  agent, 

ii.  203  a. 
cannot  be  joined  with  plea  of  tender,  i.  33/  n.  (i»). 
trading  with ; 

illegal,  without  the  king's  licence,  ii.  201  c. 
«#; 

whether  amy  or  enemy,  is  not  entitled  to  dower,  ii.  46  c. 
unless  married  by  the  king's  special  licence,  ib* 
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ALIEN,  continued. 
vkUneri 

not  within  S2H.  8.  c.  16.,  i.  8.  n.  Qs). 
ALLEGATIONS, 

in  a  declaration,  what  must  be  proved  and  what  need  not  be,  ii.  208  d^  e. 
what  may  be  traversed,  though  unnecessary  to  have  been  alleged,  ii.  206. 
n.  (22).  207  o,  b,  c.  n.  (24).     See  tit.  Averment 
ALTERATION, 

in  policies  of  insurance,  require  a  new  stamp,  when,  ii.  200  a,  n.  (i). 
in  bills  and  notes,  ii.  200  a,  &n.  (b), 

general  rule  that  a  material  alteration  in  a  deed,  or  other  instrument  of 
contract^  is  fatal,  ii.  200  b.  n.  (b). 

whether  made  by  a  party  or  a  stranger,  ib. 
but  where  rights  are  vested,  no  alteration  can  devest  (hem,  ib. 
on  whom  it  lies  to  explain  the  alteration,  ib. 

under  what  pleadings  the  objection  as  to  the  alteration  can  be  set  up, 
ii.  200  c.  n.  (b\ 
AMENDMENT, 

of  writ  of  summons,  ii.  68 1.  n.  (q). 

of  its  return,  ib. 
leave  to  amend  is  generally  substituted  in  lieu  of  leave  to  discontinue, 

ii.  73. 
wherever  amendments  are  made  by  the  common  law,  there  is  no  distinction 

between  criminal  and  civil  cases,  i.  250  d. 
of  a  miniiteriai  act,  may  be  made  at  any  time  at  common  law,  i.  250  c. 
(fJudffmeniSf 

in  what  matters  allowed  under  stat.  16  St  17  Car.  2.  ii.  47.  n.  (8). 
of  a  scire  faeiaSi  ii.  72  a?,  y.,  ib,  n.  (y),  n.  (z),  n.  (a). 
of  the  caption  of  an  indictment^ 

returned  to  K.  B.   may  be  after  the  term  in  which  it  b  certified^ 
i.  249  a.  et  seq. 
of  a  transcriptf 

may  be  in  all  cases  made  by  the  original  record,  i.  ^50  cf. 
of  the  county 

not  allowed  in  a  writ  of  right,  ii.  45/ 

not  allowed  in  a  writ  of  entry  sur  disseisin  en  lepost,  ii.  45/.  n«  (r). 
allowed  in  declaration  on  a  writ  o(partitiony  ib, 
of  a  writ  qferrort 

under  5  Geo^  1.  ii»  101  s. 
(^  coroner*  s  inquests, 

may  be  made  in  all  points  except  the  finding  of  the  jury,  i.  250  d,  856. 
'(^postea,  ii.  171  c. 

of  recoveries  andjines^  ii.  94.  et  seq.    See  tit.  Fines  and  Recoveries. 
AMENDS, 

tender  of;  —  proper  form  of  plea  and  replication,  ii.  291  b.  tu  (c). 
AMERCEMENT, 
of  the  sheriff, 

for  not  producing  the  body  at  the  day  of  the  return,  after  returning 
cepi  corpusy  ii.  57  a.  n.  (2). 

at  what  time  attachment  was  substituted  for  it,  ib. 
AMMUNITION, 

expenditure  of,  in  defence  of  a  ship,  not  a  subject  of  general  average, 
ii.  207.  n.  (h). 
ANCESTOR  AND  HEIR.    See  tit  Heir. 
ANCIENT-DEMESNE, 

lands  in,  extendible  under  an  ekgit^  ii.  69  a* 
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ANCIENT  LIGHTS.    See  tit  Lights. 
ANIMALS, 

fer<B  natVTiSt  property  in,  i.  84.  nole#. 
ANNUITY, 

grantee  of,  may  maintain  ejectment,  where,  i.  112  a.  n.  (a). 

bond  conditioned  for  payment  of,  is  within  stat  8  &  9  W.  3.,  and  breacho 

must  be  suggested  or  assigned  in  an  action  upon  it,  ii.  187*  n.  (2). 
for  life,  payable  out  of  lands,  debt  lies  not  for  the  arrears,  as  long  as  the 
estate  of .  freehold  continues,   i.  282.  n.  (y).  ii.  S04.     See  tit  Eem- 
charge, 
plea,  no  memorial  enrolled. 

meaning  of  such  a  plea,  ii.  84  e,/.  n.  («). 

replication,  that  it  was    enrolled,  should   conclude  to   the  coantryi 
1.92*.  n./. 
APOTHECARY, 

regulations  of  B5  Geo.  3.  concerning,  i.  309.  n.  (6). 

decisions  on  the  construction  of  this  Act  i*  309. 
evidence  of  practising  as,  what  shall  be,.i.  309.  n.  (&).  309  a. 
must  prove  his  qualification  under  non  assumpsit,  i.  809.  n.  (6). 
APPEARANCE, 

of  infant     See  tit.  Infant 
by  attorney.     See  tit  Attorney. 
of  idiot     See  tit.  Idiot 
APPOINTEE, 

not  to  be  considered  as  an  assignee,  so  as  to  be  liable  te  covenants,  which 
run  with  the  land,  i.  241  c.  n.  (c). 
APPORTIONMENT, 

of  composition  for  tithes  to  executors  of  a  rector,  i.  277. 
of  rent  under  stat  1 1  Geo.  2.  to  executors  of  tenant  for  life,  &c  i.  288/  a  seq. 
APPRENTICE, 

indictment  under  5  JBliz,  (for  using  a  trade  without  having  been),  L  909. 
etse^* 

when  an  averment  of  the  trade's  existence  at  the  time  of  makiog 
stat  5  Eliz.  is  necessary,  i.  309.  n.  (3). 

other  necessary  averments,  i.  309  a,  b,  n.  (4).  n.  (5).  n.  (6). 
311,312. 
alteration  of  law  respecting,  by  54  Geo.  3.,  i.  309.  n.  (6).    See  also 

tit  Apothecary, 
what  shall  constitute  an  apprenticeship  within  5  Eliz.,  i.  312.  312  a. 
the  general  issue  should  be  pleaded,  when,  i.  310.  n.  (8). 
effect  of  stat  21  Jac.  1.  c.  4.  on  5  Eliz.  as  to  where  actions  shall  be 

brought  !•  312  a. 
method  of  proceeding  under  21  Jac.  1.,  ib, 
discharge  of,  i.  313.  316. 

court  of  quarter  sessions  has  original  jurisdiction,  i.  316.  n.  (4). 

power  given  to  two  justices,  i.  315,  316. 

the  order  must  set  forth  the  master's  appearance,  i.  313.  n.  (1). 

some  good  cause  of  the  discharge,  i.  SIS. 
the  order  must  appear  to  have  been  under  hand  and  seal,  L  316.  S16a. 

n.  (5). 
stat  5  Eliz.  c.  4.  s.  35.  extends  to  all  manner  of  apprentices,  L  315. 
restitution  of  premium,  i.  313. 

the  sessions  have  no  power  to  order,  i.  313.  n.  (a). 
deed  cf  apprentieeshipj 

covenant  lies  against  the  persons  who  join  in  it,  i.  31  S»  313  a. 
but  not  against  the  apprentice,  i.  313  a.  n,  (3). 
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APPRENTICE,  continued, 
deed  of  apprenticeship^ 

if  the  apprentice  do  not  execute  it,  he  cannot  gain  a  settlement  under 
ity  and  it  is  void,  i.  313  a.  n.  (&)• 

exception  —  parish  apprentice,  t&. 
if  it  be  avoided  by  apprentice  on  coming  of  age,  this  will  not  discbarge 
the  father's  liability  on  it,  t5. 
if  the  apprentice  commit  a  conversion  with  his  master's  knowledge,  tro- 
ver will  lie  against  the  master,  ii.  47  g» 
if  the  apprentice  earn  any  thing,  the  master  may  recover  it  in  trover^ 
iL  47  ^. 

it  does  not  matter  whether  he  be  legally  an  apprentice,  t& 
APPEOPRIATION, 

of  payments,  rule  as  to,  ii.  415.' n.  (/). 
APPROVEMENT,  ? 

of  common,  i.  353  b. 

in  what  cases  it  is  allowable,  i.  353 1,  ih.  Ui  (n). 
against  what  it  is  allowable,  ib.  n.  (»). 
APPURTENANCES, 

what  shall  pass  by  a  feoffment  or  grant  of  a  house  "  and  its  appurtenances,'* 
ii.  4000.401. 

by  a  devise  of  the  same,  ii.  40L  401  a* 
when  a  right  of  way,  extinguished  by  unity  of  seisin,  &c,  shall  pass  by  a 

grant  of,  ii.  401  a,  n.  (b). 
how  a  right,  &c.,  appurtenant  should  be  stated  in  pleading,  u  345,  346. 
'      n.  (b). 
ARBITRATION, 

prospective  agreement  for, 

cannot  1^  pleaded  in  bar,  ii.  133  A.  ti.  (f). 

qu,  whether  any  action  lies  for  a  breach  of  such  agreement,  ib,      \ 
THE  Submission, 

one  partner  cannot  bind  another  by  it,  ii.  61.  n.  (a), 
difference  in  its  terms,  when  it  is  by  order  of  iVm  Prius,  where  the 
parties  mean  to  refer  "  the  cause  "  only,  and  where  to  refer  <<  all  matters 
in  difference  "  between  the  parties,  ii.  64  /.  n.  (7). 
making  it  a  rule  of  court,  i.  327  Cy  d. 

by  Stat  9  &  10  W.  3.  c.  15.,  i.  827  c,  d. 

cannot  be  of  ^  parol  submission,  i.  327  c,     - 
may  be  in  the  vacation,  i.  327  d.  n.  {q)» 
the  agreement  to  make  it  a  rule  of  court  must  be  inserted  in 
the  submission,  i.  327  c,  n.  (n). 
what  is  a  suf&cient  insertion,  ib. 
it  can  only  be  made  a  rule  of  one  court,  tfr. 
by  order  of  N.  P. -^clause  providing  for  death  of  any  of  the  parties^ 
ii.  lSSd.n.{d), 
Umpirage, 

at  what  time  the  umpire  can  be  appointed  by  the  arbitrators,  ii.  132^ 
133,1330,133  6. 

whether  such  appointment  determines  their  power,  ii.  133<7. 
133  o,  b.  n.  (c). 
at  what  time  the  umpire  can  make  the  award,  ii.  133,  133  a. 

effect  of  a  subsequent  award  by  arbitrators,  ii.  133  a.  n.  (b),  " 
if  the  umpire  elected  refuses,  the  arbitrators  may  elect  another  toties 

quotieSf  ii.  133  6,  c,  d. 
mode  of  nominating  the  umpire,  ii.  133  c,  d.  n.  (c). 
the  umpire  may  join  with  the  arbitrators  in  making  the  aw%rd|  ii.  133e. 

VOL.  II.  PART  II.  F  p 
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ARBITRATION,  eoniinuecL 
Umpiraob,  continued. 

if  the  arbitnton  hear  all  the  endencei  and  ttate  it  to  the  umpire,  who 
thereupon  makes  an  awardj  it  la  good»  iL  ISS/,  ff.  [But  eee  133  A. 
n.  (/)•  contr^.] 

DlTBEMlNATION  OF  THB  POWSB  OV  THB  ARBITRAT0BS> 

L  5y  death  of  either  party  to  the  subminion,  ii.  133  e.  n.  (d). 
clause  in  order  of  N.  P.  obviating  it,  iL  13Sc.  n.  (d). 

2.  bjf  revocation,  ib.     [See  stat  3  &  4  W.  4.  c.  M.»  iL  183/  n.  (^] 

action  thereupon  by  the  other  party,  ii,  133/.  c.  n.  (d). 

may  be  pleaded  to  an  action  on  the  award,  if  made  afterwards,  il 

ISSe.  iL(d). 
in  what  cases  the  court  will  set  aside  the  awatd  made  aflerwaidi» 

ib. 
in  what  cases  the  submission  may  be  made  a  rule  of  court  afler- 

wards,  ii.  133/  n.  (d). 
by  Stat  3  &  4  W.  4.  c  42.  Mibmiftsions  by  rule  of  eourt,  fte^ 

not  revocable  by  the  party  without  leave,  ii.  133/  n.  (d). 
construction  of  this  statute,  ib. 
a  revocation  may  be  pleaded  without  averring  that  the  aibitntor 

had  notice,  ii.  305  b.  n.  (n). 

3.  bjf  constructive  revoeatiof^  iL  133^* 

marriage  of  a  feme  sole^  t&. 
bankruptcy,  ib. 

4.  by  eaqriration  <^the  iermjbr  wtahing  the  award. 

by  Stat  3  &  4  W.  4.  c  42.  the  court  may  enlarge  the  term,  ii. 
133/  n.  (d). 
construction  of  this  statute,  ib, 

the  power  of  the  court  exists  where  the  arbitrator  has  let  the 
time  slip  by,  ik 

MiSCOKDUCT  OF  THE  ARBITRATORS, 

cannot  be  pleaded  in  avoidance  of  the  award  in  an  aetioo  upon  it, 
L  32711.  n.  (3). 

nor  given  in  evidence  under  nU  debet  or  nul  tiel  agardy  L  327  a. 
relief  in  equity,  i.  327  c  ib*  n.  (o). 
where  the  s}ibmission  was  by  rule  of  court,  the  court  would  not  enforce 
the  award,  previous  to  stat  W.  8.  if  such  misconduct  apposed,  i. 
327  c. 
THE  Award, 

time  within  which  it  must  be  made,  L  327  b.  n.  (m). 
when  an  award  can  be  said  to  be  *'  published,"  ib. 
if  time  enlarffed   contrary    to  rule  of  court,  no  attachment,  I 
327  b.  n.  (tt). 
may  be  good«  though  made  of  less  than  is  contained  in  the  submissioo, 
L  32  AT.  n.  (1).  n.  (a), 
unless  other  causes  of  action  in  being  were  made  knows  to  tbe 
arbitrators,  L  32  a.  n.(l)» 
consequences  of  it  so  appearing  on  Ae  face  of  the  awards 
L32a.n.  (a). 

of  pleading  that  fact,  i.  S3*  n«(a)« 
of  giving  it  in  evidence,  •& 
how  it  may  be  answered,  t&. 

objection  how  to  be  mised,  when  it  does  not  appear 
on  the  face  of  the  award,  L  32  a.  n.  (a). 
by  award  of  mutual  releases  the  arbitrator  most  be  taken  to  have 
considered  matters  submitted  but  not  mentioned  in  award,  i. 
33  a.  n.(ft). 
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ARBITRATION,  conA'ntiMf. 
THE  Award,  continued, 

silence  of  award  as  to  some  matters  sabmitted,  no  objeetioD,  ib* 
of  matters  up  to  a  particular  day,  i.  3S.  n.  (a). 
t; .     of  matters  not  within  the  submission  ->-*  bad,  i.  SS  a.  n.  (a), 
part  within  and  part  not «— >for  the  former-^  good,  t^. 
is  bad,  if  it  do  not  adjudicate  on  all  the  issues  in  the  cause  referred,  i. 
33.  n.  (a), 
what  is  a  sufficient  adjudication  on  each  issue,  ib. 
several  demises  in  ejectment,  ib. 
after  an  award  in  favour  of  one  party,  the*  other  cannot  set  off  a  claim 

covered  by  the  submission,  ib. 

if  by  the  nullity  of  the  award  in  any  part,  one  of  the  parties  cannot 

have  the  advantage  intended  him  as  a  recompense  for  what  he  is  to 

do  to  the  other,  tfie  award  is  void  as  to  the  whole,  ii.  293  b.  [See 

also,  n.  (6}.] 

may  be  good  in  part  and  bad  in  part,  ii.293  a.  [See  also  293  c.  n.  (&).] 

when  sufficiently  mutual^  without  awarding  a  release,  i.  327.  t&  n.  (i). 

[See  also,  i.  32  a.  n.  (a),  S3  a.  n.  (&).] 
if  die  thing  awsorded  be  imosrtotfi,  or  not  final,  it  is  bad,|ii.  293  a,  b. 
but  if  part  be  certain,  and  part  uncertain,  it  b  good  as  to  the 

former,  ib. 
what  is  and  is  not  a  fatal  uncertainty,  or  want  of  finality,  iL  293  b. 
n.  (a), 
finality  of, 

if  a  cause  and  all  matters  in  difference  are  referred,  an  award  that  a 

nonsuit  shall  be  entered  is  bad,  as  not  being  final,  ii.  65.  n.  {d). 

that  one  party  shall  find  a  surety  to  enter  into  a  bond  «^  not  good, 

ii.  337.  n.  (2) :  but  good,  that  defendant  shall  himself  be  bound  in  a 

bond,  ii.  387*  n.  (a). 

the  arbitrator  cannot  order  a  verdict  to  be  entered  without  special 

authority,  i.  327  g>  n.  (ti). 
when  he  may  award  a  $tet  procesnut  IL  293  c  9 

is  no  deed,  though  indented  under  die  hand  and  seal  of  the  arbitsator, 
il62& 
unless  it  be  dUtoef^  as  a  deed,  ii.  62  &  n.  (^). 
is  complete,  before  delivery^  ib* 

refusal  to  deliver  by  arbitrators,  when  fatal  if  pleaded,  i.  327  Oy  & 
if  made  by  the  arbitrator  without  examining  witnesses  on  oath,  is  good, 

unless  the  objection  was  made  at^the  time,  ii.  133^. 
may  be  pleaded  in  bar  to  an  action  for  any  of  the  onuses  submitted, 
i.  327. 
Debt  on  the  Award, 

lies  for  a  mm  of  money  awarded^  whatever  was  the  mode  of  submission, 
ii.  62  a,  b. 
but  not  where  the  award  was  for  performance  of  a  collateral  act, 
ii.  62A. 
whether  debt  is  the  most  convenient  action,  ii.  62  b.  n.  (/). 
does  not  lie  against  an  executor,  if  he  demurs,  on  an  award  made  in 

thelifeof  testetor,  ii.73a.  [But  see  n.  (6).] 
limitation  of,  by  stat  3  &  4  W.  4k  c.  42^  ii.  67  a.  n.  (h). 
tie  dedarationf 

.  it  is  optional  either  to  state  or  omit  for  what  cause  the*  parties 

submitted,  ii.  61  n.  n.(l). 
a  mutual  submiseieu  miut  be  steted  and  proved,  ii.  61  ^  o.  ib.  n.  (a), 
the  submission  need  not  be  set  out,  nor  averred  to  be  in  writ- 
■  pp  2 
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ARBITRATION,  continued. 

Debt  on  the  Award,  continued* 
the  declarationj  continued. 

ing    unless  the  parties  are  bound  by  it  in  some  unusual 
manner ;  and  then  the  terms  must  be  stated,  ii.  61  o. 
the  award  must  be  stated  to  have  been  made  pursuant  to  the  sub- 
mission inform  as  well  as  substanee^  ii.  62* 
notice  of  the  award  by  defendant  need  not  be  averred,  ii.  62.  62  a. 
unless  it  was  provided  that  the  award  should  be  notified^ 
ii.  62  a. 
it  is  enough  to  shew  so  much  only  of  the  award  as  is  sufficient  to 
maintain  the  action,  ii.  62  6,  c. 
the  plaintiff  therefore  need  not  set  forth  any  more  of  the 
award  than  makes  for  him,  ii.  62  e. 

and  he    may  say  that  it  was   '<  among  other  things " 

awarded,  ii.  62  b. 
but  if  he  unnecessarily  set  forth  the  whole  award,  and  it 
appears  to  be  defective,  the  declaration  is  bad,  ii.  62  c 
emdenee  at  trialy 

when  plaintiff  must  prove  his  own  execution  of  the  submission,  ii. 
61.  n.  (a). 
judgment^ 

by  defauUy  is  final  in  the  first  instance^  ii.  62  b.  n«  (f). 
Assumpsit  on  the  Award, 

lies  (though  it  did  not  formerly)  where  the  award  was  for  the  perform- 
ance of  a  collateral  act,  and  the  submission  was  without  deed,  ii.  62  b. 
lies  on  a  submission  by  rule  of  Nisi  Prius^  ii.  62  b.  n«  (/). 
lies  on  a  submission  by  s^  judges  order,  ib. 
the  declaration  ; 

a  mutual  submission  must  be  averred,  ii..61  n,  o. 

the  submission  need  not  be  stated  to  have  been  in  writing,  nor 
set  out — but  may  be  stated  generally,  unless  the  mode  was 
peculiar,  ii.  61  o* 
the  awardy  as  in  debt,  must  be  averred  to  have  been  made  pur- 
suant to  the  submission,  both  in  form  and  substance,  ii.  62. 
lies  for  each  sum  asjt  becomes  due,  on  an  award  of  a  sum  to  be  paid 
by  instalments,  ii.  SS7.  n.  (b). 
Debt  on  the  Bond  for  the  Performance  of  the  Award, 

breaches  must  be  suggested  under  8  &  9  W.  3.>  ii.  62  b.  n.  (/)•  187  a. 
pleaSf 


performance,  i.  324«  a.   1  ^^^ . . 

nulagard,x.ma,b.    V^^^'l''' 


rqpUcation^ 

after  a  plea  of  performance ; 

assignment  of  breaches,  i.  103  d. 

all  matters  necessary  to  constitute  the  breach  must  be 
distinctly  stated,  i.  lOSd.  n.  {g). 
but  disjunctive  words,  such  as  <<  paid  or  caused  to 

be  paid,"  are  unnecessary,  i.  234  b.  n.  (6). 
difference  in  pleading  caused  by  stat  8  &  9  W.  S. 
as  to  several  breaches,  i.  103  d.  n.  (^)* 
the  whole  award  must  be  set  forth,  ii.  62  c. 
after  nul  tiel  agard  ; 

assigning  no  breach  or  a  bad  one  is  bad  on  general  demurrer, 

and  not  aided  by  verdict,  i.  103. 
L.     the  breach  is  not  issuable  or  traversable  when  aasignedy 
ib. 
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ARBITRATION,  eaniinued. 

Debt   on  the  Bond  for  the  Performance  of  the  Award,  eoiui' 
nued. 

it  is  an  exception  to  the  rule  that  when  defendant's 
plea  admits  a  non-perfonnance,   plaintiff  need  not 
shew  a  breach,  L  lOS.  n.  (1).  103  d.  n.  (if). 
it  need  not  be  stated  that  defendant  had  notice  of  the  award> 
ii.  62.  62  a. 

unless  it  was  so  especially  provided,  IL  62  a. 
the  whole  award  must  be  set  forth,  ii.  62  e« 
Pleading  respecting  the  Award, 
the  awards 

if  it  be  pleaded  in  bar,  defendant  need  not  aver  for  what  cause  the 

parties  submitted,  ii.  61  n.  n.  (1). 
the  award,  whenever  pleaded,  must  be  stated  to  have  been  made 

.  pursuant  to  the  submission  inform  as  well  as  substance^  ii.  62. 
generality  of  the  words  of,  how  restrained,  i.  324*,  324  a. 
use  of  the  words  **  de  premissis,"  i.  324  n.  (2).  324  a. 
what  averments  it  supplies,  i.  324  a. 
profert  of,  unnecessary,  i.  9  b.  n.  (d).  iu  62  b, 
m  bar  to  another  action,  for  any  of  the  causes  submitted^  L  327. 
readiness  for  delivery^ 

need  not  be  averred  —  why,  i.  327  b. 
pha  of  perfomumcey 

must  state  a  performance  of  the  whole,  i.  324  a.  n.  (3). 
the  defendant  cannot  in  the  rejoinder  traverse  any  matter  which  shews 
the  award  good,  i.  3266.  n.  (I). 

.    therefore  a  replication  containing  s^ich  matter,  should  conclude  to 
the  country,  i&. 
nsd  Hel  agard^ 

what  is  sufficient  evidence  for  plaintiff  under,  i.  327  a,  ft. 

whether  it  puts  the  validity  of  the  award  in  issue,  i.  327  b,  n.  (n). 
defendant  cannot  go  into  objections  in  point  of  law  to  the  award, 
i.  327  a.,  but  see  i.  103.  n.  (1). 

he  cannot  shew  collusion  or  other  misconduct  in  the  arbi* 
trators,  i.  327  a. 
nor  a  refusal  by  them  to  deliver  the  award,  i.  327  &,  c. 
a  replication  to,  should  conclude  to  the  court,  i.  326  b.  n.  (A), 
a  replication  to,  setting  out  an  award  void  in  law,  should  be  demurred 
to,  i.  327  a,  ft.  n.(/). 
if  a  part  only  be  set  out,  the   rest  should   be   set  out  in  the 
rejoinder^  and  demurred  to,  i.  327  b,  n.  (/). 
the  defendant  cannot  in  his  rejoinder  to,   say  any  thing  which  ad- 
mits an  award,  though  a  void  o^e,  i.  326  b.  ii.  84  c.  189.    [overruled, 
see  i.  326  b.  n.  {g).  ii.  84  e.  n.  (e).] 
Inforcing  the  Award  by  Attachment,  i.  327 «?.  e. 
when  the  practice  commenced,  1.  327  c, 
it  is  discretionary  with  the  court,  i.  327/ 
corruption  in  arbitrators,  no  answer,  i.  327  e,  n.  (/?). 
an  application  for  the  attachment  may  be  resisted  at  any  time  for 
defects  on  the  face  of  the  award,  ib,  S^g. 
the  court  will  not  go  into  the  merits  of  the  award,  i.  327  h. 
the  attachment  cannot  be  resisted  on  grounds  not  apparent  on  award, 

i.  327^.  n.  (m).  , 

not  allowable,  where  arbitrator  does  not  order  payment,  i.  327  g» 
nor  when  he  improperly  directs  a  verdict,  ib. 
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ARBITRATION,  continued. 

iNjroBCiKo  THE  AwARD  BT  Attaohmsnt,  emUtHued. 

not  allowable,  unless  award  be  made  pursuant  to  rule  of  court,  i  S27  A, 
n.  (u). 
therefore  not  where  time  has  been  irregulariy  enlarged,  or  umpire 
improperly  appointed,  and  objection  waived,  ib.  ii.  ISSd.  D.(e). 
interest  not  recoverable  on,  i.  S27  A,  n.  (ti).  I 
the  attachment  cannot  issue  till  a  personal  demand  of  the  money 
awarded  has  been  made,  iL  62  a.  n.  (0).  185.  n.  (I), 
what  shall  be  deemed  such  a  personal  demandi  ii.  62  a.  n«  (e). 
Ikforcing  Payment  bt  ExecutioMi  i.  827  A* 

provisions  of  stat  I  &  2  Vict  c.  110.,  i.  327  A.  n.  (a). 

SSTTtNO  ASIDE   THE  AwARO, 

the  court  will  in  no  case  go  into  the  merits,  i.  827  k, 

irhen  the  submission  is  made  a  rule  of  court  under  the  statute, 

the  applioation  to  the  court  must  be  made  before  the  last  day  of 
the  next  term  after  making  and  pMiMng  the  awards  L  %ild, 
lift.  n.  (r). 
what  is  a  pubUMng  the  award  from  which  the  time  begins 
to  run,  i.  827^*  n*  (0* 
can  be  on  no  other  grouna  but  fraud  or  corruption  in  the  arbi« 
trator,  i.  327  d^  but  see  n.  (s). 
when  the  submission  is  originally  by  rule  of  courty 

the  power  of  the  court  to  set  aside  the  award  is  independent  of  the 
statute  J.  827  <2.n.(t)« 
the  applioation  to  the   court   may  be  made  at  any  time, 
i.  827/ 
so  where  the  reference  is  by  order  of  N*  P.  or  a  jadge 
at  chambers,  i.  327/  n.  (f). 
the  time  prescribed  by  statute  usually  adopted  by  court,  ib, 
in  what  cases  the  application  must  be  made  within  the  four  firet 
days  of  tenn«  Uk  827  7.  n.  (I). 
pnmndt  <m  wkiek  the  award  will  be  set  asidoi  u  827  4  e.  n.  («).  827  jr,^ 
they  must  be  stated  in  the  rule  to  shew  cause,  L  827/  n.  (s). 
*  .^.  corruption  of  arbitrator,  i.  827  d.  f&  n.  (t). 

illegality  on  face  of  award,  i.  827  d.  sft.  n«  (<). 

or  of  some  eolemporaneous  paper,  t&. 
mistake  of  arfoitratoV,  L  827  a.  n.  («)» 
reception  of  illegal  evidence,  t&. 
misconduct  or  improper  proceedings  by  arbitrator,  t& 
death  of  party  before  award  made,  16. 
revocation  of  submission,  •& 
Setting  aside  Judgment  on  Award, 

application  may  be  made  at'  any  time^  for  defects  on  ftoe  of  awani, 
i.  327^.  n.  (tt). 
if  a  verdict  be  taken  subject  to  a  reference,  the  sum  awarded  by  the  irbi- 
trator  is  <<  recovered*'  within  Stat  48  Geo*  8%  c  46.  a,  8.|  i.  88^.  n.  (a). 
ARREST, 

when  and  how  it  may  be  upon  mesne  process  under  the  stat  1  Viot  c.  110. 
iL68* 
decisions  on  the  confttruotlott  of  the  Act,  ii.  68--68  a  a.  (6).    See  tit 
Capias, 
on  promise  to  pay  debt  barred  by  statutoi  tei,  ii.  187  ^» 
action  against  sheriff  for  not  arresting  when  he  might,  ii.  61  e>  n.  (t). 
.  necessary  averments  in  dedaiation,  t& 
actual  damage  to  the  plaintiff  must  be  shewn,  16. 
wherever  a  capias  md  respond.  lies,  a  ca,  sa.  lies' also,  ii.  68.  68  a. 
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ABREST,  continued. 

was  allowed  at  common  law  on  mesne  process  in  trespass  t^'  U  mrmis,  iL  GS. 
when  and  how  beating  and  wounding  can  be  justified  under  an,  L  296. 
See  tit  Process, 
form  of  setting  out  the  writ  in  a  plea  of  jostificationi  i.  896  A.  n.  (d). 
necessity  of  setting  out  the  writ,  L  298. 

when  the  judgment  must  be  shewn  as  well  as  the  writ.  i.  298. 
n.  («)• 
aflSdavit  made  before,  i.  296  a. 

need  not  be  pleaded,  i.  296&  n.  (df). 

but  if  pleaded,  it  must  be  proved,  tb. 
without  probable  cause,  for  more  than  plaintiff  recoveni^  i,  SS/t  n«  (i»)« 
costs  given  to  defendant  by  stat  4S  Geo.  3.,  ^. 

what  cases  are  within  the  statute^  i.  89/  g.  xu  («)• 
maHeious.    See  tit  Malicious  ArresL 
irregular^ 

consequences  of  new  assigning  in  action  of  trespass  for»  instead  of 
replying  the  irregularity,  L  300  A.  n.  {q). 
Jor  the  pauUig  cf  a  band  does  not  entitle  defendant  to  his  coats  under 

48  Geo.  9.,  though  plaintiff  recover  less,  i«  58  il.  n.  (/), 
by  sheriff  in  a  place  where  the  bailiff  thereof  has  the  exclusive  privilege 
of  executing  process,  is  wrongful  as  against  the  bailifl^  but  the  sheriff 
Is  bound  to  ke^  the  party  in  custody,  ii.  101  AA« 
of  Judgments    See  tit  Judgment 

a  motion  in,  will  be  heard  in  an  action  for  a  conspiracy,  i.  301,  302. 
ARTICLES, 

of  the  peace  exhibited  to  justices,  scandalous  matter  contained  in,  not 
libellous,  i.  131  b,  c 
ARTIFICER, 

action  against,  for  want  of  skill,  i.  312  b,  e. 
ASH 

trees,  universally  to  be  accounted  timber,  ii.  259  a. 
ASSAULT, 

form  of  declaration  in, 

same  as  where  there  has  been  a  battery,  i.  14  &  n.(3). 
justification  of,  i.  296.  n.  (a).  296  a. 
incapable  of  being  laid  as  committed  on  **  divers  days  and  times,"  i.  24  a., 

but  see  note  {b\ 
jplea  of  Statute  of  Limitations  in, 

not  bad  if  it  be  not  guilty  within  six  years  instead  of  four,  ii  63. 
n.  (h). 
Assault  and  Battbby.    See  tit  Batiery^   Trespass. 
;  place  laid  in  declaration  immaterial,  ii.  5  6. 

local  or  other  justification.    See  tit  Process.   Trespcw. 
costs  in.    See  tit  Costs. 
ASSETS.    See  tit  Executors.    Deeaetaeit^ 

admission  of,  by  neglect  to  plead  unsatisfied  debts  of  a  higher  d^;ree  in  bar, 
L  333  a.  n.  (8). 
by  neglecting  to  plead  the  want  of  these  to  an  action  on  a  judgment 

against  testator,  i.  337  a, 
by  pleading  non  est  factum  testatorist  u  385« 
a  release  to  the  testator,  tft. 
payment  by  him,  ib. 
non-assumpsit  by  him,  ib. 
by  pleading  judgments  obtained  agaiust  himself  (or  testator,  but  qu.  f), 
1337,887  a. 
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ASSETS,  continued. 

infiauro^  judgment  of,  i.  3S6,  836  a,  &  ii.  219  a, 
entry  of,  i.  SS6  a,  A.  ii.  219  a.  220. 
no  costs  allowed  on,  i.  336  & 
praying  the  judgment  allows  that  there  are  no  assets  at  the  time, 

ii.  219  a. 
soite  .facias  on,  i.  336  b.  ii.  219  a. 

cannot  be  had  if  plaintiff  take  issue  on  pkne  admin,^  and  it  be  found 
against  him,  ii.  216  a.  n.  (1). 
a  judgment  against  executor  is  in.  law  a  proof  he  has  assets  to  satisfy  it, 

i.  219  ft.  337  a. 
a^  judgment  against  testator  is  no  proof  of  assets,  unless  the  execator  Las 
admitted  them  by  neglecting  to  plead  the  want  to  a  scire  facias^  i.  337  a. 
by  descent  in  the  hands  of  the  heir. 
what  shall  be,  ii.  8  g,  et  seq.    . 
an  advowson  in  fee  in  gross,  ii.  8  t. 
a  rent  in  fee,  descending  to  the  heir,  though  issuing  out  of  the  heirs 

land,  ii.  8 1. 
reversion  in  fee  in  the  mortgagor  for  pearsf  ib. 
the  equity  of  redemption  is  not  assets  at  law,  where  the  mortgage  is  in 

fee,  ib, 
a  copyhold  is  not,  ib, 
an  estate  per  auter  viCf  which  comes  to  the  heir  |is  special  occupant,  is 

assets  under  stat.  29  Car.  2.,  i.  261.  n. (t).,.  ii.  Si,  k, 
an  estate  tail  is  not,  ii.  8  L 

nor  a  reversion  expectant  on  an  estate  tail,  »ft. 

but  such  a  reversion  is  assets  when  it  vests  in  possessiim,  ii. 

but  not  even  then,  unless  the  heir  takes  it,  as  unmediaU 
heir  to  .the  ancestor  who  made  the  bond,  ii.  SL  9. 9  a. 
See  tit  JReversion, 

therefore  if  the  reversion  descend  op  a  man, 
yet  if  he  be  not  actually  seised  of  it,  it  vili 
not  be  liable  to  his  bond,  ibm  . 
a  rever^on  expectant  on  a  life  estate  is  assets,  ii.  9  a. 
a  trust  estate  in  fee  simple  descending  from  cestui  que  trust  is  assets  bj 
Stat  29  Car.  2.,  ii.  11.  n.  (17). 
but  a  term  for  years  is  not  within  the  stat,  ii.  11  a. 
ASSIGNEE, 
of  a  leaser 

is  liable  to  the  rent  though  he  never  entered,  i.  233  a. 
must  set  forth  all  mesne  assignments  when  plaintiff,  i.  1 12  & 

but  the  other  party  need  not,  when  assignee  is  defendant,  ib. 
is  equally  estopped  with  the  lessee  from  disputing  his  landlord's  titles 

i.  326  a.     [See  ii.  418  c,  ^.] 
must  be  shewn  assignee  of  the  term,  and  not  the  tenements,  i.  112  ft. 
in  an  action  of  covenant  against  the  lessor,  need  not  shew  the  assign- 
ment to  have  been  in  writing,  L  234.  n.  (3). 
acceptance  of,  by  lessor, 

discharges  lessee  from  actions  of  debt  for  rent,  but  not  from  co- 
venant, 1.  240.  n.(5),  241  a,  ft.  ii.  302.  n.(/). 
what  shall  amount  to  such  acceptance  by  lessor,  ii.  302. 

is  a  dispensation  of  a  condition  not  to  assign,  i.  288.  n.  (y). 
actions  by  and  against    See  tit  Covenant.    Debt,    Waste. 
are  always  local,  i.  240  a.  n.  (a).    See  tit,  Venue. 
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ASSIGliEE,  continued. 
€^a  kasBf  continued. 

the  assignee  may  bring  covenant,  but  not  assumpsit,  against  the  lessees 
if  distrained  on  for  rent  due  before  assignment  i,  322  a.  n.  (c). 
.  the.  lessee  cannot  bring  covenant  against  the  assignee,  if  he  fails  to  keep 
the  covenants  in  the  lease,  whereupon  lessor  sues  lessee,  1. 322  &•  n.  (c), 
but  he.  may  bring  case  or  assumpsit,  ib, 

but  this  liability  in  the  assignee  ceases  with  his  interest,  tft« 
semble,  each  successive  assignee  liable,  t& 
is  liable  without  entry,  L  203.  n.  (&). 

is  not  liable  for  breaches  of  covenant  after  an  assignment  by  himselfi 
i.  241  c,  d.  n.  {e). 

even  to  a  pauper,  i.  241  d.  n.  (e). 
of  a  moiety  of  the  land, 

liable  in  ddd  to  the  lessor,  for  a  moiety  of  the  rent,  ii*  181  d,  182.  n*  (1), 
liable  in  ddft}oiniLy  with  the  lessee  for  the  whole  rent,  ib. 

qwere  whether  liable  solely  for  the  whole,  i.  241  e.  n.  (g\ 
liable  in  covenant  for  a  moiety  of  the  rent,  ii.  181  d.  182.  n.  (1). 

in  covenant  for  not  repairing  his  part,  ii.  181  d.  n.  (a), 
if  charged  as  assignee  generally,  it  will  be  a  fatal  variance^  i«  241  e. 
n.(g).  ii.  181^.  n.  (a). 
secuB,  where  defendant  is  joint-tenant  or  tenant  in  common  of  the 
whole,  ii*  182.  n.  (o), 
qfa  reversion^ 

who  is,  within  stat.  32  H.  8.,  i.  241  a,  &  n.  (c).  288  d,  e. 

must  shew  the  assignment  to  have  been  by  deed  or  fine^  i.  233  &  n.  (3). 

he  must  shew  his  title  inr  waste,  ii.  235  a. 

but  not  in  case  in  the  nature  of  waste,  ii.  252  c. 
had  no  action  of  covenant  till  stat  32  H.  8.  c  34.,  i.  240.  241  a. 
may  enter  for  a  forfeiture  und^  that  stat.,  i.  288  c/. 

but  not  an  assignee  of  part,  i.  288  d.    See  tit.  Forfeiture^ 
may  bring  covenant  now  against  lessee  after  assignment  and  acceptance 
of  assignee  as  tenant,  i.  241  a. 
so  may  the  assignee  of  part  of  the  reversion  or  of  the  reversion  in 
part,  i.  241  a.  n.  (c). 
actions  by  and  against.     See  tit  Covenant.    Debt,    Waste, 
his  remedy  for  use  and  occupation  had  before  his  grant,  i.  234  b,  n.  (p), 
when  he  could  enter  for  a  condition  broken  at  common  law,  i.  288  d^ 
what  condition  broken  he  can  enter  for,  i.  288  d,  e^ 
qfpart  of  the  reversion, 

may  take  advantage  of  a  condition  of  re-entry,  i,  288  <i^ 
may  bring  covenant,  i.  241  a.  n.  (r). 
of  the  reversion  in  part  of  the  land, 

cannot  take  advantage  of  a  condition  of  re-entry,  i.  288>c/. 
may  bring  covenant,  i.  241  a.  n.  (c).  288  e.  n.  (e)» 
of  a  bankrupt.     See  tit  Bankrupt. 
of  an  insolvent    See  tit  Insolvent. 

of  a  debt  or  other  chose  in  action,  L  210*  et  seq.    See  tit  Chose  in  Action* 
of  a  rent-charge,  i.  241  a,  b,  n.  (c).     See  tit  Rent-Charge, 
an  appointee  is  not  to  be  considered  as  such,  with  respect  to  liability  in 
covenant,  L  241  c.  n.  (c).    See  also  tit  Parties.  ^ 
ASSIGNMENT.    See  abo  tit.  Assignee, 
of  a  lease^ 

can  only  be  (by  stat  29  Car.  2.)  by  deed,  or  note,  or  writing,  i.  234. 
n.  (3). 
even  in  the  case  otsL  parol  lease,  i.  236  e.  n.  (y). 


404  INDEX  TO  THE  NOTES 

ASSIGNMENT,  conHnued. 
of  a  lease,  continued. 

it  need  not  be  stated  in  a  declaration  to  have  been  in  vritiDg,  L 
284.  n.  (S). 
the  lessee  is  liable  in  covenant  notwithstandinff,  i.  S40a.  n.  (5). 

but  not  in  debt  if  the  lessor  has  accepted  the  asngnee 
as  his  tenant,  i.  240,  Uh  241  i. 
oontrarj  to  a  condition,  i.  288,  288  a,  & 

waiver  of  the  forfeiture  incurred  thereby,  tft. 
dispensation  of  the  condition,  i.  288»  288  a,  k  288.  n.  (y). 
underletting  no  breach  of  the  oonditioBy  i.  288  &    See  tit  Pcf 

feiiure, 
if  the  proviso  be  that  lessee  shaji  not  assign  without  writing,  a 
parol  licence  will  not  dispense,  i.  288  &  ii.  47^. 
by  operation  of  law,  e.  g.  bankruptcy,  no  forfeiture,  i,  288  &  n.  (cQ. 
of  a  term  to  attend  the  inheritance  as  acquired  by  a  feoffinent  and  fine^ 
L  819  a.  B.  (ft), 
whether  the  term  is  forfeited,  i& 
of  errors,  ii.  101  ler.  ti  ieq. 
cfarevemany 

can  only  be  by  deed  or  flne»  i.  283  &  n.  (8)« 

must  be  pleaded  to  have  been  so,  ib.    See  tit  Assignee, 
of  a  chose  in  aetiony  i.  210.  ei  seq.    See  tit  Chose  m  AoUam. 
rfew  Assignment,    See  tit  New  Assigmneni^ 
ASSIZE, 

the  grand,  trial  by,  ii.  45  A.    See  tit  Righif  writ  of, 
the  tenant  cannot  vouch  in,  ii.  82* 

nor  in  writ  of  entry  in  the  nature  of  aft  assiate,  t&  \ 

ASSIZES, 

are  but  one  day  in  law,  ii.  72  ft. 

when  proceedings  on  penal  statutes  may  and  must  be  brought  at,  L  812a^& 
ASSUMPSIT, 

joinder  of,  with  other  causes  of  action,  ii.  117  «»/ 

what  amounts  to  a  count  in,  as  distinguished  from  a  count  in  case,  iL 

117  eyf.  n.  (i).  117  m.  n.  (c). 
parties  to.    See  tit  Parties. 

when  an  actual  request  must  be  averred  and  proved,  i.  9S&  n.  (2).  n.  (e). 
what  is  a  sufficient  averment  of  request,  ib.  and  n.  (d). 
the  plaintiff  is  entitled  to  recover  such  damage  as  he  shall  prove,  and  need 
not  prove  the  whole  laid  in  his  declaration,  i.  268.  ii.  207  a. 
therefore  the  defendant  cannot  traverse  a  part  of  cause  of  action  laid, 
i.  268. 
will  not  lie,  where  plaintiff  has  remedy  of  a  higher  nature,  i.  522  a,  &  b.  (e). 
when  it  will  lie  for  a  nan^eazancey  i.  812  c,  dL 
lies  on  a  promissory  note,  payable  hfjnstaimeinUi  before  all  are  due,  ii.  808  a. 

on  an  award,  where  it  lies,  ii.  62  b.    See  tit  ArbHraHon. 
for  use  and  occupation.    See  tit  Use  and  Occupation. 
within  the  saving  clause  of  the  Statute  of  Limitations,  ii.  121. 
lies  against  a  factor  for  reflising  to  account,  ii.  127%  n.  (/). 
lies  for  the  balance  of  an  account,  however  numerous  the  items,  ib. 
lies  against  a  bankrupt  lessee  (by  parol)  after  hb  certificate^  i.  241.  n.  (6). 
the  exception  of  the  Statiite  of  Limitations  (bs  to  merchant's  accounts)  applies 
to  this  action  as  well  as  that  of  account^  li.  127  a,  A.  n.  (7).  [Bat  see  127  c 
n.  (A).] 
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ASSUMPSIT,  eonHnued. 

indebitatus,  ^  .  . 

lies  for  the  assignees  of  a  bankrupt,  if  the  sheriff  takes  goods  of  the 
bankrupt  in  ezecation  after  an  act  of  bankruptcy!  against  him  who 
sued  out  the  writ,  ii.  47  jp. 
they  can  only  recover  the  money  he  has  actually  received,  t&. 

THE  GENERAL  CoUNTS, 

history  of  th^  introduction  of  them»  i.  269  b.  n.  (2).  ii.  373^  374s    See 

also  ii.  350. 
when  they  may  be  resorted  to,  i.  269A,  e.  n.  (m). 
may  all  be  included  in  one  count,  ii.  121  e.  n.  (2). 
and  it  is  proper  so  to  include  them,  ii  122  a. 
when  to  be  reckoned  one  count  for  the  purposes  of  pleading,  ii.  122. 

n.  (b). 
if  the  plaintiff  proves  one  or  more  of  the  different  causes  therein, 
it  is  enough,  ii.  122.  n.  (2). 
the  value  of  goods  should  be  stated  in  them^  ii.  74  0.  n.  (e). 
ffoods  soid  and  deUveredp 

when  the  common  count  for,  may  be  resorted  to,  i.  269  2^  e.  n.  (ifi). 

the  plaintiff  is  not  now  bound  to  prove  more  than  one  particular 

thing  sold,  nor  a  price  agreed  upon,  but  he  was  so  formerly, 

ii.  122. 

what  is  a  sufficient  allegation  of  Ume  in  the  county  ii.  74  e. 

n.(c). 
the  value  of  JiaOures  cannot  be  recovered  under,  iL  259  «•  n.  (r). 
work  and  labour,  use  and  occupation^  and  the  Uket 

when  the  com'toon  count  for  is  good,  and  when  the  declaration 

must  be  special,  i*  269  c.n.  (m). 
the  plaintiff  may  now  (though  he  could  not  formerly)  recover  what 
he  shall  prove  due,  without  any  price  or  sum  having  been  agreed 
upon,  ii.  122. 
it  was  formerly  thought  that  the  manner  and  nature  of  the  work 
must  be  set  out,  ii.  350. 
quantum  meruit  or  quantum  valdMsntt 

if  the  contract  were  in  a  sum  certain,  plaintiff  cannot  recover 
under  these  counts,  ii.  122. 122  a. 
inutility  of  them,  ib, 
a  Under  may  be  pleaded  to,  L  33/ 
mcnBjf  yhad  and  received, 

when  it  lies  for  assignee  of  a  debt,  L  210  ft.  n.  (a), 
lies  against  sheriff  if  he  sell  goode  uudi&t  %Ji,foUj  and  deliver  the 
proceeds  to  the  crown  under  an  extent  delivered  after  the  sale, 
ii.  70^.  n.  (y). 

secus,  if  the  goods  were  sold  under  an  extent,  thoygh  wrong- 
fully preferred  by  the  sheriff  to  the^^,  ib, 
several  sums,  received  at  d^erent  times,  may  be  included  in  one 

count  for,  ii.  1 17  m.  n.  (2y 
by  stating  a  eonwrsion  or  money  had  and  received,  the  plaintiff 
shall  not  be  allowed  to  turn  an  assumpsit  into  trover,  ii.  117  m. 
n.  («> 
money  paid, 

aotion  for,  when  payment  made  by  compulsiont  L  264  ft,  e.  n.  (e). 
action  by  surety  for,  i.  264  c,  n.  (e). 

action  for,  by  one  co-surety  a^inst  another  for  oontribution,  tft. 

at  what  time  it  arises,  ii.  63/  n.  (i»). 
by  bail  against  principal,  i.  264  0.  n.  («). 
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ASSUMPSIT,  continued. 

THE  GENERAL  CouNTS,  continued* 
money  paid,  continued. 

by  owner  of  goods  distrained  for  rent  on  defendant's  premises  and 

redeemed  by  plaintiff,  i.  264  c.  n.  (e). 
money  must  actually  have  been/xitd  to  support  the  action,  ib. 
account  statedf 

the  plaintiff  may  now,  (though  he  could  not  formerly)  under  this 
count,  recover  less  than  the  sum  laid,  and  need  not  prove  the 
account  to  have  been  on  the  exact  day  stated,  ii.  122  a.  n.  (3). 
what  is  a  sufficient  allegation  of  time  in  the  count,  ii.  74>  Ct  d.  n.(e). 
an  acknowledgment  of  a  debt,  of  one  item,  will  entitle  the  plaintiff 
to  a  verdict  under  this  count,  ii.  122.  n.  (c), 
THE  Consideration, 

general  rules  as  to  what  is  a  good  one,  i.  211  <^  e.  ii.  137^,  h.  n.  (e). 
want  of  mutuality,  when  material,  ii.  137t. 
it  must  move  from  the  plaintiff^  ii.  137^* 
it  must  be  such  as  he  has  the  means  of  performing,  ii.  137  A. 
it  must  not  in  any  way  contravene  the  common  or  statute  law,  ii.  137  h, 
it  must  not  be  contaminated  with  any  illegal  transaction,  ib.    See  also, 
i.  309  c.  n.(£). 

nor  with  any  fraudulent  one,  iL  137A« 
it  must  not  be  an  act  prohibited  by  any  statutes,  i.  309  c«  n.  (b), 
it  must  not  be  of  an  immoral  nature,  ii.  137  h. 
if  merely  void  in  part,  gobd,  ib. 
if  illegal  in  part,  bad,  Uf. 
it  must  be  of  some  vaJue,  ii.  137 1« 
giving  up  a  litigated  point,  ib. 
past  and  executed, 

not  good  unless  moved  by  ^precedent  request  and  so  laH  i.  264. 
this  is  necessary  only  when  the  consideration  is  by-gone,  i. 

264, 264  a.  n.  (a), 
what  is  equivalent  to  such  previous  request,  i.  264  a.  264  h, 
what  is  evidence  of  such  a  request,  i.  264  a.  n.  (c). 

subsequent  assent,  implied  or  express,  L  2&I  b,  c.  n.  (e). 
not  sufficient  for  any  other  promise  than  the  law  would  imply,  i* 
264  a.  n.(a). 
forbearance  to  sue,  i.  210.  et  seg.  ii.  136.  €/  seq. 

in  actions  against  an  executor,  &c.  so  as  to  chaise  him  de  bonis 
propriis^  u  210,  210a,  b.  210  c.  n.  (c).  ii.  137  a,  6,  c,  d. 
against  an  heir  on  a  promise  to  pay  the  debt  of  his  ancestor, 

iL  136, 137.  137  a,  A. 
against  a  feme  covert,   on  a  promise  after  her  husband's 
death  to  pay  a  note  made  during  coverture,  ii.  137  e^  137/* 
n.{e). 

abond,ii.  137e.  n.  (e). 
forbearance  to  enforce^. /a.»  ii.  137  a.  n.  (b).  . 
forbearance  to  sue  bankrupt  in  tort  instead  of  contract,  iL  137  & 

forbearance  to  proceed  with  a  bribery  petition,  ib. 

forbearance  to  prosecute  a  misdemeanor,  ib. 
in  cases  within  the  Statute  of  Frauds,  where  writing  la  required  —what 

is  sufficient,  i.  211.     See  tit  Statute  of  Frauds. 
a  moral  obligation,  iL  137  «,^  g.  n.  («). 

irhat  promises  it  will  support,  ib. 
natural  love  and  affection, 

not  sufficient!  ii.  137 1. 


INDEX  TO  THE  NOTES.  4SY 

A  nSUMPSlT,  continued. 
.   THE  Consideration,  continued* 
past  cohabitation^ 

not  sufficient  in  any  case,  ib. 
the  mere  doing  what  plaintiff  was  bound  to  do  is  not  sufficient,  ib, 
a  security  void  in  its  creation, 
not  sufficient,  ii.  137  «»/• 
for  a  parol  composition  with  creditors,  ii.  137  k.  et  seq, 
a  compulsory  payment,  i.  264  6,  c,  n.  (e), 

by  one  of  two  sureties  for  an  action  by  him  against  the  other,  i. 
264  r.  n.(«). 
by  bul  against  principal,  t^. 
averment  of  performance  of  conditions,  S^C4  precedent,  uS^a^eiseq,    See 
tit.  Condition, 

where  the  pluntiff  is  to  entitle  him  to  the  action,  he  must  either  shew 
the  act  done,  or  if  it  be  not  done,  at  least  that  he  has  performed  every 
thing  in  his  power,  ii.  352.  et  seq. 
what  shall  be  a  sufficient  averment  of  the  latter  sort,  ii.  352  a, 
by  c.  352  b.  n.  (e). 
for  not  receiving  1  goods,  averment  of  readiness  to  receive,  &c.  by  plain- 
for  not  delivering  j      tiff,  ii/352  ct,b,c. 

action  of,  for  not  accepting  stock,  what  averment  sufficient  in,  ii.  352.  n.  (b), 
by  vendor  against  purchaser  of  land,  ib.    See  tit.  Vendor  and  Purchaser. 
for  not  accepting  lease,  ii.  352  b.  n.  (c). 

averment  of  plaintiff's  readiness  to  grant  it,  equivalent  to  an  averment 
that  he  had  title  to  grant  it,  ib. 
plea  of  Statute  of  Limitations.     See  tit.  Limitations. 
for  Si  penalty,  not  within  stat.  8  &  9  W.  3.  (breaches),  i.  58  c.  n.  (d). 
for  UquidaUd  damages — jury  bound  by  the  agreement  of  the  parties,  ib. 
the  breach, 

no  disjunctive  words  are  necessary,  as  **  paid  or  caused  to  be  paid,** 
i.235.  n.(6). 
damages, 

are  alone  what  is  sought  to  be  recovered,  i.  33  d.  n.  (2). 
assessing  without  a  writ  of  enquiry,  ii.  107j  107  a. 
ASSURANCE.    See  tit  Insurance. 
ATTACHMENT, 

for  contempt,  is  mesne  process,  with  respect  to  the  consequences  of  an 
escape,  i.  35  a.  n.  (ej. 

is  mesne  proeesi,  so  that  sheriff  may  take  bail  upon  it, 
ii.  59  a.  n.  {d). 
for  nou'-payment  of  money  under  an  award,  cannot  issue  before  a  personal 
demand  has  been  made,  ii.  62  a.  n.(e).  185  n.(l). 

what  shall  be  deemed  such  a  personal  demand,  ii.  62  a.  n.  (e). 
foreign,  i.  67-     See  tit.  Foreign  Attachment. 

agunst  the  sheriff,  for  not  producing  the  body  at  the  return,  after  a  cepi 
dOrpus,  ii.  57  a* 

at  what  time  this  was  substituted  for  an  amercement,  ib. 
For  other  points,  see  tit  Sheriff. 
agiunst  sheriff,  for  not  returning  a  writ    See  tit  Sheriff, 
out  of  chancery,  bail  oni  ii.  59  a.  n.  (d). 
ATTAINDER, 

for  treason  or  felony  —  error  can  be  brought  either  by  the  heir  or  executor, 

ii.  47. 
lands  are  forfeited  upon,  only^  i.  S63.  n.  (c). 
its  relation  to  the  time  of  the  offence,  ib» 
of  tifsio  de  scf  cannot  be^  t& 
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ATTORNEY, 

privilege  of  (fonnerly),  to  be  Bued  by  bill  in  K.  B.  and  C.  B.,  iL  1.  n*  (1).  . 

bill  against,  in  vacation,  how  and  when  to  be  filed  and 
'  entitled,  ii.  1  o^  n.  (l)w 

title  of,  being  of  preceding  term,  did  not  deprive  defen- 
dant of  plea  in  abatement  in  following  term,  it  9ie.  d.(o). 
if  he  arrest  hb  client  for  his  bill,  and  on  taxation  it  appears  that  he  ar- 
rested him  for  more  than  there  was  probable  causes  this  is  within  the 
Stat  43  Geo.  S.  c  46.  s.  S.,  i.  33^.  n.  (n). 
if  an  attorney  undertake  to  appear  for  defendant,  the  court  will  attach  him 
if  he  does  not,  though  the  undertaking  were  not  in  the  form  prescribed 
by  the  stat,  ii.  60. 
appearance  of  infant  by,  ii.  312  a. 
pleas  to  the  jurisdiction  cannot  be  pleaded  by,  ii.  209&.    But8een.(/). 

and  iL2d.  n.(p). 
action  againsi^or  negligwee  in  conducting  a  suit, 

the  plaintiff  must  aver  a  cause  of  action  against  the  original  defendant, 
and  prove  it  as  averred,  ii.  150  <i.  n.  (a), 
for  plaintiff  cannot  sue  out  a  sci.fa,  without  a  new  warrant,  iL7lcL 
may  be  changed  without  an  order  in  ioL/a.,  ib, 

or  in  error,  ii.  101  g. 
for  plaintiff  in  an  inferior  court,  when. considered  a  trespasser,  under  pro- 
cess of  that  court,  i.  75. 
liability  of,  in  respect  of  illegal  process,  i.  75.  n.  (A), 
his  clerk, 

return  of  premium  to,  when  the  court  of  K.  B.  will  compel,  L  SIS. 
313  a.  n.  (a), 
power  ofl    See  tit  Power, 

warrant  of,  no  advantage  can  be  taken  of  a  variance  between  it  and  tbe 
declaration  as  to  the  parties,  names,  i.  318  a.  n.  (a). 

not  within  the  stat  8  &  9  W.  3.  (breaches),  though  a  bond  be  also 

given,  i.  58  a.  n.  (6). 
in  suffering  a  recovery,  ii.  42 1.    See  tit  Recovery. 
is  not  a  specialty  so  as  to  be  out  of  the  Statute  of  LimitationSt 

ii.  67  b,  n.  («). 
if  the  party  giving  it  die  within  a  year,  judgment  may  be  entered 
up  after  his  death,  and  will  relate  to  the  first  day  of  the  tenn  be 
was  living,  i.  219/ 
ATTORNEY-GENERAL, 

hb  hand  must  have  been  had  to  the  compounding  of  the  writ  of  entry  in  a 

common  recovery,  ii.  42  g. 
when  he  is  prohibited  from  proceeding  on  a  penal  statute  in  a  siijperior 
court,  i.  312  b. 
ATTORNMENT,  ^  ^ 

definition  of,  i.  234  a.  n.  (/)• 
what  it  was  at  common  law,  i.  234  a« 
its  necessity  and  efficacy  taken  away  by  stat  4&5Ann.  and  11  Geo. 2^) 

i.  228.  234  a,  & 
need  not  at  this  day  be  averred  in  any  pleading,  i.  234  b. 

at  common  law  need  not,  in  pleading  the  feoffment  of  a  manor,  iL  SQ5a. 
.  secuSf  in  pleading  a  grant  of  the  reversion^ 
ii.305c. 
requires  no  stamps  L  234  a.  n.  (/).  *        ^ 

.    notice  of  title  of  cestui  que  trust  will  entitle  his  trustees  to  bring  an  action 
as  grantees  of  the  reversion  against  the  tenant,  without  attonment, 
i.  234  b.  n.  (g). 
omission  of  averment  of,  in  debt  for  rent  by  baiigaiiioe  of  nevenioBi  c^ 
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ATTORNMENT,  continued. 

by  verdict  at  common  law,  but  not  by  dtat  4  Ann,  c  16.  after 
judgment  by  default^  L  228, 
AUDITA  QUERELA, 

aotion  of,  iu  nature  and  ubc,  ii.  147. 148. 

quia  Hmeit  before  execution  sued,  ii.  148«' 

when  it  can  be  brought  before  judgment,  ib. 
it  is  a  proceeding  of  common  right,  and  need  not  be  moved  for,  ii.  14S/I  n.(^). 
it  is  not  a  remedy  to  which  ti  plaintiff  can  resort,  iL  148  a.  n.  (6). 
it  is  a  oommission  to  the  judges  to  eiuunine  the  cause,  ii.  148  a^ 
it  is  in  the  nature  of  trespass,  ib. 
damoffesin,  ib. 
when  it  commenced»  tk 

does  not  lie  where  there  is  or  has  been  any  other  remedy  at  law,  {&. 
no  one  can  have  it,  but  the  party  grieved,  ib, 

it  does  not  lie,  where  the  matter  alleged  does  not  ditdiatgt  the  party,  ih. 
the  court  will  in  general  relieve  a  person  in  a  summary  way  by  motion, 

and  not  put  him  to  this  action,  t6.  148  b.  [but  see  n.  (c)]. 
proci9$  in,  iL  148/ 
in  what  court  to  be  brought,  ii.  148/ 
soBnetimes  judicial  and  sometimes  original,  ib. 
it  b  no  mpersedeas  of  itself,  ib. 

a  supersedeas  thereon,  when  granted,  ib.  n.  (ff). 
baUj  not  necessary,  if  the  plaintiff  be  not  in  execution,  ii.  148/ 
judgment^  by  confession,  or  after  issue,  ib. 

there  can  be  no  motion  in  arrest  of,  ib.  n.  {g). 
after  nonguit^  there  may  be  new  audita  querela^  but  no  superseAscu^  ii.  148/ 
00ilr  not  recoverable,  ti. 

if  two  bring  it  and  one  die,  the  writ  shall  not  abate  at  common  Itfw,  ii.  72  k. 
relief  by,  after  a  return  of  two  nihils  to  a  sd.  /i„  and  execution  awarded, 

IL  72ee. 
relief  by,  in  case  a  person  convicted  under  the  bribery  act^  procure  the 
conviction  of  another  person  before  execution  against  himself,  ii.  148 
bpc,d,e. 
difference  between,  and  a  set.  fa.  ad  nkabendam  ^rram,  ii.  7^ff. 
relief  by,  cannot  be  had  by  one  of  several  terre-tenants,  if  execution  be  had 
on  a  sou  Jo.  against  him  alone,  for  he  ought  to  have  pleaded  that  there 
were  others,  ii.  9e.  n.(lO). 
relief  by,  in  case  sheriff  delivers  up  a  term  under  an  elegit,  after  a  tender 

by  the  defendant  of  the  money  appraised  by  inquisition,  ii.  68^. 
relief  by,  in  ease  of  a  wrong  delivery  by  sheriff  of  land  under  an  elegit, 

iL  69  Cf  d. 
relief  by,  in  case  of  an  irregular  statute  merchmnty  &e.,  ii.  70.  148. 
AUTER  VIE. 

€9tate  for,  devisable  by  stat.  29  Car.  2.,  i.  260  a.  261.  n.  (2). 
not  so  under  the  stat  of  Wills,  i.  261  c.  n.  (4). 
within  the  stat.  of  fraudulent  devises,  ii.  8  t. 
Chargeable  in  the  hands  of  the  heir,  if  he  be  special  occupant,  as 

assets  by  descent,  L  261.  n.  (t).  iL  8 1. 
in  default  of  special  OQCupant,  to  be  distributed  as  personal  estate, 

i.  26 J.  n.  (f). 
case  of  tenant  for,  dying  intestate  quoad  such  estate,  but  having  macle  a 

will  of  his  personalty,  ib. 
if  an  estate  for,  be  limited  to  A.,  his  faeirst  executors,  &C.,  his  heir  shall 
tal^e  as  special  occupant,  ib. 

so  where  the  grant  was  to  A.  and  his  Aeirs,  habendum  to*  him 
anfi  his  assigns^  ib. 
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AUTER  VIE,  continued. 
estate  for,  continued. 

tenant  for,  whether  entitled  to  a  portion  of  rent  on  death  of  eeUm  jm 

vie^  i.  288  g. 
waste  against  tenant  for,  after  death  of  cestui  que  tne^  must  be  in  tlie 

tenuit,  ii.  234  a.  n.  (1). 
tenant  in  tail  per  mtter  vie^  may  defeat  remainders  over,  by  conyeyanoe 

in  his  lifetime,  L  261.  n.  (t). 
Statute  of  Frauds  extends  to  a  rent  per  outer  vie^  i.  261.  n*  (t). 
under  Statute  of  Frauds  the  owner  of  the  estate  may  devise  it  in  8a^ 
cession,  ib. 

who  is  entitled  to  residue,  in  the  case  of  a  partial  devise,  ib. 

what  words  are  sufficient  to  pass  the  whole,  i.  261  a.  n.  (t). 

question  whether  personal  or  real  representatives  of  devbee  are  entitled, 

i.  261.  261  a.  n.  (t). 
provisions  of  stat«  1  Vict  c.  26.  respecting,  i.  261  a.  n.  (1). 
continuance  of  life  of  ceetui  que  vie,  when  it  must  be  averred,  i*  2S5& 
Executors  of  tenant  for, 

may  bring  debt  for  arrears  of  rent,  after  death  of  ceehd  que  vie,  u  281  a, 

n.  (1). 
whether  they  are  withm  stat.  11  Geo.  2.  c  19.  so  as  to  have  a  por- 
tion of  rent,  L  288^. 
AUTHORITY, 

given  by  law,  abuse  of,  i.  800^,  h. 
coupled  with  an  intent,  not  revocable,  ii«  US  c,  n.  (c). 
of  agent,  when  not  countermandable,  i.  210&  n.  (a). 
AVERAGE, 

its  double  meaning,  with  respect  to  policies  of  insurance,  ii.  206 An. (28). 
See  tit  Insurance* 
AVERIA  ELONGATA, 

return  of,  i.  195  a.    See  tit  BepUvin. 
AVERMENT, 

general  or  particular,  i.  2S59  2S5  a.  n.  (8). 

of  the  continuance  of  a  life ;  when  necessary,  i.  235  a,  &,  e.  9SS  e*  n.  (/). 
need  not  be  express,  i.  235  a. 
want  of,  cured  after  verdict  by  stat.  21  Jac  1.,  i.  235  e. 

after  judgment  by  confession,  &c  by  4*  Ann.  ib* 
made  under  a  videlicet.    See  tit   Videlicet, 

divisible,  instances  of,  i.  28.  li.  (d)  286.  286  a.  n.  (A).  345.  n.  (a),  u.  1751 
^conclusion  in  pleading  by, 

when  proper,  and  when  to  the  country,  i.  103  a,  b.  c.  235,  235a.li.(8). 

n.  (t). 
negative  pleas  need  not  conclude  with,  i.  235  a.  n.  (t). 
denial  of  superfluous  allegation  must  conclude  with,  ii.  63  ft.  n.  (t)* 
of  lioc  estparatus  verific  per  record^  omission  cured  by  stat  4  Ann.  volen 

specially  demurred  to,  i.  99*  n.  (2)« 
of  request, 

special;  when  necessary,  i.  33 &•  n.  (2).  n.  (c).  ii.  118.  n.  (3).  122i. 
without  time  and  place  — bad  on  special  demurrer  only,  i«S3& 

n.(eO. 
of  sealing  a  bond  or  deed,  i.  291,  291  a.  320. 320  a.  n.  (3)« 
in  pleading  awards,  i.  324*  a.  n.(2). 
materia], 

may  be  well  made  under  a  scilicet^  i.  170.  n.  (2). 
of  entry ^  in  debt  on  a  demise  ^br  yearSf  unnecessary,  i.  202  a.  [ 

in  debt  on  a  lease  at  will  it  is  necessary,  i.  203. 

well  made  by  **  virtute  cujus  iniramt^*'  i.  202  a. 
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AVERMENT,  continued. 
Superfluous, 

not  admitted  by  pleading  over,  ii.  63  b.  n.  (t). 
.  not  traversable,  ib. 
Vfheu  party  making  bound  by,  ib, 
what  words  constitute  an  averment, 

it  may  be  made  by  &  participle  as  well  as  a  verb,  ii.  61  m.  n.  (9). 
any  words  which  imply  such  matter  to  be  so  are  sufficient,  ib. 
by  ''pro  eo  quod"  «*  quia,'*  or  «  licet;'  i.  117 b. 
introductory, 

its  divisibility,  i.  286.  286  a.  n.  (A), 
of  payment, 

need  not  be  made  by  disjunctive  words,  such  as  '*  paid  or  caused  to  be 
paid,"i.234  6.235.  n.  (6). 
what  fmist  be  proved  and  what  need  not  be,  ii.  203  d,  e,f. 
what  may  be  traversed^  though  unnecessary  to  have  been  made,  ii.  206. 

n.  (21 ),  (22).  207  a.  n.  (24). 
of  conditions  precedent,  i.  320  e.  et  seq.  ii.  352.  et  seq»    See  tit  Condition.  ! 
AVOWRY.     See  tit.  Replevin. 
AWARD.    See  tit.  Arbitration. 


B 

BAIL, 

may  bring  assumpsit  for  money  pidd,  against  their  principal,  if  they  are 
compelled  to   pay  his    debt,    on    the    implied    request    and   promise, 
i.  264?  c.  n.  («). 
TO  THE  Sheriff, 

at  the  common  law,  the  sheriff  was  not  compellable  ]to  take  b&il,  but  he 

might  if  he  pleased,  ii.  61  m,  n.  (8). 
Stat.  23  H.  6.  c.  9.,  ii.  59. 

provisions  of,  now  applicable  to  stat.  1  Vict  c.  110.,  ii.  59.  n.  (c). 
in  what  cases  the  sheriff  must  now  take  bail : 

he  cannot  take  a  bail  bond  (but  only  a  recognizance)  from  per^ 
sons  arrested  by  him  under  process  issuing  for  an  indictment  at 
quarter  sessions  for  a  misdemeanour,  iL  59  a. 
he  may  or  may  not,  at  his  discretion,  take  bail  upon  an  attachment, 
ii.  59.  59  a.  n.  (d). 
action  for  refusing  bail,  ii.  61  e,f  n.  (5).  61/!  n.(m). 
must  be  in  case,  ii.  61/.  n.  (5). 
cannot  be  brought  against  the  bailiff,  but  the  sheriff  only,  ii.  61/ 

n.(5). 
what  are  sureties  so  sufficient,  that  the  refusal  of  them  shall  be  a 
ground  of  action,  ii.  61/  n.  (/),  n.  (n). 
affidavit  to  hold  to,  see  tit  Affidavit, 
in  what  form  the  bail  must  be  taken,  ii.  59  &.  60,  60  a^  b. 
there  must  be  a  bond,  ii.  59  &. 

the  bond  must  be  executed  before  the  return  of  the  writ,  ii.  60  a. 
•it  is  void,  if  executed  before  the  condition  is  filled  up,  ii. 

60  a.  n.  (k). 
it  must  be  to  the  sheriff  himself,  as  such^  by  Ms  name  of  office^ 

ii.  60. 
the  condition  of  the  bondy  ii.  60,  60  a« 
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BAIL,  continued, 

TO  THE  Sheriff^  continued* 
Bail  bondf  continued. 

what  informalities  and  variances  in  the  eonditioii  do  not 
vitiate  the  bond,  ii.  60,  60  a,  6w 
[See  also  tit.  Sheriff,  as  to  what  bonds  to  him  are  good.]] 
what  are  sufficient  sureties^  ii.  61/  n.  (/). 

the  sheriff  may  insbt  upon  twOy  but  may  take  one  only  if  he 
pleases,  ii.  61/  n.  (5). 
a  bond  to  the  plaintiff  is  good,  though  not  executed  according  to 

thfi  statute  H.  6.,  ii.  60. 
if  an  attorney  undertake  to  appear  for  the  party,  the  court  will 
attach  him  if  he  does  not,  though  the  undertaking  were  not  ac- 
cording to  the  statute,  ii.  60. 
assignment  of  the  baU  bondy 

bond  on  an  attachment  out  of  Chancery  not  assignable,  iL59ir.ii.(<0» 

who  may  be  witnesses  to,  ii.  61.,  ib,  n.  (q). 

may  be  taken  after  service  of  the  rule  to  bring  in  the  body,  iL  61. 

n.  (t). 
how  soon  it  can  be  taken,  ii.  61  c,  n.  (d). 
cannot  be  taken  after  an  attachment  against  the  sheriff^  without 

abandoning  the  attachment,  i.  161.  n.  (c). 
the  taking  it  discharges  the  sheriff,  i.  195 1.  ii.  61. 

but  if  the  bail  below  become  bail  above,  the  plaintiff  may  ex- 
cept to  them,li.  61.  n.  (/>). 
it  should  always  be  demanded,  before  bringing  an  action  for  an 

escape  is  brought,  ii.  61  e.  n.  {k),  .    . 

Stat  4  Ann.  c.  16.  s.  20.,  il  61. 

the  statute  is  compulsory  on  the  sheriff,  ii.  61  a. 
he  is  liable  to  an  action  on  the  case,  if  he  refuse  to  assign,  t6. 
but  not  after  a  surrender  of  defendant  before  the  return 
of  the  writ,  ii.  61  c. 
the  assignment  must  be  taken,  before  plaintiff  is  out  of  courts  iL 
61a. 

but  the  bond  may  be  proceeded  on  after  he  is  out  of  court,  if 

the  assignment  were  before,  i.  161.  n.  (c). 
when  the  plaintiff  is  held  out  of  court,  ii.  61  a.,  ib,  n.  («)• 
the  assignment  must  be  made  either  by  the  high  sheriff,  or  the 
under-sheriff  in  his  name,  ii.  61  a. 

in  what  cases  and  when  plaintiff  may  take  it,  in  default 
of  justification  of  bail  by  defendant^  ii.  61  c. 

justification  when  and  where  to  be^  iL  61  c.  n.  (e). 
entering  the  exception,  ib, 
action  on  the  bail  bondy 

how  soon  to  be  commenced,  ii.  61  c.  n.  (d), 

plaintiff  may  proceed  on,  pending  a  rule  to  bring  in  the  body,  iL 

61.  n.  (o). 
plaintiff  does  not  waive  his  right  to  proceed  in,  by  taking  a  step  in 

the  original  action,  ii.  61  d.  n.  (A), 
usually  brought  by  the  officer  in  the  sheriff's  name,  after  reim- 
bursing the  sheriff,  ii.  61  k. 
the  plaintiff  cannot  proceed  in  the  original  action,  so  long  as  he  re- 
tains his  right  to  sue  on  the  bail  bond,  i.  161.  n.  (c).     [But  see 
ii.  61  d.  n.  (A).] 
the  action  must  be  commenced  in  the  court  where  the  original 
action  was  bcought,  ii.  61  b» 
sccus,  as  to  an  action  by  the  sheriff  himself,  iL  61  b.  B.(jr)L 
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BAIL,  continued. 

TO  THE  Sheriff^  continued, 

iiction  on  the  bail  bond,  continued. 

neither  the  sheriff  nor  his  assignee  can  hold  to  bail  either  the  de- 
fendant or  his  bail,  iL  61  b. 
but  if  judgment  be  recovered^  and  an  action  brought  on  the 
judgment  they  may  be  holden  to  bail  therein,  ii.  61  b. 
the  declaration  —  the  venue  in  an  action  by  the  officer  is  local,  i. 
74a.n.(6). 
by  the  assignee  transitory,  i.  74  a.  n.  (b).  ii.  61  b. 
how  the  assignment  must  be  pleaded^  ii.  61  b. 

plea  and  issue  thereupon,  ii.  61  b* 
the  bond  must  be  stated  to  have  been  taken  within  the  baili- 
wick, i.  74  a.  n.  (b),  sed  quare. 
if  it. appear  in  the  declaration  or  upon  oyer,  or  by  pleading, 
that  the  bond  is  void  by  stat.  23  H*  6.  it  is  bad  on  general 
demurrer,  or  arrest  of  judgment,  after  verdict  on  non  est 
factum^  i.  161,  161  a.  ii.  60. 
need  not  state  the  defendant  in  the  original  action  to  have  been 
arrested,  ii.  59  h. 
if  the  arrest  be  stated  it  cannot  be  traversed,  ii.  59  b. 
pleas  :  nil  debet  is  no  plea  to  an  action  by  the  assignee,  ii.  187  a. 
if  the  defendant  justifies  his  bail  in  time,  after  the  sheriff  is 
improperly  fixed  with  the  debt  and  costs,  defendant  or  his 
bail  to  an  action  on  the  bond  by  the  sheriff  may  plead  com^ 
peruit  ad  diem,  ii.  61 1. 
BeptkaJAon. 

if  the  sheriff  declare  by  mistake  as  on  a  common  bond,  and 
defendant  sets  out  the  condition  on  oyer,  without  setting  out 
the  bondf  and  pleads  the  stat  H.  6.,  and  that  the  bond  was 
given  for  ease  and  favour,  the  plaintiff  in  his  replication 
may  pray  that  the  bond  be  enrolled,  set  it  out  at  large,  aver 
that  he  was  sheriff,  &c.  and  so  make  the  bond  good,  ii.  60. 
to  what  amount  the  bail  are  liable,  ii.  61  b, 

each  is  liable  for  his  own  costs,  as  well  as  those  in  the  original 
action,  ii.  61  b. 
separate  actions  against  each  of  the  bail,  staying  proceedings  in,  i. 

161.  n.  (c), 
how  execution  is  sued  out  in  case  of  several  actions,  ii.  61  b, 
the    action    by  the  assignee  is  not   within  stat  8  &  9  W.  3. 
{Breaches),  i.  58.  n.  (b)i  ii.  187. 
but  damage  must  be  proved  at  the  trial  as  if  it  were,  ii.  187  a. 
staying  the  proceedings. 

in  case  of  the  plaintiff's  death,  iL  61  e.     See  n.  (e). 
in  case  of  the  defendant's  death,  ii.  61  e.     See  n.  (/)• 
in  case  of  the  drfendanis  banhruptcg,  ii.  61  c 
in  case  of  surrender  of  principal,  ii.  61  c.     See  n.  (g), 
in  what  cases  a  surrender  shall  discharge  the  bail,  ii.  61  e,  d, 
may  now  be,  at  any  time,  on  putting  in  bail  and  paying 
'  costs,  ii.  61  d,  n.  (A). 
TO  THE  Action, 

may  now  be  put  in  immediately  after  the  ec^nas  is  executed,  ii.  61  dl 

recogmzoHce  by, 

its  amount,  nature,  form,  and  parties,  ii.  71  c,  d. 

to  what  amount  the  bail  shall  be  liable,  ii.  71  d,  n.  (d). 

QQ  2 


504  INDEX  TO  THE  NOTES. 

BAILy  continued, 

TO  THE  Action,  coniinuecL 
recognizance  by,  continued. 

proceedings  upon  it,  either  by  8ci,fa,  or  action  of  debt,  u.^l^L 
set,  feu  upon  it.     See  tit*  Set*  feu 

no  proceedings  either  in  debt  or  set.  fa.  can  be  had,  before  a 
ca.  so.  against  the  principal  is  taken  out  and  returned  mm 
est  inventus,  ii.  71  d,  e. 
non  est  inventus  may  be  returned,  though  sheriff^  knov 
vhere  to  find  defendant,  ii.  71  e.  n.  (/)• 

but  not  if  defendant  be  already  in  his  custody,  ib. 
direction  and  return  of  the  ea.  sa.,  ii.  72. 
debt  on  it  may  be  brought  against  all  the  conusors  jointly  or 
each  separately,  ii.  72  a. 
bail  in  error  upon  it  unnecessary,  ii.  101  n« 
justiflcatian  of 

in  vacation,  ii.  61  c.  n.  (c). 
at  chambers,  tft. 

when  to  be,  ib.^  see  abo,  61 1.  n.  (e). 
pleas, 

to  sci.  fa.,  on  the  recognizance. 

nul  tiel  record  of   the  recognizance  or  of  the  judgment 

against  the  principal,  ii.  72  bb. 
a  satisfaction  or  release  to  principal,  ib* 

but  not  Si  parol  ag^reement,  ii.  72  bb.  n»  (g). 
payment  (since  stat  Ann.),  ii.  72  bb. 
the  bankruptcy  of  principal  is  no  plea  either  to  the  seufa.  or 
•  to  an  action  of  debt,  ib. 

render  of  the  principal  before  the  return  of  the  ca.  Mh  ib. 
death  of  principal  before  the  return  of  the  ca.  so.,  ib. 
no  ca.  so.  issued,  ib. 

death  of  principal  before  the  issuing  of  the  co.  «a.— no  plea, 
ii.  72  cc. 
nor  after  the  return,  ib. 
when  discharged, 

by  death  of  principal,  in  what  cases,  ii.  71  e. 

by  cognovit  taken  by  plaintiff  from  defendant,  —  in  what  cases, 

ii.  71  e.  71  e.  n.  (g). 
by  variance  of  declaration  from  process  or  affidavit,  in  cause  of 

action,  ii.  71 «.  72.  72.  n.  (/*). 
by  reference  of  the  cause  to  arbitration,  ii.  72. 
by  plaintiff  giving  time  to  defendant,  ii.  72.  n.  (k). 
by  plaintiff  making  a  composition  with  defendant  without  their 
knowledge,  ib. 
IN  Error, 

consequence  of  not  putting  in  and  perfecting,  ii.  101  iL 
in  what  cases  required,  ii.  101  m.  et  seg. 
at  common  law,  ii.  101  m. 
by  statute,  under  3  Jac.  1.  c.  8.,  ib. 

the  statute  extends  to  all  manner  of  judgments,  ii.  lOl  nu 
by  Stat  13  Car.  2.  stat  2.  c.  2.  s.  9.,  ii.  101  o. 

this  statute  is  confined  to  judgments  after  verdict,  il  101  f* 
by  Stat.  6  Geo.  4.  c  96.,  ii.  101  jp.  n.  (/). 
in  error  by  executors  and  administrators,  ii.  lOlp. 
by  bail  after  verdict  and  judgment  in  a  sci.fa.^  it.  101  p,  q* 
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BAIL,  continued. 

IN  EnRORy  continued. 

if  there  be  one  count  in  a  declaration,  for  which  it  is  unnecessary,  it  is 

not  necessary  for  any,  ii.  101  it.  n.  (tf). 
nature  and  amount  of  the  recognizance  by,  ii.  lOlp,  q.  n.  (/). 
error  by,  shall  not  be  brought  on  a  judgment  against  principal,  nor  e  con^ 
verso,  nor  can  they  join  in  a  writ,  ii.  46  c.  n.  (6). 
BAILEE, 

ader  delivery  of  goods  to,  trover  will  lie  for  the  owner  to  recover  them 
from  a  stranger,  ii.  47  e. 
even  though  that  stranger  be  a  bond  fide  vendee,  (unless  in  market 
overt,)  ii.  47  e.  n.  (/). 
may  maintain  trover  for  the  goods  entrusted  to  him,  ii.  47  e. 

the  declaration  should  conclude  '^ ad  damnum  ipsius"  ii.  47 e. 
BAILIFF, 

the  being,  may  be  traversed  in  a  cognizance,  or  in  a  justification  in  trespass, 

[either  claueumfregit  or  for  taking  goods,]  i.  347  c.  347  d.  n.  (e).  347  e. 
of  the  Sheriff, 

a  bond  made  to  him  for  the  appearance  of  defendant  is  void,  ii.  60. 
an  action  for  refusing  bail  cannot  be  brought  against  him,  but  the 
sherijflT  only,  ii.  61/  n.  (5). 
special, 

if  a  writ  be  executed  by  a  special  bailiff  appointed  by  plaintiff,  he  cannot 
rule  the  sheriff  to  return  the  writ,  ii.  61  ff. 

but  the  sheriff  is  responsible  for  the  safe  custody  of  defendant, 
after  an  arrest  by  a  special  bailiff,  ii.  61  g.  n.  (r). 
^  a  franchise.    See  tit  Court,  Inferior. 

to  whom  a  writ  is  sent,  instead  of  the  sheriff,  is  not  protected  in  exe- 
cuting it,  ii.  193  a.  n.  (a), 
in  Stat  23  H.  6.  c.  9.  means  those  who  have  the  return  of  the  process, 
IL  60. 
BAILMENT.    See  tit  Bailee. 

special  property  arising  from,  to  the  bailee^  ii.  47  e. 
BANKER, 

money  advanc^  by,  to  a  customer,  is  a  loan  and  a  debt  within  the  Statute 
of  Limitations,  ii.  127/  n.  (A). 
BANKING  COMPANY, 

execution  against  partner  of,  how  to  issue  on  judgment  against  public  officer, 
ii.  72 1.  n.  (#).    See  abo  72  dd.  n.  (A)  and  n.  (/). 
BANK-NOTES, 

tender  of,  i.  33  e.  n.  {g\ 
BANKRUPT, 

executor,  the  bankruptcy  does  not  affect  his  representative  character, 

ii.72r. 
malicious  suing  out  of  a  commission, 

in  an  action  for,  the  chancellor's  supersedeas  is  not  sufficient  evidence^ 
i.  229.  n.  (a), 
bastardy  bond  given  by,  ii.  84  a,  h.  n.  (V).     See  tit  Bastard. 
promise  by,  to  pay  a  debt  from  which  he  is  discharged  by  his  bankruptcy, 
iL  137/  ff.  n.  (e). 

the  promise  must  be  unequivocal,  ib. 

and  if  conditional,  plaintiff  must  shew  the  condition  performed^  ii. 
may  be  retaken  by  marshal  after  a  surrender  under  his  commission,  i.  35  c. 

n.  (A), 
discharged  (after  being  taken  on  a  co.  so.)  on  production  of  certificate,  an 
escape»  L  35a.  n.  (jd)* 
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BANKRUPT,  continued. 

assignment  hj  commissioners  of^  destroys  the  priyity  of  contract  between 
the  lessee  and  bankrupt  lessor,  L  240.  n.  (4). 

but  the  assignee  has  an  action  of  covenant  under  itat  Hen.  8.  tft. 
lesseef 

liable  to  an  action  in  covenant  (or  assumpsit  under  a  parol  lease)  for 
rent  accrued  after  his  bankruptcy*  L  241.  241.  n.  (i). 
but  if  the  assignees  accept  the  lease,  he  is  discharged  by  stat.  49 
Geo.  3.,  i.  241.  n.  (b). 
though  he  should  come  in  again  as  assignee  of  his  assignee, 

ib.  i.  288  e.  n.  (/). 
what  shall  be  an  acceptance  of  the  lease  under  theatat,  L  241. 
n.(b). 
amr  acceptance  they  may  assign  (to  an  insolvent  if  they 
please),  and  get  rid  of  all  liability,  i.  241  tL  n.  (e). 
imless  they  accept  the  lease,  they  cannot  sue  on  the  oovenants, 
i.  241  a,  n.  (6). 

the  estate  meanwhile  remains  in.the  bankropt,  •&• 
and  the  landlord  may  distrain,  ifr. 
liability  of  surety  for  bankrupt,  ib. 
what  is  a  declining  to  accept,  ib. 
the  statute  does  not  comprise  cases  between  Icnee  and 
assignee  of  lease,  ib* 
the  statute  applies  to  a  parol  demise,  tfr. 
^ '"  when  the  assignment  is  a  forfeiture  by  breach  of  condition  not  to  assign, 

l2S8b,c.Ji.(d). 
the  bond  given  to  the  chancellor  by  the  petitioning  creditor  is  not  within 

Stat  8  &;  9  W.  3.  (Breaekes),  I  5&.  u.  (b). 
foreign  assignees,  or  curators,  may  enforce  their  rights  kere>  L  3406.  n.  (<2). 

(  AdSIGNXBS  OF, 

they  may  maintain  a  writ  of  right  without  shewing  a  seisin  in  them- 
selves, ii.  45  g.  n.  (t). 
the  bankrupt  may  bring  trover  against  them,  to  tiy  the  validity  of 

the  commission,  without  a  demand  and  refusal^  ii.  47  o.  D.  (a), 
the  assignees  cannot,  inthout  a  demand  and^  refusal,  recover  in 

trover  goods  coliusively  sold  by  the  bankrupt,  on  the  eve  of 

bankruptcy,  ii.  47  o.  n.  a. 
trover  for,  (or  indebitatus  assumpsit,)  lies  if  the  sheriff  take  goods 

in  execution  after  an  act  of  bankruptcy  against  ,tbe  person  who 

sued  out  the  writ,  ii.  47  x. 
in  trover  by^  if  they  hone  never  had  possessiont  they  should  declare 

in  two  counts,  one  on  the  possession  of  the  bankrupt,  the  other 
i  on  their  own  constructive  possession,  ii,  47  s.  n,  (t). 

danger  of  declaring  on  the  possession  of  bankrupts  only,  id. 
in  trover  by,  a  count  on  the  possession  of  one  bankrupt,  and  another 
I  on  the  possession  of  another,  would  bea  misjoinder,  iL  47aa.  n.  (e). 

declaration  on  the  possession  of  two  partners  (bankrupts),  whose 

assignees  the  plaintiffs  are,— evidence, — thatsome  of  tiie  goods 
(  •         belonged  to  one  partner  exclusively,«-held  a  fatal  variance,  ii. 

47  z.  n.  (0- 
under  a  Joint  commission,  the  assignees  suing  for  a  Mqmrate  de- 
mand are  not  obliged  to  describe  themselves  as  assignees  of  all 

the  bankrupts,  ii.  47  aa.  n.  (/). 
(being  the  same  persons)  under  separate  commissiom  they  may 

declare  for  a  joint  demand  due  to  all  or  any  number  of  the 

bankrupts,  ib. 
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but  not  in  the  same  declaration  for  separate  demands  due  to 

each  bankrupt,  nor  for  joint  demandfl,  and  also  separate 

ones,  ib. 

but  assignees  under  a  joint  commission  may  recover  in  the 

same  action  debt  due  jointly  and  due  separately,  t^. 

the  assignees  are  in  the  same  situation  as  to  joint  and  separate 

property  as  the  bankrupts  would  have  been,  ih. 
under  separate  commissions  against  several  partners,  and  different 
assignees  under  each  commission,  in  declaring  for  a  joint  debt* 
they  must  not  describe  themselves  as  joint  assignees,  but  as  as- 
signees of  each  bankrupt  separately,  ib. 
A*  and  B.  under  a  joint  commission  may  recover  in  an  action  ex 
contractu  a  demand  due  to  A.  only,  but  they  must  describe  them 
as  assignees  of  A*  only,  ii.  47  M*  n.  (t), 
sheriff  seizing  and  selling  goods  after  a  secret  act  of  bankruptcy,  before 
commission,  liable  in  trover,  ii.  47  cc.  n.  (y). 
by  Stat  2  &  S  Vict.  o.  29.  bon&  Jide  executions  before  fiat  pro- 
tected, t6* 
this  does  not  protect  an  execution  on  a  judgment  on  a  war- 
rant of  attorney,  ib. 
if  the  sheriff  return  to  a^.  fa.  that  he  has  taken  goods  to  the  value, 
but  that  they  remain  in  his  hands  for  want  of  buyers,  and  the 
plaintiff  thereupon  omit  to  sue  out  a  venditioni  exponas^  and  the 
sheriff  deliver  the  goods  to  the  assignees  of  defendant,  who  hai^ 
become  a  bankrupt,  the  plaintiff  may  have  an  action  against  the 
assignees,  but  not  a  distringas  upon  the  sheriff,  41.  47  ee.  n.  (a). 
8ci.fa.  by,  on  judgments  obtained  by  bankrupt,  ii.  72  m,  «. 
of  A.  tenant  for  life,  and  B,  tenant  in  tail,  under  a  joint  commis- 
sion, take  by  the  bargain  and  sale  of  the  commissioners  only  an 
.  estate  for  life,  with  a  base  fee  in  remainder,  ii.  47  aa.  n.  (jt). 
under  a  joint  commission  against  A.  and  B.  who  committed  acts 
of  bankruptcy  at  different  times,  cannot  recover  money  received 
by  defendant  during  the  interval  of  the  acts  of  bankruptcy  either 
as  money  had  and  received  to  the  use  of  the  bankrupts,  or  to 
the  use  of  the  assignees,  ib. 
sectu,  as  to  a  debt  accruing  in  the  interval,  due  to  the  partner- 
ship, ii.  47  bb.  n.  (t). 
the  bankrupt  and  his  assignees  were  joined  in  an  action  of  trover ; 
the  verdict  passed  against  all  the  defendants  on  evidence  that 
the  bankrupt  had  converted  before  his  bankruptcy,  and  that  as- 
signees had  refused  to  deliver  since  :  a  new  trial  was  granted, 
because  no  joint  conversion  vxu  proved^  ii.  47  tf .  n.  (t). 
if  a  tenant  become  bankrupt  in  the   middle  of  a  year,  and   his 
assignees  enter  and  keep  possession,  the  landlord  cannot  have 
assumpsit  for  use  and  occupation  against  them  for  the  bankrupt's 
occupation  as  well  as  their  own,  i.  264  b. 
vwhen  servant  of  bankrupt  liable  to,  for  dealing  with  his  master's 
goods  after  the  bankruptcy,  ii.  47  m.  n.  (ti). 
seufcu  to  have  execution  on  the  future  effects  of,  after  a  second  commissio.n, 
ii.  72^,  A.  t&.n.  (rf> 
BANKRUPTCY, 

pka  of  should  conclude  to  the  country,  i.  235  a,  n.  (t). 
plaintiff  cannot  reply  specially,  ib, 

if  there  be  two  defendants,  and  one  plead  bankruptcy,  a  noUepros. 

Q  Q  4 
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should  be  entered  as  to  him,  and  the  other  will  be  liable  under 
Stat  10  Anne,  for  the  whole  debt,  i.  207  a.    [See  n.  (/).] 
under  a  second  commission,  ii.  72  g,  n.  (d). 
of  principal,  in  what  cases  it  discharges  the  bail,  ii.  61  c. 
no  abatement  of  a  writ  of  error,  ii.  101  «• 

of  one  of  the  parties  to  a  reference ;  whether  a  determination  of  the 
power  of  the  arbitrators,  ii.  133^.  n.  (d). 
BAR, 

the  common  bar,  in  trespass  quare  clatMutn  fregity  i.299c.    See  tit  Trtspatz* 
BARGAIN  AND  SALE, 

nature  and  origin  of  the  conveyance,  i.  251.  n.  (2). 
enrolment  of,  ih, 

in  pleading,  the  court  must  be  shewn  where  the  deed  was  enrolled, 

i.  251  a. 
the  indorsement  of  enrolment  on  the  instrument  by  the  proper  officer, 
is  sufficient  evidence  of  the  enrolment,  i.  189.  n.  (a), 
an  examined  copy,  i.  189.  n.  (2). 
if  a  tenant  to  the  prcecipe  be  made  for  the  purposes  of  a  recovery,  by 
bargain  and  sale,  the  tenant  may  appear  and  count  before  the  enrol- 
ment, if  the  enrolment  be  afterwards  duly  made,  ii.  42  e. 
in  pleading,  it  must  be  shewn  to  have  been  for  a  valuable  consideratioD, 

ii.  12  a.  n.  (20). 
defective,  when  allowed  to  operate  as  a  covenant  to  stand  seised,  ii.  96  fr.  97* 

as  a  confirmation,  iU  97  e.  n.  (e), 
BARON  AND  FEME.     See  also  tit  ParHes. 

right  oi^wife  by  survivorship  to  choses  in  action,  i.  210  a.  ' 
in  cases  of  bills  and  notes,  ib. 

.  where  her  husband  has  joined  as  a  party  liable,  i.  291  r. 
n.  (t). 
wife's  land, 

extenclible  during  her  coverture  under  an  elegit^  ii.  69  c. 
husband  suing  alone  for  injury  to,  i.  291  m.  n.  (n). 
seisin  of  ^ron  in  right  of  the^eme,  how  pleaded,  ii.  283.  n.  (1). 

of  baron  &nd  feme,  i.  253.  n.  (4). 
the  baron  cannot  be  sued  alone,  for  the  use  and  occupation  of  his  wife, 

dum  soloy  i.  264  b.  n.  (d). 
the  wife  cannot  make  a  will,  i.  279  c. 
marriage  revokes  thefeme^s  former  will,  ib.     See  tit  Wili. 
separate  use  for  wife,  what  words  create,  ii.  1 1 «.  n.  (^). 
fine  by ; 

difference  in  the  warranty,  when  the  lands  are  the  husband's  and  when 

the  wife's,  ii.  175  o.  n.  (3). 
the  wife  may  convey  her  own  lands  by,  or  bar  her  dower,  without  pro- 
clamations, ib. 
lease  by,  ii.  180.  et  seq.     See  tit  Letue. 
recovery  by,  ^ 

bars  dower  or  jointure,  ii.  42^. 

a  husband  sebed  of  an  estate  tail  in  right  of  his  wife,  may  make  a  tenant 
to  i\iQ  prtBdpe  by  deed,  without  the  wife  joining  in  a  fine,  ii.  42  e. 
marriage ; 

on  an  issue  of  ne  unques  accouple,  how  to  be  tried,  ii.  44  c. 
of  feme,  abates  a  writ  of  error,  ii.  101  «. 
divorce, 

when  a  bar  to  dower,  ii.  46  a. 
dower.    See  tit  Dower, 
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jointure.     See  tit.  Jointure, 
elopementy 

when  a  bar  to  dower,  ii.  4f6  a.  n.  (t). 
plea  of,  ii.  ^c.     [See  also  n.  (/).] 
coyerture,  plea  of, 
^  when  a  plea  in  abatement,  ii.  210^.  n.  (u). 

when  a  plea  in  bar,  tb, 
trover  by ; 

trover  for  goods';  when  the  trover  was  before  the  marriage,  and  the 
conversion  after  —  the  husband  may  sue  alone,  or  jointly  with  his 
wife,  ii.  AH  q>  , 

form  of  declaration  in  latter  case,  ib. 

it  must  not  conclude  to  the  damage  of  both,  ib.     [But  see 

trover  against ; 

if  a  woman  convert  goods  before  her  marriage,  trover  lies  against  hus- 
band and  wife,  ii,  47  u. 

the  declaration  must  state  the  conversion  to  her  own  use  (unless 

the  goods  be  still  in  existence  and  the  husband  refuse  to  deliver 

them  up)>  ih.    But  see  note  (t). 

if  the  conversion  be  by  a  ^ife  vnthout  her  husband^  the  action  lies 

against  both,  and  the  conversion  must  be  alleged  to  be  to  the  use 

cf  tlie  husband  only,  ii.  47  u, 

if  the  conversion  be  the  joint  act  of  husband  and  wife,  the  husband 

may  be  sued  alone,  ib. 
if  the  action  be  against  both,  the  declaration  should  state  that  they  con- 
verted them  to  the  use  of  the  husband^  ib, 

if  it  be  **  to  t/teir  own  use"  it  is  bad,  but  cured  by 
verdict,  ii.  47  w,  x.  and  n.  (k), 
Stat*  of  Limitations ; 

if  the  femej  while  sole^  bring  an  action  which  abates  by  her  marriage, 
she  and  her  husband  may  bring  a  new  action  within  reasonable  time, 
and  reply  the  fact  to  a  plea  of  the  statute,  ii.  64  b, 
in  an  action  against  A,  B,  and  C,  B,'s  wife,  upon  a  joint  promissory 
note  made  by  A.  and  C,  dum  sola,  the  promise  was  laid  by  A,  and 
C,  before  her  marriage  —  upon  an  issue  on  a  plea  of  the  statute  an 
acknowledgment  by  A.  since  the  marriage  is  not  enough  to  bar  the 
statute,  ii.  63  /.  n.  (t). 
waste  by ; 

how  their  title  must  be  alleged,  ii.  23Ba, 

if  the  title  be  by  the  wife,  the  injury  must  be  laid  "  to  her  disinheriting,** 
ii.  236.  n.  (4). 
set,  fa,  upon  judgments  obtained  by  and  against  ^/^me  when  sole,  ii.  72  (  m. 
ib.  n.  (t). 

by  the  husband  alone,  on  his  wife's  death,  for  execution  on  a  judgment 

for  debt  due  to  feme  dum  sola^  ii.  72  /,  m.     See  tit.  Scire  Facias, 
husband  cannot  have  a  scire  facias  to  execute  judgment  recovered  by 
wife  dum  sola,  unless  as  her  administrator,  ii.  72  m,  n.  (t). 
assumpsit  against /emcf,  after  her  husband's  death,  in  trhat  case  forbearance 
to  sue  on  an  instrument  given  during  her  coverture  shall  be  a  good  con- 
sideration for,  ii.  137  e.  187e,/.  n.  («). 
writ  of  error  by ; 

if  the  feme  be  sued  as  sole,  and  she  plead  as  such  to  issue,  and  judgment 
be  had  against  her,  and  she  be  taken  in  execution,  she  and  her  hus- 
band may  bring  error,  iL  lOiyi 
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writ  of  error  by,  continued. 

if  an  action  be  brought  against  theyemeand  others,  they  may  all  join 
with  the  husband  in  a  writ  of  error,  ii.  101^ 
second ;  x 

after  the  abatement  of  a  first  by  the  marriage,  ii.  101  u. 
BARON  OF  EXCHEQUER,  . 

hvijlat  the  commencement  of  the  king's  suit,  ii.  70^. 
BARRATRY, 

what  shall  constitute,  with  respect  to  shipping,  iL  202c,  dL  Seetit/iuicraMr. 
common  barrator, 

definition  of,  ii.  S07  e.  308. 

the  ofibnce  is  at  common  law,  though  stat  84  Edw.  3.  directs  the 

punishment,  ii.  306. 
justice  of  the  peace  may  inquire  and  hear  this  ofience,  without  a  com- 
mission of  oyer  and  terminer,  ib. 
indictment  of, 

must  charge  the  defendant  with  being  a  e(mi$mm  domiA^,  ib. 

no  Tcnue  necessary,  ib. 

may  be  general  without  shewing  any  facts,  ii.  S06» 

but  the  prosecutor  is  bound  to  give  a  noie  {fpartkukn^  iL 
308  a. 
BASE  FEE, 

its  incidents,  i.  260,  261  a.  n.  (3). 

enactments  of  Act  for  Abolition  of  Fines  and  Recoveries  reapecttng,  iL  42. 

n.  (c).  42  d.  n.  (e).  42  q.  n.  {q). 
no  merger  in  the  remainder,  ii.  42  q.  n.  (q). 
no  remedy  for  waste  during  continuance  of,  319^.  319^.  &•  (ni 
BASTARD, 

security  to  the  parish  officers^ 

when  void  by  reason  of  the  New  Poor  Law  Act,  ii.  84  b.  b.  (i). 
in  what  cases  it  may  be  in  a  sum  certain,  ii.  84  a.  n.  (6). 
if  a  sum  of  money  be  paid,  and  the  child  die,  the  putative  father  may 
recover  all  that  has  not  been  expended,  as  money  had  and  received^ 
ii.  84  a.  n.  (6). 
if  a  bond  to  indemnify  be  given,  and  the  obligor  become  bankrupt,  the 
parish  cannot  prove  the  penalty  under  the  commission  and  receive  a 
sum  certain,  iL  84  a,  6.  n.  (b). 

the  certificate  is  no  bar  to  an  action  on  the  bond  for  expences 
after  the  bankruptcy,  ii.  84  b, 
the  action  on  the  security  Aiu^t  be  brought  in  the  names  of  the  ove^ 

seers  for  the  time  being,  ib. 
plea  to  a  bastard  bond  averred  that  defendant  would  have  nouriahed 
the  child  at  his  own  costs  and  charges,  and  offered  to  do»  but  the 
overseers  refused,  —  whether  good,  ii.  84.  n.  (a), 
a  father  has  no  right  to  the  custody  of  his  bastard  within  the  age  of  nurture, 
ib. 

seeusj  of  his  legitimate  child,  ib. 
father  liable  for  maintenance  on  express  promise,  ii.  137 1* 
BATTERY, 

what  amounts  to  a  justification  of,  i.  14  a*  n.  («). 

is  held  to  be  justified  by  a  justification  of  assaulting,  and  ^  iH-treaiiDg,** 
i.  14  a.  n.  (e).  296  a.  n.  (a), 
by  a  justification  of  **  assaulting,  seising,  and  grasping,*'  i.  296  a.  n.  (a). 
when  and  how  it  can  be  justified  under  au  arrest,  u  296*  ib.  n.  (a), 
form  of  the  plea,  i.  296  a. 
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whether  it  can  be  justified  by  a  moUUer  manu$  imposuiit  u  296.  ib.  n.  (a). 

new  assignment,  i.  296. 
every  imposition  of  hands  against  the  will  is  a  battery,  i.  14f«  n,  (c). 
mode  of  pleading  to  the  charge  of,  i.  14  a.  n.  (e> 
BEATING  AND  WOUNDING, 

justification  of,  when  and  how  to  be  made,  i.  296«  296  a.  ib.  n.  (a). 
BEECH, 

trees,  sometimes  timber  by  custom,  iL  259  a. 

cutting  down  in  such  case  is  waste,  ii.  259  a. 
BEES, 

property  in,  i.  845.  n.  (5). 
larceny  of,  ib. 
BEYOND  SEAS, 

what  is,  ii.  121  a. 
BILL, 

proceedings  by,  abolished,  ii.  1.  n.  (a).  209  d,  n.  (/). 
in  K.  B.  and  C.  B.,  its  origin,  ii.  1.  n.  (1). 
why  prefaced  with  a  memorandnm,  ib» 
considered  as  an  original  writ,  ib* 
when  it  might  be  filed,  ii. 
entitled,  ib. 
against  prisoners  in  the  actual  custody,  ii.  L 

might  be  filed  in  yacation,  ib. 
present  method  of  chaining  a  person  in  custody  with  a  new  suit  in 
vacation,  tft.  1  a.  n.  (b). 
against  attorneys ; 

might  be  filed  in  vacation,  ii.  1  a,  n.  (1). 
how  to  be  entitled,  ib. 
was  the  same  thing  as  the  declaration,  ii.  209  d. 

when  an  averment  that  it  issued  in  vacation  was  bad,  i.  300 1.  n.  (7).  n.  (r). 
BELL  OF  EXCEPTIONS, 

signed  by  a  judge  who  dies,  aei.  fa*  lies  against  his  executors  to  certify  it, 
y.  71  b. 
BILL  OF  EXCHANGE, 

creditors  "  taking  for  and  on  account  of"  a  debt,  primd  facie  a  satisfaction 
thereof,  iL  103  b.  n.  (c). 
principle  of  this  doctrine,  ib* 

doctrine  not  applicable  to  debt  due  for  rent  or  on  specialty,  ib* 
unnecessary,  in  action  upon,  to  state  the  place  where  it  is  dated,  i«74t  n.  (6). 

qtuBrey  whether  it  be  demurrable  if  in  another  county,  t^. 
time  in  replication  cannot  be  varied  from  that  laid  in  declaration  without  a 

departure  in  pleading,  ii.  5  b. 
how  far  considered  as  a  personal  chattel,  U  210  a.  n.  (a), 
if  goods  are  sold  to  be  paid  for  by  a  bill,  when  the  declaration  must  be 

special,  L  269  b.  n.  (m). 
given  to  e^feme  tokf  may  be  sued  upon  by  the  husband  in  his  own  name  only, 

without  an  indorsement,  i.  210  a.  n.  (a), 
given  to  wife  during  coverture,  when  it  shall  survive  to  her,  ib. 
oo  non  aectptaneey  the  holder  has  an  immediate  right  of  action  against  the 
drawer,  ii.  63  </.  n.  (/). 

no  fresh  right  of  actiou  on  non-payment,  ib. 
where  there  is  one  count  on  the  bill  and  other  common  counts ;  demurrer 
to  the  first  count,  and  issues  on  the  rpst ;  plaintiff  may  refer  it  to  the  officer 
to  compute  principal  and  interest  on  the  first  count,  before  a  nolle  pros* 
is  entered  to  the  issue,  i.  109  a.  n.  (1). 
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BILL  OF  EXCHANGE,  conHnued. 

.  it  is  no  variance,  that  the  bill  was  drawn  by  a  sole  defendant  and  another 
jointly,  i.  291  e.  n.  (A), 
given  on  usurious  consideration,  when  not  void,  i.  295  b.  n.  (t). 
plea  of  tender  before  action  brought  by  acceptor ^  not  good  after  dishonour, 
i.  S3c.  n.  (/). 
by  drawer  or  indorser,  secuSi  ib,     Sed  qtusre,  ib, 
the  tender  by  acceptor  must  be  stated  to  have  been  on  the  very  dxjf  of 
payment,  ib. 
interest  upon, 

shall  be  calculated  up  to  the  day  on  which  plaintiff  is  entitled  to  sign 
judgment,  ii.  171  d.  n.  (ff), 
alteration  of, 

in  what  cases  it  shall  not  vitiate  the  instrument,  ii.  200  a,  b,  n.  (&). 
See  tiL  AUeraHon. 
the  word  '<  month  "  in,  means  a  calendar  month,  L  251.  n.  {dy 
several  acceptors, 

if  a  survivor  be  sued  alone,  it  is  no  variance^  though  the  deceaseds 
name  be  wholly  omitted,in  the  declaration,  i.  291  e.  n.  (A), 
if  sheriff  be  attached  for  not  bringing  in  the  body  in  an  action  against  the 
acceptor^  the  sheriff  is  not  liable  to  the  costs  in  other  actions  against 
other  parties  to  the  bill,  ii.  61  A.  n.  (/). 

the  acceptor  cannot  stay  the  proceedings  without  paying  such  costs ;  the 
other  parties  to  the  bill  may,  ib,     [But  see  R.  G.  T,  T.  1  Vict,  t&.] 
if  acceptor  do  not  pay,  the  holder  must  give  notice  thereof  to  the  other  par- 
ties whom  he  means  to  sue,  ii.  62  a.  n.  {d\ 
what  shall  be  an  acknowledgment  by  one  of  several  makers  such  as  to  bar 

the  Statttte  of  Limitcttions  as  to  the  rest,  ii.  64<«,/,  g.  n.  (6). 
whether  debt  is  maintainable  against  the  acceptor,  ii.  101  n.  n.  (d). 
assignable  by  common  law,  i.  210  a.  n.  (a), 
how  far  now  considered  a  chose  in  action,  ib* 
judgment  by  deTault, 

after  it,  it  is  not  usual  to  have  a  writ  of  enquiry,  but  to  refer  it  to  the 
proper  officer  to  conipute  damages,  costs,  and  interest,  ii.  107  o. 
though  bill  is  lost,  ii.  107  a«  n.  (c). 
for  foreign  money, 

bill  of  enquiry,  when  necessary,  ii.  107  a,  n.  (c). 
given  for  debt  of  person  deceased,  when  enforceable,  ii.  137.  n.  (a), 
when  the  Statute  of  Limitations  begins  to  run  in  cases  of,  ii.  63  d,  n.  (/). 
BILLS  OF  LADING, 
assignee  of, 

may  sue  in  his  own  name,  i.  210  a.  n.  (a), 
if  the  bill  state  the  goods  to  be  shipped  by  plaintiffs  to  the  order  of  A.  at  S^ 
and  the  freight  to  be  paid  by  the  plaintiff s  in  Londony  they  may  maintain 
an  action  of  trover  for  non-delivery,  ii.  47  *.  n.  (^). 

secusy  if  the  bill  merely  state  that  the  goods  were  shipped  by  order 
and  bn  account  of  vendee :  in  that  case  the  latter  must  bring  the 
action,  ib, 
BILL  OF  MIDDLESEX, 

might  be  considered  by  plaintiff,  either  as  the  commencement  of  the  action, 

or  as  process  to  bring  defendant  into  court,  ii.  1  <f.  n.  (1)« 
the  ac-etiam  clause^ 

why  it  was  inserted,  ii.  52  a. 

by  rule  of  K.  B.  it  shall  npt  be  inserted  in  any  writ  against  an  heir, 
executor  or  administrator,  nor  in  any  case  where  special  bail  was  not 
required,  ii.  52  b. 
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BILL  OF  MIDDLESEX,  continued 

to  save  Statute  of  Limitations^  ii.  1  d,  e,  63  d, 
the  continuances^ 

.  were  matter  of  form,  and  might  be  enteted  at  any  time,  ii.  1  e,  63  A. 
the  words  *^ofapUa  of  trespciss  "  SLve  now  considered  mere  matter  of  form, 
ii.  526. 
and  if  the  bill  be  in  a  plea  of  debt^  it  may  be  amended,  ib.  52  c. 
if  it  was  pleaded  as  having  issued  in  vacation,  qu.  whether  it  was  bad  on 
special  demurrer,  i.  300 1.  ib.  n.  (r). 
BISHOP, 

his  lands  are  extendible  under  an  elegit^  ii.  69  &,  c. 
BLACK  ACT, 

action  against  hundredors  upon,  ii.  377  €•    See  tit.  Hundred, 
BODY  CORPORATE.    See  tit.  Corporation. 
BONA  ET  CATALLA  FELONUM.     See  tit.  Felon. 
BONA  NOTABILIA.     See  tit.  Administration. 

specialties  are  so,  where  they  happen  to  be  at  the  time  of  the  decease, 
.i.274a.n.(3). 
.  judgments,  statutes,  and  recognizances,  where  they  are  given  and  ac- 
knowledged, ib. 
simple  contract  debts,  where  the  debtor  inhabits,  ib. 
stock  in  the  public  funds,  where,  i.  274  a.  n.  (e). 
goods  in  itinere,  i.  275.  n.  (/). 
in  two  dioceses,  ib. 
in  two  provinces,  ib» 
in  a  peculiar,  ib. 

where  the  deceased  died  abroad  leaving  goods  in  one  diocese  in  Enff' 
landf  ib.  ^ 

in  Ireland,  ib. 
A  Canterbury  administration  will  entitle  administrator  to  enter  up 
judgment  on  a  warrant  of  attorney  against  a  creditor  in  York,  i.  275  b. 

plea  of,  good,  to  an  action  by  the  administrator,  and  is  in  bar, !.  275  a. 
when  the  fact  may  be  shewn  under  ne  ungues  administrator,  i.  275  a,  b.  n.  (A), 
whether  it  can  be  pleaded  to  an  action  by  executor,  or  shewn  under  ne 
ungues  executor,  i.  275  a.  275  a,  b.  n.  (A). 
BOND,    See  also  tit  Deed.    Penalty.    Breaches. 
debt  on.    See  tit  Debt 

is  complete  without,  and  distinct  from,  the  condition,  i.  9d.n,  (I).  289. 
oyer  of  one,  does  not  entitle  to  oyer  of  the  other,  i.  9  rf.  n.  (1). 
of  indemnity.    See  tit.  Indemnity, 
by  sureties  and  guarantors.    See  tit.  Sureties. 
penalty  of, 

plaintiff  cannot  recover  beyond  the  penalty,  and  costs,  i.  58  b. 
secus,  in  an  action  on  a  judgment  recovered  on  a  bond,  ib. 

or  where  the  penalty  is  contained  in  any  other  instilment  than  a 
bond,  i.  58  b.  n.  (d). 
is  still  the  debt,  notwithstanding  stat  8  &  9  W.  3.  c  II.  s.  8.,  i.  58 d. 

when  it  can  be  pleaded  by  an  executor  as  the  debt,  i.  333  a. 
defeasance  of.     See  tit.  Defeasance. 
condition  of.     See  tit  Condition. 
is  no  lien  upon  land,  ii.  Sf. 
to  the  sheriff.     See  tit  Sheriff.    Bail. 

the  law  will  not  intend  that  a  party  sealed  without  an  express  averment 
i.  291,  291  a. 
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BOND,  eoniinued. 

distinction  in  this  respect  between  bonds  and  recognizances,  i.891  c 
n.  (e). 
what  shall  be  a  sufficient  avermetit  of  sealing,  L  S9L  291  a.  SdO* 
deUvety  ^  need  not  be  averred,  i.  291. 

the  bond  take  effect  from,  i.  291.  n.  (c). 
jottUf  if  one  obligor  die,  the  whole  charge  falls  on  the  survivor,  iL  38  a. 

joinder  of  partUs  to  actions  upon,  L  291  b.  ei  seq.    See  tit  Parties, 
Joint  and  several. 

joinder  of  parties  in  action  upon,  i.  291  ^,  A. 
if  it  be  jointf  or  joint .  and  sef)eralp  a  release  to  one  obligor  discharges  the 
rest,  and  may  be  pleaded  by  them,  iL  47  gg*    See  also  48.  n.  (/)• 
it  is  otherwise  if  obligee  covenant  not  to  sue  him,  ii,  48. 
effect  of  judgment  had  against  one  of  several  obligors,  ii.  47  gff^  48. 
n.  (c?). 
if  an  obligee  covenant  not  to  sue  a  eingle  obligor,  he  may  plead  it  as  a  relestfe» 
ii.47^j^. 
secusy  if  the  obligee  covenants  not  to  sue  for  a  certain  time,  »6.48»' 
but  such  a  covenant  may  be  pleaded  if  in  the  same  deed,  ih* 
action  of  debt  upon.     See  tit  Debt 

plaintiff  may  declare  on  several  bonds  in  the  same  count,  L  288  ^  n.  (1  )• 
pleas  in,  ii.  48  a,  b.    See  tit  JM^L 

assignment  of  breaches  under  stat  8  &  9  W.  S.,  u  57-  et  eeq.  ii.  187, 
187  a.    See  tit  Breaches. 
upon  the  bond  of  an  ancestor,  action  against  the  heir,  iL  7  &.  eC  seq.  and  see 
tit  Heir. 
action  against  heir  and  devisee  jointfy^  iL  8  ^  dl  and  see  tiLDmnsee. 
upon  a  bond  to  perform  covenants.     See  tit  Debt. 
bond-debts, 

when  to  be  paid  by  executor.  1  g      .    ^^,^^, 
pleadmg  by  executor.  J  -c-^trcawr. 

common  money  bond, 
^  not  within  stat  8  &  9  W.  S.    (Breaches),  i.  58.  n.  (b). 

plea  of  solvit  post  diemy  iL  48  a,  6.    See  tit  Debt. 
to  the  crown, 

declaration  upon,  i.  291  c  n.  («). 
in  restraint  of  trade,  ii.  155  &  156.     See  tit  Trade. 
Bail-bond.     See  tit  Bail. 
Replevin-bond.     See  tit  Bq}levin. 
Petitioning  creditor's, 

not  within  stat.  8  &  9  W.  3.  (Breaches),  L  58.  n.  (b). 
Post  obit,  not  within  stat  8  &  9  W.  8.,  ib. 
Bastardy,  ii.  84.  84  a.    See  tit  Bastard. 
recitals  of, 

when  the  obligor  shall  be  estopped  by,  i.  215.  216*  n.  (2).  ii.  409. 

m(b). 
difference  taken  where  the  thing  recited  is  in  general  words,  and  where 

in  particular,  u  216* 
if  the  condition  of  a  bond  be  larger  than  the  recital,  the  recital  shall  re- 
strain it,  ii.  414.  et  seq. 
BOROUGH, 

claim  of  common  for  inhabitants  of,  how  to  be  pleaded,  L  340  c  341.  n.  (3^ 
BOROUGH-ENGLISH, 

the  heir  by,  must  bring  error  on  a  plea  of  land,  and  not  the  heir  at  oommoii 
law,  iL  46  «• 
BORROWER, 

may  maintain  trover,  to  recover  the  thing  lent,  ii.  47  e. 
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BOTTOMKEE-BOND, 

in  an  action  upon,  there  most  be  writ  of  enquiry^  ii.  107  a.  n,  (o). 
BREACHES, 

assignment  of  1  under  stat  8  dr  9  W«  S.,  i.  57.  e^  9eq.  lOS  d.  n,  (^).  ii.  187. 
suggestion  of  J      ef  9eq. 

compulsory  on  plaintiff,  i.  58. 

all  bonds  are  within  the  stat.  except  bail  bonds,  replevin  bonds,  peti- 
tioning creditor's  bonds,  common  money  bonds,  and  post  obit  bonds, 
i.  58.  n.  (5),  iL  187,  187  a. 
warrants  of  attorney  are  not  within  it,  L  58  a.  n.  (b). 
the  erown  is  not  bound  to  pursue  the  statute,  ib* 
the  penalty  and  costs  is  the  maximum  recoverable,  i.  58  b.    See  tit 
Penaiiy, 
Pleading  and  other  proceedings  under  the  stat  8  &  9  W.  3. 

declaration  should  state  the  condition  of  the  bond,  and  assign  the 
breaches,  i.  58  c,  d,  ii.  187  a. 

defendant  cannot  plead  nil  debet  to  such  a  declaration,  ii.  187  a. 
proceedings  in  case  of  an  issue :  what  is  to  be  done  at  and  after 

the  trial,  I  58  d. 
special  venire,  when  necessary,  i.  58  d,  n.  («). 
if  declaration  be  on  the  bond  merely,  and  defendant  plead  non,  est 
factum^  the  plaintiff  may  still  suggest  breaches  pursuant  to  the 
stat.  ii.  187  a,  6. 

[doubted  in  Vol.  I.  58  c2L] 

and  he  may  do  it  between  a  verdict  on  non  est  factum  and 
judgment,  ii.  1876. 
if  declaration  state  certain  covenants,  and  assign  the  breaches 
thereon,  the  set.  ftu  may^  state  other  covenants  and  assign  fur- 
ther breaches,  iL  187  c. 

but  not  any  breach  originaUy  assignable,  ii.  187  c*  n.  (g). 
replication  under  tJte  statute^ 

if  defendant  plead  any  matter  on  which  plaintiff  might  at  common 
taw  have  taken  issue  ufithout  assigtiing  a  breach^  he  may  still 
take  such  issue,  and  ought  to  suggest  breaches  under  the  stat. 
separately^  ii.  187  c.  n.  (/). 

but  he  cannot  incorporate  such  issue  and  suggestion,  ib, 
if  defendant  plead  a  plea,  which  at  common  law  required  the  i»- 
signment  of  a  breach  in  the  r^^Hcationf  the  plaintiff  must  still 
assign,  but  may  assign  as  many  as  he  pleases,  ib. 
if  but  one  breach  be  assigned,  it  need  not  be  said  *'  according  to 

the  form  of  the  statute,"  ib. 
defendant  cannot  plead  to  the  breaches  suggested,  i.  58/  ib.  n.  (jg), 
nor  demur  to  them,  ib.  n.  (jg). 
in  case  of  judgment  upon  demurrer  or  default,  i.  58/.  g.  ii.  187  c. 

writ  of  enquiry  to  be  executed  before  sheriff,  instead  of  judge  of 
assize,  under  stat  3  &  4  W.  4.  c.  42.,  i.  58  g,  n.  («). 
construction  of  that  statute,  i.  58  A.  n.  (t). 
form  oisLpostsa  under  the  stat  of  W.  3.,  ii.  187  d. 
sci.fa.  for  further  breaches,  i.  58/<.  ii.  187  c. . 
recitals  in  the  sci^fa.,  u  58  //. 
costs  allowed,  whether  defendant  pleads  or  not,  ib. 
•  plaintiff  cannot  assign  as  a  breach  any  thing  which  he  might  have 

originally  assigned  or  suggested,  ii.  187  c.  n,(g). 
husband  cannot  have  the  jci.  fa.  on  judgment  recovered  by  wife, 
unless  as  her  administrator,  ii.  72  m.  n.  (t).. 
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BREACHES,  continued. 

distinction  between  a  suggestion  and  an  assignmenif  ii.  187  &•  n.  (/)• 
the  Stat,  is  confined  to  actions  of  debtj  i.  58  c,  n.  (c/). 

nor  does  it  apply  in  debt  where  the  damages  are  liquidated^  ib. 
assignment  of  bg  plaintiff  after  a  plea  of  performanee^  i.  1034  ^ 

all  matters  necessary  to  constitute  the  breach  must  be  disUnctly 
stated,  i.  103  d,  n.  (g). 

but  disjunctive  words,  such  as  *<  paid  or  caused  to  be 
paid,**  unnecessary,  i.  234  b.  iL  35. 
difference  in  pleading  caused  by  stat  8  &  9  W.  3.,  i.  103  d.  n.  (^). 
when  they  may  be  assigned  generally  to  avoid  prolixity,  ii.  410,  411. 
of  an  awards 

exception  to  the  general  rule,  that  ''  where  defendant's  plea  admits  a 
non-performance,  plaintiff  need  not  shew  a  breach,"  i.  103.  Q«(l). 
103dn/(4).     See  tit -4toarc?. 
in  an  action  upon  a  covenant  for  good  title  by  a  vendor  or  lessor  may  be  as 

general  as  the  covenant,  ii.  181  b.     See  tit  Covenant 
in  assigning,  in  an  action  on  a  contract,  no  disjunctive  words  are  necessary, 

such  as  **  paid  or  caused  to  be  paid,"  L  234  b,  235.  n.  (6). 
in  an  action  of  covenant  for  eviction.    See  tit  Eviction. 
if  some  be  well  assigned  in  covenant  and  some  not,  and  the  defendant  de- 
mur generally,  plaintiff  shall  have  judgment  for  such  as  are  well  assigned, 
i.  285^.  n.  (9). 

so  lipart  of  a  breach  be  good,  i.  286,  286  a.  n.  (A). 
BRIBERY  ACT, 

a  conviction  of  a  person  indemnified  is  not  an  exemption  within  the 

Stat,  ii.  148  dy  e. 
relief  by  auditd  quereU^  for  a  party  convicted,  who  has  procured  the 
conviction  of  another  person  for  the  same  offence,  before  execution 
on  himself,  ii.  148  6.  e£  sea. 
BRICKS, 

action  for  price  of,  cannot  be  maintained  when  the  bricks  were  nude  under 
measure,  prescribed  by  17  Geo.  3.  c.  42.,  i.  309  b.  n.  (b\ 
BRIDGE, 

liability  of  county  to  repair  all  public  bridges,  ii.  158  i.  n.  (o). 

whether  newly  erected  or  by  whomsoever  built,  ii.  159  d.  n.  (<). 

alteration  of  law  by  stat  43  Geo.  3.  c  59.,  ib* 
what  structure  shall  be  deemed  a  bridge,  ib. 

hundred  or  parish  may  be  bound  to  repair  by  immemorial  usage,  iL 
158t.  n.(o). 

how  to  be  indicted,  ib. 

when  the  bridge  is  not  situate  within  the  hundred  or  parish,  t&.     ". 
county  not  bound  to  widen  a  public  bridge,  ii.  159  d.  n.  (k). 
liability  of  county  to  repair  highway  at  the  end  of  county  bridge,    iL 
158  i.  n.  (o). 
a  particular  township  may  be  liable  by  immemorial  usage  without  anj 
consideration,  ib. 
secuSf  if  the  highway  does  not  lie  within  it,  ib. 
,    liability  of  individual  or   corporation  to  repair  raiione  tenurm,  ii.  \SSji 
n.(A),  158^.  n.(/). 
navigation^  who  must  repair,  ii.  158/1  n.  (A). 
BROKER.     See  tit  Factor. 

cannot  sue  for  work  and  labour,  if  not  licensed,  i.  309  b.  o.  (&)• 
BULLER, 

J.  his  great  learning,  knowledge,  and  luminous  manner  of  embracing  sub- 
jects, iL  203  d. 
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BUT, 

the  word ; 

its  relative  sense  in  covenants,  i.  59.  n.  (1). 
BYE-LAW,. 

•    must  be  stated  in  an-aetion  of  debt  upon  it,  i.  Sl2d.  n.  (/). 
not  good,  to  exclude  foreigners  from  buying  and  selling,  &c.,  uSl2c. 

teeus,  to  enforce  the  custom  precedent  by  a  penalty,  i.  SI 2  c    See  tit 
Foreigners* 

c. 

CANCELLING, 

wUls,  it's  effect,  i.  280  ft,  c,  d. 
ieaeeif  does  not  amount  to  a  surrender,  i.  236  ft. 
CAPE, 

gtandf  in  a  Writ  of  dower,  ii.  43  ft. 
of  right,  ii.  45  d, 
CAPE-AD-VALENTIAM, 

pdU^  in  a  writ  of  dower,  ii.  45. 
of  right,  ii.  45  m. 

"^^J^  1  after  voucher  to  warranty,  ii.  31  a.  32. 

CAPIAS, 

ad  respondendum; 

formerly. the  actual  commencement  of  the  suit  in  C.  6.,  ii.  2. 
production  of,  evidence  of  the  suing  out  of  an  original  in  C.  B.,  ii.  2  a. 

so  a  testatum  capias^  in  an  action  in  K.  B.  by  original,  tft.  n.  (i). 
ae  etiam  elausSf 

why  inserted,  ii.  52  a. 
run  into  Wales,  ii.  194. 
to  sajre  the  StahUe  ^lAmUaHons^  ii.  63^. 

allowed  at  common  law  in  all  actions  of  trespass,  rt  et  armisy  ii.  68. 
profinsj  ii.  193. 
«i  laicuSf  ii.  70  c. 
ad  satisfaciendumf 

lies  wherever  a  captas  aa  respond,  lies,  ii.  68,  68  a. 

may  be  had  after  an  award  of  an  elegit^  or  a  return  of  nihil  to  it,  but 

not  after  a  return  that  sheriff  has  delivered  land,  ii.  68  d. 
may  is$ue  after  a  year  on  Skfi,fa.  sued  out,  returned  and  filed  within  it, 
ii.  68^.     [Seen.(*).] 
tit  vnthemam^  i.  195  a. 
under  1  &2  Vict  c.  lia 

in  what  cases  it  may  issue,  and  how  to  be  applied  for,  and  to  whom, 
ii.  68,  68  a,  ft,  c.  n«  (ft), 
service  of,  ii.  68  ft.  n.  (ft). 

application  for  defendant's  discharge  from,  how  and  when  to  be 
made,  ii.  68  a.  n.  (ft), 
at  what  stage  of  the  cause  it  may  issue,  ii.  68  ft.  n.  (ft), 
how  far  a  collateral  proceeding,  tft. 
what  fixes  the  return  of,  ii.  61  e.  n.  (t). 

action  against  sheriff  for  neglecting  to  arrest  under,  tft.    See  tit  Arrest. 
SherW. 
CAPIATUR, 

pro  fine:  by  stat  5  W.  &  M.  not  to  be  entered  in  trespass,  ejectment, 
assault,  and  false  imprisonment,  ii.  193. 
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CAPIATURy  continued. 

payment  by  plaintiff  of  61.  8dl  instead  of  the  fine  to  the  king— 
allowanciB  tiiereof  in  the  costs,  ii.  198. 
entry  of  pardon  still  in  C.  6.,  ib^ 
case  of  debt  in  bond  —  plea,  non  ut factum  —  verdict  for  plaintiff—  omitfced 

out  of  statute,  ib. 
mistakes  in  entry  cured  by  stat  16  h  17  Car.  2.  and  4  Ann.,  ib,  47. 
CAPTION.    See  tit  Indictment. 
CARLISLE, 

statute  of — the  writ  of  dedimus  potetttUem  in  suffering  reooYeries  is  not 
founded  upon  —  the  statute  extends  to  fines  only,  iL  42 1. 
CARRIER, 

after  delivery  of  goods  to,  trover  will  lie  for  the  owner,  to  recover  them 
from  a  stranger,  ii.  47  c, 
even  though  that  stranger  be  a  bond  fide  vendee  from  the  earner 
(unless  in  market  overt),  ib.  n.  (/). 
the  carrier  may  maintain  trover  against  a  stranger  for  goods  delivered  Id  Iiis 
care,  ii.  47  e. 
the  declaration  should  conclude  '<  ad  damnum  ipHus/^U.  47  «• 
trover  against^ 

does  910^  lie,  if  the  goods  are  lost  or  stolen,  ii.  47 1. 

nor  for  a  refusal  to  deliver  till  the  carriage  is  paid,  ii.  47 1^  k. 
if  he  did  not  set  up  the  lien  as  a  ground  of  refusal,  he  cannot 
set  it  up  as  a  defence,  iL  47  ^  n.  (»)• 
nor  for  a  bare  non-delivery,  iL  47  k.  n.  (r). 

nor  upon  a  felse  assertion  that  he  has  delivered,  ib. 
lies,  if  he  delivers  to  a  wrong  person,  by  mistake,  iL  47 1.  n.  (r). 

or  upon  a  forged  order,  ii.  47  k.  n.  (r). 
lies,  if  carrier  bredLS  open  a  box  containing  goods,  or  sells  them,  or 

has  them  in  his  possession,  and  reftises  to  deliver  them,  ii.  47  k. 
lies,  if  he  draw  out  part  of  a  vessel,  and  fill  it  with  water ;  and  it  is  a 
conversion  of  all  the  liquor,  ii.  47  m. 
action  against  generattg, 

a  delivery  to  the  carrier  by  the.  vendor  vests  the  property  in  the  vendeit 
and  he  alone  can  bring  the  action,  ii.  47  gt  t. 
it  makes  no  difference,  whether  the  vendee  ordered  a  partkidaf 

mode  of  conveyance  or  no,  ii.  47  r.  ib.  n.  (/). 
where  the  property  has  not  passed,  by  reason  of  the  Statute  of 

Frauds  or  otiierwise,  the  vendor  must  sne^  ii.  47  r,  e,  n.  (/). 
case  where  the  vendor  agrees  to  pay  the  carriage,  ii.  47  «.  ib.  n.  (^). 
consignor  may  sue,  when  risk  is  in  him,  though  consignee  charged 

with  freight  and  insurance,  iL  47 1  n.  {g). 
if  consignor  makes  a  special  contract  with  the  carrier,  he  may  me 

on  it,  though  he  has  no  property  in  the  goods,  iL  47  «•  n.  (s)* 
principle  of  all  the  cases,  that  he  who  employs  the  carrier  must 
sue  him,  ib. 
executor,  &c.  of, 

assumpsit  lies  against,  though  case  does  not,  L  217  a.  n.  (d). 
case  against,  b  the  onlv  remedy,  if  the  goods  are  lost  or  stden,  iL  47  >• 

no  advantage  can  be  taken  of  non-joinder  of  a  defendant,  L  291/  n.  {$)> 
case  lies  against,  for  refusing  to  carry,  i.  S12  c. 

what  is  a  sufficient  tender  of  the  carriage,  ib.  n.  (e). 
insurance^ 

if  the  carrier  gives  notice,  that  he  will  not  be  answerable  above  m  if 
the  goods  are  not  insured,  the  vendor  cannot  recover  from  tke 
vendee  without  insuring  —  Semble%  ii*  47  #•  n*  (/)• 
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CARRIER,  continued. 

but  it  seemS)  that  the  vendor  ought  not  to  insure  without  special 
orders  from  the  vendee^  ii.  4*7  <f.  n.  (/). ' 
CASE, 

Action  ov  thb  Case, 

whether  it  lies  for  non-performance  of  the  duty  created  by  a  contract, 

ii.  117/  n.  (t). 
in  what  cases  it  will  lie  for  a  no9tfeasance%  u  S12&. 
against  a  carrier,  i.  312  c. 
inn-keeper,  t6. 
smith,  to. 
'  ferryman,  ib. 

for  a  misfeazance  by  one  in  his  trade,  i.  312  b.  n.  (2).     .    , 
against  a  carrier,  if  the  goods  are  lost  or  stolen,  ii.  4*7 1* 
against  his  executors,  does  not  lie»  i,  217  a.  n.  (d)» 
for  a  breach  of  a  custom,  that  foreigners  shaU  not  buy  or  sell  within  a 

city,  fcc.  i.  312£l. 
in  the  nature  of  waste,  ii.  252  a»    See  iiU -Waste, 
in  the  nature  of  conspiracy,  i,  229  b.  290.    See  tit  Conspiracy* 
joinder  of,  with  other  sorts  of  actions,  ii.  117  d.    See  tit  Joinder* 

distinction  between  a  count  in  case  and  a  count  in  as- 
sumpsit, ii.  117  e,y*  n.  («).  117  m.  n.  (e), 
against  magistrates  on  convictions  under  43  Greo.  3.,  i.  2(S3  a.  n.  (/)• 
against  a  neighbonr,  for  undermining  a  house,  Ac,  or  withdrawing  its 

support,  &c.,  ii.  400.  400  a.  n.  (a).  ' 

for  n^ligently  causing  a  fire,  which  extended  to  the  neighbouring  house, 

ii.  400a.n.(a). 
for  not  repairing,  where  it  lies,  L  321,  322.  ^ 
by  lessee  against  assignee  of  lease,  for  not  keeping  the  covenants  in  the 

lease,  i.  322  b.  n.  (e). 
against  the  sheriff.    See  tit  Escape.    Sheriff. 
for  rescous.    See  tit  Rescous. 
how  to  declare  in ; 

for  disturbance  of  common,  i.  346,  346  a. 
for  not  grinding  at  plaintiff's  mill,  ii.'  1 13  a. 
for  disturbance  of  toll  in  a  market,  ii.  1 14. 
for  erecting  a  new  ferry,  tft.  114  a. 
for  stopping  a  watercourse  to  plaintiff's  mill,  ii.  114  a. 
a  way  over  defendant's  land,  iL  1146. 
not  repairing  it,  ib. 
progress  of  modem  mode  of  declaring,  ii.  114  c,  d. 
pt^  qfStaiute  of  LimitoHonSy 

should  be  acHo  non  accremt^  &c.,  and  not  not  guiltif  mtkin,  Ac, 

ii.  63  e.  n.  (m). 
the  statute  begins  to  run  from  the  consequences  of  the  act  done,  ib. 
the  exception  in  the  statute  (as  to  merchants'  accounts)  applies  to 
this  action  as  well  as  Account,  ii.  127  c,  d.  n.  (7).     [But  see 
127e.n.(*).] 
parties  tOf 

the  action  may  in  general  be  against  all  or  any  number  of  the  par* 
ties,  L  291  j^^. 

but  it  is  often  otherwise  when  the  action  is  ex  quasi  conr 
traetUf  i.  291  e.  291  e,  /  n.  (a).    See  tit  Parties. 
CASUAL  POOR, 

not  removeable,  ii.  137/.  n.  (e). 
CATTLE.    Bee  at.  Distress.    Bq^Umn.     Trespass. 
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CEPI  CORPUS, 

return  of,  attachment  of  sheriff  for  not  producing  the  body  after  it,  ii. 

57  a.  58. 
sheriff  must  return  it  if  he  has  let  the  party  go  at  lai^e  on  baiU  i1.  61  A. 
if  the  sheriff^  on  being  ruled,  give  notice  to  the  plaintiff  that  the  writ  is  lost, 
but  that  defendant  is  in  custody,  it  is  equivalent  to  a  return  of  e^  earpwu, 
ib,  n.  (<). 
CEPIT  IN  ALIO  LOCO,i.S47. 
CERTAINTY, 

to  a  conmion  intent ; 

what  it  is,  i.  48,  49. 
required  in  trover  in  describing  the^things  sought  to  h€  recovered,  ii.  74. 
74a,  6,  c. 

in  trespass  de  bonis  oiportatiSf  ii.  74  a.  379.  n.(13). 
in  detinue,  ii.  74  6,  c. 
in  replevin,  ii.  74  6,  c. 
as  to  allegations  of  time,  place,  and  value,  ii.  74  c,  d.  n.  (c). 
CERTIORARI, 

manner  of  returning  indictment,  in  obedience  to,  from  inferior  courts,  i. 

308tf.n.  (2> 
removal  of  coroner's  inquests  by,  into  K.  B.,  and  traversing  them  there,  i. 

363  b. 
removal  of  judgments  by,  under  stat  19  Geo.  3.  c.  70.     The  statute  is 
confined  to  suits  in  which  the  proceedings  in  courts  below  arevsimilar  to 
those  in  K.  6.,  i.  67  e.  n.  (A), 
removal  of  indictments  of  highways  by,  ii.  158  a.  158  a.  n.  (e). 
how  far  a  writ  of  error  is  in  the  nature  of,  ii.  100, 100  cr. 
in  error,  ii.  101  a?. 

by  plaintiff  to  verify  his  errors,  ib, 
by  defendant  to  disprove  them,  ii.  101  y. 
by  court  for  their  own  information,  ii.  101  aa, 
the  only  method  to  get  the  judgments  of  a  new  jurisdiction  reversedy  in 
cases  where  the  court  or  judge  proceeds  in  a  summary  method,  or  other 
method  different  from  the  common  law,  ii.  100  a.  101. 
CESTUI  QUE  TRUST.    See  tit.  Uses  and  Trusts. 
notice  of  the  title  of, 

sufficient  to  enable  trustees  to  maintain  an  action  without  attornment, 
i.  234  b.  n.  (a). 
CESTUI  QUE  USE.    See  tit  Uses  and  Trusts. 
CHANCELLOR, 

The  Lord,  may  take  a  recognizance  at  common  law,  and  award  execution 
thereon,  ii.  9  b.  t 

CHANCERY.    See  tit  Equi^. 

letters  patent  enrolled  in,  oyer  cannot  be  had  of,  though  pleaded  with  a  pro* 

fert,  i.  9cf.  n.  (1). 
when  and  how  it  may  hold  plea  of  a  sci.fa.f  ii.  6  cu 

what  is  done  if  issue  be  joined  thereon,  ib. 
proceedings  in,  are  not  enrolled,  but  ^filed  in  the  office  of  the  petty  bag,  iL 
7.  n.  (3). 
CHARACTER, 

of  servant  master  may  justify  giving  it  fairly,  under  general  issue,  i.  190, 
130  a. 
the  master  is  not  compellable  to  give  any  at  all,  L  130  a.  n.  (e). 
CHARTERS, 

detainer  of,  by  widow, 

plea  of,  in  dower,  iL  44  d!.    See  tit  Dower^ 
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CHATTELS, 
real, 

disposable  by  will  at  common  law,  i.  276  a.  n.  (d). 
of  a  felon.    See  tit.  Fdan. 
CHESTER, 

county  palatme  of^ 

it  was  not  necessary  in  declarations  in  the  court  thereof,  to  aver  that 
the  cause  of  action  arose  within  the  jurisdiction ;  for  it  was  an  original 
superior  court,  i.  73.  n.  (1). 
courts,  abolished,  i.  7S.  n.  (a). 
'  after  final  judgment  in,  execution  might  issue  out  of  the  courts  of 

Westminster^  if  the  goods  or  person  of  defendant  could  not  be  found 
in  the  jurisdiction,  i.  98.  n,  (2). 
CHIEF  JUSTICE, 

his  death,  in  what  ca3es  it  abates  a  writ  of  errori  ii«  101  u* 
CHILD.    ^e%  Father. 
CHOSES  IN  ACTION, 

what  pass  to  executors,  i.  216  a.  e^  seq* 
assi^wmefUof^ 

allowed  in  equity,  i.  210.  n.  (a), 
when  noticed  by  courts  of  law,  t^. 

the  assignee  cannot  set  it  off  in  an  action  against  himself,  t^^ 
he  may  sue  in  the  name  of  the  assignor,  ib. 
debt  assigned  does  not  pass  to  assignees  of  bankrupt,  ib. 
release  by  assignor  set  aside,  ib. 
bills  of  exchange  and  notes,  i.  210  a.  n.  (a). 

negociable  instruments,  how  far  considered  choses  in  action,  i&. 
other  mercantile  instruments,  ib. 
need  not  be  by  deed  or  other  writing,  ih. 

case  where  debt  due  from  A,  to  B.  and  from  C.  to  A^  and  the  three 
agree  that  C.  shall  be  j^.'s  debtor  instead  of  A^  ib. 
when  B,  shall  or  shall  not  sue  C,  ib.  210  b.  n.  (a). 

form  of  action,  i.  210  b.  n.  (a). 
power  of  crown  to  assign,  i.  274  a.  n.  (cQ. 

forbearance  by  assignee  to  sue  in  his  own  or  assignor's  name  in  law  or 
equity,  Ls  a  good  consideration  for  an  assumpsit,  i.  210.  ib.  n.  (a), 
stock  and  money  in  the  funds  are  choses  in  action,  i.  210  a.  n.  (a). 
CHURCHWARDEN, 

may  justify  pulling  off  the  hat  of  one  who  wears  it  in  church,  i.  H. 
for  a  preceding  year  cannot  maintain  an  action  for  the  goods  of  the  church 
taken  away,  ii.  47  e. 

the   churchwardens  for  the  time  being  may  bring  trover  for  goods 

taken  either  in  their  own  time  or  that  of  their  predecessors,  ib, 
a  declaration   in  the  former   case  may  conclude  leither  ad  damnum 
ipsorum  or  parocliianorumy  ib. 

in  the  latter^  it  must  be  ad  damnum  parochianorum,  ib. 
CHURCH  YARD, 

not  extendible  under  an  elegit,  ii.  69  b. 
CINQUE  PORTS, 

judgment  in,  whither  a  writ  of  error  lies  upon,  ii.  101  b. 
CIRCUITY, 

of  action,  ii.  47^^.  150  €^  seq. 

in  what  cases  causes  of  action  by  defendant  against  plaintiff  may  be 
pleaded  to  avoid,  ii.  150.  et  seq. 
CLAY  PITS, 

when  the  lord  may  dig  on  a  common,  L  353  b,  n.  (n). 
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CLERGYMEN, 

cannot  be  taken  in  execution  on  a  statute  Merchant^  ii.  70  c. 
CLOSE  IN  WHICH,  &c. 

meaning  of,  i.  299  b.  n.  (g), 
COACH  PROPRIETOR, 

non-joinder  o^  not  pleadable  in  abatement,  i.  291  ff.  n.  (^). 
COAL, 

when  lessee  for  life  may  dig  for,  without  waste,  ii.  259  a,  6,  c 
sold,  no  action  lies  for,  if  directions  of  Act  regulating  sale  vi^riated,  i.  S096. 
n.  (b). 
CODICIL, 

its  operation,  i.  278.  278  a,  b,  e,  d.    See  tit  Witt. 
as  to  republishing  a  will,  i.  278.  c.  t,  (o). 
as  to  revoking  a  will,  i.  279  g. 
.  to  make  an  unattested  will  operative,  i.  278  d.  n.  (o). 
COGNIZANCE.    See  tit  Beplemn. 
COGNOVIT, 

by  giving  a  cognovit,  defendant  appears  in  court,  ii.  61  h.  n.  {xy 

in  what  case  the  plaintiff,  by  accepting  from  defendant,  shall  discluuge  the 

bail,  iL  71  e*  n.  (jg), 
given  by  infant,  bad,  ii.  212  a.  rx,  (y). 
COLLOQUIUM, 

in  actions  for  slander,  when  necessary  and  how  useful,  i.  24*2.  n.  (S).  ii.  SOTa. 
COLOUR, 

in  pleading, 

want  ofy  aided  by  stat  S2  H.  8.  c.  SO.  of  jeofails,  L  228  c. 
COMMAND, 

of  bailiff,  &c,  traversable  in  repleWn  and  trespass,  L  847  c,  <(  e.  See  tiL 
BaiUff. 
COMMENCEMENT, 

of  actions.    See  tit  ActUms. 
COMMITMENT, 

by  a  magistrate  for  contempt  of  him  must  be  by  a  warrant  in  writio^  il 
182  a.  n.  (a). 
COMMON.    See  tit  Commoner. 

tenants  in.    See  tit  Tenant  in  Common, 
appt^ndant ;  what  It  is,  i.  346  d,  n.  (/). 

to  what  cattle  it  is  confined,  ib. 
of  Turbary, 

must  be  enjoyed  in  respect  of  an  ancient  messuage,  i.  853  c*  n.  (»). 
restricted  to  the  necessities  thereof,  ib. 
d^urtenani;  the  two  kinds,  i.  28  d.  n.  (4).  ii.  327.  n.  (11). 
^thout  number,  what  is  meant  by,  i.  28  d.  n.  (4). 
for  cattle,  kvant  and  couchant,  i.  2Sd.  346  d.     See  tit  Lewsnej/  aid 

Couchancy. 
claimed  in  a  right  of  a  freehold  estate^  must  be  prescribed  for  in  a  gitf 

estate,  i.  349.  n.  (10). 
cannot  be  claimed  by  custom  by  inhabitants,  i.  d40e.  341.  n.  ^3).  846/,  g*  ^A^} 
in  another's  soil,  cannot  be  claimed  by  custom^  except  in  the  case  of  a  cq>J' 

holder  against  his  lord,  L  340  c.  341.  n.  (3). 
when  gran  table  over  to  another  in  gross,  ii.  327.  n.  (11).  327  a.  n.  (1^). 
traverse  of  right  of,  i.  268.  268  a.  ^69,  t^.  n.  (k). 

when  too  large  or  narrow,  tb. 
fould'course.    See  tit  Foutd-course. 

means  a  right  of  common  for  a  certain  number  of  sheep,  il.  327. 
may  be  granted  over  and  turned  into  gross,  ib. 
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COMMON,  eofUinued, 

claimed  by  a  copyholder,  L  S49. 

to  irhat  it  may  be  claimed  as  appurtenant,  i.  S49.  n.  (11). 

difference  between  a  claim  of  in  the  loid's  soil,  and  in  «  stranger's, 

i.S49.S4.9ii.n.  (11),  (12). 
when  lost  by  enfranchisement,  L  349  a.  n.  (12). 
right  of,  claimed  in  pleading,  so  as  to  be  capable  of  being  construed  dis- 

tribQtively»  shall  be  so  taken,  ii,  175  /. 
adkm  by  oommomtrfor  disiwrbance  ^  i.  345,  346. 
declaration  need  not  set  out  any  title,  ib, 

but  if  it  does,  and  insufficiently,  it  is  bad,  i.  346  a. 
allegation  of  poaesnon  of  certain  lands,  &c.  entitling  him  to  right  of 
^       common,  si^cien^  L  345,  346. 

and  this  allegation  it  is  enough  to  prove  in  part,  ib.  n,  (a).    See 
also  iL  175  JL 

but  if  the  right  be  untruly  stated,  the  variance 
will  be  fatal,  tft. 
the  right  need  not  be  claimed  m  ng^pertaining  to  the  landi  &c. 
ib.  ru  (V). 
to  what  it  may  be  stated  as  appurtenant,  L  346  c. 
a  right  of  common  must  be  proved,  i.  346  a. 

the  mme  title  as  that  hud,  need  not  be  proved,  ib. 
necessity  of  allegation  and  proof  of  right  of  common  for  cattle  levant 
and  couchant,  i.  345,  346. 
the  whole  right  may  be  traversed,  L  346  d.  ii.  327.  n.  (11).  295. 
n.  (/). 
the  declaration  against  another  commoner  or  a  stranger  may  be  for  a 
disturbance  generally,  i.  346  a. 

but  against  the  lord,  a  particular  surcharge  must  be  stated,  t^. 
the  dedantion  must  state,  that  the  plaintiff  could  not  use  his  common 
in  so  ample  a  manner  as  he  ought,  ib. 
evidence  necessary  to  support  this  allegation,  ib. 

distinction  between  the  lord  and  a  stranger  or  other  com- 
moner, ib.  346  b. 
a  stranger  licensed  by  the  lord,  i.  346  b. 
^  must  shew  he  has  left  a  sufficiency,  i.  3465.  ib. 

defendant's  special  matter  of  defence  may  be  given  under  the  general 
issue,  i  346  c,  but  see  n.  (A), 
pleOj  justifying  under  right  of  common  : 

must  set  out  defendant's  title  specially,  i.  346. 
manner  of  doing  this,  ib. 
teeuSf  where  the  right  of  conunon  is  only  inducement,  ib. 

but  by  unnecessarily  setting  out  title  in  such  case,  defendant 
gives  plaintiff  an  opportunity  of  traversing  it,  i.  346  a. 
Avowry  or  plea,  damage-feasant  upon,  i.  346  e.    See  tit  Replevin, 
approvemeni  of : 

when  and  to  whom  allowed,  L  353  b.  ib.  n.  (it). 
tie  Lord: 

erecting  houses  by : 


-when  allowed,  i.  353  b.  n.  (n).  353c. 


digging  day  pits  by: 
grants  for  building  by : 
leases  of  the  waste  by ; 
endosures  of  the  waste  by  :^ 
endoiures  of: 

by  private  Acts  of  Parliament,  i.  353  c 

R  R  4 
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COMMON,  conHnued. 

distraining  cattle  that  surcharge  U  : 

the  lord  may  distrain  either  a  stranger^s  or  a  oommoner'a  cattle, 

1. 346e. 
a  eommoner,  generally,  can  only  distrain  a  stranger's,  i.  S46  d,  e.   [Bat 
sce353.  fft.  n.(/).] 
Yfhen  he  may  distrain  a  commoner's,  i.  346  e,/ 
in  all  cases  of  injuries  to  common  by  surcharge,  if  it  is  apprehended 
that  the  wrong-doer  means  to  defend  himself  under  a  daim  of  right, 
the  lord  should  bring  trespass  or  distrain,  and  the  eammoner  coje, 
and  not  distrain,  i.  346/ 
abatement  of  fences  erected  on  common,  L  353  c.  n.  (o). 

the  whole  may  be  removed  as  a  nuisance^  t&. 
licence  to  use,  if  grantable  at  all,  must  be  by  deed,  iL  327  a- 
.  COMMONER.    See  tit.  Common. 

plea  by,  in  action  of  trespass  clausum /regit  by  the  lord,  L  346/ 

where  the  plaintiff  must  new  assign,  i.  346/  ib.  n.  (»)• 
may  purescribe  for  the  sole  and  several  pasture  for  the  whole  year  in  ex- 
clusion of  the  lord,  i.  353.  n.  (2).  ii.  323,  324. 

such  a  right  may  be  granted  over,  U  353.  n.  (hy  ii.  327.  n.  (c). 
the  lord's  interest  in  the  mines,  trees,  &c.  still  continues,  ii.  328.  n.(I3). 
liability  of  commoner  to  poor-rates,  i.  353a.  n.  (m). 
prescription  to  have  all  the  thorns  growing,  &c.,  in  exclusion  of  the 
lord,  i.  353. 
cannot  prescribe  for  common,  eo  nomine^  the  whole  year  in  exclusion  of  the 
lord,  I.  353. 

but  he  may  prescribe  for  common  in  exclusion  of  the  lord, 
totally  or  in  a  qualified  manner,  tor  part  of  the  year,  1.353, 
353  fl. 
and  distrain  the  lord's  supernumerary  catde,  L  353. 
interest  of,  in  the  common,  i.  353  a. 

for  what  injury  to  the  common,  and  in  what  form,  he  may  bring  sn 
action,  i.  346  a,  6.  346  6.  n.  (/\ 

or  distrain,  i.  346  e.  353.  w.  n.  (/)• 
in  what  cases  and  how,  he  may  abate,  u  353  a,  b,  c. 
at  what  peril  he  abates,  i.  353  b,  ^ 

abatement  of  hedges  erected  on  common,  i.  353  c«  ib,  n.  (o). 
having  common  for  his  cattle,  levant  and  couchant,  cannotlicense  a  stranger 
to  put  on  cattle,  i.  351.  352.  n.  (1). 

nor  can  one  who  claims  sole  pasture  of  sheep  as  appurtenant 
to  a  farm,  ii.  327.  n.  (d). 
COMMON  BAR.    See  tit.  Trespass. 
COMMON  COUNTS.    See  tit.  Assumpsit. 
in  assumpsit,  &c. 

when  they  may  be  resorted  to,  i.  269  b,  c»    See  tit  Assumpsit. 
COMMON  INFORMERS, 

in  what  court  they  must  proceed,  i.  312  a,  b. 
COMMON  INTENT, 

certaintv  to,  what,  1.  48, 49.  n.  (1). 
COMMON  PLEAS, 

its  original  design  and  establishment,  ii.  1.  n.  (1). 
bill  in,  ii.  1.     See  tit  Bill. 

why  headed  by  a  memorandum,  ii.  1.  n«  (1 V 
COMMON  RECOVERY.    See  Becovery. 
COMMON  SCOLD, 

indictment  of^  ii.  308.  n.  (a).. 
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COMPERUIT  AD  DIEM, 
plea  of,  by  bail,  ii.  61 1. 
COMPOSITION, 

by  an  insolvent  with  his  creditors,  ii.  137«— ^* 

notes,  &c^  extorted  by  creditor  by  refusing  to  execute  till  given,  ii. 
IS?^'.  137»,A. 

recovering  back  money  paid  on,  ii.  1S7  k. 
effect  on  the  composition  notes  themselves,  ib. 
if  made  by  deed,  is  binding  without  a  consideration,  ii.  137  A. 

secus,  if  by  p^rol,  even  where  the  ^composition-money  is  actually 
paid,  «&. 

what  is  a  sufRcient  consideration,  ib, 
when  a  bar  to  creditor's  original  action,  ib.  137  /• 
the  debtor  must  strictly  perform  the  terms  of  the  agreement,  f6. 
how  far  a  creditor  executing  it  is  bound,  tfr. 

acceptance  of  coliateral  securities  hy  a  compounding  creditor,  when  not 
fraudulent,  ib.  137  m. 
if  they  are  fraudulent,  they  are  not  a  sufficient  consideration  to 
support  a  promise  to  pay  the  sum  secured,  ii.  137^  g. 
proviso,  that  the  deed  shall  be  void  if  not  executed  by  all  the  creditors 

in  a  given  time,  ii.  137  m. 
discharge  of  surety  by,  ii.  137  m. 
under  stat.  7^8  Vict.  c.  70.,  t^. 
COMPROMISE, 

neither  plaintiff  nor  defendant  can  rule  the  sheriff  after,  ii.  47  a.  n.  (ft), 
of  indictment,  when  legal,  ii.  1376.  n.  (6)» 
COMPUTE, 

rule  to,  ii.  107  a. 
CONCEALMENT, 

of  facts  by  an  assurer  or  assured,  when  it  avoids  the  policy,  ii*  200  b,  c 
of  materiii  circumstances,  vitiates  all  contracts,  ii.  200  c. 
CONCESSIT  SOLVERE, 
action  upon : 

what  it  is,  i.  68. 
where  it  lies,  ib. 
form  of  declaring  in,  ib. 

notice  of  cause  of  action,  ib. 
custom  of  London  respecting  the  declaration,  ib. 
wager  of  law  in,  ib. 

abolished,  i.  68  a.  n.  (m). 
did  not  lie  against  executors,  &c.  i.  68. 
executor  must  have  demurred,  i.  68  a. 

custom  of  London  respecting  wager  of  law,  ib.    See  note  (m). 
always  lay  in  London  against  executors,  &c.  f6. 
CONCLUSION, 
in  pleading  ; 
wrong; 

must  be  specially  shewn  for  cause  of  demurrer,  i.  99. 103  e.  284, 

285.  ii.  189  0.190. 
not  cured  by  verdict  where  there  is  negative  without  an  affirma- 
tive, ii.  319  e.  n.  (e). 
general  rulesy  as  to  when  pleading  should  conclude  with  an  averment,  and 
when  to  the  country,  i.  103  a,  6,  c,  d.  ii.  189  a.  n.  (t).  337« 
must  be  with  an  averment,  after'  any  affirmative  matter,  i.  235,  235  a. 
[See  also  300 1.  n.  (g).] 
except  a  plea  of  bankruptcy^,  which  should,  conclude  to  the 
country,  L  235  a.  n.  («). 
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plea  in  denial  of  superfluous  allegation  must  conclude  with  aaafement, 

ii.  63  b.  n.  (i). 
negative  pleas  need  not  conclude  with  an  ayermeQt,  L  2350.  D.(i). 
what  it  should  be,  in  a  replication  after  a  plea  of  performance  of  an 

award,  i.  326  b.  ib.  n.  (h). 
of  an  indictment,  "  amtraformam  statuii,'*  u  135.  ei  $eq. 
CONCURRENT  ACTS, 

necessity  of  averring  performance  of,  before    action,  i.  390  e«  ii*  852. 
ei  sea. 
CONDITION 

of  an  obligaHon^ 

must  be  performed  strictly,  n,  48. 
•    impanibie^  or  voidy  distinctions  with  respect  to^  i.  65  a.  66.  n.  (2). 

if  underwritten  or  indorsed,  that  only  is  void,  and  the  bond  is 

single,  i«  65  a*  66.  n.  (1). 
if  incorporated,  the  bond  is  void,  ib. 
conditioned  not  to  pay,  i.  65  a.  66.  n.  (3). 
improbable,  i.  65  a.  66.  n.  (a). 
the  bond  is  complete  and  distinct  without  it,  L  9<2^  n.  (1). 

oyer  of  one  does  not  entitle  to  oyer  of  the  other,  tb, 
shall  be  construed  favourably  to  the  obligor,  i.  66  a.  n.  (1). 
is  good  without  the  usual  conclusion,  i.  66.  n.  (1). 
insensible  and  repugnant  words  in,  to  be  rejected,  ib> 
if  entire  and  against  law,  void,  ibm 

but  consisting  of  several  different  parts,  some  lawful  and  othen 
not,  is  good  for  the  lawful  and  void  for  the  rest,  ib. 

but  if  one  part  be  to  do  a  thing  against  an  Act  of  Parlia- 
ment, the  whole  bond  is  void,  t6.,  but  see  n.  (cQ. 
in  what  cases  the  recital  will  control  it,  ii.  414.  n.  (5). 
distinction  between  a  condition  and  defeasance,  ii.  47^  and  see  tit 

Defeasance. 
of  indemnity,  see  Ut.  Indemnity, 

non  dammficatus,  a  proper  plea  to  actions  on  bond,  i.  117. 
estoppel  by  things  recited  in :   i.  215,  216.  ii.  409.  n.  (b). 

distinction  as  to,  where  the  words  are  particular  and  where  genenl, 
i.  215,  216. 
the  obligation  may  be  defeated  by  a  defeasance  made  after  the  conditioo 

is  broken,  ii.  48  b.  n.  (2). 
if  the  condition  be  that  a  stranger  shall  do  an  act,  the  obligor  must 

procure  it  to  be  done,  i.  215.  n.  (1).  ii.  1076.  n.  (3). 
if  the  condition  be  for  the  performance  of  one  particular  duty,  the 

only  plea  is  performance,  ii.  84.  n.  (a), 
it  is  not  sufficient  for  obligor  to  say  he  has  done  all  in  his  power  to- 
wards performing  it,  i.  216. 

performance  excused  by  act  of  God,  ib.    [But  see  iL  421  a.  482  a*] 
impossibility  occasioned  by  obligor's  laches,  or  any  act  of  hisy  bo 

excuse,  i  216.  n.  (d). 
performance  according  to  substantial  intention,  sufficient,  ib. 
where  by  terms  of  it  the  obU^iee  is  to  do  the  first  act  he  must  do  it^ 
before  he  can  demand  the  penalty,  ii.  1076.  n.(3). 
if  a  stranger  is  to  do  it,  the  obligee  must  procure  him  to  do 
liyib. 
plea  of  performance.    See  tit  Performaince* 
of  re-entry.    See  also  tit.  Forfeiture. 

is  in  its  nature  entire,  and  is  destroyed  by  iqpportionmenty  L  888  i. 
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CONDITION,  conHnued. 
of  reentry ^  oontiiraed. 

by  the  common  law,  i.  286  ft.  287.  n.  (16). 

Stat.  4  Geo.  2.  c.  28^  i.  287  a,  h. 
what  is  a  dispensation  or  waver  of  it,  i.  288,  288  a,  6.  288.  n.  (a;). 
288  a.  n.  (y).  288  h,  c.  n.  (d). 
of  a  breach  of  it,  L  288a,  h. 
cannot  be  reserved  to  a  stranger  to  the  legal  interest,  i.  288  e.  n.  {g), 
what  form  of  words  shall  make,  L  288^  n.  (^). 
the  lease  need  not  be  under  seal,  tft. 
see  also  tit  Entry, 
precedent^ 

what  shall  be  held  to  be,  rules  to  discover,  i.  320  bfCfd^e^  ii.  3524  ^ 

and  n.  (/). 
instances  of  what  Is  and  is  not,  ii.  352  d,  e.  352  e.  n.  (/). 
averment  of  performance  of: 

necessary  both  in  covenant  and  assumpsit,  i.  320  c.  ii.  107  b.  352. 
eiseq. 
where  the  plaintiff  is  to  do  an  act  to  entitle  himself'  to  the 
action  he  must  shew  the  act  done,  or  if  it  be  not  done,  at 
least  that  he  has  performed  every  thing  in  hispowerf  ii.  352. 
what  shall  be  a  sufficient  averment  of  the  latter  sort,  in 
assumpsit,  ii.  352  a,  ft,  <r,  ^ 
agreement  under  seal,  ii.  352  c,  d. 
literal  or  substantial  performance,  ii.  107  ft.  n.  ^3). 
omission  cured  by  verdict,  but  not  by  judgment  by  default,  i.  228  a. 
to  be  performed  by  a  stranger,  iL  107  ft.  n.  (3). 
*    by  an  obligee  himself,  tft. 
subsequent,  in  a  devise,  destroyed  by  a  recovery  suffered  by  devisee, 
ii.  385a.n.  (3). 
CONEY-BURROWS, 

commoner  cannot  fill  up,  if  the  lord's  rabbits  surcharge  the  common,  i.  353  a. 
CONFESSION, 

in  cases  of  treason,  if  not  made  in  open  court,  must  in  all  cases  be  proved  by 

two  witnesses,  i.  262  c.  n.  (h). 
in  eonvieti&ne  before  magistrates,  i.  262  e.    See  tit.  Canvictiom. 
CONFESSION  AND  AVOIDANCE,    See  Pleas.    Pleading.     Traverse. 
CONFIRMATION, 

a  bargain  and  sale,  void  for  want  of  a  pecuniary  consideration,  may  enure 
as  a  confirmation,  ii.  97  c.  n.  (e). 
CONSIDERATION, 

-wiMit  shall  be  a  sufficient,  to  support  a  promise,  i.  211 4  e.  iL  137  e.  et  seq. 

See  tit  Assumpsit, 
past  and  executed, 

must  be  laid  as  moved  by  a  precedent  request  of  defendant,  i.  264^  264  a. 
•of  agreement  within  Statute  of  Frauds,  to  be  stated  in  writing,  i.  211.    See 

tit  Statute  of  Frauds, 
of  a  teassj  should  not  be  stated  in  pleading,  L  233.  n.  (a), 
money,  in  a  deed,  receipt  of,  whether  conclusive  evidence,  L  325.  n.  (r> 
CONSIGNEE.    See  tit  Carriers.     Vendor  and  Purchaser. 
CONSPIRACY, 

writ  cf,  at  common  law, 

where  it  lies,  i.  229  ft.  230. 
must  be  brought  against  two  at  the  least,  tft. 
must  allege  that  the  plaintiff  was  acquit,  so  as  to  be  able  to  plead 
aulrv^  ocgwi^i.  t£90  a.  n.  (o). 
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action  on  the  case  in  the  nature  of.    See  tit  MaUeious  Proseeutum. 
how  introduced,  i.  230. 
may  be  brought  against  one  only,  ib. 

when  brought  against  several,  one  may  be  found  guilty  and  the  rest  ac- 
quitted, i.  230.  ii.  1 17  c. 
it  18  enough  if  the  plaintiff  allege  that  the  bill  against  him  was  ignored, 
i.  230  a.  n.(c). 
or  coram  nonjudice^  ib. 
or  that  he  was  acquitted  on  a  defect  in  the  indictment,  tft. 

but  if  he  allege  that  he  Was  lawfully  acquitted,  it  is  not  enough 
that  a  nolle  pros,  was  entered,  ib» 
motion  4n  arrest  of  judgment  of,  will  be  heard,  according  to  the  present 

practice,  i.  301,  302. 
motion  for  a  new  trial  after  conviction  by  indictment,  i.  301.  n.(a). 
all  the  defendants  convicted  must  be  present,  ib* 
CONSULTATION, 

in  prohibition,  i.  140a.  n.  (5).     See  tit  Prohibition.. 
CONTEMPT, 

commitment  for,  by  a  magistrate,  must  be  by  warrant  in  writing,  iL  182. 

n.  (a), 
in  every  case  of  contempt  to  the  king,  the  action  must  be  a  qui  tam^  1 136. 
CONTINGENT  DAMAGES, 

on  demurrer^  venire  to  try,  i.  109*  n*  (!)•  ii*  300.  n.  (3). 
CONTINGENT  REMAINDER, 

the  two  sorts  of  contingent  remainders,  ii.  387  b.  388»  n.  (8).  • 
aftor  Dec  31.  1834,  abolished  by  stat  7  &  8  Vict  c  76.,  iu  387  b.  n.  (e> 
is  void,  unless  it  vests  during  the  particular  estate^  or  eo'  instanti  that  it 
determines,  ii.  383  a. 

so  if  limited  by  way  of  use,  ii.  387,  387  a- 
not  destroyed  by  the  acceptance  of  a  fine,  ii.  386. 
of  a  copyholdy  not  destroyed  by  a  surrender  by  particular  tenant,  ii.  386. 

but  is  by  enfranchisement,  ii.  386.  n.  {dy 
not  destroyed  by  feoffknent  of  cestui  que  trust  for  life,  ii.  386. 
posthumous  sonSf 

with  regard  to  remainders  since  stat  10  &  11  W.  3.  considered  as 
bom,  ii.  387- 
where  a  remainder  in  fee  is  devised  in  contingency  the  reversion  descends  on 
the  heir  in  the  mean  time,  ii.  381  a.  382,  382  a. 
semble,  the  same  law  in  case  of  a  common  law  conveyance,  ii.  382. 
whether  in  any  case  such  descent  on  an  heir  already  tenant  for  life,  can 
merge  the  estate  for  life,  and  destroy  the  remainder,  ii.  382, 382  a,  &,  <^ 
by  stat  7  &  8.  Vict  c.  76.,  not  to  be  destroyed  by  merger  or  destruction  of 

preceding  estate  in  future,  ii.  387  b,  n.  (e). 
in  case  of  a  contingent  remainder  created  in  a  conveyance  under  the  Statute 
of  Uses,  the  fee  is  in  the  grantor  or  his  heir  till  Uie  contingencv  happensi 
ii.  382. 
where  a  contingency  is  limited  to  depend  on  an  estate  of  freehold  wkiA  is 
capable  of  supporting  a  remainder^  it  shall  never  be  construed  to  be  an 
executory  devise,  but  a  contingent  remainder,  iu  388.  n.  (9). 
supported  by  a  right  of  entry ^ 

if  the  right  subsists  at  the  time  of  the  contingency  it  will  support  it,  as 
well  as  if  the  particular  estate  had  continued,  ii.  383. 
but  if  subsequent  to,  or  arising  at  the  same  time  with  the  contin- 
gency, it  is  otherwise,  ii*  383,  383  ck 
in  fee  after  a  fee.    See  tit  Executory  Dwise. 
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contingent  estates  and  possibilities  may  descend,  be  transmitted,  granted 

over  or  assigned,  ii.  888  n.     [See  also  n.  («)•] 
prohibition  of  limitations  for  purposes  of  accumulations,  by  stat*  39  & 
40  Geo.  3.,  ii.  388  n,  o. 
CONTINUANCE, 

when  necessary,  ii.  2  a. 

of  bill  to  plea  by  imparlance,  ii.  2  a.  n.  (2).     See  tit  Imparlance. 
to  keep  alive  a  writ,  &c.  sued  out  to  save  the  Statute  of  Limitations,  ii. 

ld,e.%2a.  6Sff,hft. 
should  be  in  the  preterperfect  tense,  ii«  393» 
of  a  writ  of  execuiianf  may  be  effected  by  any  other  sort  of  writ  of  execution, 

iL68^. 
when  there  are  several  issues  in  law  and  fact,  ii.  3000* 
in  case  of  a  new  trial,  ii.  253,  254. 
of  an  estate  tail.     See  tit  Tenant  in  TaiL 
CONtlNUANDO.    See  tit  Trespass. 
CONTINUING  DAMAGE,  ii.  171  e,  d.  n.  (/)." 
CONTRA  FORMAM  STATUTI.    See  tit  StaHUes. 
CONTRA  PACEM,  u  135  a.  n.  (c).    See  tit  Indidmeni. 
CONTRACT, 

consideration  for,  ii.  137  e.  et  seq*    See  tit  Assumpsit. 

prohibited  by  statute,  or  arising  out  of  infringement  thereof,  no  action  can 

be  maintained  on,  i.  309  6,  c*  n.  (b)* 
contracts  are  in  their  nature  entire,  and  in  pleading  must  be  stated  ac- 
curately, ii.  203  d. 
how  far  admitted  by  payment  of  money  into  court,  i.  33  m.  n.  (o). 
distinction  between  an  action  on  a  contract  itself,  and  on  the  promise  in  law 

arising  from  the  debt,  as  to  stating  the  sum  agreed  on,  ii.  291  e. 
whether  case  will  lie  for  n^lecting  to  perform  the  duty  created  by  a 

contract,  uL  117yi  n.  («)• 
^/br  sale  of  lands.    See  tit  Sale.    Vendor  and  Purchaser*  [ 

consequences  of  entering  into,  in  equity,  i.  277  A« 
privi^  ofi  i,  240,  240a. 
parties  to  f 

must  all  join  in  an  action  on  the  contract,  i.  154.  €91.  et  seq.    See  tit. 

Parties. 
all  must  be  sued  though  one  have  a  good  defence  in  his  personal  dis- 
charge, i.  207  a.  n.  (/).     [But  see  stat  3  &  4  W.  4.  c«  42.  s.  9.,  t6.] 
a  contract  in  one  place  makes  a  man  a  debtor  in  every  place,  i.  74. 
made  in  a  foreign  country,  how  far  governed  by  the  foreign  law,  ii.  121  c.  n.  {h). 
act  of  God 

does  not  discharge  a  man  from  performance  of  his  contract,  ii.  421  a. 
422  a. 
when  it  must  be  specially  declared  on,  i.  269  ft,  c.  n.  (m). 
rescinding^ 

after  a  sale,  and  parting  .with  the  goods,  the  vendor  may  maintain  an 

action  against  a  stranger,  if  the  contract  be  rescinded,  ii.  47  d.  n.  {g). 

assumpsit  for  money  paid  under  a  rescinded  contract  may  be  general, 

i.  269  c,  J.  J),  (m). 
trhen  it  may  be  rescinded,  i.  269  ft,  e.  n.  (m). 
by  a  vendee,  i,  269  c  n.  (m). 
by  a  vendor,  i.  ^169  d.  n.  (m). 
for  work  or  for  goods,  &c. 

cross  action  for  breach  of,  ii.  150  ft.  n.  (m). 

option  to  give  breach  in  evidence  in  action  for  contract  price,  tft. 
alteration  of  instrument  of,  its  effect,  IL  200  ft.  n,  (ft)«    See  tit  Alteration. 
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CONTRIBUTION,  by  one  surety  against  another, 
action  for,  irhen  it  lies»  i*  264  e.  n«  (e). 

at  what  time  the  cause  of  action  arises,  ii.  62/  n.  (m).    See  tit  Suretj/, 
CONUSANCE, 

could  not  be  claimed  after  a  general  imparlance,  ii.  2  c. 
CONVERSION, 

what  shall  be  evidence  of,  in  trover,  ii.  4*7  i-  e^  seq. 
for  other  matters,  see  tit  Trover. 
CONVEYANCE, 

if  through  any  defect,  a  deed  is  inoperative  as  the  species  of  cooveyanee 
intended,  the  court  will,  if  possible,  construe  it  to  operate  as  another, 
ii.  96  b. 

instances  of  such  construction,  ii.  96  &  97,  97  a,  ft,  c. 
for  other  points,  see  tit  Deed. 
how  to  operate  when  capable  of  a  twofold  operation,  ii.  97  Ci  n.  (e). 
innocent, 

base  fee  conveyed  by,  and  its  attributes,  L  260,  260^. 
CONVICTION, 

BY  MAGISTRATE,  i.  262.  ei  seq. 

style  of  the  magistrate,  L  26Se.  n*  (5). 
should  be  in  the  time  past,  1.  262,  262  a. 
should  be  founded  on  a  preceding  information,  L  262. 
where  the  stat  confines  the  jurisdiction  to  the  next  justice,  L  263  d.  n.(o). 
Information  ;  not  required  to  be  on  oath,  i.  262. 
but  not  bad,  because  so  taken,  tft. 

when  and  how  it  should  shew  that  the  defendant  is  not  within  the 
,  exceptions  or  provisions  in  the  statute,  L  262  a.  262  a.  n.  (c). 

262  ft,  c. 
should  specify  the  loeue  in  quo^  i.  262  a.  n.  {a\ 

and  state  the  evidence  proving  it  to  have  been  committed 
there,  i.  262a.  n.  (a). 
Eviiencey 

the  name  of  the  witness  must  be  stated,  i.  262  d. 

must  be  stated  to  have  been  given  in  the  presence  of  defendant,  ik. 

what  shall  amount  to  such  a  statement,  i.  262  d.  9G^  n.  (t). 
must  be  set  forth  particularly,  both  for  and  against  the  defend- 
ant, i.  263  a.  n.  (Q. 

mandamus  to  set  it  out  correctly,  tft. 
need  not  negative  the  exceptions,  i.  262  ft.  and  n.  {f\ 
must  be  stated  as  proving  the  place  laid,  i.  262  a.  n.  (a), 
must  shew  the  prosecution  to  have  been  within  time  limited,  L  268. 
n.(*). 

but  not  on  the  precise  day  laid,  tft. 
confession,  i.  262  c.  ^ 

sufiicient  if  maide  to  others  and  proved  to  the  magistrate,  ti* 
will  only  extend  to  the  facts  laid,  tft. 
the  informer,  when  not  a  competent  witness,  \,  262  d 
the  magistrate  sole  judge  of  the  weight  of,  i.  26S.  26S  a. 
when  the  court  will  interfere  to  quash  for  defect  of  it,  i.  263  a.  n.  (i)» 

criminal  information  when  granted,  ift. 
it  must  be  stated,  that  the  offence  was  proved  on  oath,  hat  not 
that  the  magistrate  had  authority  to  administer  it,  i.  262  e. 
sumnumSi  i.  262  c.    See  tit  Summons, 
necessity  of,  tft. 

need  not  be  set  forth  in  the  conviction,  tft. 
it's  date,  tft.  n.  (^). 
defendant's  appearance  cures  defects  in  and  want  otf  i.  2G2r. 
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CONVICTION,  conHnwd. 

BT  MAGISTRATE,  ccm/tntiedL 

forfeiture^  « 

thei%  must  be  a  judgment  of,  i.  263  &  n.  ^3). 
form  of  adjudication,  i.  263  b.  n.  (3).  n.  (m).  263 e.  n*  (n). 
conelosiTe  evidence  of  the  facts  in  it,  unless  defectiye  on  the  face,  i. 
263  a.  n.  (e). 

but  if  bad  on  the  face  of  it,  trespass  will  lie  upon  it,  ib. 
when  the  action  must  be  case,  t&. 
justice  liable  in  trespass,  if  He  had  no  jurisdiction,  tft. 
may  be  drawn  up  at  any  time,  L  263  b.  n.  (/). 
general  form  given  by  stat  3  Geo.  4. 16. 

formal  defects  cured  by  it,  ib. 
distinction  between,  and  an  order,  as  to  the  presumption,  <'  omma  eue 

rUeadar  LSlS.n.{l). 
on  the^game  latosy  L  262  a,  b. 

OF   rBLONT, 

goods  and  chattels  forfeited  by,  i.  363.  n.  (c). 
CONVOY, 

what  sort  of  ships  are  prohibited  by  stat  38  Geo.  3.  to  sail  without  convoy, 
ii.  201  c. 
CO-OBLIGOR, 

one  obligor  cannot  plead,  that  the  sheriff  has  seized  goods  of  a  co-obligor 

to  the  value,  under  KjLfa,^  ii.  4*7  a*  n.  (a), 
discharged  by  release  of  his  companion,  ii.  47  gg» 
CO-PARCENEK.    See  tit  Parcener. 
COPPERS, 

may  be  removed  by  tenant,  though  fixed  to  the  freehold,  ii.  259  a. 
COPY, 

examined, 

of  the  eiirolment  of  a  bargain  and  sale^  shall  be  of  the  same  effect  as 

the  original,  i.  188,  189. 
of  records,  of  less  authority  than  exemplifications,  i.  189.  n.  {ay,    - 
of  records  or  other  instruments ; 

need  not  be  proved  on  oath,  when  there  is  an  officer  appointed  to 
authenticate  them,  i.  189.  n.  (a). 
COPYHOLD, 

estates,  not  within  the  Statutes  of  Wills,  i.  277  a.  n.  («). 
nor  the  Statute  of  Uses,  ii.  1 1  ^. 

but  legal  powers  may  be  created  over  them,  ii. 
ll^.n.(/). 
nor  the  Statute  of  Tenures,  12  Car.  2.,  i.  277  a.  n.  {e). 
nor  the  Statute  de  donis,  i.  348.  n.  (g). 
Where  the  lord  may  grant  in  fee  simple,  he  may  grant  any  less  estate,  i.  146, 
147.n.(l).348ii. 

with  remainders  over,  i.  146, 147- 
N      dn  spite  of  a  custom,  t& 

nature  of  such  estate,  i.  348  a.  n.  (^). 
sarrender  of, 

to  the  use  of  a  vrill,  made  unnecessary  by  stat  55  Geo.  3.  c.  19fi.,  i. 
277*.n.(«> 
copyhold  passed  under  general  words  of  will  since  that  statute, 
without  any  surrender,  i.  277  b.  n.  («). 

secusj  where  will  made  before  the  statute,  ib. 
devise  by  heir  good  under  this  statute,  without  any  admittance^  ib. 
ii.  422  df  e»  n.  (J). 


5S2  INDEX  TO  THE  NOTES. 

COPYHOLD,  wnHnued. 
surrender  of,  continued, 
%  does,  not  destroy  a  contingent  remainder,  ii.  386. 

receives  the  same  construction  as  deeds  operating  by  the  Statute  of  Uses, 
i.  186<f. 
and  therefore  cross-remainders  cannot  be  implied,  ib. 
may  be  by  him  in  remainder,  i.  147.  n.  (S). 
the  surrenderee  is  an  assignee  within  the  equity  of  stat  32  H.  &, 

i.  241  a,  h. 
the  surrenderee's  title  begins  from  the  date  of  it  by  relation,  iL  422  (f. 
n.(2> 
aftef  he  has  been  admitted,  he  may  lay  his  demiae  in  ejectment  on 

the  day  of  surrender,  ii.  422  d. 
and  recover  mesne  profits  therefrom,  t6. 
an  equity  of  redemption  cannot  be  surrendered,  ii«  422/1  n.  (e). 
admission  to, 

the  admittance  of  the  particular  tenant  is  the  admittance  of  the  re- 
mainderman, U  147*  n.  (3)  ii.  422  e,/ 

the  remainderman  may  be  admitted  by  himself,  i.  147.  n.  (4). 
relates  to  the  surrender,  ii.  422  d.  n.  (2)i 
surrenderee  cannot  forfeit  for  felony  before  admission,  ib, 
secuSf  as  to  the  surrenderor,  ii.  422  d,  n.  (c). 
a  mandamus  lies  to  the  lord  to  compel*  ii.  422  e.  n.  («). 
the  lord's  remedy,  Mrhere  the  heir,  &c  omits  to  come  in  for,  t& 
till,  the  estate  is  in  the  surrenderor,  ii.  422  d. 
the  lord's  grantee  has  title,  without,  iL  422  «.  n.  (</). 
if  si{rrenderee  dies  before,  his  heir  is  entitled  to  it,  ii.  422  «• 

and  the  widow  to  her  free-bench,  ib. 
a  custom   that   grantee  must  be  admitted  during  life  of  grantor, 

good, ib, 
th^  heir  may  maintain  ejectment  before,  but  not  the  demeeef  iL  422  e. 
n.(d). 
will  of, 

not  within  5th  section  of  Statute  of  Frauds,  L  277  a,  &  n.  (e). 
and  therefore  need  not  be  in  writing  or  attested,  t^. 
•  must  be  under  the  stat.  of  Vict,  ik* 
the  devisee  of,  cannot  devise  before  admission,  iL  422  dL  n.  (d)» 

eecuSf  as  to  the  heir,  iL  422  d^  e.  n.  (d), 
dower  of, 

wife  is  not  entitled  to,  unless  by  custom,  ii.  46  c    See  tit.  Dower, 
copyholder  is  estopped  from  disputing  in  an  action  of  ejectment  for  a  for- 
feiture, the  title  of  the  lord  who  admitted  him,  L  326  a. 
copvhold  tenant  against  his  lord,  a  solitary  instance  of  being  allowed  to 

claim  common  in  another's  soil  by  custom,  L  340  c.  341.  n.  (3). 
enfranchisement  of, 

when  common  is  lost  by,  i.  349  a.  n.  (12). 
destroys  a  contingent  remainder,  ii.  386.  n,(d), 
fine  on  admission, 

the  lord  is  not  entitled  to,  till  after  admittance,  ii.  422/ 
the  court  will  not  try  the  amount  on  an  application  for  a  manda- 
mus, ib, 
under  a  custom  that  persons  already  copyholders  shall  pay  a  smaller  line 
than  strangers,  a  man  may  purchase  a  small  property  and  get  admis- 
sion, for  the  purpose  of  diminishing  the  fine  on  an  expected  ad* 
mission  to  a  larger  copyhold,  ib. 


INDEX  TO  THE  NOTES.  583 

COPYHOLD,  canHnued. 

if  the  particular  tenant  be  admitted,  no  fine  is  payable  by  the  remAinder- 
man  without  a  custom,  i.  147*  n*  (a), 
averment  of  entry  into,  i.  146. 

necessary,  but  not  traversable,  i.  146.  n.  (2). 
is  considered  parcel  of  the  manor^  i.  277  ff> 

will  pass  by  a  devise  of  the  manor,  though  purchased  after  the  making  the 
devise,  ih, 
^  how  it  shall  descend,  ib. 
pleading  by  a  copyholder, 

when  it  is  necessary  to  say  what  estate  the  copyholder  has  in  his  tene- 
ments, i.  348. 

form  of  pleading  it,  i.  348,  348  a.  349. 
how  he  must  claim  common  or  other  profit  in  the  lord's  soil,  i.  349^ 

in  the  soil  of  a  stranger,  i. 
849,  349  a.  n.  (11),  (12). 
copyhold  of  inheritance  not  forfeited  by  conviction  of  felony  without  attain- 
der, unless  there  is  a  custom,  i.  363.  n.  (c). 

the  lord  must  do  some  act  to  vest  the  estate  in  him  —  otherwise,  after 
pardon,  &c.  the  convict  may  bring  ejectment,  ib. 
tenant  for  life, 

if  he  commit  a  forfeiture,  the  lord  shall  take  advantage  of  it,  and  not  he 
in  remainder  or  reversion,  i.  151.  n.  (3). 
several  devisees  of, 

holding  as  tenants  in  common  must  be  severally  admitted,  ii.  168  b.  n,(e)» 
several  services  are  due  to  the  lord,  ib. 

whether  the  multiplication  of  senrices  continues  after  a  reunion, 
ib. 
debt  for  a  copyhold  fine, 

not  within  Statute  of  Limitations,  ii.  67  a.     [But  see  stat  3  &  4  W.  4. 
c  42.,  ii.  67  a,  n.  (A).] 
custom, 

what  IS  a  good  custom  in  one  manor  is  so  in  all,  ii.  422  c. 
descending  in  fee  is  not  assets  in  the  hands  of  the  heir,  ii.  8 1. 
not  formerly  extendible  under  an  eleffity  ii.  69  a.     [But  see  now  n.  (o).] 
remainder, 

may  be  surrendered  if  there  be  no  custom  to  the  contrary,  i.  147.  n.  (3). 
may  be  good  as  a  present  estate^  to  take  effect  infuturo,  though  the  par- 
ticular estate  be  void,  i.  149.  n.  (I). 
the  remainderman  may  be  admittea  by  himself,  L  147.  n*  (4). 
barring  entaib  of, 

under  stat  3  &  4  W.  4.  c  74.,  ii.  422  c.  n.  (5). 

by  forfeiture  and  regrant,  custom  of,  good,  ii.  422  5,  c. 

by  common  recovery  in  the  lord's  court,  ii.  422  c.  * 

no  bar  without  a  custom,  t5. 
by  surrender,  ii.  422  c. 

may  subsist  concurrently  with  another  custom  to  bar  by  recovery, 

ii.  422  c. 
where  there  is  no  custom  to  bar  by  recovery,  it  may  be  by  a  common 
surrender,  ib, 
common  annexed  to^  i.  349.  n.  (11).    See  tit.  Common, 
distinction  between,  and  customary  freeholds,  i.  349.  n.  (A). 
CORONER, 

bis  inquisition,  i.  355,  356. 

on  tifelo  desBfib.    See  tit  Feh  de  se* 

VOL.  II.   PART  II.  B  a 
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CORONER,  continued. 

his  inquiBition,  continued, 

of  murder,  the  word  <'  murdravit**  necessary,  i.  SSSySSG^ 

other  necessary  statements,  ib, 
nothing  shall  be  taken  by  intendment  in,  ib. 

may  be  amended  in  every  point  but  the  finding  of  the  jury,  L  250  dl  S56. 
cases  where  amendments  have  been  allowed  and  refused,  L 
S56,  356  a.  n.  (b). 
quashing  and  setting  aside,  i.  356  a.  n.  (b), 

defects  cured  by  stat  6  &  7  Vict  c  83^  ib. 
not  returned  to  K.  B.  since  stat.  W.  S.,  i.  271  a. 

depositions,  when  to  be  returned  to  K.  B.,  i.  363  b* 
in  what  cases  removable  to  K,  B.  by  certiorari^  and  troverscdfle  there, 

i.  363  a,  b. 
cannot  be  held  by  deputy,  i.  363.  n.  (d).  [But  see  stat.  6  &  7  Vict,  t^.] 
Stat  2  &  3  E.  6.  c  24*.  as  to  wound  received  in  one  county  and  death 

ensuing  in  another,  i.  363.  n.  (d). 
stat  6  Vict  c  12.  as  to  inquests  on  bodies  where  deaths  happened 

out  of  the  coroner's  jurisdiction,  i.  363,  363  a.  n.  (d), 
publiccUum  of  the  proceedings  of,  with  comments,  not  to  be  justified  in 
libel,  i.  131.  n.(^). 
distnngas  against  the  sherifi*  directed  to  him,  ii.  47jf. 
CORPORATION, 

in  pleading  a  particular  estate  derived  from  it,  it  must  be  shewn  of  what 
estate  the  corporation  was  seised  at  the  time  of  the  grant»  L  187.  n.  (1). 
and  quojure^  if  the  corporation  be  a  sole  one,  ib, 
may  be  seised  of  a  less  estate  than  ^  fee  simple,  ib. 
prescription  by^ 

no  corporation  can  prescribe,  that  has  not  existed  from  time  immemo- 
rial, i.  340. 
how  they  must  prescribe  in  case  of  a  change  of  name  within  memory,  ib, 
for  right  of  common,  i.  340  c.  n.  (3). 

how  it  must  be  laid,  when  the  size  of  the  borough  has  been  en- 
larged by  the  Municipal  Corporations  Act,  L  346  g.  n.  (o). 
name  ofy 

they  may  have  different  names,  i.  339  a. 

change  of  name  does  not  merge  or  extinguish  their  privileges,  i.  339  a. 
840. 

or  franchises,  whether  by  grant  or  prescription,  i.  344.  n.  (1). 
they  shall  recover  a  debt,  &c.  due  before,  under  their  new  name, 

1.  TMn, 

and  be  subject  to  bonds,  annuities,  &c.  as  before,  ib* 
distinction  as  to,  between  action  by,  and  against  a  corporation,  i.  339  a. 

in  the  former  they  may  declare,  without  setting  out  their  name  of 
incorporation,  or  any  title,  but  in  the  latter  they  most  do  so, 
i.  339  a. 
misnomer  of, 

must  be  taken  advantage  of,  if  at  all,  in  abatement*  i.  340  cu 

no  such  plea  now  allowed,  i.  340  a.  n.  (c). 
mere  matter  of  addition  does  not  amount  to,  i.  340^  i.  S40«. 

n.  (d). 
distinction  between  actions  and  instruments,  as  to  what  is  a  &tal 
misnomer,  i.  340  b,  ib,  n.  (d), 
liability  of  a  municipal  corporation,  since  stat.  5  &  6  W.  4.  c.  76*  oo 
a  previous  bond,  i.  344.  n.  (A). 
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CORPORATION,  continued. 

grantees  of  the  goods  of  felons,  i.  271  a.    See  tit  Felo. 
action  of  ^over  against,  when  it  can  be  maintained,  i.  340.  n,(b).  ii.  474?.  n.  (o). 
cannot  bind  themselves,  except  by  deed  under  their    common    seal,  i. 
340,  n.  (*).  ii.  137 1. 

exception  as  to  trading  corporations,  ib, 

exception  as  cases  of  frequent  recurrence  and  small  importance,  i. 

340  a.  n.  (b). 
distinction  between  contracts  executed  and  executory,  i.  340  a,  n.  (d). 
liable  in  indebitatus  assumpsit  for  fees  of  an  office  wrongfully  re- 
ceived, ii.  47  y.  n.  (o). 
may  maintain  actions  on  parol  contracts,  i.  340,  340  a.  n.  (d).  ii.  137 1. 
may,  without  deed,  authorise  an  act  of  ordinary  service,  i.  3^.  n.  (cf). 
indictment  against,  for  not  repairing  a  highway  or  bridge,  on  a  prescrip- 
tion, good,  ii.  158  h.  ib,  n.  (n). 

by  virtue  of  an  agreement,  bad,  ii.  159  c. 
for  not  repairing  quay^  sea  banks,  &c.  after  accepting  a  charter  im- 
posing aspeciid  obligation  so  to  do,  ii.  158^.  n.  (/). 
ejectment  by, 

the  demise  need  not  be  stated  to  have  been  by  deed,  ii.  305  c.  n.  (o). 
if  so  stated,  the  deed  not  to  be  proved,  ib, 
the  court  cannot  take  judicial  notice  that  no  such  corporation  exists  as 
that  described  in  a  deed,  i.  340  b.  n.  {d)* 
therefore  parties  to  a  deed,  apparently  as  corporators,  cannot  sue  in- 
dividually without  explanation,  t&. 
why  it  cannot  be  joint-tenant  with  a  natural  person,  ii.  318.  n.  (4). 
a  body  corporate  seised  in  fee,  is  seised  to  tkem  and  their  successors^  ii.  318. 
nul  tiel  corporation, 

can  only  be  pleaded  in  bar^  L  340  a. 
judgment  of  ouster  against, 

distinction  in  its  effect  between  cases,  when  it  is  against  individual 
members^  and  when  against  the  corporation  itself,  i.  344. 
a  custom  of  excluding^^>ret^mer«  from  buying  and  selling  within  a  city,  &c 
can  only  exist  by  custom  in  a  corporation'  by  prescription,  i.  312  c. 
See  tit  Foreigners, 
foreign  corporation,  i.  340  h.  n.  (d). 

may  sue  here  in  their  corporate  name,  i.  340  6,  c.  n.  (d\  . 
COSTS, 

cannot  be  taxed  on  any  part  of  the  record  until  final  judgment  given  on  the 

whole,  i.  33  A  m. 
where  there  are  several  issues  in  law  and  fact,  and  the  former  are  found 
•  for  defendant  and  the  Jatter  for  plaintiff,  i.  80.  n.  (b), 
where  plaintiff  succeeds  in  part  of  his  demand,  and  fails  in  the  rest,  he  is  en- 
titled to  the  general  costs,  i.  300  c.  n.  (/). 
where  defendant  suffers  judgment  by  default  as  to  part,  and  succeeds  on  all 

the  issues  as  to  the  f  est,  he  is  entitled  to  the  general  costs,  ib. 
when  defendant  pleads  any  one  plea  which  goes  to  the  whole  cause  of  action^ 
and  succeeds  in  it,  he  will  be  entitled  to  the  general  costs,  though  he 
plead  the  general  issue  and  fail  in  it,  i.  336  b.  n.  (m). 
judge's  certificate  when  necessary  under  stat  Car.  2.  to  entitle  plaintiff  to 
full  costs,  when  damages  were  under  forty  shillings,  i.  300  a.  n.  (/). 
why  the  stat.  was  confined  to  two  actions,  ib, 
provisions  of  stat  3  &  4  Vict.  c.  24.,  where  costs  in  trespass  or  case  are 
under  forty  shillings,  i.  300  c,  d,  n.  (/)• 
constructioQ  of  the  stat,  i.  300  d.  n.  (/). 
as  to  actions  of  slander,  i.  246.  et  seq. 

s  s  2 
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COSTS,  continued. 

after  a  noUepro^  i.  207  dL  »&.  n.  (p). 

«fler  a  new  assignment,  i.  300  a,  6.  n.  (/)•    See  tit  Acw  Assignment 

adrantages  of  suffering  judgment  to  go  by  default,  iSOOo.  H  tij* 
n.  (/). 
against  executors,  ii.  4>7  f^.  n*  («)•     See  tit  JExeculors. 
double ;  alloiranee  substituted  for  by  stat  5  h6  Vict,  i.  93  L 

landlord  not  allowed^  after  plea  of  payment  of  money  into  court,  t&. 
under  stat  43  Geo.  3.  c.  46.,  when  plamtiff  arreate  for  more  than  he  reoorersy 
i.  33/,  ff.  n.  (n). 

to  what  cases  the  stat  applies,  t&< 
in  sci,f{u^  ii.  72  ee.ff.    See  tit  Set.  fa* 
in  erroTf  ii.  101  ddy  ee,  ib.  n.  (o). 
on  affirmance,  ii.  101  ^. 
on  reversal,  ib. 

when  on  non-prossing  the  writ,  iL  101  r.  101  gg* 
on  quashing  the  writ,  ik  101 1 
against  executors,  &c  iL  101  «s.    See  iL  47  jf.  n.  («)• 
for  plaintiff  in  error, 

on  quashing  the  writ  by  reas<m  of  defendant  protracting  the  Bigniog 
of  the  ji^ment,  ii.  101 1* 
indowety 

in  what  cases  allowed,  iL  44e^/ 
in  wtutSf 

ii.  257.  n.  (10). 
i        in  real  actions^ 

none  allowed  at  common  law>  ii«  45  ik 
\        entry  of  costs  ofincreascy  in  judgment, 

if  by  mistake  not  said  to  be  at  the  request  of  the  party  for  whom  jodg' 
ment  is  given;   by  stat  16  &  17  Car.  2.  the  judgment  maj  be 
amended,  iL  47* 
on  discontinuance,  after  rale  for  new  trial,  iL  73.  tt»  (a\ 
COTTAGES, 

stat  31  t&t.  against  the  erection  of«  L  135. 

repealed  by  the  15  Geo.  3<  c  32^,  L  135.  n.  (1). 
COUNSEL, 

words  spoken  as, 

may  be  defended  under  the  general  issue,  i.  130* 
COUNT, 

in  a  writ  of  daweft  iL  43  d  44.     See  tit  Dower* 
of  right,  iL  45  e.  see  tit  RigfUi  writ  rf. 
joinder  of,  in  actions  generally,  ii.  1 17  <^  sf  seg*    See  tit  Jointbr. 
demurrer  to  all  in  a  d^amlion,  i.  285  b.  n.  (9)«    See  tit  Demutrer* 
common  counts  in  assumpsiii    See  tit  AssumpsiL 

may  be  contained  in  one  count,  ii.  122.  n.  (2). 
some  bad  and  some  good,  i.  235  h*  n.  (9).  ii.  379  d  380.  n.  (14). 
general  verdict  upon,  fatal,  ii.  171  a* 

sometimes  amended  by  judge's  notes,  t6.     [See  also  n.  (e)*] 
COUNTERPART, 

production  of,  at  trial,  sufficient^  though  pro'fert  made  of  indenture,  L  9^ 
n.  {d)t 
COUNTERPLEA, 

of  view,  ii.  44  a.  n.  (4).  45  k. 
of  aid  prayer,  iL  45  K 
of  oyer,  L  9cf.  n.  (1). 


INDEX  TO  THE  NOTES,  537 

COUNTRY, 

conclusion  in  pleading  to  the^ 
when  proper,  i.  lOSo,  by  c. 

good,  in  denial  of  a  fa^t  implied,  though  not  allied  in  the  de- 
claration, i.  103  a.  m  (a).  312  e.  iL  la  n.  (U). 
COUNTY, 
pheeainf 

the  court  will  not  take  judicial  notice  that,  any  place  ia  situated  in  a 

particular  county,  L  74.  n.  (b). 
in  captions  and  iadlctments  the  county  aforesaid  is  sufficient*  i.  308  a. 
but  not  the  name  of  the  place  only,  ift. 
sectUf  in  civil  cases,  ib. 
namefff 

is  sufficient,  in  civil  eases,  without  any  ptooe  at  all*  L  308  <u  n.  (a). 
bridge^  (see  tit.  Bridge^) 

indictment  for  not  repairing :  wi^tber  the  plea  by  the  CQUiMy  should 
oovdude  with^a  traverse  of  the  obligation  to  repair,  L  23.  n.  (5). 
n.  (/).  ii.  160. 
palaHne^ 

courts  of> 

after  final  judgment  in,  exeeatio^  may  issue  out  of  any  of  the 
courts  at  WestminOer^  if  the  defendant's  person  or  effects  can- 
not be  found  withiA  the  jurisdiction,  i.  98.    See  afeo  ib,  n.  (a), 
in  action  in,  it  is  not  necessary  to  allege  that  the  cause  of  action 

arose  within  the  Jurisdiction,  i.  73,  74>.  n.  (1). 
sheriff  off  is  as  much  the  officer  of  the  court  as  any  oth(er  sheriff, 
ii.  193  a,  n.  {a\ 
and  is  therefore  protected  in  executing  process  directed  to 

him,  ib^ 
but  it  is  irregular  to  direet  a  writ  to  him  )n  the  first  instance, 

and  the  court  will  set  it  aside  oq  motion,  ib. 
to  whom  he  shouM  return  the  wri(^  ii.  194*  n.  (a), 
provisions,  dIF  stat.  1  Sc  ^ Vict  c.  110i«  ii.  193«.  )94'.  n.  (a). 
error  Jromj  lies  to  K«  B«>  ili  101  & 
oMormee  of  courts  o^  eansiol  take  warvaots  of  attorney  to  suffer 

a  recovery  under  a  dsdimusy  vu  42  /, «», 
w^t  ef  origiual  writ  in,  oaiuiot  be  supplied,  as  in  the  courts 
at  Westminster^  iL  101  ^  n.  {9)^ 
capias  may  issue  into,  thoi^h  debt  under  50&,  ii.  68  6.  n.  (&)» 
COURT, 

in  what  court  proceedings  on  penal  statutes  must  be,  i.  312  Oi  6. 
ruletfi 

under  the  hand  of  the  proper  officer  is  sufSeienti^  without  being  proved 
a  true  copy,  i.  189-  n^  (a). 

ought  to  be  entered  in  the  record  in  the  pveseal  tense,  ii.  393. 
judicial  n^tiee^ 

the  court  will  not  take  judicial  notice  that  any  particular  pliMM^  is  in  any 
particular  eounty*  &e.  i.  74^  «•  (b)* 
will  take  jt(i^(cia/  notice  of  the  beginning  and  end  of  the  terms, 
i.300un,(7). 
the  court  will  take  judicial  notice  of  the  order  and  proceedings  in  Par- 
liament, i.  131 6.  n.  (1). 

of  public  acts,  iL  \B5.  #. 
the  court  cannot  take  judicial  notice  that;  90  aUjch  corporation  exists  as 
is  described  in  a  deed,  L  340  b.  n.  (d). 
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COURT,  continued, 
proceedings  in  ; 

publication  of; 

when  libellous,  and  when  not,  i.  130  a.  n.  (g). 
prohibition  of,  by  the  court,  i.  ISl.  n.  (g). 
superior, 

no  averment  is  necessary,  that  cause  of  action  arose  within  their  juris- 
diction, i.  73.  n.(l). 
spiritual, 

sentence  of,  when  conclusive,  i.  275  b.  n.  (A). 
money  paid  into.    See  tit*  Moneys  Sfc. 
court  baron, 

custom  for  tenants  to  approve  by  presentment  of,  does  not  restrain  the 
lord's  right,  L  353  b,  n.  (n). 
court  leet, 

can  amerce  for  none  but  public  nuisances,  i.  lS5c.  n.  (5). 

a  custom  cannot  authorize  the  contrary,  i.  1S5<;.  n.  (5). 
presentment  by, 

may  be  removed  by  certiorari  into  K.  B.  and  there  traversed^ 
i.  135  c.  n.(t). 
justification  in  trespass  under  amercement  of,  i.  347  <?•  n*  (3). 
must  set  forth  the  warrant,  ib, 
need  not  aver  the  matter  of  presentment,  ib. 
secuSf  in  an  avowry,  ib. 

INFERIOR, 

regular  course  of  proceedings  in,  i.  90. 

every  intendment  will  be  made  in  favour  of,  if  it  be  shewn  that  the 

court  had  jurisdiction,  i.  90. 
capias  usually  issued  without  a  previous  summons,  i.  90. 

[but  this  was  irregular,  though  not  so  as  to  make  the  arrest  a 
false  imprisonment,  ib."] 
capias  abolished  by  stat.  1  &  2  Vict  c  1 10.,  L  90.  n.  (a), 
if  it  appear  in  a  plea  to  have  issued  at  the  same  court  the  plaint 

was  levied,  the  plea  is  bad,  ib. 
it  is  no  ground  of  error  upon  a  judgment  that  the  plaint  was  levied 
before  cause  of  action  accrued,  i.  90.  n.  (6). 

but  custom   to   declare  before  appearance  held  bad, 
i.90€i*n.(6). 
prohibition  to  ;  see  tit  Prohibition, 

for  refusing  to  receive  a  foreign  plea,  i.  98. 
judgments  of, 

pleading  with  a  taliter  processum  est,  i.  91  a.  92. 

formerly  necessary  to  set  out  proceedings,  tt. 
evidence  admissible  to  prove  that  the  cause  of  action  did  not 
;;7         arise  within  the  jurisdiction,  though  the  judgment  is  primd  Jade 
evidence  that  it  did,  i.  67  a.  n.  (6). 
removal  of,  for  purposes  of  execution,  i.  98  a.  n.  (a). 
actions  in, 

every  substantial  part  [and  therefore  the  consideration]  must  be 
averred  to  be  within  the  jurisdiction,  i.  74  a,  6,  6.  n.  (I  )•  90. 
[omission  of  this,  error  after  verdict,  L74e.  90ij 
seeus,  of  matter  of  aggravation,  i.  74  c,  d> 
dM  on  judgment  of, 

when  the  declaration  must  allege  the  cause  of  action  to  have  i 
within  the  jurisdiction,  i.  92.  n.  (c). 


INDEX  TO  THE  NOTES.  5S9 

COURT,  continued. 

INFERIOR^  continued, 
process  off 

if  the  person  or  goods  of  a  defendant  are  taken  under,  nrhen  the 
cause  of  action  Avas  not  vithin  the  jurisdiction,  the  plaintiff  is  a 
trespasser,  i.  74?  d.  75. 

but  not  the  judge^  &c.  if  the  court  had  jurisdiction  over  the 

cause^  ib,y  and  see  n.  (g), 
in  what  case  the  attorney  is  a  trespasser,  i.  75,  75.  n.  (A), 
party  justifying  under,  need  not  make  profert  of  letters  patent, 

by  which  the  court  was  erected,  i.  9.  n.  (a), 
in  an  action  for  rescuing  a  person  taken  under,  the  want  of  stating 
cause  of  action  to  have  been  within,  &c.,  no  ground  for  arrest 
of  judgment  after  verdict,  i.  74  a.  ii.  101  hh, 

[so  in  action  against  sheriff  for  an  escape,  ii.  101  AA.] 
in  a  J4istification  under,  it  is  necessary  to  allege  in  the  plea,  that 

the  cause  of  action  arose  within,  &c.,  ii.  101  hh.  n.(/?). 
other  points  as  to  justification  of  officer  acting  under  process  of,  ib, 
9uit  in,  removed  by  habeas  corpus  into  K.  B. 

is  no  continuance  of  the  suit  below,  ii.  63 1,  k. 

but,  if  defendant  remove  it,  it  is  a  good  commencement  to 
save  the  Statute  of  Limitations,  ib. 
return  of  indictments  by,  in  obedience  to  a  writ  of  certiorari^  how 
framed,  i.  308  a.  n.  (2). 
judgment  removed  by  certiorari  or  error,  into  K.B. ;  sci.fa,  upon, 

ii.72/. 
removed  in  K.  B.  by  error  and  affirmed^  execution  may  issue  into ' 
any  part  of  England,  ib. 
not  of  recinrdj 

a  writ]  of  error  lies  not  from  their  judgment,  but  a  writ  of  false 
judgment,  ii.  100  a.     [See  n.  (6).] 
created  by  Act  of  Parliamentf 

if  they  proceed  summarily  or  by  a  method  unknown  to  the  com- 
mon law,  no  writ  of  error  lies,  but  a  certiorari,  ii.  100  a. 
unit  of  error  from, 

whither  it  lies,  ii.  101  a,  6. 

no  security  can  be  required  for  prosecuting  the  suit,  ii.  101  m.  n.  (b). 
to  whom  directed,  ii.  101  A« 

proper  course  if  transcript  returned  be  imperfect,  ii.  101  v.  n.  (b\ 
COUSINAGE, 

when  it  need  be  shewn,  ii.  S*  * 

never  by  the  son,  ib. 

never  in  the  writ^  but  in  the  count  only,  ib. 
COVENANT, 

not  to  sue,  when  a  release,  ii.  4>8. 150  a.  n.  (i). 

is  now  construed  according  to  the  meaning  of  the  parties,  i.  60  a. 

the  transposition  of^  in  a  deed,  does  not  affect  its  precedency,  i.  60, 60  cu 
general, 

when  restrained  by  particular  express,  or  by  qualified,  i.  60.  n.  (1). 
n.  (/). 
dependent  or  independent,  i.  320  a,  6,  c,  dy  e.    See  also  i.  60^  60  a.  ii.  156  c. 
D-  (2). 

covenants  are  to  be  construed  to  be,  according  to  the  intention  of  the 

parties,  i.  320  a. 
rules  for  discovering  whether  a  covenant  is  dependent  or  independent, 
i.  320  Oy  by  c,  dy  e. 

as  4 
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COVENANT,  continued. 
joint  or  several, 

what  words  will  make,  i.  154  a.  ib.  n.  (b),  154  6.  155,  155  a. 
express, 

whether  constituted  by  the  words  "  yielding  and  paying,'*  in  a  lease, 
i.  241  c.  n.  {d). 
implied,  may  be  restrained  by  express,  i,  60.  n.  (2).  60  a*  n.  (m).  322  a.  n.(</.) 
legal  and  illegal  in  the  same  deed,  i.  ^^  66  a,  n.  (d). 
may  be  qualified  by  other  special  covenants  in  the  same  instrument,  i.  60. 

n.  (I),  n.  (/).  ii.  175 p.  176.  n.  (6). 
when  it  runs  with  landy  i.  240  fir.  n.  (a).  241  6.  n.  («),  288  e.  ib,  n.  (/). 
an  appointee  is  not  liable  to  such  as  do,  i.  241  c.  n.  (e). 
-  •    cannot  run  with  rent,  i.  241  fir,  6.  n.  (c). 

not  to  assign  lease  without  licence,  i.  288  fit,  b,  e. 

does  not  run  with  the  land,  i.  288  e.    [But  see  d.  (/).] 
not  destroyed  by  licence  to  assign,  sembley  L  288  e.  n.  (/). 
what  is  a  breach  of,  i.  288,  288  fit,  b. 
not  to  underlease,  i.  288.  n.  (y). 

performance  of,  when  excus^  or  not  by  inevitable  accident,  ii.  422.  ei  seq, 
bond  to  perform  covenants  in  an  indenture.    See  tit  Debin 
ACTION  OF,  (generally,) 

parties  to,  i.  154.     See  tit.  Parties, 

dqfendeni  covenants  must  be  averred  by  plaintiff,  and  their  performance 
proved,  i.  320  a,  b. 

but  defendant  cannot  excuse  himself  by  ailing  plaintiff's  non- 
performance of  independent  one,  ib.      See  also  tit.  Condition 
Precedent, 
not  within  stat  3  W.  &  M.  so  as  to  require  suggestion  of  breadnuy 

i.  58  by  c,  n.  (d), 
plaintiff  may  assign  breaches  upon  every  one  of  the  covenants,  i.  58  a. 
lies  for  assignee  of  lease  against  lessee,  if  distrained  on  for  rent  due 

before  assignment,  L  322  a,  n.  (c). 
does  not  lie  for  lessee  of  lease  against  assignee,  if  he  fails  to  keep  cove- 
nants in  lease,  whereupon  lessor  sues  leasee,  i.  322  b,  n.  (c). 
but  case  or  assumpsit  does,  ib 
lies  not  against  heir  and  devisee  jointly  on  the  covenant  of  the  devisor, 

the  Stat  3  W.  &  M.  being  confined  to  debis^  ii.  Sf,  ib,  n.  (e), 
when  there  can  be  a  remittU  damna  in,  i.  285  a, 
performance  how  to  be  pleaded,  L  117.  ii.  4099  410i  411.' 
if  part  of  a  breach  laid  is  good,  it  b  no  cause  of  demurrer  that  the  spe> 

cial  damage  laid  is  not  recoverablje,  i.  286»  286  a,  n.  (A), 
where  a  breach  is  stated  generally  but  narrowed  by  the  ^^sed  contra,*' 
plaintiff  cannot  give  evidence  of  the  genercJ  breach,  ii.  252<fl  t6.  d.  (k). 
for  a  penalty,  i.  58  c,  n.  (d), 

relief  in  equity,  t^. 
for  liquidated  damages, 

jury  bound  by  the  agreement  of  the  parties,  ib, 
general  damages  in, 

when  one  of  the  breaches  is  ill  assigned,  ii.  171  c.  379  a. 
lies  not  for  a  non-feasanee,  i.  322. 

where  defendant  demised  a  me^uage  and  the  use  of  a  pump) 
whilst  the  same  remaitted^  no  action  lay  for  removing  the  pamp» 
ib,  n.  (a), 
interlocutory  judgment, 

in  what  cases  a  writ  €f  enquiry  is  not  necessary  to  ascertain  the 
damages,  ii.  107,  107  a. 
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CO\^NANT,  continued. 
ACTION  OF,  continued, 
on  a  demise, 

if  leasee  be  ousted,  action  lies  agiunst  lessor  on  implied  covenant 
on  word  "  demise/'  i.  322  cu  n.  (2). 
unless  there  be  an  express  covenant  s^ainst  acto  of  lessor  and 

those  claiming  linder  him,  ib.  n.  (cf).  ii.  178. 
covenant  cannot  be  implied  from  mortgagor  concurring  in 

lease  with  mortgagee,  i.  322  c.  n.  (J), 
the  implied  covenant  determines  with  estate  of  lessor,  ib. 
if  a  man  demises  without  title,  covenant  lies  for  lessee,  though  he 

has  never  entered,  i.  322  6,  c. 
proper  form  of  suing,  if  Lessor  will  not  allow  lessee  tp  enter,  i.  322  c. 

n-  (/). 
litf  on  the  word  «  yielding  "  in  a  lease  for  years,  i.  232, 233.  n.  (1). 
V€nM€  in.    See  tit.  Venue* 

lies  for  the  assignee  of  the  revereion  under  stat.  32  H.  8.,  but  not 
at  common  law,  i«.240.  n.  (3). 
so  for  the  assignee  of  part  of  the  reversion  of  all  the  land, 
L  241  a.  n.  (e). 
or  the  assignee  of  the  reversion  of  part,  ib, 
a  remainderman  is  an  assignee  within  the  statute,  ib. 
the  surrraderee  of  a  copyhold  reversion  is  within  the  equity 

of  the  statute,  L  241  a,  6. 
the  statute  applies  only  to  covenants  that  run  with  the  land, 
i.  241  a.  n,  (c> 
therefore  the  assignee  of  a  rent-charge  is  not  withip 

it,  tfr. 
what  covenants  run  with  the  land,  t(, 
when  a  covenant  to  insure  is  withip  the  statute,  i.  241  b. 
n,  (c). 
lies  for  lessee  against  assignee  of  the  reversion  by  virtue  of  stat. 
S2H.8.,  1.2410^  e. 

an  appointee  is  not  such  an  assignee,  i.  241  c.  n.  (c\ 
lies  for  lessor  against  lessee  (though  debt  does  not),  a/ter  an 
assignment  of  die  lease  and  acceptance  of  rent  (or  other  assent) 
from  the  assignee,  i.  240  a.  n.  (5).  ii.  302.  n.  (5).  n.  (/). 
so  for  the  assignee  of  the  reversion,  i.  241  a. 
the  same  laV  holds  with  respect  to  executors,  &c.  of  lessee, 

i.  240,  241  a,  b,  c. 
the  covenant  on  which  such  action  is  founded  must  be 
express,  and  net  in  law  merely,  i.  241  c,  but  see  n.  (d). 
when  it  lies  against  an  insolvent  after  his   discharge,  i.  241  €i* 

n.(5). 
is  barred  by  bankruptcy  of  lessee  under  49  Geo.  3^  if  his  assignees 
accept  the  lease,  t^.  n.  (b). 

what  shall  amount  to  such  acceptance,  ib.    See  tit  Banh- 
rupt 
no  action  lies  against  the  assignee  of  the  lessee,  except  for  breaches 
happening  whilst  he  was  assignee,  i.  241  c,  d*  n.  (e). 

he  may  get  rid  of  his  liability  by  assigning  to  a  mere  pauper^ 
who  need  not  take  possession  or  accept  the  lease,  ib. 
'  lies  against  assignee  of  lease,  after  term  has  expired,  or  after 

assignment  over  by  him,  for  breach  before,  i^  241  d.  n.  (e). 
lies  against  the  assignee  of  part  for  part  of  the  rent,  ii.  181  d.   See 
also  i.  241  e.  n.  (g). 
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COVENANT,  continued. 
Action  of,  continued, 
on  a  demise^  coDtinued. 

lies  against  assignee  of  part,  for  not  repairing  that  part,  il  181  d. 

n.  (a), 
the  lessor  cannot  bring  the  action,  after  he  has  parted  with  the 
reversion,  for  breaches  accruing  subsequently  to  the  grant, 
i.  241/ 
the  assignee  of  the  reversion  may  sue  for  breaches  in  his  time, 

though  he  has  assigned  the  reversion,  i.  241  d.  n.  (e). 
liability  of  assignee  to  lessee  for  breaches  in  respect  of  which 

lessor  has  recovered  against  lessee,  ib,  322  a,  b,  note  (e). 
for  rent  accrued  after  death  of  lessee,  L  1  a.  Ill  a.  o.  (e).   See  tit 

ExecuioTB. 
for  not  repairing,  ii.  422.  et  seq.    See  tit.  Repairs. 
lessor  may  have  debt  or  covenant  for  rent  or  not  repairing  against 
the  assignee  of  the  term,  i.  241  e.  n.  (6). 

quarcy  whether  he  may  charge  the  assignee  of  part  with  the 
whole  rent,  i.  241  e.  n.  (g)» 

fatal  variance  if  assignee  of  part  is  charged  as  assignee 

generally,  ii.  ISldLn.  (a). 
no  variance,  if  tenant  in    common   by  assignment  is 
charged  as  assignee  generally,  ii.  182.  n.  (a), 
the  declaration,  i.  2S3.  n.  (2\ 

how  much  of,  and  in  what  manner,  the  deed  should  be  stated, 
L  233,  233  a.  275  rf.  276.  n.  (1). 
when  the  demise  must  be  stated  to  have  been  by  deed, 
i.  276,  276  b.  ii.  297.  n.  (1). 
if  the  demise  was  to  himself,  plaintiff  need  not  set  out  any 
title  to  the  lands,  &c.  demist,  i.  233  a. 
secust  if  he  be  the  assignee  of  the  reversion,  ib.    See 
also,  ii.  207  </.  n.  (o).  418  c.  n.  (d), 
the  entn/  of  the  lessee  (or  assignee  of  lessee),  need  not  be 
shewn,  i.  202  a.  203.  233  a. 

though  plaintiff  be  assignee  of  the  reversion,  L  233  a. 
n.  (c). 
a  proviso  in  the  covenant  need  not  be  stated,  but  an  exoqition 
.   must,  i.  233  a,  233  b.  n.  (d). 

by  assignee  of  the  reversion^  must  shew  the  assignment  to  have 
beenby  deed,  L  2336. 

by  assignee  of  lessee,  need  not,  (nor  by 
writing),  i.  2336.  234. 
attornment^  need  never  be  stated,  L  2346. 
performance  of  covenants  on  plaintiff's  part  need  not  be 

stated,  i.  234  6.  n.  (5). 
breach  need  not  be  assigned  in  di^unctive  words,  as  *^  paid, 

or  caused  to  be  paid,"  and- the  like,  t6.  n.  (6). 
breach  is  divisible,  and  cannot  be  pleaded  as  entire,  L  286  a, 

n.  (i). 
averment  of  life  of  particular  tenant^  when   necessary,  L 
235,  235  a.  n.  (8). 
plea, 

of  tender,  is  good,  i.  33/.  n.  (A). 

of  discharge  or  defeasance  must  shew  it  to  have  been  by  as 
high  matter  as  the  instrument  containing  the  covoMDt,  iL 
47#  113  c.  n.(c). 
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COVENANT,  conHnued. 
Action  of,  conHnued. 

the  defendant,  in  an  action  by  an  assignee  of  the  lessor,  may 
traverse  the  quantity  alleged  of  the  lessor's  estate,  ii.  207  d, 
n.  (o).     But  see  ii.  4>18  c.  n.  (d), 
of  surrender  before  the  last  four  of  seven  quarters*  rent  be^ 
came  due,  bad,  i.  286  a.  n.  (t). 
replication, 

whether  it  is  a  departure  for  the  plaintiff  to  allege  that  he 
had  no  reversion,  ii.  418  d* 
on  an  apprenticeship  deedy  against  whom  it  lies,  i.  SIS,  SIS  a.  n.  (b): 
not  to  sue  a  single  obligor,  may  be  pleaded  by  him  as  a  release,  to  avoid 
circuity  of  action,  ii.  47^^.  150,  150  a. 

if  the  covenant  be  not  to  sue  for  a  certain  time,  it  cannot  be  so 
pleaded,  unless  it  is  in  the  same  deed ;  but  the  obligor  must  bring 
his  action  across,  ii.  47  ffff*  48. 
if  it  be  not  to  sue  one  out  of  several  joint  obligors,  the  rest  cannot 
plead  the  fact  in  their  discharge,  ii.  48. 
in  restraint  oftrade^  ii.  155  &.  156.  et  seq.    See  tit.  Tradsm 
of  indemnity  in  conveyances^ 
for  quiet  enjoyment, 

although  it  undertake  to  indemnify  against  dU  persons,  is  but  a 
covenant  against  those  who  have  a  lawful  title,  ii.  177  a.  178, 
178  a- 

but  a  covenant  of  indemnity  against  all  acts  of  a  particular 
person,  is  a  covenant  against  his  acts,  lawful  and  unlaw- 
July  il  178  a.  n.(c). 
what  is  meant  by  the  covenantor's  acts,  means,  &C.,  ii. 
178  a,  b.  n.(c), 

a  mere  trespass  not  sufficient,  ii.  178  a. 
who  shall  be  said  to  **  claim  under  "  or  <<  through  "  him,  ii. 
178  a,  ft. 
action,  for  eviction  upon,  ii.  180r.  ISl.et  seq.     See  tit  Eviction. 
form  of  declaration,  iL  181,  181  a — c. 

the  executor  shall  have  it,  if  the  eviction  were  in  testator's 
lifetime,  ii.  181  c.  n.  (A). 
M  a  leascy 

if  there   is  no  covenant  for  title,  but  only  against  the  acts  of  the 
lessor,  the  lessee  cannot  recover  for   an  eviction  by  title  para- 
mount on  the  implied  covenant  in  the  word  '<  demised,"  ii.  178  a. 
n.  (c).    See  also,  1.  S22a. 
Jartiiky 

in  an  action  upon,  the  breach  may  be  as  general  as  the  covenant, 
u.  181  b. 

no  eviction  need  be  stated,  nor    entry    (by  a  lessee),  ib.  u 


it  need  not  be  shewn  that  any  other  is  seised,  or  why  the  de- 
fendant was  not  seised,  ii.  181  b. 
executor  cannot  have  this  action,  ii.  181  c.  n.  (A). 

but  the  devisee  of  the  original  covenantee  may,  ib. 
and  so  may  his  heir,  ib» 
in  a  lease  by  baron  and  feme, 

the  wife  is  liable  to,  after  her  husband's  death,  if  the  lease  be  of  the 

wife's  land  by  indenture,  and  she  accept  rent,  ii.  180* 
it  is  doubted  whether  this  may  also  be,  if  the  lease  were  hy  huAand 
oltme,  ii.  180  a,  6r     , 
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COVENANT,  continued.    , 

in  a  lease  to  baron  and  feme, 

the  wife  will  be  liable  to  such  covenants  as  ran  with  the  hind,  if  she 
agree  to  the  lease  after  her  husband's  death,  ii.  180. 
covenants  real^ 

when  the  execator  ought  to  sue  upon«  and  when  the  heir,  ii.  181  e,  d.  (h). 

TO   STAND    SEISED, 

a  good  conveyance  to  make  a  tenant  to  the  prcBcipe,  ii.  42  e. 
instances  where  the  court,  in  order  to  make  a  deed  good,  have  con- 
strued it  to  operate  as  this  species  of  conveyance,  instead  of  the  one 
intended,  ii.  96b*et  seg, 
the  only  considerations  which  will  support  it  are»  blood  and  marriage, 
ii.  97  a.  n.  (c) ;  and  see  i.  236^1 

consequence  of  this,  when  the  limitation  is  to  a  relation  and  a 

stranger,  ii.  97  a.  n.  (c). 
reason  why  the  conveyance  is  disused,  ib* 
good,  though  the  use  be  a  freehold  to  arise  at  a  future  time^  ii.  97  a.n.  (a),  i 
by  tenant  in  tail,  to  the  use  of  himself  for  life,  remainder  to  another 
and  his  heirs,  is  void,  i,  260  a.  261. 
COVERTURE.     See  tit  Baron  and  Feme. 
CREDITOR, 

preference  of  one  to  another,  by  executor,  when  legal,  i.  3S3  a,  b.  ib.  n.(/). 
compositions  with,  ii.  IS7  k  et  seq.  See  tit  CompoHiion. 
CRIMEN  FELONIiE  IMPOSUIT, 
ancient  count  in  slander,  i.  242. 

its  meaning,  and  how  supported,  •&. 
CROPS, 

sale  of;  when  an  interest  in  lands  within  Statute  of  Frauds,  so  as  to  require 
writing,  i.  277  c.  n.  (/). 

need  not,  even  in  a  plea,  be  stated  to  have  been  in  writing,  i.  277  d. 

off-going.    See  tit  Off-going  Crops. 
CROSS  ACTION.    ^etAcHon. 
CROSS-REMAINDERS, 
in  a  devise  /  u  185.  et  seq. 
between  two : 

the  presumption  is  in  favour  of,  i.  185  a,  &. 
between  more  than  two ; 

the  presumption  is  against,  ih. 

but  in  both  cases  the  presumption  may  be  controlled  by  a  plain 
intention  to  the  contrary,  i.  185  A,  c 
in  a  deed;  i.  186.  et  seq. 

must  be  created  by  express  words,  L  186  a*  & 

usual  form  of  words,  i.  186  a. 
cannot  be  implied,  i.  186  d,  c. 

in  a  surrender  of  copyhold,  cannot  be  implied,  for  it  must  re- 
ceive the  same  construction  as  a  deed  opermtiag  by  the  Statute 
of  Uses,  i.  186  d 
CROWN, 

grant  from,  of  bona  et  cataUafelonumy  i.  271  b. 

assignment  of  chose  in  action  by,  need  not  be  under  the  great  seal,  L  274<u 
n,  (d). 

what  is  sufficient,  t&. 
CUM  QUOLIBET  EORUM, 

when  these  words  or  the  like  diall  make  a  eorenant  several,  L  15&  ISSa. 
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CURIA  CLAUDENDA, 

writ  of,  i.  322  a.  n.  (c).  iL  9  e.  n.  (^). 
abolished,  ib. 
CURTESY, 
tenant  In/y 

may  have  a  quad  ei  deforceai  under  the  Statute  of  Ruthland,  ii.  38. 
husband  shall  not  be^  unless  there  be  an  actual  seisin  by  him  or  his 

wife,  ii,  45  a.  n.  (5). 
the  husband  shall  be,  of  a  trust  estate,  ii.  46  b.  n.  (/)• 

reason  suggested  by  Lord  Redesdale,  ib, 
whether  in  any  case  a  man  shall  be  of  a  revefsion  which  descends  on 
his  wife,  tenant  for  life,  with  contingent  remainders  in  tail  or  fee, 
ii.  382,  SS2  Oyb. 
CURTILAGE, 

what  words  in  a  grant  or  devise  shall  pass  it,  ii.  401. 
CUSTOM, 

of  exemption  from  tithes^  when  good,  i.  141.  n.  (p),  142,  142  «« 

that  copyholds  are  gtantable  in  fee^  will  warrant  a  grant  for  life,  remainder 

in  fee,  U  146.348  a. 
restraining  a  fee  fVom  being  limited  by  way  of  remainder,  bad,  i.  146. 
daim  of  common  or  other  profit  by,  in  another's  soil,  bad,  i«  340  c.  341. 
n.  (3). 

for  it  cannot  be  released,  t&. 

exception  of  copyholders,  ib. 
secusy  of  an  easement,  i6* 
for  inhabitants  to  take  sand,  i.  341.  n.  (/). 
to  erect  booths  at  fairs,  ib» 
of  excluding,  foreigners,  i.  312  c.     See  tit*  Fareigneri* 
that  a  common  should  lie  fallow  every  second  year,  good,  i.  353. 
for  tenants  to  approve  by  presentment  of  court  baron,  does  not  restrain  the 

lord's  right,  i.  353  b,  n.  (n). 
for  the  lord  to  grant  leases  out  of  the  waste,  bad,  ib, 

to  dig  clay  pits,  good,  ib. 
what  is  a  good  custom  in  one  manor,  is  so  in  all,  ii.  422  c. 
CUSTOMARY  FREEHOLDS, 

difference  between  and  copyholds,  i.  349.  n.  (A), 
their  incidents,  ib. 


t>. 


DAMAGE-PEASANT.    See  tit^  ilt^otot^.    JMstms.    Common. 
DAMAGES, 
several: 

'    if  the  jury  assess,  where  several  are  jointly  charged  in  a  trespass,  thtf 
verdict  is  wrong,  i.  207. 

this  may  be  cured  by  entering  a  noik  protequi  against  aU  but' 
one,  lb. 
liquidated, 

distinction  between  and  penalty,  i.  58  c.  n.  (cf). 
debt  for,  not  within  statute  8  &  9  W.  3.  {Breaches)^  ib, 
assumpsit  or  covenant  for,  the  jury  are  bound  by  the  agreement  of  tht 
parties,  t6. 
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-'DA.MAGES,  continued.  '     ' 

special : 

in  slander,  i.  243  d.  et  seq, 

what  shall  be  considered,  and  how  to  be  laid,  L  24Se;  2ASf, 

ib,  n.  (o). 
when  traversable,  i.  2^S  d.  n.  (/). 
must  not  be  a  remote  consequence,  i.  243/1  n.  (o). 
will  not  make  words  actionable,   which  are  not  defamatorj  in 
their  nature,  ib. 
in  an  action  for,  no  traverse  must  be  taken  such  as  to  tie  plaintiff  ap  to 

prove  the  whole  laid  in  the  declaration,  iL  207  a.  n.  (24). 
in  assumpsit^  are  what  is  sought  to  be  recovered,  i.  33  d,  n.  (2). 
in  debt,  are  merely  ancillary,  ib, 
both  debt  and  damages  are  included  in  the  prayer  for  judgment,  i.97. 

[See  n/(a).] 
prayer  of,  unnecessary,  i.  97.  n.  (1). 
when  there  are  several  counts,  and  the  verdict  is  general,  some  damages  must 

be  intended  to  have  been  given  on  each  count,  i.  246  a* 
(1),  if  it  is  positively  averred  in  the  declaration,  that  plaintiff  sustained 
damages  from  a  cau^  subsequent  to  the  commencement  of  the  action,  and 
previous  to  his  right  of  action,  and  entire  damages  be  given  by  the  jury, 
judgment  will  be  arrested,  ii.  171  c. 
(2),  but  secuSf  if  the  cause  of  action  be  properly  laid,  and  the  other  matter 
come  under  a  scilicet^  be  void,  insensible,  or  impossible,  ib. 
so  on  a  demurrer  it  may  be  helped,  ii.  171. 
cases  to  establish  the  principle  in  (1)  and  (2^,  ii.  I7I9  171  a,  &,  e,  <(  e. 
when  any  demand  arising  since  commencement  or  suit^  e.ff.  interest,  shall  be 

included  in  the  damages,  ii.  171  e. 
continuing  damage, 

when  it  may  be  made  the  subject  of  a  fresh  action,  ii.  171  ^  <21  n.  (/). 
in  actions  for  words, 

when  some  counts  are  for  words  actionable  per  se^  and  others  for  special 
damage,  care  must  be  taken  that  the  verdict  be  not  a  general  one^ 
i.  246  a. 
when  the  action  is  brought  for  words,  some  of  which  will  maintain  an 
action  and  some  not,  damages  may  be  given  entirely  if  there  be  bnt 
one  county  ii.  171  d^  e.  307  c 

but  if  there  be  several  counts,  and  the  words  laid  in  some  are 
not  actionable,  and  a  general  verdict  is  taken,  judgment 
may  be  arrested  or  reversed,  ii.  171 4  «.  ii.  307  ^  e, 
evidence  of  facts  shewing  the  spirit  and  intention  of  defendant,  when 

admissible  in  aggravation  of,  ii.  307  d. 
entire, 

if  there  are  several  counts  or  breaches,  and  the  damages  given  are 
entire,  and  verdict  entered  generally,  a  venire  de  novo  must  issue,  if 
any  one  count  or  breach  be  bad,  ii.  171  a.  i6.  n.  (a). 

in  what  cases,  and  in  what  way,  the  verdict  may  be  amended, 
ii.  171  a,  b.  i6.  n.  (e).  n.  (d). 
in  error,  iL  101  dd. 
after  interlocutory  judgment, 

the  Court  may  either  assess  them  themselves,  or  have  a  writ  of  inquiry 
for  that  purpose,  ii.  107. 
cases  where  it  is  usual  to  refer  to  the  officer  to  ascertain  them, 
ii.  107,  107  a. 
contingent, 

where  there  are  several  issues  in  law  and  fact,  i.  109*  n.  (1).  iL  300  a. 
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DAMAGES,  conHnued. 

unica  laxatio  of,  when  necessary  to  be  entered,  ii.  300  a.  n.  (4). 

form  of  entry,  ii.  300  a. 
iam  quam  venire^  when  the  damage,  must  be  assessed  under,  ii.  300  a,  b. 

remittU  damnOf. 

when  it  may  be  entered  to  cure  a  too  great  demand,  i.  285,  285  a,  b* 

286.  ii.  879  a.  n.  (14). 
in  trover  for  two  things^  may  be  as  to  one,  ii.  379  a.  n.  (14). 
in  dower, 

given  by  statute  of  MertaUp  ii.  44  e. 

the  statute  extends  to  writs  of  dower  for  a  copyhold,  ii.  46  c. 
in  a  writ  of  right» 

none  are  recoverable,  iL  45  n* 
mitigation  of, 

giving  breach  of  warranty,  &c.  in  mitigation  of^  iL  150  b.  n.  (m), 
DAY.     See  tit.  Time. 

laid  in  declaration.     See  tit.  Traverse,    Plea. 

in  assumpsit  only  alleged  for  form,  ii.  171  c,  n.  (e). 
should  be  followed  in  the  plea,  ii.  5  b. 
should  not  be  made  parcel  of  the  issue,  ii.  319.  n.  (6). 
not  material,  may  become  so  by  the  justification,  ii.  5  b.  295  f.  n.  (2). 
when  it  may  be  varied  in  a  replication  from  the  one  laid  in  the  declaration 

without  a  departure,  i.  81  a. 
when  it  should  be  traversed,  ib.  ii.  295^1 
material  in  declaration  on  bond,  bills>  &c.,  ii.  5  b. 
laid  under  sl scilicet; 

must  be  proved,  if  material^  L  170.  291  & 
is  sufficiently  alleged,  i.  170. 
and  may  be  traversed,  ib. 
specified,  after,  action  may  be  maintained  for  works  completed,  L  320  c» 

n.  (6). 
solvit  ad  diem,         "j 

solvit  ante  diem^        >  pleas  of,  when  proper^  ii.  48, 48  a. 
solvit  post  diemy      J 
fraction  of; 

case  where  it  may  be  made,  iL  148  d.  n.  (e). 
DE  BENE  ESSE, 

declaration,  ii.  61  a.  n.  (r). 
DE  CURIA  CLAUDENDA, 
what  it  was,  L  322  a.  n.  (c). 
lay  only  for  a  tenant  in  fee,  ii.  9  e.  n.  (9). 

abolished  by  stat  3  &  4  W.  4.  c.  27.,  L  322  a.  n.  (cy 
DE  INJURIA, 
replication  of, 

motive  and  intention  with  which  authority  of  law  was  exercised,  not  in* 
quirable  into  under,  i.  23  b,  n.  (it).  300  A.  n.  (q). 
nor  abuse  of  authority^  ib. 
refers  to  whole  plea,  ii.  294.  n.  (1). 
puts  in  issue  no  more  of  the  plea  than  will  constitute  a  justification,  i. 

28.  n.  (d).  ii.  295  d.  n.  (/> 
proper  replication,  to  a  plea  of  justification  in  slander,  L  244  c.  n.  (7). 
general  rules  as  to  when  proper,  ii.  294—295  e. 

allowed  in  debt  and  assumpsit^  and  other  actions  of  contract,  iL  295, 
295  a.  n.(c). 
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DE  INJURIA,  continued, 
replication  ofy  continued. 

general  rules  as  to  when  proper,  continued, 

not  allowed  when  it  makes  matter  of  record  parcel  of  thelssutr 

iL  294. 
not  allowed  when  an  interest  or  title  is  claimed,  ii.  294^  295. 
unless  by  way  of  inducement,  ii.  295  d^  e»  295  e.  n.  (k). 
what  is  an  interest  or  title,  ii.  295.  n.  {by 

in  M«  landy  ii.  295  d.  n.  (t). 
reason  of  rule,  ii.  295  b.  n.  (e). 
only  allowed  when  the  plea  consists  of  matter  of  excuie,  iL  295, 
295  a. 
not  allowed  where  the  plea  is  in  denial,  direct  or  argunenta- 

tive,  ii.  295  a.  n.  (d). 
not  allowed  where  the  plea  amounts  to  matter  of  discharge, 
ii.  295  a,  6.  n.  (dy 

or  to  plea  of  set-off,  ii.  295  6.  n.  {d). 
not  allowed  where  the  plea  relies  on  the  commandment  of  tbe 

plaintiffs  ii.  295  b,  ib.  n.  (e). 
not  allowed  where  the  plea  alleges  an  authority  of  law,  ii.  2d5<(  ^ 
n.  (i\ 
what  is  such  authority,  ii.  295  e*  n.  (t). 
not  confined  to  pleas  where  the  excuse  is  for  penonal  idjaries, 
ii.  295  d.  n.  (g). 
may  be  pleaded  in  bar  to  an  avowry,  ii.  295  d.  n.  (t). 
cannot  be  pleaded  in  bar  to  an  avowry  for  a  distress  for  rent,  IL  S85a. 
294,  295  din.  (f). 

nor  replied  to  a  plea  in  trespass  justify  ing  for  such  a  distress,  iL 
295rf.  n.  (t). 
when  bad  for  multifariousness,  ii.  295  c.  ib,  n.  (/). 
plaintiff  not  bound  to  adopt  this  form  of  replication,  ii.  295  c.  n.  (/). 

but  Jie'cannot  reply  generally  that  the  plea  is  untrue,  ii.  295  a.  n.  (c). 
improper  use  of,  ground  of  special  demurrer  otily,  ii.  295  e.  n.  {h). 
DE  PREMISSIS, 

the  words,  in  pleading  awards,  i.  324. 
their  use  and  effect,  i.  324,  324  a. 
DE  RATIONABILI  PARTE  BONOttUM, 

writ  of,  ii.  ^  a.  n.  (^). 
DEATH, 

when  judgment  may  be  entered  after,  i.  219/  g* 
execution  after,  offi.fa.y  ib. 
how  far  an  abatement  of  the  suit,  ii.  72  n— ^. 
^       set, fa.  after,  ib^ 

of  the  plaintiff  after  the  arrest  of  defendant,  ii.  61  e. 

of  the  defendant  before  plaintiff  could  have  judgment,  ib. 

of  principal,  before  return  of  ca.  sa.^  ii.  72  ce. 

after  the  return,  ii.  71 «.  72  cc% 
of  parties,  when  assignable  for  error,  ii.  101  &  101  tv. 

how  assigned,  ii.  101  w. 
when  it  abates  a  writ  of  error,  ii.  101 1 

determines  the  action,  i.  216  a.  ei  seq.  n.  (1). 
averring  the  death  of  one  co-obligee  in  a  declamtion  by  the  surfiTorsr 
i.  291 1. 
DEBET  AND  DETINET, 

debt  in,  when  against  an  executor,  i.  1.  n.  (1).  Ill,  112.  n.  (c).    See  tit 
Executor. 
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DEBET  and  DETINET,  continued. 

on  a  judgment  suggesting  a  devastavit,  i.  219  b.  337.  n.  (I), 
against  heir  on  bond  of  ancestor,  ii.  7  b.     See  tit  Heir, 
DEBT, 

assignment  of,  i.  210  a.  b.  n.  (a).     See  tit  Chose  in  Action, 

if  the  debtee  discharge  one  joint  and  several  debtor  it  is  a  discharge  of  all, 

ii.  47^^.  n.  (a), 
covenant  not  to  sue  for,  when  a  release,  ii.  47  ffff»  48. 

not  to  sue  for  a  limited  time  not  pleadable  in  bar,  ii.  48.  n.  (e). 
where  there  are  several  debts,  the  creditor  has  a  right  to  apply  a  payment, 
not  specifically  appropriated,  to  which  he  pleases,  ii.  415  a.  n.  (jf).     See 

tit  Payment, 
ACTION  OF,  (generally), 

cannot  be  brought  for  part  of  a  debt  or  duty  without  shewing  the  residue 

satisfied,  i.  201. 
the  declaration  may  be  good  though  it  specify  a  less  sum  than  that  de- 
manded in  the  writ  or  gueritur,  i.  288  A.  n.  (a), 
the  exact  sum  claimed  as  due  need  not  be  recovered,  ii.  210  a. 
the  statement  of  the  breach  in  the  declaration  is  mere  form^  i.  33  A. 
parties  to  it     See  tit  Parties, 
lies  not  on  a  bond  or  contract  for  several  sums  till  the  last  day  be  past, 

ii.  303  a.  n.  (6). 
will  lie  for  interest  of  money  without  alleging  any  special  contract 

i.  201.  n.  («). 
in  what  cases  a  writ  of  inquiry  is  necessary,  ii.  107,  107  a. 
joinder  of,  with  other  causes  of  action,  ii.  1 17  c^  e^  seq.     See  tit.  Joinder, 
nil  debety  when  a  good  plea  in,  i.  38  a.  n.  (3).  n.  (o).    See  tit.  Nil 

Debet. 
judgment  by  default 

not  universally  final,  ii.  107  a.  n.  (c). 
upon  simple  contract, 

survives  now,  against  an  executor,  i.  68  a,  n.  (m),  216  b. 
why  it  always  lay  in  the  Exchequer,  i.  217  a,  n.  (c). 
the  plaintifi^  may  recover  in  it  what  he  proves  due,  though  less  than 
the  sum  laid  in  declaration,  ii.  122  a.  ib,  n.  (d). 
on  a  penal  statute,  in  what  court  to  be  brought  i.  312  a,  d. 
on  a  penalty  incurred  by  a  foreigner  buying  and  selling  within  a  privi- 
leged city,  i.  312  rf.  n.  (3).  , 
on  a  bye-law,  must  state  it  i-  312</.  n.  (/). 
for  rent  on  a  demise  by  deed, 

limitation  of,  by  stat  3  &  4  W.  4.  c.  42.,  ii.  67  a.  n.  (/<). 
lies  on  the  word  «  yielding,"  i.  233.  n.  (1). 
venue  in.     See  tit  Venue, 

does  not  lie  [though  covenant  does]  after  slu  assignment  of  the  lease 
and  acceptance  of  rent  (or  other  assent),  from  the  assignee,  i. 
240  a.  241  a.  n.  (5).  241  b,  c.  ii.  302.  n.  (/). 

the  same  law  with  respect  to  executors,  &c.  of  lessee,  i.  2416. 
it  lies  against  executor^  &c  of  lessee,  after  an  assignment  by 
himself  or  testator,  if  the  lessor  does  not  accept  Ae  assignee 
as  his  tenant  i*  241  c, 
it  lies  for  the  assignee  of  the  reversion  at  common  law,  i.  241  e, 
it  lies  for  lessor  against  assignee  of  the  term  at  common  law,  ib, 
it  lies  against  the  assignee  of  a  moiety  of  the  land  for  a  moiety  of 
the  rent,  ii.  \S\d,  182. 
or  against  him  and  lessee  jointly  for  the  whole,  ib, 

whether  lie  may  be  charged  alone,  i.  241  e,  n.  (jg), 
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DEBT,  continued.  - 

ACTION  OF,  continued. 

for  rent  on  a  demise  by  deed^  continued. 

for  life  or  lives,  did  not  lie  at  common  law  during  the  contionaiice 
of  the  estate,  i.  282.  n.  (y).  ii.  303.  n.  (8). 

b^  Stat.  8  Ann.  c  14*.,  the  Uw  is  made  the  same  as  for  a 
lease  for  years,  ii.  303.  n.  (8). 

the  statute  only  contemplates  the  case  of  rent  due 
from  a  tenant  holding  by  lease  from  his  landlord, 
and  not  annuities  and  the  like,  ii.  30^  n.  (k).  See 
also  i.  282.  n.  (y). 
the  declaration,  i.  233.  n.  (2). 

the  demise  need  not  be  stated  to  have  been  by  deed,  though 
for  more  than  three  years  (except  in  the  case  of  tithes,  Ac), 
i.  276  6.  ii.  297.  n.(l). 
how  much  of,  and  in  what  manner,  the  demise  should  be  stated, 
i.233,  233  0.276.  n.(l). 

why  the  deed  need  not  be  declared  on,  i.  277  a.  d.  (h). 
it  must  not  be  for  part  of  the  rent  unless  it  shews  the  rest 

satisfied,  i.  201. 
the  entry  of  lessee  (or  assignee  of  lessee)  need  not  be  shewn, 
i.  202  a.  233  a. 

[the  entry  is  not  traversable,  i.  202  a.] 
though  plaintiff  be  assignee  of  the  reversion,  L  233  a. 
n.  (c). 

IsecuSi  in  the  case  of  a  lease  at  will,  i.  203.] 
by  assignee  of  reversion  must  shew  the  assignment  to  ha?e 

been  by  deed,  i.  233  b.  234. 
attornment  need  never  be  stated,  i.  234  b. 
averment  of  life  of  particular  tenant,  when  necessary,  i.  235} 

235  a,  6. 
part  of  the   sum    demanded  may    be    remitted,  i.  285  a< 
n.  (6). 
pleas, 

non  est  factum^  after  profert  of  the  counterpart, 

it  will  be  a  fatal  variance,  if  the  lease  was  not  executed 
by  the  plaintiff,  ii.  417  a.  n.(a). 
eviction,  i.  204.  n.  (2).  n.(e).  n.(/)-  ii.  181  a.  n.(jff).    See 

tit  Eviction, 
nil  habuit  in  tenemetUiSy  i.  276  c  325  a, 

replying  by  estoppel  to,  i.  276.  276  d.  325  a. 
consequence  of  replying  otherwise,  L  276.  276  e. 
demurring  to,  i.  325  a.  326. 

bad,  as  against  assignee  of  lessor,  when,  ii.  418  e.  n.  (d). 
replication, 

whether  it  is  a  departure  for  the  pkintiff  to  allege  that  he  had 
no  reversion,  ii,  418  dL 
on  a  covenant  in  a  demise^ 

the  demise  must  be  stated  to  have  been  by  deedy  and  a  sufficient 
part  set  out,  i.  276.  n.  (1). 
for  use  and  occupation^ 

plaintiff  need  not  state  any  of  the  particulars  of  the  demise,  L 
203.  n.  (c). 

but  if  stated,  they  must  be  proved  as  laid^  ib. 
lies  at  common  law,  and  is  not  defeated  by  proof  of  a  demise  (not 
under  seal)  at  a  rent  certain,  ib. 
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DEBT,  continued. 

Action  of,  continued, 
on  a  parol  lease, 

if  it  be  a/  unll,  an  occupation  must  be  stated,  i.  203. 
does  not  lie  after  the  bankruptcy  of  the  lessee,  though  assumpsit 
does,  i.  241.  n.(b). 
for  double  value  after  notice  to  quit, 

1st  count  for  double  value,  —  2d  for  single  rent  —  tender  to  the  2d 
count  —  plaintiff  may  proceed  on  the  first,  though  he  take  the 
money  out  of  court,  i.  33/  n.  (A), 
on  a  leaM  of  tithes,  1  ^^^  ^.^   ^^^ 

for  not  setting  out  tithes,  J 

against  heir,  on  the  bond,  &c.  of  his  ancestor,  7  b,  et  seq.    See  tit.  Heir, 

for  arrears  of  an  annuity  for  life  charged  on   land^  lies  not,  as  long 

88  the  estate  of  freehold  continues,  i.   282.  n.  (^),  ii.  304^  304. 

n.(A). 

for  rent  accrued  after  death  of  lessee,  i.  1.  n.  (1).  Ill  a.  112.     See  tit. 

Execut&rs. 

i:^-  «♦  «««»«,^«  i-«  fir.,,    f  0*"  tenant  for  life  of  a  rent  charge,  i.  282  €l 
lies  at  common  law  for    I  ^^  ^^^^^^  ^^^  ^^  after  the  death  of 

executors,  &c.  |     cestui  qie  vie,  ib. 

by  the  king's  grantee  of  a  febm's  goods,  i.  271  6. 
onbondy 

several  bonds  may  be  declared  on  in  the  same  count  or  declaration, 

i.  288A,n.(l)- 
the  time  laid  in  the  declaration  cannot  be  varied  in  the  replication 

without  a  departure,  ii.  5  b. 
not  within  Statute  of  Limitations,  ii.  175  c.  [But  see  stat.3  &  4  W.4. 
c.  42.,  ii.  67  o.  n.  (A).] 
but  the  jury  may  presume  the  debt  to  be  discharged,  if  no 
interest  has  been  paid  for  20  years,  ib, 
pleas  to,  47^^.  48. 

of  performance  of  condition, 

if  all  the  matters  to  be  performed  are  in  the  affirmative, 
it  may  be   pleaded  in  the  words  of  the  condition,  ii. 
409  a.  n.(3> 
the  defendant  roust  crave  oyer  first,  ii.  409  n.  (2). 
of  defeasance,  ii.  47 Jfl  et  seq.     See  tit.  Defeasance, 

must  shew  it  to  be  by  matter  as  high  as  the  bond,  ii. 

a  release, 

if  obligee  release  one  of  several  obligors,  (whether  the 
bond  be  joint  or  joint  and  several,)  the  rest  may  plead 
that  fact  in  their  own  discharge,  ii.  47^^. 
where  the  bond  is  conditioned  to  indemnify,  ii.  84.  n.  (a).  See 

tit  Indemnity* 
where  the  bond  is  conditioned  to  perform  one  particular  duty, 
ii.  84.  n.  (a), 
the  only  plea  is  performance,  ib. 
covenant  not  to  sue, 

a  tingle  obligor  may  plead  this  as  a  release,  ii.  47  gg. 
if  the  covenant  be  not  to  sue  for  a  certain  time  it 
cannot  be  so  pleaded,  unless  in  the  same  deed, 
ib.  48. 
joint  obligors  cannot  plead  that  obligee  has  cove- 
nanted not  to  sue  one  of  them,  ii.  48. 

T  T  2 
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DEBT,  continued. 
Action  of, 
on  bondy 
pleas  to., 

solvit  ad  diem, 

if  the  condition  be,  to  make  the  obligation  void,  on  pay- 
ment of  A  sum  on  a  particular  day,  the  plea  most 
state  it  to  have  been  so  made,  though  it  may  have  been 
paid  before  the  day,  ii.  48  a. 

reason  of  this,  ib>  n.  (^). 
if  it  be  on  or  before  a  certain  day,  the  defendant  may 
plead  payment,  before  the  day,  ii.  48  a. 

proper  replication  thereto,  IL  48;  48  a.  n.  (A), 
tender,  &c.     See  tit  Tender. 

in  pleading  a  tender,  according  to  a  defeasance  in  cm- 
other  deedy  defendant  need  not  say  that  he  ahoayi  hat 
beent  and  still  is  ready  to  pay,  ii.  48  a. 

but  he  must  if  the  defeasance  be  in  the  same  deed,  ib, 
after  the  day,  not  a  good  plea,  ii.  48  b.  n.  (t). 
solvit  post  diem, 

given  by  stat.  Ann.,  ii.  48  a. 

a  post  obit  bond  is  within  the  statute,  ii.  486.  0.(1)^ 
a  bond  payable  by  instalments,  ib. 
cannot  be  pleaded  to  part  only,  ib. 
plea  of  payment  into  court,  bad,  ib. 
in  abatement, 

for  a  variance  between  the  sum  demanded  in  the  writ  (or 

queritur)  and  the  aggregate  amount  of  the  sums  in  the 

declaration,  i.  288  k.  n.  (a). 

9iS&\gnmentofbre(zches  under  8  &  9  W.  S.,  i.  57-  etseq.  iL  187, 187  a. 

upon  the  bond  of  an  ancestor^  action  against  the  heir,  ii.  Tb.ei  seq,  and 

see  tit.  Heir. 

action  against  heir  and  devisee  jointly,  ii.  Sc,€L  and  see  tit.  Decisee, 
upon  a  bond  to  perform  covenants  in  an  indenture^ 

the  defendant  cannot  crave  oyer  of  the  indenture,  containing  the 

covenants,  iL  404,  405. 

performance  cannot  be  pleaded,  without  craving  oyer  of  the  ooo- 

dition  of  the  bond,  and  setting  out  the  whole  substance  of  the 

indenture,  containing,  &c.  with  a  profert  of  it,  ii.  404.  n.  (a).  409l 

in  what  cases  it  may  be  pleaded  generality  i.  115.  n.  (1).  ii* 

410,411. 

the  parties  cannot  go  to  issue  upon  it,  L  103  dl  n.  (^). 
breeches  must  be  assigned  by  the  plaintiff  in  replica- 
tion, i.  103  d.  n.  (4). 

manner  of  doing  so,  i.  103  (^  e.  n.  (b). 
when  such  breaches,  &c  may  be  assigned  gene- 
rally y  ii.  410,  411. 
case  of  estoppel  where  recital  in  condition  of  the  bond 
varies  from  the  actual  covenant,  ii.  409.  n.  {b). 
on  a  bill  ofexchangey 

lies  against  the  acceptor,  at  least  by  the  drawer,  where  he  is  ako 
payee,  ii.  101  n.  n.  {d). 
on  a  prmnissory  notey 

payable  by  instalments,  lies  not  till  all  are  due,  (but  astmiqfot 
does),  ii.  303  a.  n«  (g). 
upon  an  awardy  \       ♦•♦    j     .^ 

on  a  bond  to  perform  an  awardy  J^®  ^^^  Awara. 
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DEBT,  continued. 

Action  of,  continued, 
upon  a  single  bill^ 

payment  may  be  pleaded  to  it  under  stat  4  Ann.  c  16.,  ii.  48  a. 
'    upon  ajudgmentj 

payment  may  be  pleaded,  under  stat.  4  Ann.  c.  16.,  ii.  48  a. 

may  be  had,  after  part  of  the  debt  has  been  levied  under  a  writ 

of  execution^  ii.  68  dy  e. 
bail  in  error,  not  necessary,  ii.  101.  n.  [But  see  101^.  n.  (/)>'} 
upon  a  judgment  or  recognizance^ 

does  not  lie  against  the  heir,  ii.  7  a.     See  tit.  ffeir. 

if  the  recognizance  be  not  pleaded  as  enrolled,  nil  debet  may  be 

pleaded,  ii.  67  b.  68.  n.  (a), 
nonjoinder  of  a  defendant  must  be  pleaded  in  abatement,  i.  291  e, 

n.  (e). 
on  a  recognizance  by  bail.     See  tit  JBaiL 
on  A  mortgage  deed,  i.  201.  n.  (n).     See  tit  Mortgage. 
upon  a  judgment  suggesting  a  devastavit,  i.  219  a.     See  tit.  Devastavit* 
assessing  damages  in,  1.  58.  n.  (1). 
DECLARATION, 

de  bene  esse,  ii.  61  a.  n.  (r). 

against  prisoners,  ii.  la.  n. (1).  n. (6). 

attorn ies,  under  the  old  practice,  ii.  1  a. 
in  inferior  court,  i.  74  a.  et  seq.     See  tit  Court 
by  an  assignee  of  a  term,  i.  112^.  n.  (1). 

against  him,  ib. 
commencement  of,  under  New  Rules,  i.  318.  n.  (jb), 
recital  of  writ  in,  i.  288  h.  n.  (a).  318.  n.  (3> 
not  required  since  New  Rules,  i.  288  k.  n.  (a), 
inducement,  i.  38  a.  n.  (3). 

matter  of  aggravation  in,  need  not  be  answered,  i.  28  c.  n.  (3). 
averment  of  performance  of  conditions  precedent,  i.  320  a.  n.  (4).  ii.  352. 

et  seq. 
defects  in,  cured  by  verdict,  i.  227,  228.  n.(l). 
how  entitled,  i.  40.  n.  (a), 
day  laid  in, 

when  it  may  be  varied  in  the  replication  without  a  departure,  i.  81  a. 
in  general  plaintiff  is  not  tied  to  it,  either  in  pleading  or  evidence,  ii. 
SoySb. 
place  laid  in,  i.  8  a.  85.  ii.  5  b.     See  tit.  Venue. 

good,  though  it  specify  a  less  sum  than  that  demanded  in  the  recital  of  writ, 
1.  288  JL  288  ^  n.  (a),  ii.  210  b,  c. 

so  in  proceeding  by  bill  in  K.  B.  if  the  sum  were  greater  than  in  the 
queritur,  i.  288  k,  n.  (a), 
fatal  variances  between  the  writ  and  declaration,  ii.  210  b,  c. 
affidavit  of  delivery  of,  to  detain  a  prisoner  in  custody,  ii.  la.  n.  (1). 

n.(*). 
several  counts  in.     See  tit  Counts. 

joinder  of  causes  of  action  in,  ii.  1 17  d — t.     See  tit  Joinder. 
general  demurrer  to,  when  some  counts  are  good  and  some  bad,  i.  285  b. 

n.  (9).     See  tit.  Demurrer. 
conclusion  of, 

by  churchwardens,  when  ad  damnum  ipsorum,  and  when  parochianorum, 

ii.  47  e. 
by  a  bailee,  must  be  ad  damnum  ipsiusy  ii.  47  e. 
when  plaintiff  is  out  of  court  for  want  of,  ii.  61  a. 

T  T  3 


/ 


554^  INDEX  TO  THE  NOTES. 

DECOY, 

action  for  disturbance  of,  i.  84.  n.  (b). 
DEDICATION, 

o^a  highway  to  thepublicy 

presumed,  when,  ii.  175 1,  m. 

presumed  by  building  a  street  on  a  man's  own  land,  ii.  175  /. 
the  presumption  prevented  by  the  erection  of  a  bar,  ib. 
though  afterwards  it  be  knocked  down,  i6. 
cannot  be  in  the  case  of  a  cul-^'-sac^  ib,  ii.  175  m. 
notwithstanding  stat  5  &  6  W.  4.  c.  50.,  ib. 
cannot  be  where  the  owner  of  the  inheritance  is  not  acquiescent,  ii. 

175  m. 
what  time  necessary  to  make  it  irreyocable,  ib. 
by  whom  it  may  be,  ib. 
partial  dedication,  ib, 
DEDIMUS  POTESTATEM, 

writ  of,  ii.  42  A.     See  tit  Recovery, 
DEED.     See  also  tit  Bond, 

alteration  of,  its  eifect,  ii.  206  c.  n.  (6).     See  tit  Alteration, 
the  indorsement  of,  is  part  of  it,  i,9d,  n.  (I). 

and  oyer  of  one  cannot  be  had  without  the  other,  ib, 
cross-remainders  in,  never  implied,  i.  186  {b).     See  tit  Cross-remaindir, 
misrecital  of, 

with  profert  after  oyer,  the  other  party's  remedy  against,  L  9  c  n.  (2). 
production  of, 

when  compellable,  i.  9  dy  e.  n.  (t). 
flealiflg  of, 

what  shall  be  a  sufficient  averment  of,  i.  291,  291  a,  320.  n.  (S).  ii.  62. 
of  demise, 

proper  way  of  declaring  upon,  i.  233,  233  a.  275  d,  276.  ii.  366.    See 
j  tit.  Proviso,    Entry.     Covenant, 

n  receipt  in» 

whether  it  be  conclusive  evidence  against  the  party  giving  it,  L  S25. 
325  a.  n.(<?). 
delivery  of, 

need  not  be  averred,  i.  291. 
deed  takes  effiBct  from,  ib,  n.  (c). 
is  essential  to  it,  ii.  626.  n.  {g), 
pleading  a  deed, 

remedy  of  other  side,  in  case  of  mis-statement  in,  i.  317.  ii.  366,  367. 
should  be  according  to  its  operation  in  law,  ii.  97  c — e. 

this  rule  does  not  apply  to  actions  on  deeds  of 
covenants  or  contracts,  ii.  97  d,  n.  (/). 
both  the  signing  and  sealing  must  be  averred,  i.  291.  ii.  47  ^y> 
in  a  declaration  may  be  by  a  testatum  exietit^  i.  274.  n.  (1).  ii.  318.  n.  {S\ 

but  otherwise  in  pleas  and  avowries,  i,  274.  n.  (1). 
may  be  pleaded  as  made,  indented  and  concluded  on  a  day  different  from 

ite  date,  i.  291.  n.  (c). 
description  in,   of  lands  under  a  per  wnnen,  should  be  omitted  in 
pleading,  ii.  305  b, 
action  on, 

the  deed  must  be  declared  on,  i,  277  a,  n.  (b), 
exception,  debt  for  rent,  ib, 
reason  thereof,  ib, 

the  plaintiff  need  not  set  out  more  than  makes  fbr  him,  ii.  366. 
not  within  Statute  of  Limitations,  32  H.  8.  c.  2.,  ii.  65  a,  n.  (8). 


INDEX  TO  THE  NOTES.  535 

DEED,  continued. 

lost  by  time  or  accident, 

pleaded  as  such  without  Siproferit  i.  9  a.  n.  (1). 

consequences  of  pleading  with  Aprofert,  i.  9  a.  n.  (1).  9  b,  n.  (d). 

lost  after  deelarcUion  ;  motion  to  put  off  trial  and  amend,  i.  9  b.  n.  (d). 

pleaded  as  lost  and  found  before  trial,  may  be  given  in  evidence,  i.  9  c. ' 
n,(d). 
m  the  hands  of  opposite  party, 

pleaded  to  be  so,  excuses  hprqfertj  i.  9  a.  n.  (1). 
so  if  destroyed  by  opposite  party,  ib, 

consequence  of  pleading  such  deeds  with  Aproferty  ib. 
stated  as  inducement,  profert  unnecessary,  i.  9  b,  n.  {d), 

so  where  party  pleading  it  claims  no  interest  under  it,  i.  9.  n.  (a), 
when  an  award  is  a  deed,  ii.  62  b,  ib,  n.  (g). 
general  words  of, 

may  be  restrained  by  a  particular  recital,  or  other  part  of  it,  ii.  48. 

of  gift, 

necessary  to  transfer  property  by  gift,  unless  there  be  an  actual  de- 
livery, ii.  47  c.  n.  (rf). 
detainer  of  by  widow, 

plea  in  dower  of,  ii.  44  d.     See  tit.  Dower, 
shall  never  be  set  aside  as  void,  if  by  any  construction  it  can  be  made  good, 

ii.  96  b, 
capable  of  a  twofold  operation, 

how  it  shall  be  construed  to  operate,  ii.  97  c.  n.  (e). 
if,  by  any  defect,  it  is  inoperative  as  the  sort  of  conveyance  intended,  the 
court  will,  if  possible,  construe  it  to  operate  as  any  other  sort  of  convey- 
ance, ii.  96  b,  et  seq. 
it  must  be  pleaded  according  as  the  party  intends  to  iue  it,  ii.  97  c,  d^  e, 
if  a  jury,  by  their  verdict,  undertake  to  collect  the  contents  of  a  deed,  and 
also  find  the  deed  in  Jubc  verba,  the  court  will  regard  the  deed  only, 
ii.  97e.  n.  (3). 
how  construed,  ii.  966.  n.  (1). 
craving  oyer  of,  and  then  demurring  for  a  variance,  &C.,  ii.  366 — 367  a.    See 

tit.  Oyer. 
defeasance  of,  ii.  47jfl  n-^l)-     See  tit  Defeasance, 
DEER, 

if  tenant  for  life  of  a  park  kills  so  many  that  there  are  not  sufficient  left  for 
the  stores,  it  is  waste,  ii.  259  a,  n.  (jp), 
DEFAMATION, 

oral.     See  tit  Slander. 
written.     See  tit.  LibeL 
DEFEASANCE, 

what  it  is,  ii.  47jf- 

if  in  the  same  deed  it  is  called  a  condition,  ib. 
it  must  contain  proper  words,  ib, 

a  letter  qflicence^  that  the  obligor  shall  not  be  sued,  amounts  to  one,  ib, 
it  must  be  by  matter  as  high  as  the  instrument,  to  be  defeated,  ib, 
a  release  to  one  of  several  obligors,  discharges  the  others,  whether  they  are 
bound  jointly,  or  jointly  and  severally,  ii.  ^7  ffff- 

it  is  otherwise,  if  the  obligee  covenant  with  him  not  to  sue  him,  ib. 
if  an  obligee  covenant  not  to  sue  the  obligor  at  all,  he  may  plead  it  as  a  re- 
lease, ib, 

secusy  if  the  obligee  covenants  not  to  sue  for  a  certain  Hme^  ib.  48. 
but  such  a  covenant  may  be  pleaded  if  it  is  in  the  same  deed,  ib. 
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DEFEASANCE,  continued. 

the  general  words  of  it  may  be  restrained  by  a  particular  recital,  or  other 

part  of  the  same  instrument,  ii.  48.  n.  (/). 
it  must  be  strictly  performed,  being  in  favo&r  of  the  obligor,  &c.,  ii.  48. 
if  it  be,  to  make  the  obligation  void  on  payment  of  a  certain  sum  on  a  par- 
ticular dayt  the  plea  must  in  form  state  it  to  have  been  so  made,  though 
it  may  have  been  paid  before  the  day,  ih. 
reason  of  this,  ii.  48  a,  n.  (^). 
if  it  be,  to  make  the  obligor  void  on  payment  on  or  before  a  certain  day, 
^   the  defendant  may  plead  payment  before  the  day,  ii.  48a.  . 

proper  replication  thereto,  ii.  48  a.  ih.  n.  (A), 
in  pleading  a  tender  according  to  a  defeasance  in  another  deed,  defendant 
need  not  say  that  he  always  has  been  and  still  is  ready  to  pay,  ii.  48  a. 
but  he  must,  if  the  defeasance  be  in  the  same  deedy  ib, 
payment  eifter  the  day  named  in  the  defeasant;e,  condition,  &c.  with  interest, 
may  now  be  pleaded  under  stat  4  Ann.  c  16.,  ib, 
but  not  a  tender  after  the  day,  ii.  48  b.  n.  t. 
it  may  be  made  after  the  condition  of  an  obligation  is  broken,  ii.  486.  n.(2). 
DEFECT  OF  FENCES.     See  tit  Fences. 
DEFECTS  IN  PLEADING.     See  tit  Pleading. 
DEFENCE, 

in  pleading,  full  or  half,  ii.  209  6,  c. 

no  formal  defence  now  required,  ii.  209  c.  n.  (g), 
DE  INJURIA.  See  tit  Z)e,  «tc.  at  p.  547.  in  this  index. 
DELIVERY, 

essential  to  a  deed,  ii.  62  b.  n.  (g). 
deed  takes  effect  from,  i.  ^91.  n.  (c). 

need  not  be  averred,  i.  291. 
an  award  is  complete  without,  ii.  62  b.  n.  (g), 
DEMAND, 

when  necessary  to  give  a  right  of  action,  i.  SSb.  n.  (2).  n.(c). 
tender  by  other  party  may  supply  place  of,  i.  33  b.  n.  (c). 
of  rent,  to  take  advantage  of  a  forfeiture,  i.  286  b.  287.  n.  (16). 
at  common  law,  i.  286  b,  287. 
dispensed  with  by  stat  4  Geo.  2.,  i.  287  a,  b,  c. 
to  recover  a  nomine  pceme,  i.  287  c,  d. 
of  money  on  an  award,  ii.  185,  186.  n.  (1).        • 
DEMAND  AND  REFUSAL, 

in  what  cases,  evidence  of  a  conversion  in  trover,  ii.  47  t.  ei  seq. 
DEMISE.     See  tit.  Lease.     Covenant.     Debt. 

the  word,  when  action  of  covenant  lies  on,  against  the  lessor,  after  an  coster 
by  him,  or  one  with  a  prior  title,  i.  322  a.  ib.  n.  {d).  ii.  178  a.  u.  (c). 
an  actual  eviction  is  not  necessary  to  support  the  action,  i.  322  b. 
'  the  word,  implies  a  power  to  lease,  ib. 
of  lands  without  a  title,  action  of  covenant  will  lie  for  lessee  without  an 
entry,  i.  322  ft,  c. 
DEMURRER, 

when  there  are  issuesboth  in  law  and  fact,  i.80.n.(l).  109.n.(l).  ii.  300,300& 
if  the  latter  are  tried,  first,  a  venire  should  be  taken  out  as  well  to  try 
t|ie  issues  as  to  assess  contingent  damages  on  the  demurrer,  i.  109- 
n.  (1).  ii.  300c/. 

but  if  the  demurrer  is  determined ^r;/  in  favour  of  plaintiffi 
and  he  is  content  to  take  damages  on  that  judgment  onlf, 
he  may  execute  a  writ  of  enquiry  thereon,  and  enter  a 
nolle  pros,  as  to  the  issues,  i.  109.  n.  (1). 

the  nolle  pros,  may   be   entered  at  aof 
time  before  final  judgment,  ib. 
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DEMURRER,  canHnued. 

this  can  be  done  when  defendant  demurs  to  one  part  of  the  declaration, 
and  pleads  to  the  other ;  or  when  he  pleads  one  plea  to  one  part  of 
the  declaration,  and  another  to  the  rest,  and  there  be  a  demurrer 
to  one,  and  an  issue  on  the  other,  i.  109.  u.  (a). 
•  proper  continuances,  ii.  300  a. 
judgment  on, 

proper  form  of,  i.  341  a,  342.  n.  (1).  n.  (g). 
for  plaintiff  in  a  plea  in  abatement,  ii.  210 1.  21 1.  n.  (3). 
defendant  in  a  plea  in  bar,  i.  80.  n.  (1). 
to  one  plea  out  of  several, 

if  they  all  go  to  destroy  the  action,  and  the  demurrer  be  determined 
far  defendant,  ^ndgment  of  nil  capiat  shall  be  entered,  notwithstand- 
ing there  be  issues  on  the  other  pleas,  i.  80.  n.  (1). 
who  is  to  haee  the  costs  of  the  issues,  if  tried,  ib.  n.  (6). 
upon,  advantage  may  be  taken  of  any  substantial  defect  in  the  preceding 
pleadings  of  the  party  demurring,  i,  285. 

but  not  on  a  demurrer  to  a  plea  in  abatement,  ib,  n.  (d). 
to  the  whole  declaration, 

of  these  several  counts,  some  good  and  some  bad,  the  plaintiff  shall  have 
judgment  for  the  good  ones,  i.  2856.  n.  (9).  [But  see  n.  (A).  iL 
379  a.  380.  n.(  14).] 

the  same  of  several  breaches  assigned  in  covenant,  i.  285  b, 

or  if  the  plaintiff's  demand  be  divisible,  i.  286,  286  a.  n.  (A), 
doctrine  of  demurrer  being  too  large,  i.  286.  n.  (A), 
special  causes  of, 

held  not  to  be  assigned  by  the  words  '*  repugnant,  double,  uncertain, 

and  wants  form,"  i.  159,  160.  n.  (1).  3376.  n.  (3). 
must  be  distinctly  explained,  i.  337  b.  n.  (3). 

a  special  demurrer  never  necessary  to  a  plea  in  abatement,  ii.  2  e.  n.  (r). 
confesses  all  matter  pleaded  formally,  and  all  informally  which  are  helped 

by  the  statutes,  i.  337  b.  n.  (3). 
if  a  plea  be  ever  so  informal,  beginning  and  ending  in  abatement,  yet  if  it  is 

meant  to  be,  and  is  in  substance  a  demurrer,  it  is  good,  ii.  129. 
to  a  plea  in  abatement,  ii.  2e.  n.  (r).  210^.  n.  (2).     See  also  i.  285.  n.  (d). 

ii.  210  h,  t.     See  tit  Abatement 
to  a  declaration  on  a  deed,  i.  9  c.  317-  ii.  367. 
on  oyer,  i.  9  c, 
without  oyer,  ii.  367. 
it  was  formerly  held,  that  when  a  demurrer  is  joined,  the  court  must  say 
whether  the  plea  is  mfficiens  or  minus  sufficiens  before  they  pronounce 
judgment,  i.  342.  n.  (5).  n.  (g). 
DEMYMARK, 

tender  of,  ii.  45  m. 
DEODANDS, 

defective  findings  of,  i.  356  a,  n.  (6). 

grantees  of,  not  compellable  to  plead  their  grants  to  inquisitions  returned  by 
coroner  since  stat.  4  &  5  Ph.  &  M.,  i.  271  a. 
DEPARTURE, 
in  pleading, 

what  it  is,  ii.  84  a,  b. 

instances  of  what  shall  be  so  accounted,  i.  1 17  a«  n.  (3).  326  b.  ii.  84  a, 
b,  c,  d,  e,f  189. 

as  to  timey  when  the  plaintiff  may  vary  in  his  replication  from  the 

day  laid  in  declaration  without  a  departure,  i.  81  a.  82.  ii.  5  6. 
as  to  place,  ii.  5  c,  d. 
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DEPARTURE,  conHnued. 
inpleadinffj  continued. 

whether,  after  alleging  a  demise  by  plaintiff,  he  can  reply  that  he  had 
no  reversion  without  a  departure,  ii.  418  d. 
bad  on  general  demurrer,  i.  117  a.  n.  (3).  ii.  84/     [But  see  n.  (^).] 
demurrer  the  only  method  of  taking  advantage  of  it,  ii.  84/  ff. 

DEPENDENT  {^g™?^ 

necessity  of  averring  and  proving  their  performance,  i.  320  a.  iL  107  &•  352. 

et  seq. 
rules  for  discovering,  i.  3206,  c,  <f,  e,/ 
DEPOSITIONS, 

of  a  witness  examined  upon  interrogatories  at  a  judge's  chambers  sufBdeDtiy 
proved  by  an  tfiiea^min«c/copy,  attested  by  the  judge's  signature,  i.  189.ii^a). 
on  coroner  s  inquest     See  tit.  Coroner. 
DESCENT, 

when  the  heir  takes  by,  and  when  by  devise,  ii.  8^,  A,  t. 
how  stated  in  a  declaration  against  heir,  ii.  7/. 
DESCENT  CAST, 

after  31st  December,  1833,  shall  not  toll  the  entry,  i.  319  e.  n.  (t). 
DETAINER, 

of  deeds  by  widow, 

plea  of,  in  dower,  ii.  44  d.    See  tit  Dower, 
DETINET, 

executor  chargeable  in,  i.  1.  n.  (1).  336.  n.  (10). 
action  by  executor  in,  i.  112.  n.  (1). 
DETINUE, 
action  of, 

the  great  certainty  required  in  the  description  of  the  things  sought  to 

be  recovered,  ii.  74  6,  c. 
the  bailment  in  the  declaration  is  not  traversable,  ii.  84/.  n.  (/)• 
the  property  need  not  be  averred  to  be  the  plaintiff's,  ii.  379,  S79a.  n.  (a), 
joinder  of,  with  other  causes  of  action,  ii.  117  d»     See  tit  Joinder. 
for  a  herioU  ii*  168  b. 
DEVASTAVIT, 

ancient  practice,  after  sheriff's  return  of  to  ^JLfcu  de  bonis  iestatorisy  i.  219. 
upon  a  return  of  nulla  bona^  i.  219,  219  a. 
scire  Jieri  enquiry,  i.  219  a. 

plaintiff  not  entitled  to  costs,  unless  the  executor  appeared  and 
pleaded  to  the  sci.fa.^  i.  219  a. 

but  now  otherwise,  by  st^t  3  &  4  W.  4.  c  42.,  ib.  n.  (t). 
modern  action  o^debt  on  the  judgment  suggesting  a  devastavit,  i.  219a. 

is  in  the  nature  of  debt  by  simple  contract,  i.  217  <^ 
n.  (4). 
its  foundation,  the  judgment  against  the  executor,  i.  219&. 
cannot  lie  upon  a  judgment  against  the  testator,  ib. 

nor  a  bond,  i.  217  d.  n.  (3).  219  b. 
lies  against  the  executor  of  the  executor,  without  a  previous  scirt 

facias,  u2l9c. 
lies  for  an  executor,  i.  217  ^. 
may  be  brought,  but  is  not  usually,  without  a  previous  JL  fa^oa  the 

judgment,  i.  219  b,  c, 
the  sheriff  may,  if  he  please,  return  it  to  the^S.  fa.  de  bon.  testator.,  I 

219  c. 
an  affidavit  is  necessary  to  hold  the  executor  to  bail,  i.  218,  219.  n.(6)« 
secus,  if  the  sheriff  return  a  devastavit,  ib. 
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DEVASTAVIT,  continued. 

evidence  necessary  for  plaintiff,  i.  219  c. 

under  nil  debet  or  not  guilty,  the  executor  might  formerly  shew 
all  matters  for  his  discharge,  i.  219.  n.  (7)-  [But  see  now  i. 
38.  n.  (o).]  . 

rules  applying  both  to  sci.  fa.  enquiry  and  action  of  debt  on  a  devastavit^ 
i.  219e. 

1.  executor  may  traverse  the  devastavit^  ib, 

2.  executor  cannot  plead  ^/«ne  administravity  ib.  219  d.  337. 

3«  proceeding  by  neither  method  can  be  had  against  the  husband  of 
an  executrix,  who  dies  after  a  judgment  de  bon,  testator,  against  her 
and  her  husband,  i.  219  d!,  but  see  219  d.  n.  (o). 
it  lies  by  stat.  SO  Car.  2.  against  the  executor  of  an  executor,  i.  219  dL 

and  he  cannot  plead  that  his  testator  plene  administravitj  but  he  may 
plead  pUne  administravit  for  himself,  i.  219tf. 
distinctions  between  action  against  executor  and  against  executor  of  execu- 
tor, i.  219/. 

it  is  not  sufficient  for  the  second  executor  to  plead  that  he  has  fully 
administered  the  goods  of  the  original  testator,  i.  219/  n.  (a). 
DEVIATION, 

by  an  insured  vessel,  what  shall  constitute,  ii.  201  ffy  h, 
DEVISE.    See  tit.  WiU. 

when  the  heir  takes  by  devise,  and  when  by  descent,  ii.  Sg,  hy  >•>  ib.  n.  (^z), 
of  a  right  of  entry,  whether  good,  i.  319  a,  b.     [See  ii.  388  a.] 

when  to  be  pursued,  if  at  all,  i.  319  6,  c.  n.  (cQ. 
executory.     See  tit.  Executory  Devise. 
of  a  use  before  the  stat,  i.  253  a.  254.  n.  (5). 

of  a  house  and  its  appurtenances,  what  shall  pass  by,  ii.  400  a.  401,  401  a. 
to  several  sons,  '^  if  one  die^  the  other  to  be  his  heir,''  bad  for  uncertainty, 

ii.  386  a. 
fraudulent    See  tit.  Devisee. 
DEVISEE, 

is  as  much  favoured  as  the  heir,  where  there  is  no  ambiguity,  i.  185.  n.  (5). 
may  have  an  action  on  a  covenant  made  to  his  devisor  for  good  title,  ii. 

181  c.  n.  (A), 
action  against,  jointly  with  the  heir,  on  the  obligation  of  the  devisor,  ii.  8  r,  d,  e. 
at  common  law  there  was  no  remedy  against  the  devisee,  ii.  8  c, 
stat  3  W.  &  M.  c.  14.  making  devises  fraudulent  as  against  specialty 
creditors,  ib. 

object  of  the  act,  ii.  8/ 

sect  7.  provisions  in  case  of  alienation  by  devisee,  ii.  8  e, 

the  stat  does  not  extend  to  dispositions  made  by  deed 
in  the  lifetime,  ii.  8/ 

nor  to  covenants  of  the  devisee,  being  confined  to 
debts,  ib.    [But  see  1 W.  4.  c.  47.,  ib.  n.  (ar).] 
exceptions  of  the  statute  as  to  devises  to  pay  debts  and  portions ; 

how  construed,  ii.  8/  g,  n.  (y). 
form  of  declaration  under  the  statute,  ii.  8/.     See  tit  Heir. 
not  liable  to  be  sued  alone,  where  there  was  no  heir,  ii.  8e.  n.(«). 
repeal  of  stat  3  W.  &  M.  and  substituted  enactments  of  stat  1  W.  4. 
c.  47.,  ii.  8  d,  e.  n.  (s). 
DIES  DATUS,  ii.210/. 
DILAPIDATIONS, 
action  for, 

lies  at  law  for  a  succeeding  rector  against  his  predecessor,  i.216  b.ii.(a). 
lies  against  the  executor  of  a  rector,  ib. 
reasons  thereof,  ib. 
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DILATORY  PLEA, 

could  not  be  pleaded  after  a  general  imparlaoce,  ii.  2  c. 
can  of  no  sort  be  received  without  an  affidavit  of  its  truth,  ii.  210  e. 
DIMINUTION.    See  tit  Error. 
DISCLAIMER, 

of  landlord's  title, 

dispenses  with  notice  to  quit,  i.  277* 

what  is  a  sufficient  disclaimer,  ib,  277  a. 
must  be  before  day  of  demise,  i.  277. 
is  no  forfeiture  so  as  to  determine  a  lease  for  a  term  of  years,  1. 277  a. 
DISCONTINUANCE, 
of  an  action, 

by  the  plea  leaving  part  of  the  declaration  unanswered,  i.  28  b.  n.  (3). 

n-  iff)' 
by  want  of  imparlance  from  bill  to  plea,  iL  2  a,6.  n.  (2).  [See  ib»  n.(/).] 
cured  after  verdict  or  judgment  by  default,  i.  228  <?.  ii.  2  a.  n.  (2). 
formerly  synonymous  with  nonsuit,  \A95(L  n.  (t). 
not  allowed  in  a  writ  of  right,  ii.  ^5Jl 

permitted  after  demurrer  argued  and  allowed,  upon  payment  of  costs, 
ii.73. 

amendment  usually  substituted,  t6. 
afler  rule  for  a  new  trial,  who  to  pay  costs  of  trial,  ii.  73.  n.  (a), 
allowed  after  a  special  verdict,  but  not  after  a  general  one,  ii.  73. 
or  after  a  writ  of  enquiry  executed  and  returned,  ib. 
or  after  a  peremptory  rule  for  judgment  on  demurrer,  ib,  73  a. 
considered  as  plaintiff's  own  act,  i.  195  e.  n.  (t). 

distinction  in  this  respect  between  and  nonsuit,  t^.  i.230a.  n.  (e). 
of  an  estate, 

worked  by  tenant  in  tail  in  possession  levying  a^ii«,  i.  258  a.  319i/. 

[See  ib,  n.  (A).] 
not  worked  by  a  Jine  levied  to  a  stranger  by  tenant  in  tail,  after  an 
innocent  conveyance  to  another,  i.  261  b, 
but  it   is,  if  levied  before,  or  after,  in  pursuance  of  a  covenant 
in  an  innocent  conveyance,  ib. 
after  December  31. 1833,  shall  not  defeat  any  right  of  entry,  i.  261c. 

none  shall  make  but  he  who  is  seised  of  an  estate  tail  inposseuion, 

i.26lA.  n.(A). 
by  a  feoffment,  i.  261  &»  c.     See  tit.  Feoffment 
DISSEISIN, 

entry  after,  has  relation  to  the  time  of  the  disseisin,  i.  277/ 

makes  a  will  good  of  lands  deyised  by  a  disseisee,  ib, 
fine  levied  by  a  disseisor  can  only  be  avoided  by  entry,  i.  319  tf. 

what  shall  constitute  such  a  disseisor,  i,3i9e,f.  n,{d). 
of  both  lessor  and  lessee, 

its  consequences,  i.  319  e.  n.  (/). 
DISTRESS, 

for  a  rent  charge, 

the  goods  of  a  stranger  may  be  seized,  ii.  290.  n.  (n), 
a  man  may  distrain  for  rent,  and  avow  for  heriot  service,  i.  23  6.  n.  (m). 
for  poor  rates  under  several  warrants,  one  of  Which  is  bad,  ib. 
FOR  Rent, 

avowry  for,  see  tit.  Replevin. 

plea  of  justification  for,  in  trespass,  ii.  285  a.  n.  (k). 

the  general   form  given   for  avowries  by  stat.  Geo.  2.  cannot  be 
employed,  ib. 
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DISTRESS,  continued. 
FOR  Rent, 

plea  of  justification  for,  in  trespass, 

where  the  goods  have  been  followed,  as  fraudulently  removed,  the 
defence  must  be  pleaded,  ii.  284  c.  n.  {d,) 
how  it  should  be  pleaded,  ii.  285  a.  n.  (k), 
must  be  made  on  some  part  of  the  demised  premises,  ii.  284.  n.(2).  n.(a). 
cannot,  therefore,  be  on  land  on  which  the  tenant  has  a  mere 
easement  or  profit,  ii.  284'.  n.  (a), 
exception  of  the  case  of  landlord  seeing  the  tenant  driving  the 
cattle  off  the  premises  —  at  common  law,  ii.  284<,  284<  a. 
by  Stat.  8  Ann.  and  1 1  Geo.  2.  of  fraudulent  removals,  ii.  284  a. 
bond  fide  purchasers,  ii.284a,  h, 
creditors,  t6. 

penalty  under  the  statute  against  those  assisting  in  the 

fraudulent  removal  —  how  incurred,  ii.  284  a,  h,  n.  (6). 

when  the  landlord  may  proceed  by  action  or  summary 

conviction,  iL  284  b,  n.  (6). 
plea  justifying  under  the  statute,   must  shew  that  the 

goods  were  the  tenant's,  ii.  284  b.  n.  (6). 
proper  form  of  plea,  where  breaking  the  house  is  charged 

as  well  as  taking  the  goods,  ii.  284  b.  n.  (b). 
the  statute  does  not  apply  to  goods  fraudulently  removed 

before  any  rent  is  due^  ii.  284  a,  b.  and  n.  (c). 
the  statute  applies  to  overt,  as  well  as  clandestine  re- 
movals, ii.  284  b.  n.  (c). 
what  is  ^fraudulent  removal,  ii.  284  c.  n.  (c). 
it  must  be  shewn  that  no  sufficient  distress  was  left,  ib. 
the  defence  under  the  statute  must  be  pleaded  in  trespass, 
ii.  284  r.  ib,  n.  (d), 
in  what  manner  to  be  made, 

breaking  doors,  &c  at  common  law,  ii.  284  c. 
by  Stat.  11  Geo.  2.,  ii.  284  cf. 

construction  of  this  statute,  ii.  284  d.  n.  (y*). 
time  when  to  be  made, 

the  distress  cannot  be  made  till  after  the  day  on  which  the  rent 
is  due,  ii.  284  d. 

at  common  law  cannot  be  made  after  the  term  is  expired,  i. 
288.  ii.284c/,  e. 

exception  —  way-going  crops,  ii.  284  e.  ib.  n.  {g), 
alteration  of  the  law  by  stat.  8  Ann.,  i.  288  a,  ii.  284«. 

to  what  cases  the  statute  applies,  ii.  284  c. 

285.  n.  (A), 
an  avowry  or  plea  justifying  such  distress 
must  shew  that  defendant  took  by  virtue 
of  the  statute,  ii.  284  c.  285. 
what  may  be  distrained, 

cattle  of  a  stranger  coming  on  the  land  by  defect  offences  —  when, 

ii.  290.  n.  (6).  n.  (7). 
cattle  of  a  stranger  put  in  to  graze  for  a  night,  on  their  way  to  a 

fair,  ii.  290  a.  n.  (7).  n.  {q). 
exemptions  from  distress,  ii.  290  a.  n.  (^). 

cattle  of  a  stranger  turned  on  by  landlord's  consent,  ii.  290. 
cattle  &c.  going  to  or  at  fairs  or  markets,  tb. 
things  delivered  to  a  person  exercising  a  public  trade  to  be 
carried,  wrought,  or  managed,  ib.  ii.  290  b. 
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DISTRESS,  continued. 
FOR  Rent, 

exemptions  from  distress,  continued. 

things  in  the  personal  use  or  occupation  of  a  man,  ii.  2905. 
things  in  custodid  legisy  ib. 

growing  crop  seized  under  9,fi.fa.y  ib. 
not  goods  seized  by  a  messenger  in  bankruptcy,  ib, 
fixtures  cannot  be  distrained,  ii.  259  c.  n.  (r). 
the  owner  of  goods  distrained  on  the  premises  may  bring  assumpsit 
against  the  tenant  for  the  money  paid  for  their  redemption,  i.  264  e. 
n.(c> 
the  landlord  cannot  distrain  unless  there  be  an  actual  demise  at  a  fixed 
rent,  ii.  285.  n.  (t). 
therefore  not  on  an  agreement  for  a  lease,  ib. 
there  can  be  no  distress  where  the  lease  is  partially  void,  i.  204>  a.  n.  (/). 
no  distress  for  a  rent  reserved  on  a  lease  without  deed  of  a  corpo- 
real and  incorporeal  hereditament,  ii.  303  a.  n.  (A), 
when  executors  may  distrain,  i.  282,  282  a.  n.  (y). 

of  tenant  for  life,  by  virtue  of  stat  32  H.  8.,  i.  282. 
of  lessor  for  years  seised  in  fee,  i.  282  a.  n.  (y). 
of  termor  for  years,  who  has  underlet>  ib. 
power  of  distress, 

in  default  of  non-payment,  may  be  put  into  execution  without  a 
demand  on  the  precise  day,  i.  287  d. 
after  a  forfeiture, 

waives  it,  i.  288  a. 
trover  will  not  lie  for  landlord,  for  goods  taken  under,  it  47  b,  n.  (c). 
could  not  be  sold  at  common  law,  i.  277  ^  e.  n.  (3). 
in  what  cases  it  may  be  now,  i.  277  d.  n.  (3). 
cannot  at  thb  day,  taken  damage  feasant,  ib. 
tender  of  rent,  &c.  between  distress  and  impounding,  good,  i.  347  a. 

n.  (b). 
second, 

regularly  a  man  should  distrain  for  the  whole  at  once,  i.  201. 
in  case  of,  it  should  be  shewn  that  there  was  not  sufficient  on  the 
premises  at  the  time  of  the  first  distress,  i.  201. 
or  that  the  value  was  mistaken,  ib. 
when  a  first  is  found  by  jury  under  17  Car.  2.  to  be  of  less  value 
than  the  arrears,  a  second  may  be  had,  ib. 
FOR  A  Heriot,  ii.  168  a. 
Damage  Feasant, 

when  cattle  that  have  escaped  through  defect  offences  can  be  distrained 

as,  ii.  285  6,  c. 
shall  not  be  pleaded  in  bar,  (instead  of  an  avowry)  to  a  declaration  in 

replevin,  ii.  285  6. 
by  a  commoner,  1  of  cattle  that  surcharge  the  common,  i.  346  e.  353.  t&. 
by  the  lord,         J      n.  (/). 
trover  lies  for  the  owner  to  recover  goods  taken  under  a  wrongful  distress, 

but  not  under  an  irregular  or  excessive  one,  ii.  47  bb.  n.  (x). 
in  what  case  under  an  extent  for  the  king's  debt,  goods  distrained  may  be 
taken,!.  219A.ii.  70^. 
DISTRIBUTIONS, 

statutes  of,  how  they  affect  the  disposal  of  an  intestate's  personal  property 

in  the  province  of  Yorkt  Wales,  and  London,  ii.  67.  n.  (/). 
of  an  intestate's  personal  estate,  shall  be  accoiding  to  the  law  of  the  place 
at  which  he  was  domiciled  at  the  time  of  his  death,  i.  275.  n.  (/). 
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DISTRIBUTIVE  AVERMENTS, 
in  plea,  i.  28.  n.  (t). 

in  claimiog  rights  of  common,  rights  of  way,  &c^  ii.  17(5  /•     See  also  i.  345* 
n.  (a). 
DISTRINGAS, 

against  the  sheriff,  directed  to  the  coroners,  for  not  paying  over  the  money 

after  a  venditioni  exponas^  ii.  47  ee.     See  tit  Sheriff, 
nuper  vicecomitem^  iL  47  dd. 

its  form,  and  when  it  should  issue,  ib. 
DIVERS  DAY  AND  TIMES,     See  tit.  Trespass. 
DIVISIBLE  ALLEGATIONS, 

in  declarations,  i.  286,  286  a.  n*  (A), 
in  pleas,  i.  28.  n.  (d). 

in  claiming  rights  of  common,  i.  S45.  n.  (a),  ii.  175  e. 
in  claiming  rights  of  way,  &c*  ii.  175  /• 
DIVORCE, 

a  vincfido  nuUrimoniij  defeats  dower,  ii.  46  a. 

but  a  tnensa  ei  toro  does  not,  ib. 
plea  of,  in  a  writ  of  dower,  ii.  44  c. 
DOCKETTING  JUDGMENTS,  ii.  9  c. 
DOG, 

in  an  action  for  killing, 

it  is  sufficient  justification  to  state  that  the  dog  was  in  a  warren  pursu- 
ing the  coneys,  or  in  a  park  chasing  deer,  and  therefore  defendant 
killed  him,  i.  84.  u.  (S). 

secusy  in  other  places,  ib.  n.  (c). 
spears, 

right  to  set,  i.  84  a.  n.  {d). 
DONATIO  MORTIS  CAUSA, 

there  must  be  an  acHuU  delivery  to  the  donee,  or  some  one  for  him,  in  order 
to  transfer  the  property,  ii.  47  c.  n.  (d), 
DOUBLE  ASSURANCE,  ii.  204. 
DOUBLE  RENT, 

notice  by  tenant  entitling  landlord  to,  i.  276  e.  n.  (a\ 
DOUBLE  VALUE, 

notice  by  landlord  to  entitle  him  to,  i.  276  e.  n.  (a). 

what  is  a  sufficient  demand  of  possession,  i.  276  d.  n.  (a). 
DOVE-HOUSE, 

if  tenant  for  life  of,  kill  so  many  doves,  that  there  are  not  sufficient  left  for 
the  stores,  it  is  waste,  ii.  259  a.  n.  (p). 
DOWER, 

in  what  cases  the  wife  is  eniided  tOy 

she  is  entitled,  if  ai  any  time  during  the  coverture^  the  husband  is  seised 
in  fee  simple,  fee  tail  general,  or  as  heir  in  special  tail,  she  being  then 
nine  years  old,  ii.  45  o.  n.  (5). 

it  does  not  matter  whether  she  has  issue  by  him  or  not,  ib. 
she  is  entitled  to  be  endowed  of  those  tenements  only,  which  her  issue 

may  inherit  as  heir  to  her  husbandy  ii.  45  o.  n.  (5). 
the  wife  of  2l  joint-tenant  in  fee  is  not  dowable,  t^. 
the  wife  is  entitled,  though  the  husband  has  only  a  seisin  in  law,  ib. 
[See  Stat  3  &  4  W.  4.  c.  105.,  ii.  45  o.  n.  {g).'\ 
but  not  if  the  seisin  of  her  husband  be  dejflMiedj  ii.  46. 
whether  she  is  ever  dowable  of  a  reversion,  which  descends  on  her  hus- 
band, already  tenant  for  life,  with  contingent  remainders  over,  ii.  382, 
382  a,  b. 
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DOWER,  continued, 

in  johat  cases  the  wife  is  etititled  to,  continued. 

she  is  dowable  of  a  bctsefecy  passed  to  her  husband  under  an  innocent 
conveyance  from  tenant  in  tail,  i.  260. 

but  her  dower  is  determinable  by  death  of  tenant  in  tail,  i.  261  c. 
n.  (3).     [But  see  n.  {my} 
it  is  not  necessary  that  the  husband  should  die  seised,  ii.  46.  n.  (5). 
if  he  aliene.the  land,  it  is  subject  to  her  dower,  ib. 
she  shall  have  the  improved  value,  ii.  46.  n.  (A), 
case  of  alienation  to  several,  ib, 

by  stat  3  &  4  W.  4.  c.  105.  widow  not  dowable  where  husband 
alienes  or  charges  the  land,  ib* 

or  where  the  land  was  conveyed  free  of  dower,  t&. 
or  where  he  has  barred  him  by  his  will,  ib. 
no  bequest  to  her  shall  bar  her,  ib. 
to  .what  cases  the  Act  extends,  ib. 
she  is  not  entitled,  after  a  divorce  a  vinculo  matrimonii,  ii.  46  a. 

hut  she  is,  after  a  divorce  a  mensd  et  toro,  ib. 
if  she  elope,  and  live  with  her  adulterer,  she  is  not  entitled,  ii.  46  a. 

n.  (i). 
she  is  not  entitled,  if  her  husband  were  seised ^br  an  instant,  or  as  an 

^instrument,  ii.  46  b. 
if  cestui  qui  use  between  stat.  1  R.  3.  and  27  H.  8.  had  made  a  feoff- 
ment, his  wife  was  not  entitled,  ib, 
nor  is  now  the  wife  of  a  feoffee  to  uses,  executed  under  stat. 
H.  8-  ib. 
there  is  no  dower  of  a  trust  estate,  ib,  [But  see  stat.  3  &  4  W.  4.  c.  105., 
ii.46ft.  n.(A).] 

nor  of  an  Equity  of  Redemption  in  fee,  ib, 
she  is  dowable  of  tithes  since  stat.  32  H.  8.,  ii.  46  b, 
she  is  dowable  of  mines,  ii.  46  6.  n.  (m). 
she  is  not  dowable  of  copyhold,  unless  by  custom,  ii.  46  c, 

if  there  be  a  custom,  she  shall  have  the  benefit  of  the  laws  for  the 
recovery  of  dower  in  freehold ;  and  therefore  damages  uodei 
stat.  of  M erton,  t6. 
an  alien,  friend  or  enemy,  is  not  entitled,  ii.  46  c, 

unless  married  by  the  king's  special  licence,  ib, 
dower  may  be  barred  by  a  recovery  or  fine  by  husband  and  wife, 
ii.  42/). 
the  heir  cannot  vouch  in,  ii.  32. 

nor  in  quod  ei  deforceat,  for  lands  claimed  as  dower,  ib, 
tenant  in, 

a  quod  ei  deforceat  may  be  had  by,  under  the  stat  of  RuMand,  ii.  38. 
liable  to  waste  at  common  law,  ii.  252. 
*  ejectment  will  not  lie  for,  before  it  is  assigned,  ii.  44  dL  n.  (t). 
Writ  of,  unde  nihil  habet, 

not  abolished  with  other  real  actions,  ii.  43.  n.  (a), 
lies  only  against  the  tenant  of  the  freehold,  ii.  43. 
the  prcBcipe  and  form  of  the  writ  thereon,  ib. 

the  great  exactness  necessary  in  the  writ^  ib, 
the  sheriff's  warrant,  its  form,  ii.  43  a, 
the  summons, 

must  be  made  on  the  land  by  two  summoners,  whether  tenant  is 

there  or  not,  ii.  43,  43  cr. 
never  actually  made,  ii.  45  c. 
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DOWER,  conHnued. 

Writ  of,  unde  nihil  habbt, 
the  summons^ 

DO  notice  of  summons  by  demandant  is  necessary  —  but  by  IS  Eliz. 
a  proclamation  must  be  made  at  the  church -door  of  the  parish 
where  the  lands  lie,  ii.  4S  a. 
the  proclamation  must  be  fourteen  days  before  the  return  of 

the  writ,  ii.  43  a. 
it  must  be  at  the  parish  church-door,  though  it  lies  in  ano- 
ther county,  ii.  43  b. 
if  the  lands  lie  in  several  parishes,  a  proclamation  at  the 
church-door  of  one  is  sufficient,  ii.  43  6. 
its  form,  ii.  43  a, 

is  returnable  on  the  day  of  the  return  of  the  writ,  ib. 
rC'Summons  unnecessary,  but  may  be  by  custom,  ii.  43  cL  n.  (2). 
the  sheriff's  return,  its  form,  ii.  43  a,  b. 

it  must  appear  therein  that  the  land  lies  in  the  parish  where  the 

proclamation  of  summons  was  made,  ii.  436. 
it  is  not  sufficient  to  return  that  the  sheriff  proclaimed  the  "  con- 
tents of  the  writi"  for  he  must  proclaim  that  he  made  summons 
on  the  land,  ib, 

he  may,  however,  return  that  he  made  proclamation  of  the 
said  summons  according  to  the  form  of  the  stat,  ib, 
essoin, 

the  tenant  is  entitled  to  an  essoin  at  the  return  of  the  summons, 

ii.  43  b. 
it  cannot  be  entered  by  attorney,  ib. 
after  the  entry  of  an  essoin,  the  demandant  should  adioum  the 

essoin)  or  tenant  may  rule  him  and  sign  a  non  pros.,  ib, 
if  tenant  do  not  enter  it  on  the  return  of  the  summons,  demandant 
may,  on  the  day  after  (the  day  of  exceptions)  enter  a  ne  red- 
piatur^  ib. 
grand  cape, 

should  issue,  if  tenant  does  not  appear  at  the  return  of  the  sum- 
mons or  enter  an  essoin^  or  if  having  entered  an  essoin^  he  ap- 
pears not  at  the  day  of  adjournment^  ii.  43  b, 
form  of  the  writ,  when  the  default  is  for  not  appearing  on  the 
return  of  the  summons,  ii.  43  c. 

when    for  not  appearing  on   the  adjournment  day  of  the 
essoin,  ib. 
alias  grand  cape,  if  the  sheriff  do  not  return  the  writ^  ib. 
sheriffs  return  to  the  writ,  its  form,  ib. 

if  tenant  appears  not  at  the  return,  demandant  is  entitled  to  judg- 
ment of  seisin,  and  writ  of  enquiry  of  damages,  ib. 
if  tenant  appears  at  the  return,  demandant  may  wave  the  default 
and  take  an  appearance,  ib. 

ancient  practice  in  this  matter,  ib. 
never  lies  after  an  appearance  in  chief  by  the  tenant,  ii.  45. 
See  page  45  d.  and  tit.  RigJu,  Writ  of. 
petit  cape, 

must  issue,  in  case  of  a  nihil  dicit  or  default  in  a  term  subsequent 

to  the  appearance,  ii.  45. 
difference  in  form  between  a  grand  and  petit  cape,  ib. 
the  count, 

its  form,  ii.  43  c2.  44. 

if  the  land  lie  in  several  parishes,  it  is  best  to  specify  the  parti- 
culars in  each  parish,  ii.  44. 
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DOWER,  continued. 

Writ  of,  undb  nihil  habet,  continued, 
the  count,  continued. 

it  must  demand  a  third  part  of  the  whole  premises,  and  not  a 
certain  quantity,  though  in  truth  a  third  part  of  the  whole*  ii. 44. 
the  word  <<  tenement "  is  too  uncertain,  and  judgment  will  be  re- 
versed for  the  fault,  ii,  44.  ib.  n.  (c). 
if  the  lands  be  o^  gavelkind  tenure,  and  it  demand  a  third  part,  the 

tenant  should  aver  the  fact,  and  plead  the  custom,  &c.»  ii.  44. 
in  what  cases,  and  at  what  time,  the  demand  may  be  abridged, 
ii.  44  a,  b, 
view, 

in  what  cases  at  common  law  tenant  might  pray  a  view,  ii.  44  a. 
by  Stat,  of  Westm.  2.  in  cases  of  alienation  to  the  tenant  or  his  an- 
cestor the  view  is  taken  away,  ii.  44  a. 
the  court  would  at  present  disallow  the  plea  in  all  cases  of 

dower  —  semble,  ii.  44  a. 
counterplea  by  the  demandant,  ii.  44  a. 

the  word  "  alienavit "  when  proper,  t^. 
a  view  may  be  prayed  before  the  count,  ib. 
issue  may  be  taken  on  the  counterplea,  ib. 

judgment  against  tenant,  on  demurrer  to  the  counterplea,  is  pe- 
remptory, ib. 
after  a  view  granted,  tenant  is  again  entitled  to  an  essoin,  and 
demandant  must  count  de  novo,  ib. 
imparlance, 

is  not  to  be  granted,  ii.  44  a. 
pleas  in  abatement, ' 
aneietit  demesne, 

may  be  pleaded,  though  tenant  does  not  appear  till  the  return 
of  the  grand  cape,  ii.  44  6. 
marriage  of  demandant  pending  the  action,  ib* 
non- tenure, 

not  properly  a  plea  in  abatement,  ii.  446. 
may  be  pleaded  as  to  part,  with  a  plea  in  bar  to  the  rest,  ih. 
in  such  case  demandant  may  admit  the  plea,  and  abridge 
her  demand  to  the  residue,  ib. 
pleas  in  bar, 

1.  denying  the  right  of  the  demandant  to  any  dower  at  all,  ii.  446. 
feoffment  by  demandant's  husband,  and  subsequent  aUtthU  of 
treason,  ib. 

replication  thereto  of  a  pardon,  insufficient,  ib. 
ne  ungues  seisie  que  d&wer,  ib. 

under  this  the  tenant  may  shew  that  the  land  is  copy- 
hold, ii.  46  c. 
ne  ungues  accouples  en  loyal  matrimonie,  ii.  44  c. 

replication,  alleging  marriage  in  a  certain  diocese  —  the 
court  will  send  to  the  bishop  to  certify  whether  there 
was  a  marriage,  ib. 

the  certificate  must  assert  positively  or  deny  the 

fact,  and  not  state  evidence,  ib. 
if  the  marriage  took  place  abroad,  or  in  Scotland^ 
the  lawfulness  of  it  must  be  tried  by  a  jury  and 
the  replication  conclude  to  the  country,  ii.  ib. 
the  issue  will  be  tried  in  the  county  where  the 
venue  is  laid,  ib. 
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DOWER,  continued. 

Writ  of,  unde  nihil  habet, 
pleas  in  bar, 

demandant  cannot  reply  a  sentence  in  the  spiritual 
oourt,  but  she  may  a  former  certificate,  ii.  44  c. 
n.(e). 
tenant  cannot  plead  ne  ungues  seisie,  and  also  ne  ungues 

accoupks^  ii.  44  c,  n.  (d). 
elopement  from  husband,  and  living  in  adultery,  ii.  44  c. 

the  demandant  may  reply  that  she  did  not  elope,  or  that 

she  was  afterwards  reconciled,  ib* 
forfeiture  by  adultery^  without  elopement,  ii.  44  c,  n.  (e). 
adultery  no  bar  at  common  law,  ib, 
divorce  a  vinculo  matrimoniiy  ib.  - 
Jointure  before  marriage,  or  after,  and  agreed  to  by  the  wife,  ib. 

[See  t^.  n.  (^).] 
ajine  by  huf^nd^  and  nonclaim  for  five  years  after  his  death, 
ii.  44  c,  d, 

demandant  may  reply  thereto  her  action  of  dower  within 
five  years,  ii.  44  d, 
fine  or  recovery  by  husband  and  wife,  ib. 
husband  cdive,  ii.  44  d  n.  (^). 
outstanding  term,  iL  44  d 

in  what  cases  equity  will  reKeve,  ii.  44  d.  n.  (h). 
if  tenant  does  not  plead  the  term  he  cannot  set  it  up  in 
an  ejectment  brought  by  widow  after  recovery  by  her, 
ii.  44^. 
2.  admitting  the  right,  but  alleging  some  excuse,  ii.  44  d. 
detainer  of  deeds  by  widow,  ib. 

this  can  be  pleaded  by  the  heir  only :  and  he  must  shew 

the  certainty  of  the  charters,  ib.  n.  (k), 
demandant  may  reply,  that  she  is  ready  to  give  them  up, 
and  on  bringing  them  into  court,  shall  have  judgment, 
ii.  4f4fd. 
she  may  reply  that  she  does  not  detain  th^m,  but  if  this 
be  found  false,  she  will  lose  her  dower,  ib. 
readiness  to  render  dower,  and  prayer  that  demandant  may  not 
have  damages,  ib, 

demandant  may  reply  a  request,  ib. 
if  she  admit  the  plea,  she  will  be  entitled  to  mesne 
profits  and  damages,  only  from  the  commencement 
of  the  suit,  to  the  award  of  the  writ  of  enquiry, 
ii.  44  e. 
assignment  in  lieu^  ii.  44  e.  n.  (m). 
of  a  rent,  ib. 
issue, 

jury  process  thereon,  ii.  44  e. 

by  Stat  24  Geo.  2.  there  need  not  be  more  than  fifteen  days  between 
the  teste  and  return  of  the  venire  faciasy  or  other  process,  ib. 
damages, 

given  by  stat.  of  Merton,  ii.  44  e. 

in  order  to  entitle  the  widow,  she  must  allege  and  prove  that  her 

husband  died  seised,  ii.  44  e,  f.  n.  (n). 
no  arrears  recoverable  beyond  six  years,  ib. 
costs, 

given  by  stat  of  Glocester,  ii.  44  c. 
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DOWER,  continued. 

Writ  of,  unde  nihil  habet,  continued. 
verdict, 

should  find,  1.  the  death  of  the  husband  seised,  and  his  estate, 
and  time  of  decease;  2.  the  annual  value  of  the  land;  8.  damages 
for  detention  ;  4.  costs,  ii.  44*  e, /I 
what  omissions    may    be    supplied    by  a  writ  of  enquiry, 

ii.  44/ 
if  tenant  dies,  the  demandant  cannot  have  a  scL  fa.  against 
his  heirs  or  terre  tenants  for  a  writ  of  enquiry  to  sapplj 
a  defect  in  finding  costs  and  damages,  ii.  44/  45. 
nor  if  demandant  dies,  can  her  executors,  ii.  45. 
judgment  and  execution  for  demandant,  ii.  44/  45. 
judgment, 

the  judgment  on  a  verdict  is  to  recover  seisin  of  a  third  jpart,  in 
severalty,  by   metes  and   bounds,  and   the  mesne  profits  and 
damages,  ii.  44/ 
the  judgment  to  recover  seisin  may  be  affirmed,  and  the  judgment 
for  the  damages  reversed,  ib, 
judgment  by  default,  ii.  45. 
form  of  entry,  ii.  45,  45  a. 

the  writ  of  seisin  and  enquiry  of  damages  are  usually  blended,  u.  45a. 
the  form,  ib. 

notice  of  the  writ  of  enquiry  must  be  given  to  the  tenant,  ib. 
after  the  execution  of  the  writ  of  seisin  demandant  must  bring  an  eject- 
ment to  get  possession,  ii.  45  b.  but  seeposty  69/  n.  (s), 
assignment  of  dower, 

if  the  sheriff  SLSsign  excessive  dower,  the  heir  shall  have  a  sei^fa,  to 

obtain  an  assignment  de  novo,  ii.  45  b.  u.  (o). 
heir  is  not  bound  to  assign,  till  requested,  ii..44  e. 
if  the  Jieir  under  age,  or  his  guardian^  assign  excessive  dower,  the 
heir  may  be  relieved  by  a  writ  of  admeasurement,  ii.  45  b.  n.  (o). 
secus,  if  he  be  of  age,  ib. 
the  widow  may  accept  it,  not  by  metes  and  bounds,  if  she  please, 

and  it  will  be  good,  ib. 
it  need  not  be  pleaded  to  have  b^en  by  metes  and  bounds  ;  for  it 
shall  be  so  intended,  ii.  305  b. 
Writ  of  right  of  dower, 

when  the  proper  remedy,  ii.  43.  n.  (a). 
DRUGGISTS,  i.  309  a.  n.  (6). 

DUPLICITY  IN  PLEADING,  i.  337  b.  n.  (2).  n.  (3).  ii.  101  z. 
when  replication  bad  for,  ii.  295  c.  n.  (/). 

if  the  plea  is  double,  the  replication  may  also  be  double,  t^. 
DURESS,  i.  103  6. 
DURHAM.     See  tit.  Counig  Palatine. 

after  final  judgment  in  the  court  of,  execution  may  be  sued  out  of  the 
courts  at  Westminster^  if  the  goods  or  person  of  the  defendant  cannot  be 
found  in  the  jurisdiction,  i.  98.     See  ib.  n.  (a). 
DUTY, 

distinction  between  one  created  by  law,  and  one  created  by  the  party,  as 

to  excuse  for  non-performance,  ii.  421  a.  422. 
created  by  a  contract,  whether  case  will  lie  for  the  non-performance  of  it, 
ii.  117/n.  (f). 
DYER, 

cases  in  the  margin,  collected  by  Trebg  C.  J.,  i.  59. 
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E. 

EASE  &  FAVOUR, 

traverse  of,  in  actions  on  a  bond  given  to  sheriffs,  i.  162, 163.  n.  (2). 
issue  upon, 

little  evidence  sufficient,  ib. 
EASEMENT.     See  tit.  Zt^Ate.     Watercourse.     Way. 

distinction  between,  and  a  profit  a  prendre^  i.  841.  n.  (/). 

in  another's  soil,  may  be  claimed  by  custom,  i.  340  c.  341.  n.  (3). 

privilege  of  washing  at  a  pond,  and  taking  water  therefrom, 
i.  341.  n.(/)- 
!  erecting  booths  at  a  fair,  ib, 

grant  of, 

must  be  by  deed,  ii.  113  a.  n.  (c). 
presumption  of  grant  ofi 

uninterrupted  enjoyment  of,  for  twenty  years  and  upwards,  is  no  bar 
to  an  action^  but  is  evidence,  from  which  the  jury  used  to  be  directed 
to  presume  a  grant,  ii.  175.  et  seq. 

so  where  the  plaintiff  brings  his  action  for  the  disturbance  of 

lights,  way,  and  the  like,  enjoyment  for  twenty  years  was 

evidence  to  presume  a  grant,  ii.  175.  et  seq, 

if  trespass  be  brought  against  one  who  has  so  enjoyed,  he  must 

have  justified  under  a  non -existing  grant,  and  so  excused  the 

profert,  iL  175  b. 

the  enjoyment   must  have   been  with  the  consent  of  the  owner 

of  the  inheritance,  ii.  175  e — t.  175  «.  n.  (d). 
the  extent  of  the  presumed  grant  is  determined   by   the  usage, 

ii.  175  ky  L  n.  (e), 
from  less  than  twenty  years*  enjoyment,  ii.  175  i.  n.  (<?). 
alteration  of  the  law  by  Lord  Tenterden's  Act,  ii.  175  e,  et  seq. 

cases  on  the  construction  of  that  Act,  ib.     See  tit.  Prescription. 
of  support  for  house,  &c.  from  neighbour's  land,  &c.,  when  and  how  ac- 
quired, ii.  400,  400  a. 
ECCLESIASTICAL    COURT.     See  tit.  Administration,     Bona   Notabilia. 

Court    Probate.     Prohibition.     Spiritual  Court 
EJECTMENT, 

the  plaintiff  must  recover  on  the  strength  of  his  own  title,  and  not  on  the 

weakness  of  defendant's,  ii.  110  a.  n.  (a). 
actual  possession,  not  apparently  tortious^  will  make  a  primd  facie  case,  ii. 
llOa,^.  n.  (a), 
though  for  less  than  twenty  years,  ii.  111.  n.  (a), 
demises  by  joint  tenants  and  tenants  in  common,  ii.  117.  n.  (6). 
nominal  plaintiff: 

may  sue  for  an  escape  of  defendant,  in  execution  of  mesne  profits, 
i.  38.  n.  (m). 
in  the  declaration,  the  parcels  as  contained  in  the  deed  should  not  be  set 

out,  ii.  305  b. 
in  the  declaration,  the  word  tenement  is  not  certain  enough,  ii.  44,  44  n*  (r). 
the  declaration  cannot  be  demurred  to,  ii.  74  d. 

remedy,  when  time  of  demise  not  properly  stated^  ib. 
no  one  can  recover  in,  unless  be,  or  those  under  whom  he  claims,  have  been 
in  possession  within  twenty  years,  ii.  175. 

this  rule  is  adopted  in  analogy  to  Statute  of  Limitations,  ib.     See  i. 
319/  g.  n.  (t). 
may  be  maintained  against  executor,  after  his  consent,  for  leasehold  be- 
queathed, i.  280  e.  281. 
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EJEQTMENT,  continued. 

mesne  profits.     See  tit  Mesne  Profits. 
after  entry  to  avoid  a  fine,  i.  819  u     See  tit.  Fine. 
the  demise  must  be  laid  after  the  entry,  i.  319^. 

mesne  profits  cannot  be  recovered  for  time  before,  tft.  See  also  d.  («). 
no  entry  necessary,  (previous  to  bringing,)  to  avoid  the  Statute  of  LimitatioDE, 
i.  319^,  h. 

but  sometimes  useful,  1.  319  A. 
after  judgment  and  execution, 

the  plaintifi*  is  considered  in  law  to  have  been  in  possession  from  the 
day  of  the  demise  laid,  i.  277/ 

he  is  said  to  have  entered  the  land,  ib. 
to  take  advantage  of  a  forfeiture  under  4  Geo.  2.,  i.  287  c. 

staying  proceedings  in,  i.  287  c.  ib.  n.  (r).     See  tit.  Foffeiiure. 
of  ward :  a  man  shall  not  vouch  in,  ii.  32. 
against  several :  if  they  plead  jointly  not  guilty,  plaintiff  may  enter  a  nolle 

pros,  as  to  one,  i.  207  ^. 
is  necessary  to  get  possession  after  the  execution  of  a  writ  of  seisin  in 
dower,  ii.  456.     [But  see  69/.  n.  (*).] 

an  outstanding  term  cannot  be  set  up,  after  neglecting  it  in  the  writ 
of  dower,  ii.  44  (f. 
Statute  of  Limitations  need  not  be  pleaded  in  this  action,  ii.  63  c.  ib.  n.  (k). 
by  a  corporation, 

the  demise  need  not  be  stated  to  have  been  by  deed,  ii.  305  c.  n.  (o).  • 
if  so  stated  the  deed  need  not  be  proved,  ib. 
to  get  cuitual  possession  under  an  elegit,  ii.  69/ 

not  necessary,  per  Gibbs  C.  J.,  ii.  69/  n.  (s). 
to  get  actual  possession  in  dower,  ii.  45  b. 
to  get  actual  possession  under  a  statute  merchant,  &c.  ii.  10  d. 
to  regain  possession  by  conusor  of  a  statute  merchant,  &C.,  after  conutee 

has  levied  his  debt,  does  not  lie,  but  a  sci.fa.^  ii.  72^. 
to  regain  possession  by  defendant  or  conusee  against  tenant  by  elegit,  ib. 
sci.fa.  lies  on  judgment  in,  ii.  72  c/. 
for  a  forfeiture  of  a  copyhold, 

if  the  defendant  has  been  admitted  and  done  fealty  to  the  lessor  of 
the  plaintifi",  he  cannot  dispute  his  title  as  lord,  i.  326  a. 
consequences  of  the  death  of  the  lessor  of  plaintiff  or  defendant  pesding 
the  action,  ii.  72  o.  n.  {o\ 
ELECTION, 

of  grantee,  as  to  which  way  a  deed  capable  of  a  twofold  construction  shall 
operate,  ii.  97  c.  n.  (e). 
ELEGIT, 

given  by  stat  Westm.  2.,  ii.  68,  68  a,  6,  c. 
why  so  called,  ii.  68  c. 

may  be  had  at  the  same  time  into  several  counties^  ib, 
testatum  writs  in  such  case  unnecessary,  ib. 

but  may  be  had  after  a  return  of  nihil  in  another  county,  ii.  68  e. 
the  award  should  be  for  the  whole  debt  into  each  county,  ii.  68  c,  dl 
may  be  had,  (after  a  return  that  under  a  former  elegit  land  has  been 

extended)  into  another  county,  or  into  the  same  again,  ii.  68 1^ 
may  be  had  after  goods  have  *been  taken  under  a  former  elegit^  with 
nihil  returned  as  to  lands,  ii.  68  e. 
the  judgment  must  be  registered,  ii.  69  b,  c,  n.  (o). 

the  entry  or  award  of  an  elegit  on  the  roll  is  no  bar  to  other  executions,  ii.  68  d. 
but  if  the  sheriff  return  that  he  has  delivered  land  according  to  the 
writ,  no  ca.  sa.yJLfa.,  or  other  execution  can  be  afterwards  taken 
out,  ii.  68  d. 
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ELEGIT^  coniinued. 

by  fitat.  32  H.  8.  c.  5.  if  tenant  by  elegit  be  evicted  out  of  whole^  he  may 
have  a  sci,fa.y  and  thereupon  a  new  writ  of  execution,  ii.  68  e. 
the  Stat,  extends  to  executors,  &c.  and  assigns^  ib, 
out  of  what  court  the  set,  fa,  is  to  be  had,  ib. 
may  be  had  after  9kji.fa.^  ii.  68  e. 

the  ji,  fa,  must  be  recited  therein,  with  a  statement  of  how  much 

was  levied  under  it^  ib, 
an  elegit  after  z,ji,fa,  the  best  mode  of  taking  out  execution,  ii.  69. 
may  be  had  by  executors,  &c  but  not  without  a  sci,  fa,^  even  within  the 

year,  ii.  68/1 
tenant  by  elegit  has  nofreeholdy  ib, 

cannot  be  had  after  a  year  without  a  sci.fa.  or  some  other  writ  of  execution 
sued  out  within  the  year,  ib, 

a  fi  fa.  sued  out  within  the  year  will  support  an  elegit  taken  out 
after  the  year,  ib.    See  also  ii.  68  g,  n.  (A), 
the  word  <' price"  in  the  statute,  is  referable  to  the  defendant's  goods  and 

chattels,  and  the  word  "  extent "  to  his  lands,  ii.  68  g, 
what  is  liable  to  it, 

trust  estates,  ii.  11.  et  seq.    See  tit.  Uses  and  Trusts, 
a  moiety  (formerly)  of  all  the  lands  which  the  conusor  or  defendant  was 
seised  of  ai  the  time  of  the  judgment^  Sfc,  or  afters  ii.  68  g,     [But 
now  the  whole,  see  ii.  69  a,  n.  (o).] 
a  term  of  years  may  either  be  extended,  or  be  sold  to  plaintiff  as  part  of 
the  personal  estate,  at  a  price  fixed  by  a  jury,  ii.  68^. 
if  the  defendant  tenders  the  money  at  the  time  of  appraisement, 
or  before  delivery  of  the   term,  or   afterwards   in   court,  the 
term  is  saved,  ib, 
if  ;the    term    be  extended,  the  plaintiff  is  accountable  for  the 

profits :  seats,  if  it  be  sold  to  him,  ib, 
if  the  term  be  sold,  whether  the   inquisition  must   set   out   the 
commencement  and  end  of  it  ?  ii.  68  g,  69.  /, 

the  sale  is  void  if  there  be  a  misrecital  in  date  or  duration, 
ii.  69. 
the  sheriff  must  deliver  the  goods  themselves  at  the  price  fixed  by  the 
inquisition,  ib, 
if  judgment  be  reversed,  the  defendant  shall  have  them  back  in 
specif,  ib, 
a  reversion  on  leases  for  lives  or  years  may  be  extended,  ib, 
a  rent-charge  may  be  extended,  ii.  69  a. 
lands  in  trust  (stat  29  Car.  2.)  may  be  extended  for  the  debt  of  cestui 

que  trust,  ib.     See  also  ii.  69  b,  n.  (o). 
lands  in  ancient  demesne  are  extendible,  ii.  69  a, 
copyhold  lands  are  not  extendible,  ib,  [But  see  69  b,  n.  (o).] 
an  advowson  in  gross  is  not  extendible,  ii.  69  a,  b,     [But  see  69  b, 

n.(o).] 
glebe  of  parson,  vicar,  and  churchyard,  are  not  extendible,  ii.  69  b, 
a  bishop's  lands  may  be  extended,  ii.  69  c. 
a  wife's  lands  during  her  coverture  are  extendible,  ib,     • 
alteration  and  extension  of  the  law  by  stat.  1  &  2  Vict.  c.  1 10.,  ii. 
69  a,  b,  c.  n.  (o), 
the  inquisition, 

the  sheriff  is  bound  to  take  one,  for  he  cannot  appraise  himself,  ii.  69  c. 

n.(2). 
no  notice  of  it  need  be  given,  ib, 
it  must  find  the  lands  with  convenient  certainty,  ib, 

u  u  4 
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ELEGIT,  continued. 

the  inquisition^  continued. 

it  was  bad,  and  might  be  quashed,  if  sheriff  did  not  deliver  a  maiebf  cf 
Ote  lands  by  metes  and  bounds^  ii.  69<7.  n.  (/>). 
advantage  might  be  taken  of  this  in  ejectment,  ih, 
what  is  to  be  understood  by  a  moiety^  ii.  69  d, 
case  of  two  elegits  delivered  at  same  time,  ii.  69  c.  n.  (j?). 
if  it  be  void  for  uncertainty,  or  other  defect  on  the  face  of  it,  the  court 
on  suggestion  or  sci.fa.  will  order  the  writ  to  be  vacated,  and  grant 
another  and  amerce  the  sheriff,  ii.  69  e.  [But  see  u.  (9).] 
so  where  fraud  or  the  like  has /been  practised,  ib. 
the  sheriff's  return, 

as  to  the  personal  property,  he  must  return  that  he  delivered  the  articles 

of  it  at  a  reasonable  price  fixed  by  a  jury,  ii.  69. 
as  to  the  real  property,  ii.  69  c.  ib.  n.  (/>). 

when  the  land  is  extended,  the  sheriff  must  return  the  elegit  and 
inquisition,  ii.  69  e, 
if  the  sheriff  return  nihil  as  to  the  land,  he  need  not  return  any  inqui- 
sition, ib, 
ejectment  to  get  possession, 

the  sheriff  delivers  legal  possession  only,  and  the  plaintiff  must  bring 

ejectment  to  get  actual,  ii.  69/1  but  see  n.  («). 
an  examined  copy  of  the  judgment  roll,  containing  the  award  of  the 
elegit^  and  the  return  of  the  inquisition,  is  sufficient  for  a  recoveiy, 
ii.  70.  n.  {t). 
a  stranger  to  the  inquisition  may  dispute  its  truth,  ii.  69/1  d.  («). 

parties  coming  in  since  the  judgment,  ib. 
recovery  of  rent,  when  land  is  under  a  previous  demise,  ii.  69/  n.  (*). 

whether  an  attornment  from  the  tenant  is  requisite,  ib. 
ejectment  by  defendant,  against  tenant  by  elegit, 

lies  after  tenant  has  levied  his  debt'  from  the  profits,  ii.  12  ff. 

but  not  where  he  might  have  done  so,  but  has  neglected  it,  ib. 
scire  facias  ad  rehabendam  terram,  ib. 

if  tenant  by  elegit  has  levied  part  of  the  debt  under  the  extent,  and  defen- 
dant makes  a  tender  in  court  of  the  residue,  he  shall  have  this  writ,  ib. 
the  Stat,  of  Westminster  2.  by  the  words  .**  quousque  debitumfuerU  kva- 
tum^^  means  until  plaintiff  may  be  satisfied,  t^. 
and  therefore  if  the  tenant  by  eUgit  neglect  to  take  the  profits, 
defendant  may  have  this  writ,  ib. 
no  one  can  have  this  writ  but  the  defendant,  ii.  72  hh. 
in  what  cases  it  lies  for  defendant  against  tenant  by  elegit  to  accouni,  as 
well  as  to  have  his  land  again,  ii.  12 gg. 

difference  between  common  law  and  equity,  as  to  taking  the  ac- 
count, ib. 
in  what  cases  conusor  or  plaintiff  shall  hold  over,  ii.  72  hh. 
estate  by,  cannot  be  barred  by  a  recovery,  ii.  42/ 

after  a  judgment  against  two^  if  one  dies  an  elegit  may  be  had  against  the 
lands  of  the  survivor,  and  also  of  the  heirs  and  terre  tenants  of  the  de- 
ceased, ii.  51.  m(4). 
ELM, 

universally  to  be  accounted  timber,  ii.  259  a. 
ELONGATA, 

return  of,  i.  195  a. 
ELY, 

bishop  of, 

his  jurisdiction,  &c.  i.  73.  n.  (/i). 

court  of,  abolished  by  stat.  6  &  7  W.  4.  c  87.,  i.  73.  n.  (a)* 
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ELY,  continued. 

bishop  of,  continued. 

it  was  not  necessary  in  his  court  to  aver  that  the  cause  of  action  arose 
within   his  jurisdiction,  for  his  court  is   an  original  superior  one> 
i.  7S.  n.  (a).  n.(l). 
EMBLEMENTS, 

sale  of,  not  within  Statute  of  Frauds  (sect.  4-.),  i.  277  c.  n,  (/). 
landlord  re-entering  for  forfeiture,  when  entitled  to,  i.  288  d.  n.  (d). 
ENROLMENT, 

of  a  bargain  and  sale  or  other  instrument,  sufficiently  proved  by  the  in- 
dorsement of  the  proper  officer,  i.  189.  n.  (a). 
ENTAIL.     See  tit.  Tenant  in  Tail. 
ENQUIRY, 
Writ  of, 

is  merely  to  inform  the  conscience  of  the  court,  who,  if  they  please, 

may  themselves  assess  the  damages,  ii.  107. 
unnecessary  in  actions  on  covenants  for  payment  of  a  sum  certain,  ib. 
rule  to  compute  on,  ii.  107  a. 
on  bills  of  exchange,  &c.,  ii.  107,  107  a. 

several  rules  to  compute,  when  irregular,  ii.  107  a.  n.  (<?). 
in  covenant  for  rent,  ii.  107  a-  n.  (c). 
for  mortgage  money,  ib. 
for  arrears  of  annuity,  ib. 
necessary  in  an  action  on  2l  foreign  judgment,  ib. 

on  a  bill  of  exchange  for  foreign  money,  ib. 
on  a  bottomree  bond,  ib. 
in  debt  for  tithes,  ib. 

for  foreign  money,  ib, 
ENTRY, 

averment  of, 

of  lessee  into  demised  premises  need  not  be  made  in  declaring  on  a 
deed  of  demise  against  lessee,  i.  202  a.  233  a. 
nor  in  declaration  against  assignee  of  lessee,  ib. 
nor  in  declaration  in  covenant  by  assignee  of  reversion,  i.  233  a. 
uor  in  an  action  by  lessee  against  lessor,  who  has  demised  without 

title,  i.  322  b,  c.  n.  (2). 
but  it  must  be  averred  in  debt   for  rent  upon  a  lease  at  will, 
i.  203. 
actual, 

hot  necessary  to  be  made  by  the  reversioner  to  take  advantage  of  a 

forfeiture,  i.  287  a. 
to  avoid  a  fine,  i.  319.  et  seq.     See  tit  Fine. 

only  necessary  in  case  of  a  fine  with  proclamations  levied  by  dis- 
seisor or  tenant  for  life,  i.  319  c,/. 
not  necessary  to  bar  Statute  of  Limitations,  i.  319^>  A. 

but  sometimes  useful,  i.  319  A» 
the  reversioner's  two  titles  to,  i,  319  ft. 
must  be  accompanied  by  declaration  of  animus,  i.  319  A.    [But  see 

contr^  ib.  n.  (q).'} 
must  be  followed  oy  an  ejectment,  i.  319 1,  A. 
made  by  another  must  be  assented  to  within  five  years,  i.  319 1. 

what  amounts  to  an  assent,  i.  319 1,  A^ 
must  be  into  the  land  comprised  in  the  fine,  u  319  k. 
right  of;  may  descend,  i.  319a. 

but  is  not  assignable,  or  devisable,  i.  319  a,  6.  ib,  n.  {d).      [But  see 
319  ft.  n.(d).  ii.  388  a.] 

a  mere  adverse  possession  will  not  bar  the  power  of  de- 
vising, i.  319  ft.  lu  (d). 
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El^TRY,  continued.  . 

right  of,  continued. 

when  it  must  be  taken  advantage  of,  i.  3l9a,b. 
when  capable  of  supporting  a  contingent  remainder,  ii.  38S. 
for  non-payment  of  a  rent-charge — always  taken  strictly,  i.  112  c  d.  (a), 
grantee  may  maintain  ejectment,  i.  112  a.  n.  (a), 
no  demand  necessary,  t6. 
See  also  tit.  Forfeiture. 
taken  away  by  a  fine  levied  by  ten^t  in  tail,  i.  319(/,  6. 
writ  of 

in  the  quilnu,  ii.  38. 
'    in  the  per^  ib. 
in  the  per  et  cui,  ib. 
in  the  post,  ib. 

amendment  not  allowed  in»  ii.  45/1  n.  (r). 
EQUITY, 

what  interest  sufficient  in,  for  devisor  to  pass  lands  by  a  will,  i.  277  A. 
what  will  amount  in,  to  a  revocation  of  a  will,  i.  277  A.  278. 
when  lands  are  bound  in,  by  a  contract,  i.  277  A.  278  g.  n.  {t). 
relief  in, 

against  forfeiture  of  a  lease,  i.  287  c.  n.  (s).    See  tit  Forfeiture. 
against  a  penalty,  i.  58. 

distinction  between  a  penalty  and  liquidated  damages,  i.  58  e.  d.  (</). 
for  waste  done  during  the  continuance  of  a  base  fee,  i.  319^.  ib.  n.  fit), 
bill  in, 

no  action  within  4  H.  7.  (Fines),  i.  319.  n.  (a). 
except  for  trust  estates,  ib. 
of  redemption, 

not  liable  to  dower,  if  in  fee,  ii.  46  b. 

is  not  legal  assets  in  the  heir,  if  the  mortgage  be  in  fee,  ii.  8  t. 
cannot  be  taken  in  execution  under  29  Car.  2.,  ii.  11a.  n.  (/). 
ERASURE,  ii.  200  ft.  n.  (b).    See  tit.  Alteration. 
ERROR, 

Writ  of, 

what  it  is,  ii.  100,  100  a. 

grantable  in  all  cases,  ex  debito  JwftiticB,  except  treason  and  felony,  iL 
100  a. 

n^u;  jurisdictions,  hc.%  ib. 
courts  not  of  record,  ib. 
feigned  issues,  ii.  100  a.  n.  (ay. 
the  pendency  of,  on  a  judgment,  does  not  preclude  it  being  pleaded  as  an 

estoppel,  ii,  101  k.  n.  («). 
does  not  lie,  unless  there  be  a  judgment,  ii.  101  d. 
will  lie  on  a  judgment  of  nonsuit,  ii.  101  /.  n.  (y). 
cannot  be  brought  until  judgment  has  been  given  on  the  whole  record, 

ii.  101  e.  n.  {n). 
a  court  of  error  cannot  examine  into  the  propriety  of  an  amendment 
made  by  the  court  below,  ii.  101  d.  n.  (n). 
or  of  collateral  rules,  ib. 

secus,  where  the  jury  find  the  facts  uAder  3  &  4  W.  4^  c.  42.  and 
the  court  below  give  judgment  thereon,  ii.  101  d,  e.  D>(n)- 
on  decisions  in  mandamus,  ii.  101  d.  n.  (n). 

formerly  held  bad,  and  no  supersedeas,  if  tested  before  judgment 
given,  ii.  101  c?,  e. 

but  now  it  is  good,  provided  judgment  is  given  before  the  : 

of  the  writ,  ii.  101  e. 
still  it  will  not  remove  a  judgment,  given  aflter  the  term  in  which 
the  writ  is  returnable,  ib. 
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ERROR,  continued. 
Writ  of, 

by  stat  10  &  1 1  W.  3.  it  must  be  brought  within  twenty  yearti  of  judg- 
ment signed,  ii.  101  e. 
when  it  lies, 

for  some  error  or  defect  in  substance,  not  aided  at  common  law  or 

by  the  Statutes  of  Jeofails,  ii.  101. 
in  the  same  court, 

for  some  defect  in  process  or  clerical  error,  ib, 
{qt  error  in  fact,  ib,  101  a. 

coram  nobis,  ib. 
cannot  be  brought  for  an  error  in  \}ixe  judgment,  ii.  101. 
after  an  abatement,  &c.  or  the  quashing  of  the  writ,  ib, 
does  not  lie  coram  nobis  in  K.  B.  after  an  affirmance  there,  ii. 
101  a. 

nor  after  an  affirmance  in  cam  scac,,  ib. 
does  not  lie  for  error  in  fact,  either  in  cam,  scac,  or  dam,  proc., 
ii.  101  a,  [But  see  n.  (/).] 
to  another  court, 

in  the  Exchequer  Chamber  from  the  three  courts  under  stat 
11  Geo.  4.  &  1  W.  4.  c.  70.,  ii.  101  d.  n.  (m). 
construction  «f  this  statute,  ib. 
in  K.  B.,  ii.  101  a. 

from  C.  B.  ib.     [See  100  d.  n.  (»»>] 
inferior  courts,  ii.  101  a. 

except  in  London,  ii.  101  b. 
Cinque  Ports,  ii.  101  b. 
stannaries,  ib. 
County  Palatine,  ib. 
from  K.  B. 

to  the  House  of  Lords,  ii.  101  b. 

to  the  Exchequer  Chamber,  (before  stat.  1 1  Geo.  4.  & 
1  W.  4.),  ib, 
thence  to  the  House  of  Lords,  ii.  101  c. 
from  the  law  side  of  the  Exchequer,  ii.  101  a. 
from  the  Hustings  in  London  to  St.  Martinis,  and  thence  to 
the  House  of  Lords,  ii.  101  b. 
by  whom  brought, 

plaintiff  to  reverse  his  own  judgment,  ii.  101/. 

the  party  who  is  benefited  by  the  error  cannot  assign  it,  unless 
it  be  by  default  of  the  court,  ii.  47.  n.  (8). 
on  judgments  against  feme  coverts,  ii.  101/ 
the  person  bringing  it  must  be  party  or  privy  to  the  record,  or  one 

who  is  prejudiced  by  the  judgment,  ii.  46  c.  n.  (6).  101/ 
all  the  parties  against  whom  judgment  is  given  must  join,  ii.  101/ 
allegation  of  death  of  one  of  them  on  the  record,  ib. 
in  case  of  acquittal  of  one  out  of  several  defendants,  ii.  101/ 
summons  and  severance,  ib. 
in  a  plea  of  land,  ii.  101/ 

if  the  tenant  die,  the  heir  to  the  land  alone  can  bring  error,  ii.  46c. 
in  what  cases  it  must  be  shewn  in  the  writ  of  error  or 
sci.fa.  how  he  is  heir,  ii.  47. 
upon  an  attainder  of  treason  or  felony, 

either  the  heir  or  executor  may  bring  it,  it.  47. 
principal  and  bail, 

if  there  be  judgment  against  the  principal  and  also  the  bail, 
the  principal  cannot  bring  error  on  the  judgment  against 
the  bail,  nor  e  converso,  nor  can  they^cm  in  a  writ,  ii.  47. 
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ERROR,  corUinued. 
Writ  of, 

considered  a  new  action,  ii.  101  ff. 
,  attorney  may  be  changed  without  a  judges  order,  ib. 

to  whom  directedj  ii.  101  ff,  h. 
allowance  of,  ii.  101  A. 

when  and  how  far,  a  supersedeas,  ii.  101  A,  t,  k.  101 />,  q.  d.  (/)• 
in  general,  ii.  101  A. 

sued  out  before  itUerlocutory  judgment,  ii.  101  A.  n.  (p), 
before ^na/ judgment,  ii.  101  A. 
cifter  final  judgment  and  before  execution,  t& 
distinction  as  to  the  time  from  which  it  is  a  supersedeas,  be- 
tween suing  out  before  and  after  judgment,  tA. 
by  R.  G.  ff.  T.  2  W.  4.  statement  of  ground  of  error  to  be  con- 
'  tained  in  notice  of  allowance,  ii.  101 1.  n.  (r). 
construction  of  this  rule,  ib. 
consequence  of  taking  out  execution  after  the  allowance,  ii.  101 1. 
the  allowance  is  notice  of  itself,  ii.  101 1.  n.  («). 
sheriff  executing  &^.fa.  after,  a  trespasser,  ii.  101 1.  n.  («). 
when  brought  for  delay^  or  against  good  faith,  it  does  not  operate, 
ii.  101  /. 

when  the  court  will  infer  this,  ib.  n.  (y). 
when  brought  after  execution  begun,  ii.  101  /,  m. 
debt  on  judgment  brought  pending,  ii.  101  A. 

whether  execution  can  be  sued  out  on  the  second  judgment  before 

the  writ  of  error  is  determined,  ib.  101  A.  n.  (u). 
the  pendency  of  the  writ  of  error  cannot  be  pleaded^  ii.  101  A.  d.  («). 
bail, 

in  what  cases  required,  ii.  101  m — q, 
by  Stat.  3  Jac.  1.  c.  8.,  ii.  101  ^tu 
by  Stat.  13  Car.  2.  st  2.  c.  2.  s.  9.,  ii.  101  o. 
by  Stat  16  &  17  Car.  2.  c.  8.,  ii.  101  o,p. 
by  Stat.  6  Geo.  4.  c.  96.  s.  1.,  ii.  lOlp.  n.  (/). 
in  sci.fa.  against  bail,  ii.  101 /»,  q. 

not  required  in  error  in  fact  or  in  process,  ii.  101^.  o.  (/)• 
in   error  by  an  executor  on  a  judgment  'de^  bon,  prop.,  \u 

101  q. 
the  statutes  are  confined  to  cases  where  judgment  has  been 
given  for  the />fotw/t/f  below,  ii.  lOlp.  n.  (/). 
the  recognizance,  its  amount,  ii.  101^,  q.  n.  (/*). 
exception  to  and  justification  of,  ii.  101  q.  u.  (^g). 
certifying  or  transcribing  record,  ii.  101  q. 

new  rules  respecting,  ii.  101  y,  r.  n.  (A).  n.(f). 
when  the  record  is  certified  or  only  a  transcript,  ii.  101  r. 
practice  in  the  House  of  Lords,  ib. 
signing  by  C.  J.  of  C.  B.,  ib. 
no  sealing  required,  ib. 
the  writ  of  error  and  the  record  certified  ought  to  agree,  ii.  99\f. 
n.(l). 
amendment  of, 

at  common  law,  ii.  101  s. 
by  Stat  5  Geo.  1.,  ib. 

not  allowable,  when  judgment  is  signed  in  a  term  subsequent  to  the 
return  of  the  writ,  ib. 
quashing,  ii.  101  s. 

on  what  ground,  ib. 

application  for,  in  what  court,  ib. 
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Writ  of,  • 

quashing, 

when  it  may  be  quashed  in  part,  &c.,  ii.  101  s,  t 
costs  on,  ii.  101 1. 
abatement  of, 

by  death  of  parties,  ii.  101 1, 
by  death  of  Chief  Justice,  ii.  101  u. 
by  prorogation  or  dissolution  of  Parliament^  ib, 
by  a  marriage,  &c.,  ib. 
by  bankruptcy,  ib. 
Don  pros  of,  ii.  101  r.  n.  (A).  101  u,  v.  n.  (n). 
scire  facias  quart  executionem  non,  in  K.  B.,  ii.  101  u, 

no  longer  necessary,  ii.  101  u,  v.  n.  (n). 
alleging  diminution,  when  the  record  or  transcript  returned  by  the 
court  below  is  imperfect,  ii.  101  v, 
when  necessary,  ii.  101  v. 
not  allowable  against  the  record,  t^. 
after  in  nullo  est  erratum^  ii.  101  z, 
in  inferior  courts,  ii.  101  v,  w, 
assignment  of  errors,  ii.  101  w,  x, 

in  the  nature  of  a  declaration,  ii.  101  to. 
of  error  in  fact,  what  it  is,  ib. 
proper  conclusion,  ib» 

in  case  of  assigning  the  death  of  defendant  in  error  be- 
fore verdict,  &c,  ib, 
only  one  error  can  be  assigned,  ib. 
by  infant,  ii.  101  tr.  n.  (r). 
in  jury  process,  ib. 
in  law,  ii.  101  w. 
common,  ib* 
special,  ib. 

several  errors  may  be  assigned,  ii.  101  w. 
what  may  be  assigned  for,  ii.  101  x. 

the  Stat.  16  &  17  Car.  2.  in  judgments  after  verdict,  confession 
by  cognovity  or  relictd  verif.  allows  amendments  of  all  omissions, 
variances,  and  defects,  (such  as  the  want  of  misericordia  or 
capiaiurf  or  wrong  entry  thereof,  &c.  &c.  &c.)  which  are  uot 
against  the  right  of  the  matter  of  the  suit,  nor  whereby  the 
issue  or  trial  are  altered,  ii.  4f7. 
want  of    original  after  judgment  by  default,  ii.  101  w.      [But 

see  n.  (y).] 
vicious  original,  i.  318. 

application  to  M.  R.,  i.  318  a.  ii.  101  a?, 
denial  of  oyer  i^  assignable,  where  it  ought  to  be  allowed  —  but 
not  e  conversot  i.  9  d,  ii.  47.  n.  (7). 
certiorari  for  original,  &c  to  verify  errors  assigned,  ii.  101  or.    [See 

what,  and  when  necessary,  ii.  101  Xy  y.  101  oa. 
ex  officio  by  the  court,  ii.  101  cui, 

proper  course  for  defendant  in  error,  if  the  want  of  an  original 
writ  be  assigned  for  error,  ii.  101  x* 
*  in  what  cases  the  party  may  have  a  second  certiorari^  ii.  101  y. 

when  the  court  will  award  it  for  their  own  information,  ii. 
101  aa, 
by  the  court  to  support  the  judgment,  ib. 
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ERROR,  continued. 
*  scire  facias  ad  audiendum  erroresy  iu  101  y. 

no  longer  necessary,  unless  where  there  ~  is  a  change  of  parties,  iL 

101  y.  n.  (b). 
no  occasion  for  it  when  defendant  in  error  takes  notice  of  the 
assignment  voluntarily,  and  pleads  in  nuUo  est  erraium^  tb. 
pleas, 

common,  ii.  101  z. 
4        in  nullo  est  erratum^  ib. 

in  the  nature  of  a  demurrer,  t3. 
need  not  be  signed  by  counsel,  ii.  101  r.  n.  (c). 
when  it  acknowledges  theyo^^  alleged,  ii.  101  z. 
when  proper,  ib. 
special,  ii.  101  oa. 

release  of  errors,  A'C,  ib, 

venue,  ib. 
Statute  of  Limitations,  ib. 
demurrers,  ii.  101  oo. 
issue,  ii.  101  oa,  bb. 

making  up  and  entering,  ii.  101  aoy  bb.    See  n.  (/). 
in  K.  B.,  ib. 

in  error  coram  nobis,  ib. 
^  in  C.  B.,  ib. 

the  defendant  may  take  it  down  to  trial  without  a  provisoy  ii.  536^ 
judgment, 

of  affirmance,  ii.  101  bb. 

on  a  special  plea,  ib. 
of  reversal,  ib. 

for  error  in  fact,  ib. 
in  law,  ib. 

though  error  in  fact  only  be  assigned,  ii.  101  bb. 

an  affirmance  or  reversal  cannot  be  for  a  part  of  a  judgment, 
ii.  101  bb,  ccy  but  see  n.  (h). 

it  may  if  the  judgment  consist  of  several  distinct  and  in- 
dependent parts,  ii.  101  cc. 
what  it  shall  be  on  reversal  of  the  first  judgment,  ii.  101  cc,  dd, 
ought  to  be  the  same  which  the  court  below  should  have 
given,  ii.  101  cc.  n.  (t). 

therefore  should  extend  to  costs,  ib. 
in  criminal  cases,  the  court  above  cannot  pas3  the  proper 
sentence,  ii.  101  dd.ik.  (t). 
when  there  are  several  dependent  judgments,  and  the  principal 
one  is  reversed,  the  other  cannot  be  supported,  ii.  101  cc. 
but  the  reversal  of  the  last  will  not  affect  the  first,  ib. 
damages,  ii.  101  dd. 

interest,  ii.  101  ee.  ib.  n.  (/). 
costs,  ii.  101  dd,  ee,ff.  ib.  n.  (o). 
on  non  pros.,  ii.  101  r.  101  dd. 
on  quashing  the  writ,  ii.  101 1. 
execution,  ii.  101  gg.     See  also  ii.  37  a.  38.  n.  (2). 
in  case  of  affirmance,  ii.  101^^. 

out  of  what  court,  ib. 
in  case  of  reversal,  ib. 

when  a  soi.fa.  is  necessary  for  restitution,  ii.  101  AA. 
writ  of  restitution,  ib. 
to  reverse  fines  and  recoveries,  ii.  72/.  93.     See  tit.  Fines  and  Recovtriet. 
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ESCAPE, 

negligent^  may  be  given  in  evidence  under  a  declaration  alleging  the  escape  . 

to  have  been  voluntary,  i.  S4. 
ifotufUarfff  need  not  be  traversed  where  defendant  pleads  fresh  pursuit  and 
retaking,  ib, 

but  the  retaking  must  be  pleaded  and  with  an  affidavit,  ib. 
debt  lies  for,  as  well  where  the  escape  was  negligent,  as  voiantary,  i.  35. 

[But  see  n.  (o).] 
if  negligent,  the  sheriff,  &c  is  excused  by  retaking  before  action  brought,  ib, 
if  voluntary,  sheriff,  &c.  cannot  retake,  ib. 

secus,  when  the  party  is  on  custody  under  mesne  process,  i.  35  c. 
but  plaintiff  may  in  both  cases,  by  a  new  ca,  sa,,  i.  35. 

or  have  an  action  of  debt  or  set,  fa,  on  the  former  judgment,  ib. 
after  an,  plaintiff  by  stat  8  &  9  W.  3.  may  sue  out  any  other  kind  of 

execution  on  the  judgment,  t6. 
of  going  out  of  prison  with  consent  of  plaintiff  and  of  pleading  the  same, 
ib.  35  a.  n.  (b),  (c). 

one^out  of  two  prisoners,  i.  35,  35  a.  n.  (b). 
return  after  voluntary,  i.  35. 
negligent,  ib, 

form  of  plea,  i.  35  b.  n.  (c). 
plea  that  return  was  prevented  by  plaintiff,  t&. 
a  bond  to  save  the  sheriff  harmless  from,  is  against  law,  i.  16L 
what  shall  constitute  an, 

of  one  taken  in  execution,  i.  35  a.  n.  (1).  n.  (d),  35  b.  n.  (1).  n.  (d). 
upon  mesne  process,  i.  35  a,  b.  ii.  101  tt. 
Aciianfar, 

the  declaration  must  shew  a  judgment,  (when  the  defendant  was  taken 
in  execution),  and  a  ca,  sa,  thereon,  i.  37* 
but  need  not  set  out  the  record,  i.  39. 
the  record  must  be  stated  most  accurately,  ib,  n.  (/»). 
the  declaration  against  marshal  or  warden  must  shew  the  commitment 
to  be  of  record,  i.  39. 

the  omission  must  be  specially  demurred  to,  i.  39.  n.  (jq). 
after  bringing  it,  the  plaintiff  cannot  rule  the  sheriff  to  bring  in  the 

body,  ii.  61  A.  n.  (a?), 
survives  for  an  executor,  &c.,  t.  217  b, 

should  be  brought  by  executor  in  the  deb.  and  det  when  judgment 
was  obtained  by  him  on  an  obligation  entered  into  with  the  testator^ 
L112a. 
in  casCy  lay  at  common  law,  i.  38.  218. 

within  the  Statute  of  Limitations,  i.  38. 
in  debt,  given  by  stat  Westm,  2.  &c.,  ib.  218. 

forbidden  by  stat.  5&6  Vict.  c.  98.,  i.  38,  n.  (I).  • 

on  mesne  process,  i.  37.  n.  (/). 

how  far  sheriff  liable,  ib. 

will  not  lie,  unless  actual  damage  sustained,  i.  38.  n.  (/).  ii. 
61  e.  n.  (i). 
plea,  that  the  escape  was  by  fraud  of  the  party  really  interested,  i.  35  a, 

n.  (c). 
plea^  of  discharge  from  custody  under  Insolvent  Act,  i.  35  b.  n.  (c), 
plea  that  plaintiff  authorised  the  prisoner's  discharge,  ib, 
if  the  old  sheriff,  after  arresting,  suffer  defendant  to  escape,  and  goes 
out  of  office  before  the  return  of  the  writ,  he  is  liable,  ii.  61  t.  n.'  (e). 
the  nominal  plaintiff  in  ejectment  may  bring  it,  i.  38.  n.  (m). 
lies  not,  if  the  gaol  were  destroyed  by  tempest  or  enemies,  ii.  421  a.  422. 
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Action  far,  continued. 

lies  not,  if  the  sheriff  puts  in  bail  above,  before  the  expiration  of  the 

rule  to  bring  in  the  body,  though  he  took  no  bail  bondj  ii.  6]  ie. 
the  plaintiff  should  demand  an  assignment  of  the  bail  bond  before  he 

brings  his  action,  ii.  61  e.  n.  (t). 
in  actions  for,  upon  mesne  process^  there  should  be  three  counts,— 
1.  for  the  escape,  2.  not  arresting,  3.  not  assigning  the  bail  bond, 
ib.  155.  n.  (c). 
the  sheriff,  in  his  defence,  cannot  take  advantage  of  error  in  the  process 
of  execution,  ii.  101  hh.  n.  (2). 

nor  of  any  error  in  mesne  process  which  the  defendant  might 

have  availed  himself  of,  ii.  101  hh. 
but  if  the  judgment  be  merely  void,  the  sheriff  can  take  advan- 
tage of  it,  ii.  101  ii.  n.  (q). 
upon  mesne  process, 
(ieclaration, 

the  plaintiff  must  aver  a  cause  of  action  against  the  person 
who  escaped,  and  must  prove  it  as  averred,  ii.  150^1 
example  of  a  fatal  variance,  ib.  n.  (a). 
after  the  averment  of  escape,  it  is  not  unusual  to  add  that  the 
sheriff  returned  non  est  inventus,  and  the  like,  ii.  155.  n.  (5). 
plea  of  rescous, 

if  the  rescous  is  a  good  excuse,  the  sheriff  may  plead  it,  though 
he  has  never  returned  it,  ii.  34*5  a. 
evidence, 

whatever  evidence  would  be  sufficient  to  charge  the  original  de- 

fendant,  will  be  admissible  against  the  sheriff,  ii.  150  d.n.  (a). 
what  is  sufficient  after  a  return  of  cepi  corpus^  ii.  151.  n.  (b). 
after  a  return  of  non  est  inventus,  ii.  151.  n.  (3).  n.  (6). 
ESCHEAT, 

will  pass  by  a  devise  of  a  manor,  though  it  happens  after  the  date  of  it, 

i.277^. 
cannot  be  of  the  lands  of  a  felo  de  se,  i.  363.  n.  (c). 
ESPLEES. 

the  taking  of,  constitutes  the  seisin  necessary  to  support  a  writ  of  right, 
ii.  4f5g.  n.  (t). 
ESSOIN, 

in  dower,  ii.  4-3  b.     See  tit.  Dower. 
in  a  writ  of  right,  ii.  45  c,  d.     See  tit.  Bight,  Writ  of. 
ESTATE.     See  tit.  Tenant. 
privity  of,  i.  240,  240  a. 
ESTOPPEL, 
•         by  deed, 

by  recital  in  condition  of  bond,  i.  215,  216. 

distinction  between  recital  in  general  words  and  in  particular,  i.216. 
case  where  the  recital  of  a  covenant  in  ^the  condition  of  a  boud 
varies  from  the  actual  deed,  ii.  409.  n.  (b). 
by  recital  generally,  i.  215.  n.  (b). 
naust  be  certain  to  every  intent,  ib. 

no  estoppel  unless  by  precise  and  direct  allegation,  ib.  216.  n.  (&)• 
no  estoppel  by  allegation  immaterial  to  the  contract  containing  it, 
i.  216.  n.  {b). 
no  estoppel  in  action  not  founded  on  the  deed,  ib.. 
how  to  be  relied  upon,  by  plaintiff  in  debt  for  rent  on  a  demise  by  in- 
denture, when  the  declaration  does  not  state  the  deed,  i.  276  dL 
if  apparent  on  face  of  record,  ground  of  demurrer,  i.  326.  ib.  n.(t). 
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in  paisj  its  nature,  i.  325  a. 

where  one  causes  another  to  believe  in  and  act  on  a  certain  state  of 
things,  i.  526.  n.  (d). 
by  matter  of  record, 

the  pendency  of  a  writ  of  error  does  not  preclude  the  estoppel  being 

pleaded,  ii.  101  A.  n.  (u). 
foreign  judgment,  i.  926.  n.  (/). 
if  by  deed  or  by  record,  must  be  pleaded,  iftherebeanoj^portuniiy^  L  325  a. 
326.  n.(rf). 

ucust  as  to  estoppels  in  pais,  i.  326.  n.  (d). 
but  such  estoppels  ma^f  be  pleaded,  ib. 
of  lessee  from  disputing  lessor's  title,  i.  326,  326  a.  n.  (/). 
in  what  cases  he  may  shew  it  expired,  ii.  417  a.  418  a. 
distinction  between  cases  where  grantor  has  some  right,  and  conveys  a 
larger  interest  than  is  legal,  and  where  he  has  nothing  in  the  lands 
at  the  time  of  the  grant,  ii.  418  a,  b. 
if  a  lessor  has  nothing  in  the  land  at  the  time  of  the  grant,  the  title 
begins  by  estoppel,  i^.  418  c. 

if  he  afterwards  purchase  the  lands,  it  is  turned  into  a  lease  in 
interest,  ib.  n.  (e). 
whether  if  lessor  has  only  an  equitable  estate,  and  assigns,  his  assignee 

can  sue  on  the  covenants  of  the  lease,  ii.  418  J. 
whether  lessor  and  lessee  are-  estopped  from  saying  that  lessor  had  no 

reversion,  ii.  418  ef,  c. 
if  the  assignee  of  a  lessor  sue  the  lessee  in  covenant,  he  may  traverse 
the  allegation  of  the  quantity  of  his  lessor's  estate,  ii.  418  c.  n.  (d). 

See  also  ii.  207  tL 
secusy  where  the  action  is  by  the  executor  of  the  lessor,  ii.418  c.  n.(cf). 
lessee  is  not  estopped,  by  executing  the  counterpart,  from  shewing  that 
the  lessor  never  executed,  ii.  417  a.  n.  (a), 
of  parties  and  privies  to  a  fine  by  lessee  for  years,  i.  319  a. 
mode  of  pleading  an  estoppel,  i.  325  a.  n.  (4). 
proper  conclusion  of  plea,  ib. 

required  in  pleading  a  foreign  judgment,  i.  925.  n.  (/). 
ESTRAY, 

the  lord  of  the  manor  may  maintain  trover  for  an  estray  against  a  stranger, 
before  the  expiration  of  the  year  and  day,  ii.  47  e. 
EVICTION, 

if  a  man  grant  a  thing,  and  afterwards  by  a  misfeasance  prevents  the  enjoy« 

ment  of  it  by  the  grantee,  this  amounts  to  an  eviction,  i.  322  a.  n.  (2). 
by  landlord  giving  notice  to  quit  to  undertenants,  L  236 j^  n.  (y). 
by  a  stranger  with  title  demanding  the  rent,  ii.  418<iL  n.  («)•     See  also  u 

2043.  n.(^). 
plea  of,  in  action  for  rent, 

what  it  must  state,  i.  204.  n.  (2).  n.  (e),u.  (/)•  ii.  181  a.  n.  (^). 

a  trespass  by  the  lessor  is  insufficient,  i.  204^ 
it  might  formerly  have  been  given  in  evidence  under  nil  debet,  i.  204  a. 
since  the  New  Rules,  must  be  pleaded,  i.  204  6.  n.  (g)» 
in  use  and  occupation  may  be  shewn  under  nan  assumpsit^  when,  t& 
in  replevin,  may  be  shewn  under  non  tenuity  when,  ib. 
if  eviction  by  a  stranger  be  pleaded,  the  lessee  must  shew  specially  that  he 
had  good  title  to  evict  him,  i.  204, 204  a.  n«(/).  See  ii.  181  a.  ib.  n.  (^). 
where  a  lessee  is  evicted  ^  a  stranger,  the  rent  shall  be  apportioned,  i.  204  a. 

n.  (/). 

where  by  the  lessor,  it  is  entirely  suspended,  ib. 
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EVICTION,  canHnued. 

case  where  part  of  the  land  demised  is  already  nnder  lease  to  a  stranger, 

i.  204a.n.(/). 
whether  lessor  may  have  use  and  occupation  ^here  there  has  been  a  partiil 

eviction  by  lessor,  and  lessee  remains  in  possession  of  the  residue,  t&. 
partial  eviction  by  lessor,  no  answer  to  action  on  covenant  for  repairs,  tft. 
a  good  plea  in  covenant  for  rent  on  lease  of  tithes,  ii.  SOS  a.  n.  (?)• 
action  for, 

by  lessee  against  lessor, 

may  be  brought  upon  the  express  or  implied  covenant,  i.  9M  h, 
when  it  lies  on  the  word  <^  demise^"  i.  204*  b,  S22  b»  and  see  n.  (r). 
may  be  grounded  on  a  lease  by  estoppel,  i.  204>  b, 
actual  eviction,  when  not  necessary,  i.  S22  a. 
upon  a  covenant  for  quiet  enjoyment  in  a  conveyance, 

lawful  evictions  are  the  only  ones  covenanted  against,  ii.  177 a* 

178,  178  a. 
some  act,  asserting  title,  must  be  shewn ;  a  mere  trespass  or 

the  like  disturbance  is  not  sufficient,  ii.  178  a.  n.  (c). 
the  declaration  must  state  that  the  evictor  had  lawful  title 
before  or  at  the  time  df  the  grant  to  plaintiff,  ii.  180  c  181. 
the  breach  is  well  assigned  by  stating  that  the  party  ericting 
had  a  lawful  title  before,  or  at  the  time  of  the  conveyance 
to  plaintiff,  ii.  181,  181  a. 
if  a  recovery  in  ejectment  by  the  evictor  be  stated  in  tbe 
declaration,  the  defendant  may  still  traverse  the  evictoi's 
title,  ii.  181  a. 
the  declaration  need  not  state  that  plaintiff  was  evicted  bj 
legal  process,  ib. 

but  some  particular  act  of  interruption  must  be  shewn,  ih, 
of  tenant  by  e/e^*^  —  his  remedy,  ii.  68  e. 
of  tenant  by  statute  merchant,  &c.  his  remedy,  ii.  70  d, 
EVIDENCE, 

in  ejectment  on  elegit^  ii.  70.  n.  (t), 

on  non  cepit,  u  347.  n.  (1). 

on  levancy  and  couchancy,  L  S46  c, 

on  not  guilty  in  case  for  disturbance  of  common,  i.  346.  346  e. 

not  grinding  at  a  mill,  ii.  113  c. 
on  ne  ungues  executor  or  administrator,  i.  275  a.  n.  (A), 
on  plene  administravitt  i.  333.  n.  (6). 
under  divers  dags  and  times,  i.  24.  24  a.  n.  (1). 
in  escape,  i.  34,  35.  n.  (1).  ii.  150  J.  n.  (I),  n.  (a).  151. 
in  foreign  attachment,  i.  67  b, 
on  not  guilty  in  an  action  for  a  libel,  i.  ISO.  n.  (1).  131.  a.  n.  (i). 

for  words,  ib, 
in  eviction,  i.  204  a,  b.  322  a,  b. 
in  debt  on  judgment' suggesting  a  devastavit,  i,  219r. 
of  an  informer,  i.  262  d. 
of  request,  i.  264  a,  b. 
oi*  bona  notabilia,  i.  275  a.  n.  (3). 

of  Statute  of  Limitations,  not  on  nil  debet,  i.  283.  n.  (2). 
of  an  usurious  contract  not  on  non-assumpsit,  i.  295  a. 
of  the  borrower  to  prove  an  usurious  contract,  i.  295  b. 
of  the  commencement  of  the  suit,  ii.  1  6,  e,  d, 
of  the  day  in  the  declaration  or  plea  in  trespass,  ii.  5  a,  b, 
on  the  mise  joined  in  a  writ  of  right,  ii.  45  m.  t&.  n.  («). 
of  a  conversion,  Vu  47 1.  et  seq* 
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EVIDENCE,  continued. 

on  non^cissumpsit  infra  sex  annosy  ii.  6S  d.  et  seq, 
of  title  in  possessory  actions,  ii.  114  e. 

on  not  guilty  to  indictment  against  a  parish  for  not  repiuring  a  highwayi 
ii.  158  a. 

part  of  a  parish,  ii.  159  a,  b,  n.  (10). 
a  particular  person,  ib. 
of  the  loss  as  stated  in  the  declaration  on  a  policy  of  insurance,  ii.20S  6.  n.(18). 
on  the  issue  of  the  assignment  of  a  bail-bond,  ii.  61  b. 
on  a  declaration  in  waste,  ii.  236.  n.  (3).  252  c,  d, 
on  the  issue  of  nul  waste,  ii.  238.  n.  (5). 
parol, 

whether  in  any  case  admissible  to  rebut  the  implied  revocation  of  a 
will,  i.  279  a.  et  sea. 
EXCEPTION, 

in  a  covenant,  &c 

must  be  stated  in  declaring  on  the  covenant,  &c,  i.  233  b.  n.  (d). 
in  a  statute, 

in  what  cases  he  who  pleads  the  clause  must  also  plead  the  exception^ 

ii.  72A,  t. 
in  a  conviction  before  J.  P.;  when  it  must  be  negatived  in  the  inform-' 
atioHy  and  when  in  the  evidence^  i.  262  a,  6.       ' 
EXCEPTIONS, 

bill  of.  sci,  fa.  lies  against  the  executor  of  a  judge  who  has  sealed  it,  to 
certify  it,  ii.  lib. 
EXCESS, 

new  assignment  of,  when  necessary^  i.  300  A.  n.  (a\ 
EXCHANGE, 

bill  of.     See  tit.  Bill. 
EXCHEQUER, 

law  side  of;  whither  a  writ  of  error  lies  from,  ii.  101  a.     See  101  d.  n.  (m). 

to  whom  directed,  ii.  101  g. 
debt  on  simple  contract  altirays  lay  against  executor  in,  i.  217  a.  n.  (r). 
the  condition  of  a  bail-bond  to  appear  in  the  office  of  the  pleas  in  the  court 
of  Exchequer  at  Westminster^  is  no  variance  from  a  writ  to  appear  before 
the  barons^  ii.  60  c. 
EXCHEQUER-CHAMBER, 

error  to,  from  the  three  courts,  under  stat  1 1  Geo.  4.  &  1  W.  4.  c  70.,  ii. 
101  d.  n.  (m). 
construction  of  this  statute,  ib. 
the  reason  why  a  writ  of  error  to,  did  not  lie  for  actions  commenced  by 

original  in  K.  B.,  i.  346^.  n.  (4).  ii.  101  c. 
no  writ  of  error  lay  to  from  K.  B.  except  in  the  seven  actions  named  in 
Stat  27  Eliz.  ii.  101  c,  d. 

lay  upon  a  set.  fa.  to  revive  a  judgment,  ii.  101  c. 
but  not  upon  an  award  of  execution,  ib. 
nor  in  a  sci.fa,  upon  a  recognizance  of  bail,  ib, 
error  lies  to  from  K.  B.  in  qui  tarn  actions,  ii.  101  d, 
EXCOMMUNICATION, 

erroneous  proceedings  in  ;  no  action  will  lie  for  the  party  excomratinicatedi 
if  the  bishop's  vicar-genend  had  jurisdiction,  i.  74  J.  n.  (ff). 
EXCUSE, 

matter  of,  may  be  pleaded,  for  non-performance  of  a  condition,  ii.  107  & 

how  stated  in  a  declaration,  ii.  352.  et  seq*  n.  ^3). 
distinction  between  excuse  for  duty  created  by  law  and  one  created  by  the 
partffi  ii.  421  a.  e^  seq. 
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EXECUTION.     See  tit  Fu  Fa.    Sheriff.    Set.  Fa.    Elegit. 

could  not  be  had  on  a  judgment  at  common  law,  after  a  year  and  a  day,  ii.  6. 
when  a  sci.fa.  is  necessary  to  have,  ib. 

when  not,  i.  219 fy  g.  ii.  6. 
sued  out  without  a  sci.fa.  when  a  8ci.fa.  is  necessary,  not  void^  but  void- 
able, ii.  6  a.  ib.  n.  (h). 
a  release  of  all  executions  is  a  good  plea  to  a  sci.fa.^  ii.  6,  6  a. 
for  what  sum,  i.  58,  &c.  n.  (1). 
writs  of,  run  into  WdleSy  the  counties  palatine,  &c.  out  of  the  court  at  Wett- 

minster,  i.  98  a.  ii.  194,  194  a. 
on  judgments  in  C.  P.  at  Lancaster,  i.  98  a.  n.  (a), 
at  Durham,  ib. 
in  inferior  courts,  ib. 
in  error,  must  in  general  issue  out  of  the  court  where  the  record  is  re- 
moved to,  ii.  101  gg. 

exception  when  the  record  is  remitted,  as  in  dom.  proc,  ib. 
may  be  tested  the  first  day  of  term,  though  it  were  not  taken  out,  nor  judg- 
ment signed,  till  the  subsequent  vacation,  i.  219^ 
from  what  day  the  goods  are  bound  by  it,  i.  219/,  219  ^«  n.  (t). 
supersedeas  of, 

how  far,  in  what  manner,  and  from  what  time  a  writ  of  error  operates 
as  such,  ii.  101  h,  i,  h,  L  101  q.  n.  (/). 
real  and  personal,  distinction  between  them,  that  the  latter  survives^  but  the 

former  does  not,  ii.  51. 
in  what  cases  goods  in  the  hands  of  an  executor  may  be  taken  in,  i.  219/^* 
for  the  king  by  extent,  i.  219^,  A.  n.  (f).  ii.  70  e.  etseq.    See  tit.  Extents 
liability  of  trust  estates  to,  ii.  11.  et  seq.     See  tit  Uses  and  Trusts. 
upon  a  judgment  for  plaintifl*, 

it  cannot  be  continued  on  the  roll  unless  it  be  returned  and  filed,  ii.  6Sf. 
one  sort  of  writ  sued  out,  returned,  and  filed,  will  support  the 
awarding  of  a  difierent  kind  of  execution  afterwards,  ii.  68^. 
in  error,  ii.  101  gg. 

in  case  of  affirmance,  ib, 

out  of  what  court,  ib. 
in  case  of  reversal,  ib, 

when  a  sci.fa.  is  necessary  for  restitution,  ib.  101  hh. 
writ  of  restitution,  ib. 
different  kinds  of,  ii.  68.  n.(l).et  seq. 
upon  a  recognizance.     See  tit  Recognizance. 
in  replevin.     See  tit.  Replevin. 
upon  a  judgment, 

all  writs  now  returnable  immediately  after  the  execution  thereof,  ii. 

101  m.  n.  (a), 
at  common  law  plaintiff  could  only  have  had  ^levari  fa.,  or  aJLfa.  ii.  68. 

in  trespass  vi  et  armis,  he  might  have  had  a  co.  Mr.,  ib. 
by  levari  facias,  ib. 
hyji.fa.    See  tit  Fieri  Facias, 
by  elegit.     See  tit  Elegit. 
by  sci.fa.    See  tit  Scire  Facias, 
by  ca.  sa.     See  tit  Capias. 
continuances  of,  ii.  68  g.  ib.  n.  (A). 

by  taking  out  one  species  of  execution,  plaintiff  is  not  precluded  from 
afterwards  suing  out  another  kind,  ii.  68  d,  e, 
or  he  may  have  debt  or  the  judgment  for  the  residue,  af^er  part 

of  the  debt  has  been  levied,  ii.  68  d. 
but  after    sheriff's  return  that   he   has  delivered  land,  plaiDttiF 
cannot  have  a  ca.  sa.  or fi,  fa.,  ib. 
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EXECUTION,  continued. 
goods  taken  under, 

the  sheriff  msLj  have  trover  or  trespass  for  them,  ii.  47  a,  b, 

he  must  continue  in  possession,  or  he  cannot  have  the  action, 

ii.  47  b,  n.  (c). 
he  is  answerable  to  the  plaintiff  to  the  value  of  the  goods  taken^ 

iL  47  a.     See  tit  Sheriff. 
if  he  take  goods  wrongfully,  the  owner  may  have  trover  against 
the  person  who  sued  out  the  execution,  ii.  47  x, 

it  is  not  material  whether  that  person  has  indemniBed  the 
sheriff,  ib.  [But  see  contrd,  n.  (m),  and  Whitmore  y.Greene, 
2Dowl.  &L.  174.] 
if  the  furniture  of  bl  furnished  house  (or  any  goods)  on  lease,  be  taken, 
the  lessor  cannot  have  trover  during  the  term,  ii.  47  d. 
EXECUTOR.     See  tiL  Administration.     Administrator. 

more  actually  represents  the  person  of  his  testator  than  the  heir  that  of  his 

ancestor,  ii.  137,  1 37  a. 
when  he,  and  not  the  heir,  ought  to  sue  on  covenants  real,  ii.  181  c.  n.  (h). 
assets.     See  tit  Assets. 
distinction  between  a  devise  to  him  to  sell  and  a  devise  that  he  shall  sell, 

ii.  11  c.  n.  (o). 
the  property  of  the  deceased  vests  in  him  from  testator  s  death,  i.  275  a. 

n-  (9)' 
be  takes  his  authority  from  the  will,  i.  275  a.  n.  (A), 
of  an  executor, 

represents  the  first  testator,  ii.  72  r. 

but  not  the  administrator  of  an  executor,  ib. 
nor  does  the  executor  of  an  administrator  represent  the  intestate,  ib. 
notice  to  quit  by, 

whether  all  the  executors  should  join  in,  i.  276  e,f.  n.  (a), 
bankrupt, 

the  bankruptcy  does  not  affect  his  representative  character,  ii.  72  r. 
of  9ifelo  de  se, 

may  traverse  the  coroner's  inquest,  i.  363  a,  b. 
when  rent  shall  go  to,  and  when  to  the  heir,  i.  2^8/   ||lee  tit  Hetit. 

apportionment  of  rent  to  executor  of  tenant  for  life,  i.  288^  g.  n.  (A), 
debt  for  rent,  by  executor  of  tenant  for  life  of  a  rent-charge,  i.  281  a.  282. 
by  executor  of  tenant  pour  outer  vie,  after  death  of  cestui  que 
vicy  ib. 
distress  by, 

when  allowable,  i.  282,  282  a.  n.  {y).    See  tit  Distress. 
of  a  judse  who  has  sealed  a  bill  of  exceptions,  sci.fa.  lies  against  to  cer- 
tify it,^i.  71  b. 
the  probate.     See  tit  Bona  Notabilia  and  Probate. 
where  it  ought  to  be  prerogative^  \.  274  a,  275. 

consequences  of  its  not  being  prerogative,  where  it  ought  to  be, 
i.  275,  275  a. 
under  a  forged  or  void  will, 

if  probate  be  granted,  payment  to  him  under  it,  will  discharge  a  debtor, 

i.  275  a.  n.  {g). 
if  a  subsequent  will  be  found,  another  executor  under  it  may  maintain 
trover  against  him,  if  his  probate  be  revoked,  ib. 
legacies, 

he  b  guilty  of  a  devastavit,  if  he  pay  them  before  the  debts,  i.2806.  n.  (5). 
hb  assent  is  necessary  to,  i.  280  e. 

but  not  to  an  entry  into  a  real  estate  devised,  i.  281. 
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EXECUTOR,  continued. 
legacies,  continued* 

in  general  no  action  at  law  can  be  maintained  for,  i.  281.  n.  (x).  ii.  1S7  c, 
137  d.  n.  (c),  but  see  ii.  1S7  </.  n.  (c). 
however  ejectment  lies  against  him  by  a  devisee  of  a  leasehold 
after  his  assent^  i.  280  6.  281. 
his  assent  to  take  as  legatee  of  a  chattel  real,  L  280  e. 
what  shall  constitute  it,  i.  281.  n.  (u). 
Actions  bt, 

joinder  of  parties,  i.  291  (  m.     See  tit  Parties* 

a  creditor,   co-executor,  may  sue  the  rest,  if  he  has  not  inter- 
meddled, i.  291  m.  ^ 
if  two  bring  an  action,  and  one  is  summoned  and  severed  and  dies,  the 

action  does  not  abate  at  common  law,  ii.  72  k, 
joinder  of  causes  of  action  and  counts,  ii.  117  ef.  et  seq.     See  tit. 

Joinder, 
what  actions  survive  for  the  executor,  i.  216  a,  et  seq. 

what  do  not  survive,  i.  217  6,  c, 
the  letters  testamentary, 

are  admitted  bv  defendant's  pleading  general  issue,  L  275  b.  n.  (A). 
iL  47  z.  n.  (t). 
proof  of  executorship, 

need  never  be  gone  into,  if  the  executor  declares  as  such,  and  the 
defendant  pleads  over^  ib. 
founded  on  a  duty  accrued  in  testator's  time  must  be  in  detinet  only, 

i.  112,  112a.  n.(l). 
for  an  escape,  from  execution  under  judgment  obtained  by  him  on 
an  obligation  miade  to  testator,  may  be  in  deb.  and  det  i.  112  a. 

"•(*)•  ,     .     . 

will  lie  on  a  covenant  for  quiet  enjoyment,  on  an  eviction  in  testator  s 
lifetime,  ii.  181  c.  n.  (h). 

but  not  on  a  covenant  for  good  title,  ib. 
trover  by, 

it  survives ybr  an  executor,  i.  217  b, 

but^ot  against  him,  for  a  conversion  by  his  testator,  i.  207  a. 
In  the^ action  by  an  executor,  he  may  declare  on  the  possessioQ 
of  his  testator^  and  a  conversion  after  his  death,  ii.  47c. 

this  is  proper  when  the  conversion  took  place  before  the  ex- 
ecutor got  possession,  ii.  47  y. 
he  may,  however,  declare   on  his  own  constructive  pos- 
session, ib. 

in  these  oases  he  need  not  name  himself  executor,  t&. 
if  the  trover  and  conversion  were  both  in  testators  liftitime^  the  exe- 
cutor should  declare  accordingly,  and  will   not  be  liable  to  costs, 
ii.  4-7^.     [But  see  n.  (*).] 

he  may  declare  so,  if  the  goods  were  tahen  in  the  lifetime  though 

not  used  till  after,  ii.  47  z. 
if  executor  declare  on  his  testator's  possession,  he  is  not  bound 
under  the  general  issue  to  prove  himself  executor,  ii.  47  z* 
but  he  is,  if  he  declare,  (without  naming  himself  executor), 
on  his  own  constructive  possession,  ib.  47  z.  n.  (t). 
if  defendant  plead  Statute  of  Limitations,  how  the  executor  should 

reply  a  writ  sued  out,  or  a  new  promise,  kc.  ii.  63  A,  /. 
if  issue  he  joined  on  the  Statute  of  Limitations,  and  the  promises  were 
laid  to  the  testator^  the  executor  cannot  give  in  evidence  a  promise 
to  himself,  ii.  63  /. 
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EXECUTOR,  continued. 
Actions  by^  continued, 

to  a  fdea  of  Statute  of  Limitations,  he  may  reply  that  testator  died 
before  judgment,  and  that  he  commenced  a  new  action  within  rea- 
sonable time,  ii.  64  a. 

a  year  is  reasonable  time,  ii.  64  a,  b. 
form  of  such  a  replication,  ii.  63  c, 
principle  of  this  doctrine,  iL  64  b,  n.  (u). 
ne  ungues  executor, 

whether  defendant  under  it  can  shew  that  there  are  bona  ndabilia^ 

i.  275  a.  275  a.  n.  (K). 
whether  he  can  shew  the  probate  forged,  i.  275  b.  n.  (A), 
liability  to  cOsts,  ii.  47  y-  n.  (/), 
Actions  against, 

joinder  of  counts  and  causes  of  actions  against,  ii.  WlJuH  seq.    See 

tit  Joinder, 
what  survive,  i.  216  a.  etseq,  . 
what  do  not,  ib,  217  b,  c, 

on  causes  of  action  arising  since  testator's  death,  ii.  117  h,  n.  (o). 
suggesting  a  devastavit^  i.  219  a.  €^  seq.     See  tit.  Devastavit 
the  declaration  need  not  name  him  executor  at  the  beginning,  if  the 

fact  of  his  being  so  is  afterwards  averred^  i.  1126.  n.  (2). 
debt  lies  not  on  an  award  made  in  the  lifetime  of  the  testator,  if  ex- 
ecutor demur,  but  it  is  cured  by  pleading  over,  ii.  73  a,  n.  (2),  see 
also  i.  217.    [But  see  ii.  73  a.  n.  (6).] 
debt  on  simple  contract  always  lay  against  him  in  the  Exchequer,  i. 
217  a.  n.  (c). 
lies  generally  by  stat.  3  &  4  W.  4.  c.  42.,  i.  68  a.  n.  (m). 
assumpsit.     See  tit  Assumpsit, 

neither  before  or  since  the  Statute  of  Frauds  is  he  personally  liable 
on  a  promise  (though  in  writing)  to  pay  his  testator's  debt, 
without  a  sufficient  consideration  stated  and  proved,  1.  211. 
iL  137  «. 
in  what  cases  forbearance  to  sue  the  executor  or  giving  time  to 
him  shall  be  a  sufficient  consideration  to  support  the  action  so 
as  to  charge  him  de  bonis  propriisy  i.  210,  210  a,  6,  c.  211.  iL 
137  a^b^Cydj  e. 
it  need  not  appear  in  the  declaration  that  the  promise  was  in 

writing,  L  211. 
the  consideration  of  the  promise  must  be  in  writing  as  well  as 
the  promise  itself,  ib, 

for  other  points.     See  tit  Statute  of  Frauds, 
where  he  is  sued  as  executor,  on  his  promise  as  such,  it  n^ed  not 
appear  in  the  declaration  that  he  has  assets,  L  210  b,  n.  {b), 
OF  Lessee,  Action  against, 
in  debt, 

lies  after  an  assignment  by  executor,  if  the  lessor  has  not  ac- 
cepted the  assignee  as  his  tenant,  i.  241  a,  241  c, 
it  is  transitory,  L  241  a. 
lies,  if  the  lessee  assigns  in  his  lifetime,  and  the  lessor  accepts  not 
the  new  tenant,  L  241 6,  c, 

'for  rent  incurred  in  the  lifetime  of  the  lessee  piust  be  in  the 
sued  detinety  L  1.  n.  (1). 

as  "  so  for  rent  incurred  partly  in  the  life  of  lessee,  and 

executor,  partly  in  time  of  executor,  L  1  a,  n.  (b), 

^  the  venue  is  transitory,  i.  241  d,  n.  (J), 
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EXECUTOR^  continued. 

OF  Lessee,  ' 

Action  against,  continued, 
in  debt^ 

'  for  rent  incurred  in  hie  own  time^  may  be  in  the  debet  aod 
detinet,  if  the  executor  enters^  i.  1.  n.  (1).  11 1  a.  n.  (c).  112. 
the  judgment  is  de  bon.  prop,  i.  1.  n.  (1). 
he  cannot  plead  plen,  admin,  ib, 

but  if  the  land  be  of  less  value  than  the  rent,  he 
must  plead  that  specially,  ib.  i.  1 1 1  a.  1 12.  D.(e). 
proper  form  of  plea,  L  112. 
effect  of  evidence  on  issue  joined  there- 
on, i.  112,  lis. 
he  should  tender  the  value,  or  pay  it  into 
court,  i.  Ill  a.  n,(c), 
the  venue  is  local,  i.  241  d,  n.  (/). 
he  is  chargeable  for  that  time  only  during  which 

he  occupied,  i.  1 1 1  a.  n.  (c). 
he  must  not  traverse  that  he  is  assignee,  even  if 
he  has  not  entered,  i.  1  a,  n.  (c),  112  a.  n^  (e). 
'  or  it  may  be  in  the  detinet  only,  i.  1  a.  n.  (1). 

the  venue  is  transitory,  i.  24*1  d,  n.  (J^. 
the  judgment  is  de  bon,  test,  i.  1  a.  n.  ( 1 ).  1 1 1  a.  n.(  1). 
he  may  plead  plene  admin,  and  shew  that  the  land 
yields  no  profit  and  no  assets  aUundCf  I 
111  a.  n.  (c). 
but  if  the  land  yield  a  profit  equal  to  the  rent, 
he  is  bound  to  apply  it  to  the  payment  of  the 
rent,  in  the  first  instance,  ib, 
if  the  land  yield  a  profit  less  than  the  rent,  he 
must  plead  plene  admin,  preUer  the  profit, 
i.  Ilia.  n.  (c). 
he  is  chargeable  in  itie  detinet  if  he  do  not  enter— 
for  he  cannot  wave  the  term,  i.  1  a. 
he  cannot  be  charged  in  det,  for  part,  and  in  deb.  and  det 

for  other  part  in  the  same  action,  i.  1  a.  n.  (b), 
if  the  plaintiff  declare  in  deb,  and  det  where  he  ought  to  do 
so  in  det  only,  the  declaration  may  be  demurred  to»  •(. 
secuSi  if  he  declare  in  det.  when  he  ought  to  do  to 
in  deb,  and  det,^  ib, 
in  covenant, 

is  liable  personally  on  a  covenant  to  repair,  though  he  his  no 

assets^  i.  1 12  a.  n.  (c).     See  also  i.  1  b,  n.  (e). 
must  not  traverse  that  he  is  assignee,  i.  1 12  a.  n.  (c).    See  also  i.  1  a. 

n.(J> 
lies  after  an  assignment  of  the  lease  by  the  executor  and  an  acceptp 
ance  of  the  assignee  by  lessor  (though  debt  does  not),  i.  241  a.  e. 
the  venue  is  transitory,  i.  241  a, 
the  like  diversity  where  the  lessee  assigned  in  his  lifetime, 
i.  241  b, 
may  be  sued  either  as  assignee  without  naming  him  executor  if  he 

enter,  or  as  executor,  i.  1  a. 
mutatis  mutandis^  the  same  rules  apply  as  to  pleading,  as  wheo  he 

is  sued  in  debt,  i.  Ill  a.  n.  (c),  112.  n.  (c). 
venue, .i.  241  d,  n. (A 

thejudgment  is  de  oon,  test  wherever  he  is  sued  as  exeeutoft  I IH* 
n.  1.  n.  (c)« 
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EXECUTOR,  cofUinued. 

Action  against,  continued. 
in  assumpsit, 

cannot  be  sued  as  executor  for  use  and  occupation  in  his  own 
time,  i.  112.  n.  (c).  ii.  117  h,  n.  (a). 

if  he  cannot  be  charged  as  assignee,  the  demise  to  testator 

should  be  stated,  his  death,  and  the  defendant's  character 

*  as  executor,  whereby  he  became  liable  to  pay  the  rent,  ib, 

if  he  enter  and  be  sued  as  assignee  for  use  and  occupation, 

he  may  shew  under  the  general  issue,  that  the  land  yields 

no  profit,  or  less  than  the  rent,  i.  1  a,  n.  (a).  1 11  a.  n.  (c). 

liability  of  executor  of  tenant  from  year  to  year  on  special  terms, 

i.  112  a,  A  n.  (c). 
entry  of  one  of  two  executors,,  not  entrjr  of  both,  so  as  to  make 
both  liable  for  use  and  occupation,  ib. 
pleas, 

judgment  recovered  against  testator,  i.  S29. 
must  state  the  day  and  year,  i.  329.  n.  (1). 
if  the  judgment  were  against  testator  and  another,  the  plea 
should  state  the  survivorship  of    the   testator,   ii.  50  a. 
n.(4). 
he  is  bound  to  plead  such  judgment  in  bar  to  the  action, 
otherwise  it  will  admit  assets  to  satisfy  it,  i.  SS7  a. 
sernpie,  it  is  no  admission  of  assets  to  plead  it,  ib, 
whether  if  the  plea  be  mispleaded,  or  one  of  several  judgments 
false,  the  plaintiff  shall  have  a  general  judgment  against  the 
executor,  i.  337,  337  a. 
a  judgment,  not  docketted,  must  be  considered  as  a  simple 
contract  debt,  ii.  9  c.  n.  (5).     [See  9  d.  n.  (e).] 
judgment  recovered  against  executor  himself,  i.  329  a.  331. 

need  not  allege  the  debt  which  is  the  consideration  of  the 

judgment,  i.  329,  329  a.  n.  (3). 
need  not  aver  that  the  debt  was  a  just  and  true  one,  i.  329  a. 
n.  (4).  ii.  50. 

nor  that  the  judgment  remains  in  force,  i.  329  a.  n.  (4). 
form  of  the  plea,  i.  331.  n.  (5).  331.  n.  (6). 

distinction  between  actions  on  simple  contract  and  spe- 
cialty debts,  i.  331.  n.  (b). 
need  not  state  number  of  roll  in  margin,  ib. 
verification  of  identity  unnecessary,  i.  333  a.  n.  (8). 
if  executor  plead  several,  and  any  one  or  more  of  them  be 
avoided,  in  what  case  there  shall  be  a  general  judgment  for 
plaintiff,  i.  337  a. 
a  retainer,  i.  333.  n.  (6). 

must  be  for  a  debt  of  equal  degree  with  that  for  which  the 

action  is  brought,  ib. 
need  not  be  averred  to  be  for  a  just  and  true  debt,  ib. 
may  be  either  pleaded  or  given  in  evidence  under  plene  ad* 
ministravit,  id, 
plene  adminislraviiy 

what  it  must  state,  ii.  216.  220  a.  n.  (3). 
^  when  pleaded  by  an  executor  of  an  executor,  i.  219/ 

n.(y).  ii.  220  a.  n.(3).  \ 

to  a  9ci,fa.  on  a  judgment  against  testator,  ii.  72  dd. 
he  is  only  liable  under,  to  the  amount  of  assets  proved  to  be 
in  his  hands,  i.  219^. 
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EXECUTOR,  conHnued. 
Action  against, 

plene  administramtj  continued. 

if  the  plaintiff  take  issue  on  it,  and  it  be  found  against  him, 
he  cannot  have  judgment  of  assets  quando  acdderiM^  iL 
216a.n.(l). 
case  where  defendant  pleads  no  assets  an  the  day  q^  <4e  er- 
hibidng  the  bill,  ii.  216  a,  n.  (a). 
nan  est  factum  testatoris^  admits  assets,  i.  335. 
release  to  testator  or  payment  by  him,  admits  assets,  ib. 
nan  assumpsit^  admits  assets,  ib. 

nan  assumpsit  or  other  general  issues  should  not  be  pleaded  with- 
out good  cause;  if  plaintiff  succeeds,  executor  will  be  liable 
to  costs  de  banis  prapriis^  u  336  a* 
ne  unques  executor, 

does  not  deny  the  cause  of  action,  i.  207  a. 
plene  adminisiravit  prmter,  i.  333.  n.  (7).  333  a. 
must  state  a  sum  certain,  i.  333.  n.  (7). 

but  the  omission  is  mere  form,  i.  333.  n.  (7)-  333  a. 
bonds  outstanding,  i.  333  a. 

when  the  day  of  payment  is  past,  the  penalty  is  the  debt  at  law,  a& 

otherwise,  the  sum  in  the  condition,  i.  333  a. 
recommendation  to  executors  to  set  out  the  condition,  t^. 
debts  of  a  higher  nature,  and  riens  uUra^ 

executor  is  bound  to  plead,  i.  333  a.  n.  (8). 
otherwise  he  will  admit  assets,  ib, 
debts  of  an  equal  degree^ 

executor  may  prefer  one  creditor  to  another,  i.  333  a.  n.  (8). 
may  confess  a  judgment,  and  plead  it  in  bar  of  a 
suit  commeoced,  ib. 

but  not  to  a  trustee  for  several  creditors,  L 
333  a.  n.(/): 
he  may  plead  a  judgment  confessed  after  general  issue, 
puis  darrein  continuance,  i.  333  a,  b.  n.  (/)• 

process  need  not  be  taken  out,  ib. 
what  he  should  do,  when  he  has  pleaded  piene  ad- 
ministravit  prater^  and  another  action  is  commenced 
before  the  first  plaintiff  has  judgment  for  the  aaaets 
confessed,  i.  333  a,  b, 
replication^ 

to  plene  administravit  prtster  judgments,  that  the  judgments  are 
kept  up  by  fraud,  L  334*. 
anomalous  to  the  rules  of  pleading,  as  to  allowing  da|^city, 

i.  337  a.  338.  ii.  49.  n.  (2). 
defendant  bound  to  traverse  the  fraud,  i.  334.  ii.  50. 

but  may  traverse  the  fraud  generally,  or 
particularly  in  each,  i.  334. 

evidence  under  this  issue,  ii.  5fk 
there  should  not  be  a  traverse  of  the  debt  being  due,  t5. 
when  the  judgments  or  bonds  are  upon  penakieSf  L  334. 
form  of  replication,  ib, 

evidence  on  issue  joined  thereon,  ib. 

consequences  of  replying  that  the  judgment,  &c.  were  for 

less  sums,  ib. 
proper  conclusion^  with  one  averment  to  the  whole,  L3S8. 
n.(8). 
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EXECUTOR,  conHnued. 

Action  against,  continued. 

Judgment  against^  i.  335,  336,  336  a,  h. 

what  it  should  be  in  all  cases  where  the  defendant  has  pleaded  anj 
plea  admitting  his  character  as  executor,  except  a  release  to  him- 
self, i.  335. 

amendment,  when  allowed,  L  335  b.  336.  n.  (h). 
when  the  verdict  has  found  assets  sufficient  for  part  only, 

i.  336. 
when  it  is  found  that  one  only  of  several  executors  has  assets, 

form  of  entering  up,  on  the  two  issues  of  non-assumpsit  by  the 
testator,  and  plene  administravU  by  defendant,  to  which  plaintiff 
replied  assets  since  exhibiting  the  bill,  i.  336,  336  a,  &  336  a, 
n.  (/). 
of  assets  quando  or  infuturoy  i.  336.  et  seg.  ii.  219,  220.1 
the  praying  it  admits  no  assets  at  the  time,  ii.  219. 
no  costs  allowed,  i.  336  b. 

t.  e,  as  against  defendant  de  bon.  prop^  ib,  n.  (it), 
if  several  outstanding  judgments  have  been  pleaded,  the  future 

assets  shall  be  in  the  first  place  applied  to  them,  i.  336  b, 
distinction  as  to,  between  pleas  of  plene  administravit  and 
plene  administravit  prater,  i.  336  b. 
set.  fa,  upon, 

must  pursue  the  judgment,  ii.  219. 

replication  that  defendant  has  assets  since  the  writf  ii.  220. 
after  a  plea  of  ne  ungues  executor,  or  a  release  to  himself,  i.  336  b. 
in  law  a  proof  he  has  assets  to  satisfy  it,  i.  219  b.  337  a. 

unless  he  has  pleaded  either  a  general  or  special  plene  adminis- 
traviiy  i.  21 9  & 
Execution  against,  L  219.  n.  (8).  219/. 

distinction  between  real  and  pergonal  execution;  the  former  survives,  the 
latter  does  not,  ii.  50  a.  51.  n.  (4). 

therefore  if  judgment  be  against  two,  and  one  die,  the  plaintiff  can 
have  9,  fin  fa,  against  the  survivor  alone,  and  not  against  the  ex- 
ecutor, but  he  may  have  an  elegit  against  the  land  of  the  sur- 
vivor, and  also  of  the  heir  and  terre  tenants  of  the  deceased, 
ib. 
in  what  cases  a  creditor  may  take  the  testator's  goods  in  execution  in 

the  hand  of  the  executor,  i*  219/ 
cannot  be  had  on  judgment  obtained  against  testator,  without  a  sci.fa. 
though  within  a  year,  ii.  6. 
exception  as  to  fi.  fa.  by  relation,  i.  219/  g* 
Execution  for, 

he  may  have  an  elegit  under  a  judgment  for  his  testator,  but  not  with- 
out a  sci.fa.y  even  within  a  year,  ii.  68/ 
may  have  a  sci.  fa,  for  a  new  writ,  after  an  eviction  from  lands  ex- 
tended under  an  elegit,  ii.  68  e. 
can  in  no  case  be  had  on  a  judgment  obtained  by  testator,  without  a 

sci.fa.,  ii.  6. 
if  two  brought  an  action,  and  one  was  summoned  and  severed,  and  died, 
the  suit  did  not  abate  at  common  law,  ii.  72  k. 
Costs,  i.  3366.  336  b,  n.  (nt). 

when  to  be  levied  de  bonis propriis,  i.  335,  336  & 
none  allowed  against,  on  a  judgment  of  assets  in  futuro,  i.  336  6.  ib. 
n.  (»). 
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EXECUTOR,  continued. 
Costs,  continued. 

executor  is  not  liable  for  the  general  costs,  though  the  general  issue  is 
found  against  him,  if  he  succeeds  in  any  one  plea  which  goes  to  the 
whole  cause  of  action,  ib.  n.  (nt). 
in  error,  ii.  101  ee. 

whenever  the  executor  is  liable  to  them  in  the  original  action,  he 
is  so  in  error,  ib,  n.  (e).     [See  ii.  47 y.  n.  (*).] 
Sci.  FA.  for  and  against,  ii.  72  r,  s.     See  tit  Scire  Facias. 

when  a  writ  of  eci.  fa.  is  brought  by,  he  should  make  a  prtfert  of  the 
letters  testamentary  at  the  end  of  it,  ii.  9/  n.  (12).  72  aa^  bb. 

WRIT   DE   PARTE   RATIONABILI  against, 

no  longer  lies,  ii.  67.  n.  (/). 
Error  by, 

after  a  judgment  de  bon.prop.  —  he  must  put  in  bail,  ii.  101  q. 

DK   SON   TORT, 

what  shall  constitute,  i.  264  c.  265.  n.  (/). 

cannot  retain  for  his  own  debt,  i.  264  c.  265. 

must  be  charged  in  the  writ  as  executor  generally,  i.  265. 

it  need  not  be  stated  whether  the  deceased  was  intestate  or  not, 
1.264  c. 
may  retain,  if  he  obtain  administration,  pendente  lite,  i.  ^SB. 

and  rejoin  puis  darrein  continuance,  ib. 
if  he  plead  plene  administravit,  he  shall  not  be  charged  beyond  the 
assets  which  came  to  his  hands,  ib. 

under  such  plea,  he  may  prove  that  he  has  exhausted  the 
assets  in  payment  of  debts,  i.  265.  n.  (t). 

even  after  action  brought,  where  the  debt  b  of 
superior  degree,  ib. 
goods  given  in  payment  by,  to  a  creditor,  may  be  recovered  by  the 

rightful  executor,  L  265.  n.  (t). 
in  what  case  the  heir  shall  be  chargeable  as,  ii.  1S6. 

a  vendee  or  donee  by  a  fraudtSdent  conveyance  after  the 
death  of  the  vendor  or  donor,  ii.  136,  137. 
EXECUTORY  DEVISE, 
origin  of,  ii.  888. 
cannot  be  aliened  or  barred  by  any  mode  of  conveyance,  ii.  388  d,  e. 

1 .  proper  where  a  fee  is  limited  after  a  fee,  ii.  388  a,  b,  c. 

after  a  dying  <<  without  issue : "  construction  of  the  words ;  when  con- 
sidered  too  remote  a  contingency,  ii.  388  b,  c,  d,  e. 

the  contingency  on  which  the  liihitation  is  to  take  place  must  hap- 
pen within  a  life  or  lives  in  being  and  twenty-one  years  after,  ii. 
388-«,/. 

2.  where  a  future  estate  is  devised  to  arise  on  a  contingency  or  at  a  certain 
time,  ii.  388/  g,  h,  t. 

it  must  vest  within  the  limits  of  time  before  mentioned,  ii.  388^,  h. 

3.  where  a  terra  for  years,  or  other  personal  estate  is  bequeathed  to  one  for 
life,  remainder  over,  ii.  381  A. 

after  a  general  failure  of  issue,  void,  ii.  388 1,  m. 
limits  of  suspension  of  alienation,  ii.  388  m. 
a  limitation,  which  in  one  event  would  have  operated  as  a  contingent  re* 

mainder,  may  in  another  operate  as  an  executory  devise,  ii.  388  k,  i* 
executory  estates  and  possibilities,  accompanied  by  an   interest,  are  de- 
scendible, or  transmissible  to  the  executor,  or  may  be  granted  or  as* 
signed,  ii.  388  n.    [See  also  n.  (u).] 
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EXECUTORY  DEVISE,  continued. 

prohibition  of  limitations  for  purposes  of  accumulations,  by  stat  39  &  40 
Geo.  3.,  ii.  388  n,  o. 

'    cases  on  the  construction  of  this  statute,  ii.  388  o.  n.  (x). 
EXEMPLICATION, 

of  the  enrolment  of  patents, 

may  be  shewn   forth  in   pleading  instead  of  the  letters  themselves, 
i.  189.  n.  (2).    See  tit.  PatenL 
of  a  record, 

under  the  seal  of  its  court, 

is  higher  authority  than  a  sworn  copy,  i.  189.  n.  (a). 
EXPENCES, 

of  knights  coming  to  choose  the  grand  assize,  ii.  45  /.  n.  (y). 
EXTENT, 

under  an  elegit.     See  tit  Elegit. 

under  a  statute  merchant  or  staple.     See  tit  Statute  Merchanty  Sfc. 
writ  of  extent  for  the  king's  debts, 
immediate  or  in  aid,  ii.  70  e, 
preference  of  it  to  writs  issued  at  the  suit  of  a  subject,  i.  219  g,h.  n.(^). 

ii.70e,/. 
binds  the  goods  from  the  teste^  i.219^,  ^  n.  (t), 

though  tested  after  a  distress,  and  c^ier  appraisement  of  the  goods  and 
chattels  of  the  tenant,  it  shall  prevail  against  the  distress,  i.219/<, 
ii.  70  e. 
goods  paumed  may  be  taken  under  it,  i.  219  h. 

goods  taken  in  execution  and  remaining  uneold^  are  liable  to  an  extent 
tested  after  their  seizure,  or  at  all  events  after  the  teste  of  thejt.fa.^ 
i.2l9g,h.n.(t).in0g. 
if  the  sheriff  sell  the  goods  seized  underafi.fa^  and  ajUr  the  sale,  an 
extent  tested  on  the  day  thereof  be  delivered  to  him,  the  plaintiff 
may  recover  the  proceeds  of  the  sale  in  an  action  for  money  had  and 
received  against  the  sheriff,  ii.  70 y.  n.  (y). 

but  if  he  sell  under  the  extent^  and  pay  the  proceeds  to  the  crown, 
the  plaintiff  can  in  no  case  have  such  an  action,  ib. 
extents  in  aid, 

their  restraints  by  stat  57  Geo.  3.,  and  by  the  rule  of  the  Court  of 
Exchequer,  22d  June  1822,  ii.  70  e.  n.  (A 
EXTINGUISHMENT, 

of  rent,  by  release  of  lessor  before  entry  of  lessee,  i.  250 g,  n.  (a), 
of  a  right  of  way,  by  unity  of  possession,  i.  323  b.  n.  ( p).     See  tit.  Way. 
EXTRA  VIAM, 

costs  on  a  new  assignment  of,  i.  300  b.  n.  (/). 

in  what  cases  plaintiff  is  driven  to  new  assignment  of,  i.  300  a.  n.  (h).    See 
also  i.  300  6. 

F. 

FACTOR, 

after  delivery  of  goods  to,  trover  will  lie  for  the  owner  to  recover  them  from 

a  stranger,  ii.  47  e. 
may  maintain  trover  for  the  goods  entrusted  to  him,  ib. 

the  declaration  should  conclude,  *'  ad  damnum  ipsius,'  tb. 
to  whom  goods  have  been  consigned,  but  who  has  not  received  them,  may 

bring  trover  for  them,  ii.  47  p. 
assumpsit  lies  against  him,  for  refusing  to  account,  ii.  127.  n.  {/). 
sale  of  goods  by,  ii.  47  d,  n.  (/). 
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« 

FAIR.    See  Market.  v 

FALSE  IMPRISONMENT. 

justification  in  action  for,  ii.  5  a. 

new  assignment  to,  ii.5  e.     See  also  i.  299,  299  a. 
venue  in,  ii.  5  b. 
limitation  of  actions  for,  ii.  63.  n.  (6). 
damages  in,  ii.  171  b. 
FALSE  JUDGMENT, 

writ  of,  instead  of  error,  to  reverse  the  judgments  of  a  court,  not  of  re- 
cord, ii.  100  a.  101. 

will  not  lie  to  court  where  proceedings  are  not  according  to  the  coune 
of  common  law,  ii.  100  a,  b.  n.  (b). 
FALSE  PRETENCES, 

whether  goods  obtained  by,  cannot  be  recovered  by  the  owner,  after  con- 
viction, ii.  47  A.  n.  (p). 
property  not  altered,  when  goods  obtained  by,  ib, 
FALSE  RETURN, 

action  for,  ii.  61 4L  n.  (4).    See  tit.  Sheriff'. 
FATHER, 

right  of,  to  custody  of  child,  ii.  84.  n.  (a). 

liabilitv  to  pay  debts  incurred  by,  or  necessaries  supplied  to,  child,  ii.  Id7^« 

n.  (e). 
promising  to  pay  for  maintenance  of  bastard  child,  ii.  137 1. 
PEE, 

base,  its  incidents,  i.  260,  260  a.  n.  (3). 

no  remedy  at  law  for  waste  committed  during  its  continuance,  i.319^« 

and  n.  (n). 
merger  of,  prevented  by  stat  3  &  4  W.  4.  c.  74.,  iu  42y.  n.  (q). 
simple  conditional, 

arises  by  a  grant  of  a  copyhold  to  one  and  the  heirs  of  hie  bwfy,  L  848ii. 

FELO  DE  SE, 

coroner's  inquisition  upon.     See  tit  Coroner. 

conclusion  of  **  sic  seipsum  tnurdravit^"  whether  necessary,  i.  S65»  856. 

must  set  forth  the  circumstances  particularly  and  certainly,  ib» 

amendments  in,  i.  250  d.  356,  356  a. 

defects  cured  by  stat  6  &  7  Vict,  i.  356  a.  n.  (b). 

nothing  shall  be  taken  by  intendment  in,  i.  356. 

can  only  be  super  visum  corporis,  i.  363. 

the  view  must  be  taken  by  the  coroner  and  jury  at  the  same  time, 
i.  363.  n.  (d).     ^ 
cannot  be  held  by  deputy,  ib.     [But  see  stat  6  &  7  Vict.,  t*.] 
the  jury  should  find  what  goods  and  chattels  he  had,  i.  271  a. 

defect  supplied  by  a  melius  inquirendum,  ib. 
may  be  removed  by  certiorari  into  K.  B.  and  traversed  by  execntori  of 
thefelodese,  i.  36Sb. 
goods  and  chattels  of, 

vested  in  the  king  or  his  grantee  by  the  coroner  s  inquisition,  i.  271  a. 

363. 
not  liable  to  the  debts  of  the  felon,  i.  271  a,  b. 

present  practice  of  granting  administration  to  a  creditor  when 

they  belong  to  the  crown,  i.  271  b. 
a  grant  of  *^  omnia  bona  et  catalla  felonum  de  se,**  will  pass  spe- 
cialties and  debts,  in  the  grant  of  a  liberty,  i.  275  c.  n.  (5). 

but  not  in  other  cases,  L  47S  e. 
ready  money  passes  by  such  grant,  i^. 
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FELO  DE  SE,  conHntted. 
lands  of, 

not  liable  to  forfeiture  or  escheat,  i.  363.  n.  (c).     See  tit  Felon, 
FELON.     See  tit.  Stolen  Goods. 
the  goods  of : 

grantees  of :  by  statute  W.  3.,  not  compellable  to  plead  their  grants 

after  enrolment  to  an  inquisition  returned  by  coroner,  i.  S271  a. 
process  to  recover,  by  the  king  or  his  grantee,  i.  271  &. 

defendant's  plea,  i.  271  b.  ib.  n.  (p), 
plea  of  Statute  of  Limitations,  to  ^tion  brought  to  recover  debt  due 

to,  i.  271  h.  n.  (b\  ii.  63^.  n.  («). 
forfeited  by  conviction,  i,  363.  n.  (c). 

by  a  grant  of  them,  the  goods  of  lelons  of  themselves  do  not  pass,  nor 
the  converse,  i.  275  c.  n.  (5).  n.  (t). 
lands  of; 

are  forfeited  on  attainder,  i.  363.  n.  (c). 

relation  of  the  forfeiture  to  the  time  of   offence^  f&.     See    tit. 
Felo  de  se, 
copyhold,  i.  363.  n.  (c).  ii.  422  d.     See  tit  Copyhold 
FELONY.     See  tit.  Stolen  Goods. 

error  upon  an  attainder  for,  may  be  brought  either  by  the  heir  or  executor, 

ii.  47. 
a  writ  of  error  is  not  grantable  ex  debito  justitue,  in   cases  of  felony, 

ii.  100  a.  101. 
cannot  be  made  the  foundation  of  a  civil  action,  ii.  47  u  n.  (p). 
FEME  COVERT.     See  tit  Baron  and  Feme. 
FENCES, 

action  on  the  case  for  not  repairing,  whereby  another  is  damaged,  must  be 
brought  agi^inst  the  occupier,  i.  322,  322  a.  n.  (c). 
when  such  an  action  lies,  ib. 
general  rule  of  law,  as  to  defect  of,  i.  322  a.  n.  (c). 
a  prescription  is  well  pleaded,  that  the  tenants  of  such  a  close  have  been 

accustomed  to  repair,  ii.  9  e.  n.  (9). 
ancient  remedy  for  defect  of,  by  writ  de   curid  claudendd  abolished,   i. 

322  a.  n.  (c).  ii.  9e.  n.  (9). 
case  in  the  nature  of  waste  for  destroying,  form  of  declaration,  ii.  252  ef. 
cattle  escaping  through  defect  of ; 

in  what  cases  they  may  be  distrained  damage- feasant,  ii.  285  b,  c. 

for  rent  by  the  landlord  of  the 
land  whither    they   stray,   ii. 
290.  n.  (7). 
they  may  not  be  driven  into  the  highway  and  there  left,  ii.  285  b.  n.  (/). 
plea  of  defect  of  fences, 

replication  denying  the  fact  of  the  defect,  should   conclude  to  the 
country,  without  a  formal  traverse,  i.  103x;. 
FEOFFMENT, 

by  tenant  in  tail, 

is  a  discontinuance  of  the  estate  tall,  and  the  remainderman   or  re- 
versioner  is  put  to  his  formedon,  i.  261  b,  c.     See  tit  Fomiedon. 
but  see  stat  3  &  4  W.  4.  c.  27.  s.  30.,  i.  261  e.  n.  (/). 
after  the  execution  of  a  will ; 

though  imperfect,  a  revocation,  i.  278  e,f. 
fraudulent,  ii.  12*  n»  (19). 
by  tenant  for  life  ; 

is  a  forfeiture,  i.  319^. 

not  if  he  be  cestui  que  trusty  ii.  386* 
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FEOFFMENT,  continued. 
by  infant     See  tit.  Infant. 

to  make  a  tenant  to  the  prtBcipey  ii.  96. 
by  lessee  for  years,  to  actjuire  a  freehold  on  which  to  levy  a  subseqaent 
fine,  i.  SI  9  a. 

method  of  thereby  turning  the  term  into  a  freeliold,  tifr.  n.  (5). 
when  it  does  or  does  not  destroy  the  term,  ib. 
party  pleading  need  not  make  a  profert  of  the  deed  of  feoffment,  L  9. 9  a. 

n.(l).  ii.  9/.  n.  (IS), 
it  is  never  pleaded  to  have  been  by  deed^  ii.  9^1  n.  (IS), 
need  never  be  pleaded  to  have  been  by  livery^  i.  228  a.  n.  (e\  ii.  305  a. 

n.  (IS), 
drfective,  when  allowed  to  operate  as  a  covenant  to  stand  seised,  ii.  97- 
FERJE  NATURiE, 

animals,  when  trover  lies  for,  L  84. 
FERRY, 

in  action  for  erection  of  a  new  one  near  an  ancient  one,  the  plaintiff  may 
declare  on  his  possession  merely,  and  need  not  aver  that  he  keeps  boats, 
&C.  ii.  114. 

he  need  not  set  forth  or  prove  the  payment  of  any  sum  for  passage 

money,  ii.  114  a.  n.  (/). 
necessary  proof  when  laid  to  be  ancient,  ii.  175.  n.  (6). 
nature  of  franchise,  ii.  175.  n.  (6). 
remedy  for  disturbance  of,  ib. 
what  is  such  disturbance,  ib. 
FERRYMAN, 

action  lies  against  for  refusing  to  convey  over  a  common  ferry,  i.  S12  e. 
FIERI  FACIAS, 

might  be  had  at  common  law  on  a  recognizance  or  judgment,  ii.  68. 
may  be  had  after  an  award  of  an  elegit  on  the  roll,  (though  not  after  the 
sheriff's  return  that  he  has  delivered  land),  ii.  68  d. 

or  after  a  return  of  nihil  to  an  elegit,  as  to  the  lands,  Uf. 
an  elegit  may  be  had  after  &Ji.fa.y  ii.  68  e. 

if  returned,  and  filed,  it  will  support  a  ca.  so.  and  an  elegit  after  the  year, 
ii.  68^. 

if  sued  out  within  a  year,  it  is  not  necessary  that  it  be  rv- 
tumed  within  that  period,  ii.  68  g,  n.  (A). 
de. bonis  testatoris^ 

sheriff's  return  of  nulla  bona^  and  scire  Jieri  enquiry  thereon,  L  219  a. 
See  tit.  Devastavit, 
from  what  time  it  binds  the  goods  of  the  defendant,  i.  219/^  g.  ib.  n.  (/). 
the  property  is  not  altered  till  an  actual  sale  under  the  writ,  i.  219^* 
n.  (0. 
sheriff's  duty  when  there  are  two  writs  against  the  same  defendant  deliver- 
ed to  him,  ib. 
sherifi^s  duty  if  an  extent  for  the  king  be  delivered  after  ti^.Ja.^  i.  219^,  k. 

n.  (t).  ii.  70^.     See  tit  Extent. 
against  testator's  goods  in  the  hands  of  his  executor,  when  it  can  be  bad 

without  a  sci.fa,)  i.  219 f. 
money  raised  under, 

an  action  against  the  sheriff  for,  is  not  within  the  Statute  of  Limitations, 
ii.  67  a.     [But  see  stat.  3  &  4  W.  4.  c.  42.,  iL  67  a.  n.  (A), 
lease  assigned  under, 

when  a  forfeiture  by  breach  of  defendant's  condition  not  to 
i.  288  c.  n.  (rf). 
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FIERI  FACIAS,  continued. 
goods  taken  under, 

the  sheriff  cannot  deliver  them  to  the  plaintiff,  but  he  may  sell  them,  ii.  69. 
if  the  judgment  be  reversed,  the  defendant  is  not  entitled  to  the  goods 

in  specie,  but  only  the  money  raised  by  their  sale,  ib. 
the  sheriff  may  have  trespass  or  trover  for,  ii.  47  a, 
he  must  continue  in  possession,  ii.  47  b.  n.  (c). 
is  a  discharge  to  defendant  though  sheriff  does  not  satbfy  the  plain- 
tiff, ii.  47  a.     See  tit.  Sheriff. 
if  sheriff  take  the  goods  wrongfully,   the   owner  may   have   trover 
against  the  person  who  sued  out  the  writ,  ii.  47  a?.     [But  see  contrd, 
o.  (m),  and  Whitmare  v.  Greensy  2  Dowl.  &  L.  174.] 
xfjumiture  or  other  goods  on  lease  be  taken,  lessor  can  have  trover  for 
them^  pending  the  lease,  ii.  47  ^^ 
return  of; 

need  not  specify  the  price  at  which  each  particular  article  seized  under 

it,  sold,  ii.  47  a.  n.  (6). 
if  the  property  in  the  goods  be  disputed,  the  Court  would  enlarge  the 
timcy  ib. 

or  stay  the  proceedings  against  the  sheriff,  ib. 
relief  now  given  under  Interpleader  Act^  ib, 
for  other  points,  see  tit.  Sheriff. 

in  the  same  writ  with  a  veTidiiioni  exponas^  ii.  47 Jf^ 

FILES, 

the  reason  why  this  word  is  used  in  alluding  to  proceedings  in  Chancery, 
ii.  7.  n.  (3). 
FINDER, 

of  goods,  acquires  a  special  property  such  as  to  enable  him  to  keep  them 
against  all  the  world  but  the  true  owner,  and  to  maintain  trover  for  them, 
ii.  475^. 

trover  will  not  lie  against  him,  upon  a  refusal  to  deliver  them  on  the 
ground  that  he  does  not  know  the  Hemander  to  be  the  right  owner, 
ii.47*.  n.{t). 
FINE, 

levied  by  tenant  for  life^ 

its  operation,  i.  319.  et$eq. 

it  does  not  discontinue  the  remainder,  &c.  i.  319ef. 
but  it  displaces  it,  i.  319  a. 

whether  a  devise  of  such  remainder  (afterwards,  but  be- 
fore entry  to  revest)  is  good,  i.  319  a,  6.  319  a.  n.  (d). 
can  only  be  avoided  by  actual  entry,  i.  319,  319  a.     See  post  in  this 

title, 
operates  as  a  forfeiture,  i.  3196.     See  tit.  Foffeiture. 
right  of  entry  thereupon,  i.  3196,  c. 

cannot  be  assigned  or  devised,  i.  319  a,  b.  n.  (jd). 

mere  adverse  possession  does  not  bar  the  right  to  devise^ 

i.  3196.  n.  (<f). 
devisable  or  assignable  under  stat  1  Vict,  and  7  &  8  Vict,  ib.^ 
ii.  388  It.  n.  (u). 
ievied  by  tenant  of  a  basefee^ 

no  forfeiture,  i.  260. 
ievied  by  tenant  in  tail, 

with  reversion  in  fee,  how  it  operates,  ii.  42^.  n.  {g). 
with  proclamations,  bars  the  issue  in  tail;  i.  258. 

at  common  law,  does  not ;  but  it  operates  as  a  disdontinuance, 
t6.  319i. 

VOL.  II.   PART  II.  Y  Y 
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FINE,  continued.  * 

levied  hy  tenant  in  taU^  continued. 

the  proclamations  may  be  made  after  the  death  of  tenant  in  tail, 
'      i.  258  a. 
its  effect  after  an  innocent  conveyance  of  the  fee  bj  him,  i.  260  a. 
261  a,  b. 

he  may  levy  it  on  another  conveyance,  after  he  has  conveyed  the 
u)hole  estate  away  by  an  innocent  conveyance,  i.  260  a, 

enactment  of  stat  S  &  4  W.  4^  c.  74.  (Act  for  Abolition  of 
Fines),  t6.  n.  (A), 
it  does  not  operate  as  a  discontinuance,  unless  levied  before  the 
innocent  conveyance,  i.  261  &. 

unless  levied  after,  in  pursuance  of  a  covenant  therein,  L 
2616. 
if  the  remainderman  in  tail  be  heir  to  him,  he  is  barred  by  the  warranty 
in  the  fine,  ib. 

but  not  the  reversioner  in  fee,  being  a  stranger,  ib. 
discontinues  the  remainder,   though   there  is  a  prior  term  of  yearB 

outstanding,  i.  S\9d,  n.  (A), 
the  remainderman  or   reversioner   cannot  bring  an    ^ectment  after 
it,  but  is  put  to  his  formedon,   i.  261  &•  S196.     See    tit    For- 
medon. 
by  tenant  in  tail  in  remainder, 

does  not  discontinue  the  remainders,  &c.,  i.  Sl9d. 
does  not  displace  or  devest  the  ulterior  estate,  i.  319<2.  n.  (A). 
levied  by  tenant  for  years, 

its  operation,  i.  319,  319  a. 

bars  parties  and  privies  by  estoppel,  i.  319  a. 
practice  of  assigning  ^e  term  to  a  trustee  to  prevent  forfeiture,  and 
afterwards,  levying  a  fine  with  a  previous  feoffment,  —  whether  it 
works  a  forfeiture,  ib.  n.  (b), 
its  utility,  i.  319  c;  n.  (/> 
entry  by  lessor  to  take  advantage  of  the  forfeiture  —  his  double  right  — 
i.  319  ^  319  c.  n.(/). 

cannot  be  assigned  or  devised,  i.  319  a,  b.  n.  (cf). 

[But  see  stat.  1  Vict  c.  26.,  i.  3196.  n.  (d),  7  &  8  Vict  c  76., 
ii.  38811.  D.(tf).] 
cannot  be   made  by   reversioner,   after  he  has  parted  with  the 

reversion,  i.  319  6.  n.  (d). 
when  the  right  must  be  enforced  under  the  new  Statute  of  Limi- 
tations, i.  319  c.  n.  (/). 
levied  by  feme  covert, 

will  pass  her  land,  or  bar  her  dower  without  proclamations,  iL  175o. 
n.  (S). 
levied  by  a  mortgagor  in  possession, 

he  shall  not  be  considered  a  disseisor,  so  as  to  make  entry  necessary  to 
avoid  the  fine,  i.  319/  n.  (A). 
levied  by  infant, 

the  writ  of  error  to  reverse  it,  must  be  brought  during  his  mimoritu, 

ii.  96. 
he  can  lead  or  declare  the  uses  by  deed,  and  if  he  do  not  reverse  tie 
fine  during  his  nonage,  the  declaration  will  stand  good  for  ever, 
ii.  96  a.  . 

levied  by  a  disseisor, 
.    who  shall  be  considered  a  disseisor,  i.  319  e,/  n.  (A). 
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FINE,  eominved. 

entry  to  avoid.    See  also  tit.  Entry. 
when  necessary,  i.  319.  e^  9eq. 
is  taken  away  by  a  fine  by  tenant  in  tail,  i.  319  ef,  6. 
in  what  way  and  by  whom  the  entry  must  be  made,  i.  3l9A,  t. 
must  be  followed  by  an  ejectment  within  a  year,  L  319 1. 
made  before  the  fine  useless,  i.  319^. 
by  a  married  woman  or  her  husband,  i.  319 1.  n.  (r). 
the  fine  is  totally  avoided  by  entry  and  ejectment,  i.  319 1. 
mesne  profits  antecedent  to  entry  not  recoverable  in  law  or  equity, 
i.  319^.  lb,  n.  (n). 
action  to  avoids  L  319.  n.  (a).  319  u 

must  be  a  real  one,  i.  261  c.    See  tit  Formedon. 

it  is  sufficient  if  it  be  commenced  within  five  years,  i.  319.  n.  (a). 
hiU  in  equity  to  avoids 

when  sufficient,  i.  319.  n.  (a). 

if  inheritance  has  been  lost  by  fine  and  nondaim,  it  will  not  be  pro- 
tected in  equity  by  an  outstanding  term  assigned  to  attend  the  in- 
heritance, i.  319  A.  n.  (;r). 
trustee  of  a  term  purchasing  from  tenant  for  life  may  bar  the  re« 
mainder  by  a  fine,  ib. 
acceptance  <^9 

by  tenant  for  life,  works  a  forfeiture,  i.  319ef.  ii.  386. 
but  alters  not  the  estate,  nor  devests  reminders,  ib, 
is  no  disseisin,  i.  319  d.  n.  (g), 
by  tenant  in  tail, 

has  no  operation  whatever,  i.  319ef. 
once  avoided,  void  for  ever,  i.  319  «. 
avoidance  of,  by  entering  a  claim  at  the  foot,  i.  319 1. 

taken  away,  by  stat.  4  H.  7.,  ib. 
tur  concessit^  jio  forfeiture,  L  310  c.  n.  (e). 

its  operation,  t^. 
entry  or  action  to  avoids 

not  necessary  to  avoid  a  fine  without  proclamations,  L  319A. 
limitation  of,  by  stat  4  Hen.  7.,  ii.  121  c. 

an  infant  may,  if  he  pleases,  enter  or  have  his  action  before  he  atp 
tains  his  full  age,  ib, 

if  he  entered  before  his  full  age,  he  might,'  before  stat 

4  Ann.,  enter  again  twenty  years  after,  i.  319 1. 

if  a  person  dies  under  one  of  the  disabilities  mentioned  in  the 

proviso,  his  heir  must  pursue  his  right  within  Jive  years  iffter  such 

ancestor's  deaths  or  he  will  be  barred,  ii.  121^.     See  also  i. 

319  a,  *.n.  ((f). 
warranty^ 

difference  of  it  when  the  fine  is  of  the  husband's  land,  and  when  of  the 
wife's,  ii.  175  o.  n.(3). 
is  of  that  term  when  the  concord  was  made,  and  of  which  the  writ  of  cove- 
nant was  returnable,  ii.  175  o.  n.  (2). 
its  relation  to  the  preceding  term  if  levied  in  vacation,  i.  319  b, 
error  to  reverse^ 

scLfa.  against  the  terre  tenants,  ii.  72  ^  93.  101  y.  n.  {b), 

why  issued,  ii.  93. 
must  be'  brought  within  twenty  years  after  the  fine  levied,  10  &  11 

W.  3.,  ii.  94. 
to  whom  the  writ  is  directed*  ii.  101  g,  h. 

YY  2 
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FINE,  continued, 
pleading  ajiney 

when  it  must  be  pleaded  to  have  been  By  proclamations,  i.  258  a. 

the  other  parity  may  shew  the  proclamations  to  have  been  informal, 

ih, 
how  the  proclamations  should  be  pleaded,  ii.  175  o.  n.  (a), 
a  seisin  in  the  parties  to  the  fine  need  not  be  alleged ;  it  is  enough  to 

say  that  a  fine  was  levied^  ii/ 175  n.  n.  (1). 
it  should  be  shewn  in  what  term,  and  at  what  place,  the  fine  was 
levied,  ii.  175  «.  n.  (2). 

(and  semble,  before  what  judges,  ii.  175.     But  see  voL  L  257. 
n.  (7).) 
there  is  no  need  to  refer  to  the  record  of  the  fine,  ii.  175  p.  n.  (4). 
nor  to  the  proclamations,  Uf,  ^ 

chirograph  of^ 

sufficient  evidence  of  the  fine,  i.  189.  n.  (a). 
the  proclamations^ 

may  be  made  after  the  death  of  tenant  in  tail  who  levied,  i.  258  a. 
mistakes  and  misdescriptions  in^. 

what  cured  by  stat  S  &  4  W.  4.  c.  74.,  ii.  94  c.  n.  (c). 
amendments  of,  when  suffered  in  Wales,  ib. 
on  admittance  to  copyholds,  ii.422/    See  also  i.  147.  n.  (a).  See  tit.  Copy* 

hold, 
capiaturpro,  ii.  193.  n.  (1). 
nRE, 

destruction  by  accidental,  action  of  waste  will  not  lie  against  lessee  for,  LS2Si2. 
but  he  is  liable  in  covenant,  if  he  has  covenanted  to  repair  generally, 
ib,  ii.  422,  422  a. 

unless  there  be  an  exception  in  the  lease  of  casualties  by  fire, 
ii.  422  (u 

and  even  then  the  lessee  is  bound  to  pay  the  rent  after 
/  the  house  is  burnt  down,  ib. 

so  in  a  lease  not  by  specialty,  ii.  422  a.  n.  (g). 
the  lessor  is  not  bound  to  rebuild,  ii.  422  a. 
no  relief  in  equity,  ii.  422  b.  n.  (A), 
by  lightning, 

will  excuse  the  tenant  from  his  common  law  duty  to  repair,  but  not  from 
his  own  covenant,  ii.  422,  422  a. 
injury  caused  to  neighbour  by,  when  action  can  be  maintained  for,  ii.400a. 
n.  (a). 
FISH  AND  FISHERY, 

right  of  fishing  cannot  be  reserved  or  excepted  by  a  grantor  or  lessor*  i. 
323  c.  n.  («). 
must  be  by  way  of  fresh  grant  from  grantee  or  lessee,  ib. 
owner  of  a  several  fishery, 

may  take  and  detain  nets  damage  feasant,  i.  84,  84a.n.(</). 
but  not  cut  and  destroy  them,  ib. 
the  grantee  of  the  fish  in  a  pond  cannot  cut  the  banks  to  let  the  water  dry, 

i.  323  c. 
a  grant  of  landing  nets  may  be  presumed  for  the  owners  of  a  fishery,  from 

twenty  years*  enjoyment,  ii.  175  c.  n.  (a), 
if  tenant  for  life  of  a  vivary,  destroy  so  many  fish,  that  enough  are  not  left 

for  stores,  it  is  waste^  ii.  259  a.  n.  (/?). 
in  a  conviction  for  poaching  in,  under  5  Geo,  3.^  it  must  be  stated  in  the 
informationy  and  in  the  evidence,  that  the  proceeding  is  at  the  instance  of 
the  owner  of  the  fishery,  i.  263.  n.  (A). 
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FIXTURES, 

the  word,  in  pleading,  does  not  necessarily  mean  things  fixed  to  the  freehold, 

ii.  259  c.  n.  (r). 
removable  by  lessee  without  waste  —  when, 

in  favour  of  trade,  ii.  259  a.  259  a,  h,  u.  (r). 

secusy  in  favour  of  agriculture,  ii.  259  h.  n.  (r). 
matters  of  ornament,  ii.  259  a.  t^.  n.  (r). 
when  they  must  be  removed,  if  at  all,  ii.  259  hy  c,  n.  (r). 
trover  will  not  lie  for  them,  ii.  259  c,  n.  (r). 
nor  assumpsit  for  goods  sold,  &c.  ib, 
their  value  may  be  recovered  in  trespass,  describing  them  *^  as  goods, 

chattels,  and  effects,"  ib. 
the  price  of  them  may  be  recovered  as  fixtures  bargained  and  sold,  or 
sold  and  delivered,  i6. 
they  are  not  distrainable,  ib, 

if  the  landlord  distrains  and  severs  them,  trover  will  lie,  ib, 
what  kind  of  fixtures  may  be  taken  under  9>,fi.fa,y  ib. 
questions  as  to  who  are  entitled  to  them, 

between  heirs  and  executors,  1 

executor  of  tenant  for  life  and  reversioner,  |-ii.  259  a,  b.  n.  (r). 
landlord  and  tenant,  J 

what  is  an  annexation  to  the  freehold  so  as  to  make  a  "  fixture,"  ii.  259  d, 
not  goods  and  chaUels  *<  in  the  order  and  disposition  of  the  bankrupt,"  ib, 
FOLDCLOSE, 

what  it  is,  ii.  S27.  n.(ll). 
may  be  granted  over,  ib. 
FORBEARANCE, 

to  sue  executor,  by  assignee  of  debt,  sufficient  consideration,  i.  209  a.  n.  (1). 
ii.  137,  1S7A. 
so  forbearance  by  creditor  himself,  i.  210  a,  b,  n.  (1).      See  tit.  As* 
sumpsiL 
to  sue  heir,  when  a  sufficient  consideration,  ii.  137>  et  seq, 
what  sort  of,  sufficient  to  constitute  consideration,  i.  210  c.  n.  (c). 
cases  where  it  has  been  held  a  sufficient  consideration,  and  where  not,  and 
for  what  promise,  ii.  137  a.  et  seq,  ib,  n.  (6).     See  tit.  Assumpsit, 
forbearance  to  prosecute  misdemeanor,  ii.  137  cf.  n,(b). 
FORCE  AND  ARMS.     See  tit  Ft  et  armis, 
FOREIGN  AGENT, 

acting  lawfully  abroad,  but  violating  the  law  of  this  country  thereby,  i. 
347  e,  n.  (/). 
FOREIGN  ASSIGNEES  OF  BANKRUPT, 

right  of,  may  be  enforced  here,  i.  340  b,  n.  (d), 
FOREIGN  ATTACHMENT, 
what  it  is,  i.  67.  n.  (1). 

to  give  the  mayor  jurisdiction,  the  garnishee  must  reside  within  the  city,  and 
the  debt  have  accrued  there,  i.  67.  n.  (b),     [See  also  4  Mann..&  Gr.  933. 
Crosby  v.  Hetherington,    5  Scott,  N.  R.  637.  S.  C] 
execution  must  be  sued  out  in,  oUierwise  the  garnishee  will  not  be  pro- 
tected, i.  67.  n.  (L)  n.  (b), 

on  issue  whether  execution  issued,  the  jury  not  estopped  by  a  record 

of  satisfaction,  i.  67.  n.  (b). 
no  good  replication  to  plea,  by  garnishee,  of  recovery,  &c.  that  plaintiff 
had  no  notice,  i.  67  a,  n.  (d), 
judgment  in,  given  without  a  summons  and  nihil  returned,  is  void,  i.  67  a. 
67  a.  n.  (d). 

cannot  be  removed  into  K.  B.  by  certiorari  under  19  G.  3.,  i.  67  c.  n.  (A). 
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'foreign  attachment,  canHnuecL 

purpose  of,  merely  to  compel  the  appearance  of  the  defendant,  i.  67  & 
consequences  of  defendant's  appearance,  &c.  or  surrender  before  satufaction 

entered  upon  the  record,  i.  67  a,  b, 
recovery  and  execution  in,  might  either  be  given  under  the  general  issua  or 
pleaded  in  assumpsit,  i.  67  b. 

[But  it  must  now  be  pleaded,  ib,  n.  (/)•] 
garnishee  need  not  prove  the  debt  of  plaintiff  below,  L  67  a- 
the  attachment  must  sdways  have  been  pleaded,  in  debt  on  bond,  L  67&* 
consequences  of  pleading  improperly,  i.  67  b. 
custom  of,  as  averred,  must  be  shewn  to  liave  been  pursued,  i.  676*  n.  (1). 

n.  (^). 
averments  of  custom,  what  necessary  and  what  unnecessary,  ib. 
difference  of  expence,  &c.  between  the  mayor's  and  sheriffs'  courts,  L  67  6. 

D.  (C). 

goods  or  money  cannot  be  taken  under  out  of  the  hands  of  a  garnishee  who 

has  a  lien,  without  discharging  the  lien,  i.  67  a.  n.  {e\ 
putting  in  bail  or  surrendering  in  discharge  of*  does  not  prevent  an  arrest 

under  process  of  the  courts  above  for  the  same  cause,  i.  67  6,  c  n.  (A). 
if  properly  pleaded,  is  a  good  bar  to  an  action  on  an  award,  or  a  bond  for  its 
performance,  i.  67  c.  n.  (p). 

but  no  answer  to  an  attachment  for  non-performance,  ib, 
or  for  nonpayment  under  the  Master's  allocatur,  ib* 
whether  goods  of  a  deceased  can  be  attached,  ib. 

or  goods  in  a  man's  own  hands ;  i.  67  b,  n.  (^). 
judgment  against  garnishee  does  not  make  plaintiff  a  judgment  creditor,  L 

67  c,  B.  (A), 
at  what  stage  a  writ  of  error  lies,  ib, 
FOREIGN  CORPORATION, 

may  sue  here  in  their  corporate  name,  i.  340  &,  e.  n.  {d)> 
FOREIGN  JUDGMENT, 

how  far  conclusive  here,  i.  92  b.  n.  (/)• 
writ' of  enquiry  in,  ii«  107  a.  n.  (c), 
FOREIGN  LAW, 

how  far  it  shall  govern  in  this  country,  in  respect  of  a  contract  made  in  a 
foreign  country,  ii.  121  c.  n.  (A). 
FOREIGN  MONEY, 

necessity  of  a  writ  of  enquiry,  in  actions  for,  ii.  107  a,  n.  (c). 
FOREIGN  PLEA, 

i.  98.     See  tit  Plea. 
FOREIGN  VOUCHER, 

ii.  S2.     See  tit  Warranty, 
FOREIGNERS.    See  tit.  Alien. 

exclusion  of,  from  buying  and  selling  in  a  city,  &c  must  be  by  eustOM,  and 
can  only  exist  in  a  corporation  by  prescription,  i.  312c.  n.  (3).  312  dL 
the  penalty  to  enforce  the  custom  must  be  pecuniary,  i.  318c£i 
how  it  may  be  recovered,  i.  312  <^. 
a  bye-law  to  such  effect  is  bad,  —  when,  i.  312  c 
distress  must  be  preceded  by  demand,  L  312  <L  n.  (A), 
instances  of  good  and  bad  customs,  i.  312  d. 
abolished  by  Muhicipid  Corporation  Act,  i.  312dL  n.  (m). 
FORFEITURE, 
of  lease, 

clause  of,  to  be  construed  strictly,  i.  288  c,  eL  tu  (cQ» 
for  non-payment  of  rent,  &c. 

is  in  its  nature  entire  and  is  destroyed  by  apportionment«  L  288  d. 
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FORFEITURE,  continued. 
of  lease,  continued. 

for  noD-payment  of  rent,  &c.  continued* 

things  required  to  be  done  at  common  lav  previous  to  the  rever- 
sioner's entry,  i.  286  b.  287,  287  a. 
demand  of  rent,  how,  when,  and  by  whom  to  be  made,  ib. 
n.(*).(m).(o). 

when  dispensed  with  by  stat.  4  Geo.  2.,  i.  287  a,  b, 
and  n.  (o). 
an  ejectment,  without  entry,  sufficient,  i.  287  a, 
proceedings  in  ejectment,  prescribed  by  4  Geo.  2.,  i.  287  a,  b,  c, 
287^.  n.  (^). 
how  and  by  whom  they  may  be  stayed,  i.  287  c.  n.  (r). 
sufficient  distress,  when  it  takes  the  case  out  of  statb  4  Geo.  2., 
i.  287  c. 

proof  of,  i.  287  b.  n.  (p). 
staying  the  proceedings  upon  payment  of  arrears,  &c.  under 
sect  4,,  i.  287  c.  n.  (r). 
relief  in  equity  against,  i.  287  c.  n.  (s), 

must  be  sought  within  six  months,  i,  287  c, 
in  what  cases  the  court  will  relieve,  i.  287  c.  n.  (s), 
void  and  voidable  leases,  distinction  as  to,  between  leases  for  life 
and  years,  i.  287  d,  e.  ib.  n,  («). 

semble,  in  every  case,  lease  voidable  only,  i.  287  c.  n.  («). 
waiver  of,  what  shall  amount  to.  i.  288. 288.  n.  (x),  (y),  (z).  288  b, 
c,  n.  {d), 

cases  of  continuing  forfeiture,  i.  288.  n.  (x). 
case  where  lessee  has  been  led  into  neglect  of  covenant  by  the 

conduct  of  lessor,  i.  288.  n.  (a:), 
of  a  sum  by  lessee  nomine  pcems^  i.  287  d. 

the  same  demand,  &c.  necessary,  as  in  case  of  re-entry,  ib. 
by  breach  of  condition  not  to  assign,  L  288,  288  a,  b. 

waiver  of  the  forfeiture  by  acceptance  of  rent  due  after  the  breach, 

i.  288  b. 
dispensation  of  the  condition  by  a  licence  to  assign  any  part,  i.  288. 
by  once  assenting  to  an  assignment,  i.  288.  n.  (y). 
by  acceptance  of  rent,  without  writing  according  to  the 
terms  of  the  proviso,  ib. 
what  shall  be  a  sufficient  express  licence,  i.  288  b. 
how  incurred,  i.  288  6,  c,  d.  n.  {u}. 
in  what  case  an  underlease  shall  be  a  forfeiture,  i.  288  6. 
assignment  by  ^nArtip^of  lessee,  when  a  forfeiture,  i.  288 6, c.  n.(d), 
by  the  sheriff  Muder  aji.fa.,  i.  288  c.  n,  {d). 
by  wiU,  ib. 
the  vendor  of  a  term,  is  bound  to  procure  the  licence,  ib. 
by  breach  of  condition  not  to  underlet,  i.  288  b.  ib,  n.  (d). 

not  waived  by  acceptance  of  rent  from  lessee  after  one  underletting, 

i.  288.  n.  (y). 
whether  the  condition  is  gone  by  expressly  licensing  to  underlet  a 
part,  i.  288,  288  a.  n.  (^). 
by  breach  of  covenant  not  to  permit  offensive  trades  to  be  carried  on, 
i.  288  c.  n.  {d). 

what  amounts  to,  ib. 
by  breach  of  covenant  to  repair,  i.  288  a.  n.  (z). 

waiver  of  breach  of  general^ covenant  by  resorting  to  particular,  ib, 
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FORFEITURE,  continued. 
of  lease, 

who  shall  take  advantage  of  it,  i.  218#7,  ef,  e. 
/  when  an  assignee  or  grantee  of  the  reversion,  t& 

assignee  of  part,  i.  288  (L 
the  party  need  not  have  any  reversion  in  the  land^  i.  288  e.  n.  (p). 
a  power  of  re-entry  cannot  be  reserved  to  a  stranger  to  the  legal  in- 
terest, ib. 

case  of  lease  by  trustee  and  cestui  que  trusty  ib, 
case  where  it  is  provided  in  underlease  that  original  lessor  may 
re-enter,  i.  288/.  n.  (g). 
the  lease  need  not  be  under  seal,  ib, 
what  form  of  words  will  constitute  power  of  re-entry,  ib. 
good  defence,  that  landlord  conveyed  away  title  by  mortgage, 
ib, 
notice  of, 

a  material  and  issuable  fact,  i.  287  d, 
where  the  omission  of  some  act  is  the  ground  of  forfeiture,  the  lessee 
must  give  some  evidence  of  it,  i.  288  d,  n.  (d), 
case  of  non-insurance,  ib, 
the  re-entry  no  bar  to  recovery  of  rent  due  before,  f&. 
landlordy  on  re-entry,  when  entitled  to  emblements,  ib. 
by  levying  a  fine.     See  tit.  Fine. 
by  tenant  for  life,  i.  31 9  & 

a  fine  sut  concessit  was  no  forfeiture,  i.  319 1?*  n.  (e). 
lease  for  years  to  avoid  the  forfeiture,  when  proper,  i.  319  A. 
by  tenant  of  a  base  fee,  none  incurred,  i.  260. 

by  lessee  for  years,  i.  319 a.  n.  (b).  3196.  n.  (6).  319c.     See  also  n.  (&> 
right  of  entry  to  take  advantage  of,  L  319  6.  n.  (</). 

cannot  be  assigned,  ib.    [But  see  n.  (d),  and  ii.  388  n.  n.  («).] 
cannot  be  used  by  reversioner  after  he  has  assigned  his  leyer- 
sion,  i.  319  b.  n.  (d), 
by  accepting  a  fine,  i.  S19d. 
by  feoffment, 

by  tenant  for  life,  i.  319  c. 

and  subsequent  fine,  by  tenant  for  years,  i.  319  a.  n.  (6). 
by  lease  and  release, 

none  created,  i.  319  c. 
by  attornment, 

to  a  stranger,  i.  319  a.  n.  (b), 
by  felony,  i.  363  c,  u.  (c).     See  tit  Felon.    Felo  de  se. 
judgment  of,  in  a  conviction,  i.  2636.  n.  (3). 
FORGERY, 

in  an  indictment  for  forging  a  foreign  instrument,  there  must  be  a  transla- 
tion of  it,  i.  242  a.  n.  (c). 
FORMEDON, 

writ  of,  abolished  by  stat  3  &  4  W.  4.  c.  27.,  i.  319  e.  n.  (i). 
preservation  of  right  in  certain  cases,  ib, 
necessity  for,  how  prevented  for  the  future,  ib. 
the  reversioner's  or  remainderman's  only  remedy  after  a  fine  by  tenant  io 

tail,  i.  261 6,  c.  319  c. 
in  what  cases  it  must  be  brought  within  twenty  years,  i%  319^ 
within  five  years  after  the  title  accrues,  i.  261  c. 

it   is  sufficient   if  the  action   be   commenced  within   that  time, 
i.  319.  n.  (a), 
he  who  claims  as  cousin  and  heir,  must  shew  his  cousinage,  ii.  If. 
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FORMEDON,  continued. 

a  quod  ei  deforceat  by  tenant  in  tail  under  the  stat.  of  Ruthland  is  in  the 

nature  of  a  formedon,  ii.  38. 
no  entry  need  be  made  previous  to  bringing  the  action,  i.  261  c. 
FOULD-CLOSE, 

what  it  is,  ii.  S27. 

may  be  granted  over  and  turned  into  gross,  ii.  S27. 
FOURCHER  PER  ESSOIN,  ii.  45  rf. 
FRANCHISE, 

bailiff  of,  to  whom  a  writ  is  directed,  instead  of  the  sheriff,  is  not  protected 
in  executing  it,  for  he  is  not  the  officer  of  the  court,  ii.  193  a,  n.  (a).   See 
tit.  Ely. 
FRANCHISES, 

of  a  corporation  not  lost  by  change  of  its  name,  i.  344.  n.  (I). 
FRANK-MARRIAGE, 

tenant  in,  may  have  a  quod  ei  deforceat,  (given  by  stat.  of  Westminster  2.), 
under  the  stat.  of  Ruthland,  ii.  38. 
FRAUDS, 

statute  of.     See  tit.  Statute  of  Frauds. 
FRAUDULENT  ALIENATIONS, 

by  heir,  stat.  13  Eliz.  concerning,  ii.  8. 

stat.  3  W.  &  M.  and  1  W.  4.,  ib.  8  rf,  e.  n.  («).     See  tit  Heir. 
FRAUDULENT  DEVISES, 

stat  3  W.  &  M.  and  1  W.  4.  concerning,  ii.  8  c,  </,  e.  n.  («).   See  tXt.  Devisee. 
tenant  pour  auter  vie  within,  ii.  8  t,  k. 
FRAUDULENT  GIFT, 

to  oust  creditors,  the  vendee  or  donee  shall  be  liable  as  executor  d!e  son  torty 
ii.  136.  n.  (2). 
FRAUDULENT  REMOVAL,  ii.  284a.  et  seq.    See  tit  Distress. 
FREEHOLD, 

pleading  soil  and  freehold  in  an  avowry,  an  anomaly,  i.  347  e.  n.  (6). 
plea  of  lib.  ten,  in  trespass,  i.  299  c.     See  tit  Lib.  Ten. 
fixtures  attached  to,  ii.  259  c.  n.  (r).     See  tit  Fixtures, 
FREIGHT, 

per.  month,  to  be  paid  at  the  end  of  the  voyage,  none  can  be  recovered  if  the 

ship  be  lost  on  it,  i.  320  c.  n.  (b). 
effect  of  abandonment  upon,  ii.  203  g,  n.  (6). 
FRESH  PURSUIT, 

recaption  on,  must  be  pleaded,  i.  34. 
FRUIT  TREES, 

waste  by  cutting  down,  ii.  259  a. 
FUEL, 

the  tenant  has  a  right  to  the  thorns,  bushes,  furze  and  the  like,  for  fuel, 
ii.  259. 
FUGAM  FECIT, 

finding  of,  by  coroner's  inquisition,  not  traversable,  i.  363  b. 
FUNDS, 

money  in  the  public,  is  a  chose  in  action,  and  passes  not  by  a  grant  of 
bona  et  catallafelonum,  i.  210  a.  n.  (a). 
FURNITURE, 

if  a  man  let  a  house  and  furniture  for  a  term,  he  cannot  have  trover  for  the 
furniture  taken  in  execution,  during  the  term,  ii.  47  d. 
unless  the  lessee  be  a  married  womaTi,  ib.  n.  (^). 
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G, 

GAMBLING  HOUSE,  , 

an  indictment  is  good,  merely  charging  defendant  with  keeping  a  common 
gambling  house,  ii.  308  a.  n.  (a). 
GAME-LAWS, 

repeal  of  Qualification  Acta,  i.  262  a.  n.  (d). 
action  upon^  for  a  penalty, 

justification  under  a  deputation  from  a  person  claiming  title,  i.  2626. 

n.  (rf). 
the  boundaries  of  or  title  to  a  manor  cannot  be  tried  in,  i.  262  b.  n.  ((f). 
GAMING, 

statute  of,  i.  103  c. 
GARDEN, 

whether  it  shall  pass  by  a  grant  of  a  house  and  its  appurtenances,  ii.  400  a. 

by  a  devise  of  the  same,  ii.  401. 
whether  parcel  of  a  house  or  messuage,  ib. 

in  prcBcipe  quod  reddat  the  writ  shall  say,  one  messuage  and  one  garden,  jb, 
GARNISHEE.     See  tit.  Foreign  Attachment 
GAVELKIND, 

by  custom  of,  real  property  might  be  devised  at  common  law,  i.  277  a- 

n.  (e). 
writ  of  dower  for  lands  held  by  tenure  of;  proper  plea  to  it,  if  it  demand  a 
third  part^  ii.  44.     See  tit.  bower. 
GENERAL  COUNTS, 

when  they  may  be  resorted  to,  i.  269  ft,  c,  n.  (m). 
GENERAL  ISSUE, 

clause  in  Local  Acts,  &c,  allowing,  repealed  by  stat  o  &6  VicL  c.  97., 

i.  38  b.  n.  (o). 
plea  of,  when  proper, 

never,  in  trover,  where  there  has  been  an  actual  conversion,  ii.  47/'. 

u.(b). 
in  assault  and  battery,  to  the  battery,  i.  14  a.  n.  (3).  296- 
in  assumpsit,  to  give  in  evidence  a  foreign  attachment,  i.  67  6.     [But 

see  n.  (/).] 
in  libel  or  slander,  i.  130,  131,  131  a. 
in   debt  for  rent,  when  the  defence  is  an  eviction,  i.  204  a,  b,  n.  (2). 

[See  n.  (^).] 
in  assumpsit,  i.  269  b.  n.  (2).  ii.  207  a. 

in  cases  when  the  defence  is  usury ^  i.  295  a,     [But  see  n.  C^)-] 
by  an  executor,  i.  333.  n.  (6).  336  a. 
in   an  action  for  disturbance  of  right  of  common,  i.  346  c.      [Bat 

see  n.  (A).] 
in  escape  against  the  sheriff,  ii.  155.     [But  see  n.  ((/).] 
in  indictments  of  highways,  ii.  158  a.  159  a.  n.  (10). 
in  waste,  ii.  237,  238. 
whatever  a  plaintiff  or  prosecutor  is  bound  to  prove  on  the  general  issue,  the 

defendant  may  controvert  by  opposite  evidence,  ii.  158  a.  n.  (3). 
special  plea  amounting  to,  bad  on  special  demurrer,  i.  28.  n.  (c).  ii.  159a. 
plea  in  assumpsit  admitting  contract,  but  shewing  it  to  have  been  made 
subject  to  certain  rules  pot  complied  with,  not  bad  as  amounting  to, 
i.  233  6.  n.  (d). 
GENERAL  PERFORMANCE.     See  tit.  Performance. 
GENERAL  REPLY, 
at  the  trial, 

the  defendant  is  not  precluded  from,  by  denying  the  force  and  arms,  lie. 
if  the  affirmative  of  the  other  issues  lie  on  him,  i.  10.  n.  (a). 
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GENERAL  TRAVERSE.    See  tit.  De  Injund. 
GENERAL  WORDS, 

of  a  defeasance,  or  any  other  deed,  may  be  restrained  by  a  particular 
recital  in  other  part  of  it,  ii.  48.  n.  (/). 
GENERALITY, 

of  pleading,  ii.  410.  n.  (14).  411.    [See  also  i.  116.  117.]   See  tit  Pleading. 
GIFT, 

in  order  to  transfer  property  by  gift,  there  must  be  either  a  deed  of  gift,  or 
an  actual  delivery,  ii.  47  6,  c.  n.  (d), 
GLEBE, 

of  a  parson  or  vicar  not  extendible  under  an  elegit,  ii.  69  b,  [But  see  69  a. 
n.  (o). 
GO0D$.     See  tit  Vendors  and  Purchasers. 

sold  and  delivered,  assumpsit  for,  i.  269  6,  c.  n.  (m).     See  tit.  Assumpsit. 
sale  of,  action  upon.     See  tit.  Sale. 

prohibited  by  statute^  no  action  lies  for,  i.  309  6,  c.  n.  (6). 
not  avoided  by  the  seller*8  knowledge  that  they  were  intended  to  be 
applied  to  an  illegal  purpose,  i.  309  c.  n.  (6). 
stolen : 

by  Stat  21  H.  8.  were  to  be  restored  to  the  owner,  prosecuting  to 
conviction,  though  sold  in  market-overt  ii.  47  A. 
he  could  not  have  trover  before  conviction,  ib* 
the  Stat  was  confined  to  felonies,  and  therefore  did  not  apply  to 
goods  obtained  by  false  pretences,  ib.  n.  (p).  [^Sed  qwsrey  t&.] 
repealed  and  re-enacted  by  stat.  7  &  8  Geo.  4.  c.  ^.  c.  57.,  ib. 
let  upon  lease ;  if  they  are  taken  in  execution  pending  the  lease,  the  lessor 

cannot  have  trover  for  them,  ii.  47  d. 
action  for  not  receiving  1  averment  of  readiness  to  receive,  &c«  by  plain- 
delivering  J      tiff,  iL  352  a.  et  seq. 
of  felons.     See  tit  Felon. 
GRAND  ASSIZE,  ii.  45A.    See  tit  AsWse.     Rights  Writ  of. 
GRAND  CAPE, 

in  dower,  ii.  43  6,  c. 
in  a  writ  of  right  ii*  4*5  d. 
GRANT, 

the  word, 

is  of  general  extent  and  may  amount  to  a  grant  feoffment  gift,  lease, 
release,  confirmation  or  surrender,  ii.  96  b. 

the  party  may  use  it  for  any  of  these  purposes,  ii.  96  b. 
it  must  be  pleaded,  as  it  operates,  ii.  97  Cy  d,  e. 
capable  of  twofold  operation, 

how  it  shall  operate,  ii.  97  c  n.  (e).       * 
things  that  lie  in,  must  be  pleaded  to  have  been  conveyed  by  deed,  i.  228  a. 
the  omission  of  such  a  statement  is  cured  by  verdict  but  not 
after  a  judgment  by  default  under  stat  4  Ann.,  ib. 
cannot  be  surrendered  without  deed,  i.  236  a,  b. 

Common  lies  in,  and  a  licence  to  use  it  can  only  be  by  deed,  ii.  327  a. 
n.(12). 

so  as  to  any  easement  ii.  1136.  n.  (c). 
non-exuting,  cannot  be  pleaded  without  stating  the  date  and  names  of  the 
parties,  i.  9  a.  u.  (c). 
justification  of  a  way  of  necessity  under,  i.  323  b. 

of  a  right  of  way  enjoyed  for  more  than  twenty  years, 
(before  Lord  Tenterden's  Act)  ii.  175  6. 
when  the  use  of  a  thing  is  granted,  every  thing  is  granted  by  which  the 
grantee  may  have  and  enjoy  such  use,  i.  323.  n.  (6). 
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GRANT,  continued. 

by  the  king,  i.  187.  n.  (1).  275  c.  n.  (5). 

how  pleaded,  i.  187,  188,  189.  n.  (2). 
a  man  shall  not  derogate  from  his  own  grant,  i.  322.  n.  C&).  323.  n.  (/). 

instances  of  the  rule,  t6. 
presumption  of, 

uninterrupted  enjoyment  for  twenty  years  and  upwards,  was  no  bar  to 
an  action,  but  evidence  from  which  the  jury  were  dtreded  io  presume 
-    a  grant,  ii.  175.  et  seq, 

secus,  where  the  original  enjoyment  could  be  accounted  for  with- 
out a  conveyance,  ii.  175  c^.  n.  (a), 
so  where  a  man  brings  an  action  for  the  disturbance  of  an  easement, 
enjoyment  for  twenty  years  was  held  evidence  to  presume  a  grant, 
ii.  175.  et  seq. 

if  trespass  were  brought  against  one  who  had  so  enjoyed  an  ease- 
ment, he  must  have  justified  under  a  non-existing  grant,  ii.  1756. 
the  enjoyment  must  he  with  the  acquiescence  of  the  reversioner,  or 

he  will  not  be  affected  by  it,  ii.  175/  ^,  A,  i.  175 1.  n.(d). 
the  extent  of  the  supposed  grant  determined  by  the  usage,  ii.  nSk^L 

175  n.  n.  (e). 
if  a  man  who  has  enjoyed  a  limited  right,  unlawfully  enlarge  ii,  he  may 
be  obstructed ;  but  is  still  entitled  to  his  former  right  in  the  same 
specific  manner,  ii.  175  /. 
from  an  enjoyment  of  less  than  twenty  years,  how  far  allowed,  ii.  175 1. 
alteration  oF  the  law  by  Lord  Tenterdens  Act,  ii.  I75e.et  seq.    See  tit 
Prescription. 

cases  on  the  construction  of  that  statute,  i6» 
GROWING  CROPS, 

when  an  interest  in  land  within  the  Statute  of  Frauds  (sect.  4.),   l.  277  c 
n.  (/).     See  tit.  Statute  of  Frauds. 
GUARANTEE,  (see  tit.  Statute  of  Frauds,) 
bond  of,  ii.  4«14«.  et  seq.     See  tit.  Surety. 
GUARDIAN, 

in  an  action  of  waste  by  infant  heir  against,  appearing  by  attorney,  the 
guai*dian  cannot  plead  the  nonage,  but  should  take  it  by  pratestaticn, 
ii.  104. 
waste  lay  against  at  the  common  law,  —  why,  ii.  252. 
appearance  or  defence  of  infant  by,  ii.  1 17  A,  /.    See  tit.  Infant, 


H. 

HABERE  FACIAS, 

possessionem,  ii.  70  d, 
seisinam,  ii.  4*2  e.  h.  o. 
HAND-GUN, 

prohibition  under  stat  S3  H.  8.,  from  shooting  in  any,  i.  262,  262  a, 
conviction  thereon,  ib. 
HEDiGES.     See  tit  Fences. 

waste  for  destroying  —  form  of  declaration  in  case  in  the  nature  of,  ii.  252/ 
HEIR, 

the  heir  is  by  representation  in  point  of  taking  by  inheritance,  the  same 

person  with  the  ancestor,  ii.  369.  n.  (5). 
when  rent  shall  go  to,  i.  288/.     See  tit  Bent. 

when  he  ought  to  sue  on  covenant  real,  and  when  the  executor,  ii.  181  r. 
n.  (A). 
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HEIR,  eofUinued. 

a  deVbe  to  the  three  or  more  sons,  "  if  any  die,  the  one  to  be  the  other's 

heir,"  is  bad  for  uncertainty,  ii.  386  a.  n.  (6). 
the  words  of  a  will  must  be  clear  to  disinherit  an  heir  at  law,  i.  185.  n.  (5). 
but  he  is  no  more  favoured  than  the  devisee,  where  there  is  no  am- 
biguity, i.  185.  n.  (5). 
not  liable  in  debt  on  a  judgment  or  recognizance  of  his  ancestor,  ii.  7  a. 
may  be  charged  in  covenant  as  assignee,  i.  Ill  a,  112.  n.  (c). 
scufa.  by, 

in  a  plea  of  land  ;  in  what  cases  he  must  shew  how  he  is  heir,  ii.  46  c. 
^    n.(6). 
SCI.  fa.  against, 

on  the  judgment  or  recognizance  of  his  ancestor,  ii.  7.  et  seq.  72 «,  t 
testatum  into  a  county  different  from  the  original  action,  ii.  72  x. 
he  is  chargeable  not  as  heir^  but  as  tenant  of  the  lands,  ii.  7  a. 
•        should  be  noticed  in  the  sheriffs'  return  to  the  sci.fa.  against  the 
terretenants,  ii.  9  d.  n.  (8). 
if  it  be  returned  that  he  has  no  lands,  the  terretenants  may  be 
summoned  without  him,  ii.  7. 

and  he  may  be  summoned  without  the  terretenants,  ii.  7*  72  s, 
and  cannot  plead  that  there  are  terretenants,  ii.  9e.  n.  (10). 
*  the  execution  against  him  must  be  an  elegit^  ii.  7  a. 

only  half  the  lands  descended  could  be  taken,  ib. 
the  reason  of  this,  ib. 

the  whole  may  be  extended  under  stat.  1  &  2  Vict, 
i.  7  a.  n.  («). 
he  might  pray  his  age,  and  the  parol  would  demur,  ib. 

but  this  is  altered  by  stat.  1  W.  4.,  ii.  7  o,  b.  n.  (/). 
no  writ  with  an  ac  etiam  clause  could  issue  against,  ii.  52  b. 
action  of  debt  against, 

on  the  obligation  of  his  ancestor,  ii.  7  b.  et  seq. 

if  a  man  binds  himself,  his  heir  is  not  bound,  unless  named^  ii. 

137  a. 
must  be  in  the  debet  and  detinety  W.Tb. 
the  whole  of  the  land  descended  may  be  charged  in  execution,  t^. 

the  reason  of  this,  ib. 
the  heir  cannot  plead  that  there  is  an  executor,  and  that  he  has 
assets,  ib. 

but  he  is  not  liable  beyond  the  value  of  the  land,  ib. 
he  may  plead  payment  to  other  bond  creditors,  to  the  full  value  of 
the  land,  ib. 

though  not  that  he  has  laid  money  out  to  the  full  value  in 
repairs,  ii.  7  b.  n.  (A), 
his  right  to  retain  for  his  own  debt,  ii.  7^,  c.\\.  (A), 
to  discharge  himself  he  must  confess  the  action,  and  shew  the 

value  of  the  assets,  ii.  7  c. 
if  issue  be  taken  on  riens  per  descent,  or  the  quantity  of  assets, 
and  it  be  found  against  the  heir,  the  plaintiff  is  entitled  to  a 
general  judgment  as  for  the  heir's  own  debt,  t^. 

the  same  where  he  pleads  payment  by  a  co-obligor,  ib. 

or  a  bad  plea ;  [but  he  may  amend,  senible^']  ib. 
secus,  where  he  pleads  non  est  factum  of  the' ancestor,  ii.  7  d. 
judgment  against  the  heir  on  demurrer  or  by  default;  what  it 

ought  to  be,  ii.  7  c 
how  it  arises  that  a  special  judgment  is  sometimes  more  advan- 
tageous to  plaintiff  than  a  general  one,  ii.  7  d. 
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HEIR,  continued. 

action  of  debt  against,  on  the  obligation  of  his  ancestor,  continued. 

if  he  be  seised  of  a  reversion  expectant  on  a  term  of  yean^  he 
cannot  plead  the  term  in  delay  of  execution,  ii.  7  d. 
the  termor  is  protected  in  ejectment,  iL  7  4  e> 
the  judgment-creditor's  remedy,  ii.  7  e. 
secusy  when  the  reversion  is  expectant  on  a  term  for  /j^  t& 
declaration, 

must  state  the  intermediate  descents  specially,  ii.  7  e. 

variances  in  consequence  of  omitting  this,  ib. 
the  intermediate  descents  need  not  be  stated,  if  the  interme- 
diate heirs  had  not  actual  seisin,  ii.  1  e^f. 
it  need  not  be  shewn  how  the  defendant  is  heir,  ii.  Tf, 
gecus,  in  an  action  by  the  heir,  ib. 

but  not  where  he  claims  as  son  or  brother,  and 
heir,  ib.  • 

the  cousinage  need  not  be  stated  in  the  writ,  ii.  8. 
at  common  law  if  the  heir  had  alimed  the  lands,  the  plaintiff  bad 

no  remedy  but  in  equity,  ib. 
stat.  13  Eliz.  of  fraudulent  alienations  by  the  heir,  tb. 

if  the  fraud  be  found,  the  plaintiff  may  either  have  a  general 
judgment  against  the  heir,  or  a  special  one,  and  take  out 
execution  of  the  land  in  the  hands  of  the  alienee,  tb. 
Stat  3  W.  &  M.  c.  14.  s.  5.  in  case  of  alienation  by  the  heir,  giving 
judgment  and  execution  to  the  value  of  the  lands,  ii.  8. 
s.  6.  giving  a  replication,  that  the  heir  had  lands  before  writ 
brought^  &c.  ii.  8,  8  a. 
on  issue  thereon  found  for  plaintiff,  jury  must  assess  the  grots 

value  of  the  land,  ii.  8  a.  ib.  n.  (o). 
if  plaintiff  replies  according  to  the  statute  he  cannot  have  the 

common  law  judgment,  ii.  8  cu 
he  may  and  ought  generally  to  reply  according  to  the  statute, 
though  the  heir  has  not  sold  the  land,  ib. 

but  the  plaintiff  may  still,  if  he  please,  take  issue  on 
the  riens  per  descent^  and  mtM^  then  take  the 
common  law  judgment,  ii.  86. 
proceedings  thereon,  ib.  ^ 

difference  between  the  common  law  and  statutory  replication, li. 
repeal  of  the  statute,  and  substituted  enactments  of  stat  1  W. 
4.  c.  47.,  ii.  8  dy  e.  n.  (s). 
stat  3  W.  &  M.  c  14.     See  tit.  Devisee. 

gives  an  action  on  bond  of  devisor  against  heir  and  devisee  jointly, 

ii.  Scy  d. 
the  statute  does  not  extend  to  specialty  contracts  or  covenanti, 

other  than  the  specialty  clebts  of  the  devisor,  iL  8/.  ib.  n.  (x). 
exceptions  of  the  statute,  ii.  8/  ib.  n.  (y). 
declaration  under  the  statute  against  heir  and  devisee,  ii.  8/ 
the  devisee  could  not  be  sued  alone,  if  there  was  no  heir,  ii.  8  & 

n.  (s). 
repeal  of  the  statute,  and  substituted  enactments  of  stat  1  W.  4. 
c  47.,  ii.  8  dy  e.  n.  (s). 
assumpsit  against, 

what  consideration  shall  support,  on  a  promise  to  pay  the  debt;  &c  of 

his  ancestor,  ii.  136,  137,  137  a. 
in  what  case  he  may  be  sued  in,  as  executor  de  son  tort  of  his  ancestor, 
iL136. 
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HEIR,  continued. 

what  shall  be  assets  by  descent  in   his  hands,  ii.  8^.'  et  seq.    See  tit. 

Assets. 
lands  in  his  hands  by  descent  liable  in  equity  (under  stat.  S  &  ^  W.  4f.  c. 
104.)  to  the  simple  contract  debts  of  ancestor,  ii.  8  g.  n.  (y). 

enactments  of  stat.  1  W.  4.  c  47.  as  to  assets  by  descent  in  hands  of 
heir  of  a  trader,  ib. 
descent  of  the  reversion  on  him,  in  case  of  contingent  remainders,  ii.  381, 

382.     See  tit.  Reversion. 
when  he  takes  by  descent  and  when  by  devise^  ii.  8  ^,  A,  t.  ib.  n.  (z), 

if  the  heir  take  by  devise^  he  may  be  charged  by  a  specialty  creditor 

under  3  W.  &  M.  c.  14.  as  heir  and  devisee^  ii.  8 1. 
enactment  of  stat  3  &  4  W.  4.  c.  106.,  ii.  8  h.  n.  (z). 
construction  of  the  statute,  ii.  8  A,  t.  n.  (z). 
dower  against, 

he  cannot  vouch  in,  ii.  32. 
error  by, 

on  9iplea  ofland^  must  be  brought  by  the  heir  to  the  land,  ii.  46  c. 
in  what  cases  he  must  shew  in  the  writ  of  error  how  he  is,  heir, 
ii.  47. 
count  by,  on  the  seisin  of  his  ancestor  in  a  wrU  of  rights  ii.  45  e. 

he  must  shew  hew  he  is  heir,  t6. 
may  have  an  action  on  a  covenant  made  to  his  ancestor  for  good  title,  ii. 

181  c.  n.  (A), 
if  a  man  pleads  that  he  is  heir  to  A.y  he  need  not  say  that  A.  is  dead  or  had 
no  son,  ii.  305  h. 
HEIR  LOOM, 

waste  by  destruction  of,  ii.  259  a.  n.  ( »). 
HERIOT, 

definition  of,  ii.  168. 

heriot-service  —  due  by  tenure,  ii.  168. 

how  it  may  be  reserved  on  a  lease  for  lives,  or  years  determinable 

on  lives,  ib.     See  also  n.  (6). 
how  to  be  recovered,  ii.  168. 

when  and  where  it  may  be  seized^  ib. 
when  and  where  it  may  be  distrained,  ii.  168  a. 
sold,  if  not  replevied,  ib. 

avowry  under   11  Geo.  2.  if  replevied, 
ib. 
if  the  tenant  aliene  parcel  of  his  land  to  another,  each  is  charge- 
able with  a  heriot,  ii.  168  b.  n.  (e). 
so  of  several  devisees,  ib. 

whether  the  multiplication  continues  after  a  reunion  of 
the  land,  ib. 
Aeriot'customi  ii.  168. 

when  payable,  ii.  168  a. 

money,  &c  loco  heriotti^  ib.     [See  also  n.  (<r).] 
may  be  seised  any  where,  ii.  168  a. 
how  the  best  beast  is  to  be  selected,  ii.  168  b.  n.  (</)• 
distress  for,  where  to  be  taken,  ib. 
avowry,  ib. 

justification  in  trespass,  ib. 
trover  or  detinue  after  an  eloignment,  ii.  1686. 

demand  and  refusal,  what  sufficient,  ii.  168  b.  n.  (d). 
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HIGHWAYS, 

the  parish  is  primd  facie  bound  to  repair  all  lying  within  it,  ii.  159  b, 

is  liable  notwithstanding  trustees  are  directed  to  repair  out  of  tolls,  ii. 
I59c.n.(t). 
proper  course  for  parish  to  take  to  compel  trustees  to  repur,  ib, 
mandamus  will  not  lie  to  trustees  to  repair,  ib. 
liability  to  repair  roads  dedicated  te  the  public,  ii.  159  c,d»  n.  {t), 
or  made  by  trustees,  ii.  159^.  n.(^). 
alteration  of  law  by  stat.  5&6  Vict,  c,  SO.,  ii.  159  c.  n.  (e). 
if  particular  persons  are  made,  by  statute,  chargeable,  and  become  in- 
solvent, the  charge  returns  to  the  inhabitants,  ii.  \59b,  c. 
no  agreement  with  any  person  can  take  the  charge  off  the  parish,  ib, 

nor  dijund  provided  by  Act  of  Parliament,  ii.  159  c.  n.  (t). 
if  the  liability  of  individuals  to  repair  be  discharged  by  statute,  the 

charge  falls  on  the  parish,  ii.  159  c. 
prescriptive  obligation  of  a  particular  district,  &c.  of  a  parish  to  repair, 
ii.  158A. 

the  district  must  in  such  case  repair  modern  as  well  as  ancient 
highways  lying  within  it,  ii.  159  a.  n.  (q). 
in  what  cases  the  public  have  a  right  to  go  on  the  adjacent  ground,  ii.I61.n.(l2). 
in  what  cases  the  owner  of  the  adjacent  land,  inclosing  the  road,  is  bound  to 
repair  it,  ib. 

proper  form  of  plea  by  him  if  indicted  for  non-repair,  ii.l60^. 
n.(ll). 
stopping  up  and  diverting,  ii.  161.  n.  (12).  n.  (z). 

when  owner  of  land  bound  to  repair  diverted  road,  ii.  161.  n.  (12). 
writ  of  qtiod  damnum,  ib. 

whether  virtually  abolished  by  stat.  5  &  6W.  4.  c.  50.,  ii.l61.  n.(2). 
apportionment  of  expence  of  repairing  diverted  turnpike  road,  t^. 
Presentment  of, 

as  being  out  of  repair,  by  a  justice  of  the  peace  under  13  Geo.  3.,  ii.l58. 
the  party  against  whom  it  is  made  might  traverse  the  fact  of  want 

of  repairs  even  before  this  statute,  ii.  158. 
it  must  have  concluded  <*  contra  formam  statuii,**  i.  135.  n.  (a), 
abolished  by  stat.  5  &  6  W.  4.  c.  50.,  ii.  158.  n.  (6). 
Indictment  for  not  repairing, 

removal  of  by  certiorari,  at  what  stage  allowed,  ii,  158  a.  158  a.  n.  (  c). 
against  a  corporation, 

on  a  special  obligation,  ii.  158^.  n.  (/). 
on  a  prescription  —  good,  ii.  158  A.  ib.  n.  (n). 
by  virtue  of  an  agreement  —  bad,  ii.  159  c, 
against  a  parish  at  large, 

it  is  sufficient  to  state  merely  that  it  is  <<  a  highway/'  ii.  158  a. 
n.  (4). 

if  stated  to  be  immemorial  it  must  be  ao  proved, 
ii.  158  ay  b.  n,(d). 
it  need  not  state  that  it  is  a  highway  for  this  or  that  particular 
riage,  ii.  158  c. 

instances  of  variances   where  a  general   highway  has 
been  stated  and  a  limited  one  proved,  ii.  l^e.  n.  (A), 
it  must  be  alleged  to  be  in  the  parish  indicted,  ii.  158  a>  b.  d.(5). 
the  termini  need  not  be  stated,  ii.  158  c. 

but  if  stated  they  must  be  proved,  ii.  158  c.  n.  (g). 
if  they  be  stated,  as  .from  the  parish  of  H.  towards  and 
unto  the  parish  of  C,  both  parishes  are  excluded,  it. 
158  A,  c.  n.  (6).    [But  see  n.  (/).] 
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HIGHWAYS,  conHnued. 

Indictment  for  not  repairing,  continued. 
against  a  parish  at  large,  continued. 

it  is  not  necessary  to  state  to  what  part  of  the  highway  the 

nuisance  extends,  ii.  158  d  n.  (7). 
if  a  parish  lies  partly  in  one  county  and  partly  in  another,  the 

indictment  must  still  be  against  the  whole  parish,  ii.  158 1. 
the  parish  is  only  liable,  if  the  road  be  out  of  repair^  and  not  if 

it  be  narrow  or  muddy,  ii.  159  c,  dl 
parbh  not  liable  to  keep  out  the  sea  from  a  road,  or  to  rebuild 

a  sea-wall  washed  away,  ii.  159  d.  160.  n.  («). 
liability  to  repair  fences  and  ditches,  ii.  160.  n.  (u). 
plea  of  not  guilty, 

under  it,  the  parish  may  shew  that  it  is  in  repair^  or  that  it  is 

not  a  highway i  or  not  in  the  parish^  ii.  158  a. 
under  it,  they  cannot  throw  the  burthen  on  particular  per- 
sons, ii.  159  6. 

unless  it  was  transferred  by  Act  of  Parliament,  ii.  1596. 
n.(r). 
special  pleas, 

that  a  particular  district,  &c.  is  bound  to  repair,  ii.  158  h. 
n.  (o). 
when  a  consideration  need  be  shewn^  ii.  158  A,  i,  n.  (o). 
whether  it  should  conclude  with  a  traverse  of  the  obli- 
gation to  repair,  ii.  160.  and  n.  (r). 
that  different  districts,  &c.  of  the  parish  have  immemorially 
repaired  the  respective  highways  lying  within  them,  ii.  160, 
160a.  i60a.  n.  (or), 
proper  allegations  in  plea,  ii.  159  b.  n.  {q).  160.  n.  (x). 
effect  of  a  judgment  against  the  parish,  upon  not  guilty 
in  such  a  case,  ii.  160. 
against  a  district^  &c.  smaller  Uian  a  parish,  ii.  158  A. 
must  state  how  the  inhabitants  are  liable,  ib. 
must  say  that  the  inhabitants  have  used  and  been  accustomed^  and 
of  right  ought  to  repair^  t6. 

when  a  consideration  must  be  stated,  ii.  158  A,  t.  n.  (o). 
practice  to  charge  the  liability  to  be  to  repair  all  roads,  which  but 
for  the  custom  would  be  repairable  by  the  parish^  ii.  159  b.  n.  {q), 
not  necessary  so  to  charge,  ib. 
consequences  of  omitting  so  to  charge,  ib, 
whether  defendants  must  plead  specially  when  so  charged,  ib* 
where  the  indictment  chaises  the  inhabitants  with  a  prescription  to 
repair  a  particular  road,  it  is  sufficient  to  shew  that  others  are 
liable,  without  shewing  in  certain  who,  or  what  lands,  ii.  159  a. 
n.  (y). 
secuSy  where  the  prescription  is  to  repair  all  the  roads  within 
the  township,  &c.,  ib, 
they  may  throw  the  burthen  under  not  guilty,  on  the  parish,  or  an 
individual,  ii.  159  a. 

but  if  they  plead  specially  they  must  not  merely  say  that  they 
ought  not  to  repair,  but  must  shew  who  ought,  ii.  159  a,  6. 
they  must  traverse  the  obligation  to  repair,  ii.  160. 
if  the  inhabitants  (formerly  bound)  are  expressly  exempted  by 
a  road  act,  the  charge  falls  on  the  parish  at  large,  ii.  159  c. 
case  of  a  new  road  made  by  Act  of  Parliament  in  such  a 
district,  ii.  159  c.  n.  (t). 
vol..  II.  fart  II.  .     z  z 
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HIGHWAYS,  continued. 

Indictment  for  not  repairing,  continued. 
against  an  individual,  ratione  tenuroy 

charging  that  the  defendant  ought  to  repair  by  reason  of  being 
proprietor  not  equivalent  to  charging  him  ratione  tenura,  ii. 
158/n.(/0. 
*  Bhould  be  brought  against  the  oecupiery  and  not  the  owner  of  the 
lands  .charged  with  the  repair,  ii.  158/. 

but  the  occupier  may  get  reimbursement  from  the  owner, 
ii.  158/1  n.  (t). 
he  cannot  be  charged  by  prescription,  that  he  and  all  his  anceston 

have  repaired,  ii.  158  k. 
it  is  enough  to  charge  him  ratione  tenura  without  adding  ^  iUtC 
ii.  158  e,/ 

it  need  not  be  added,  that  those  who  held  the  lands  have 
immemorial^  repaired,  iL  158^  g. 

but  if  he  is  charged  by  reason  ofhis  inhabitancy,  a  pre- 
scription must  be  alleged,  ii.  158^. 
an  immemorial  liability  must  beprovedj  ii.  158^.  n.(e). 
liability  of  infant  owner,  and  of  his  guardian,  ii.  158/1  n.  (t). 
liability  of  owner  merely  as  such,  ib. 

instances  where  individuals  or  corporations  are  bound  by  special 
obligation  to  repair,  &c,  though  not  strictly  ratione  tenurte,  ii. 
158/ n.  (A).  158^.  n.(/). 
if  lands  are  bound  to  repair,  ratione  tenurte^  and  are  conveyed  to 
several,  every  one  of  the  grantees  is  liable  to  the  whole  charge, 
ii.  159. 
so  of  a  manor,  though  conveyed  discharged  of  the  repair,  ib. 
[in  other  respects  the  law  is  the  same,  as  where  a  district,  &c.  is 

indicted], 
liability  to  repair  sea-walls,  ii.  160.  n.  (u). 
Dedication  of,  to  the  public,  ii.  175  4  »»• 

notwithstanding  stat  5  &  6  W.4.  c.  50.,  ii.  175  m.  See  also  ii.  159<2.  n.  (/). 
presumed,  as  far  as  a  right  of  passage,  by  building  a  street,  ii.  115  L 
presumption  prevented  by  a  bajr,  though  afterwards  it  be  knocked  dowr, 

cannot  be  in  the  case  of  a  cuMe-sac,  ii.  175  m. 
cannot  be  where  the  owner  of  the  inheritance  does  not  acquiesce,  ib. 
time  necessary  for,  ib. 
who  may  dedicate,  ib. 
partial  dedication  of,  ib. 
HOMINE  REPLEGIANDO, 

writ  of,  ii.  61  m.  n.  (8). 
HOUSE, 

rights  and  liabilities  of  owners  and  occupiers  of  distinct  rooms  or  cham- 
bers in,  i.  321,  322. 
what  shall  pass  by  a  devise  of  a  house  and  its  appurtenances,  ii.  400,  401. 
repairs  of.    See  tit  Repairs.    Waste. 
waste  of, 

by  altering  it,  pulling  it  down  and  rebuilding,  ii.  258,  259. 
whether  it  be  waste  to  build  a  new  one,  ii.  ^9. 
action  against  neighbour  for  undermining,  &c.,  iL  400.  n.  (a). 
HOUSE  OF  COMMONS.     See  tit  Parliament. 
HOUSE  OF  LORDS, 

writ  of  error  to,  ii*  101  6,  e.g. 
to  whom  directed,  ii.  101  g. 
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HOUSE  OF  LORDS,  conHnued. 
writ  of  error  to»  conHnued. 

new  bail  necessary,  iL  101  0. 

how  the  record  and  transcript  are  carried  there,  ii.  101  r,  a, 

bringing  back  of  record  to  K.  B.,  ii.  101  s. 

does  not  determine  by  prorogation  or  dissolution  of  parliament,  ii.  101  »• 

interlocutory  judgment  in,  in  what  cases  the  only  one  to  be  given  in 

dom.  proe.9  ii«  101  dd, 
execution  :  necessity  of  remitting  the  transcript  to  K.  B.  whereout  ex- 
ecution issues,  ii.  101  ga. 
HOUSEHOLDER, 

construction  of  the  word  in  stat  26  Geo.  S.,  ii.  423  e.  n.  (b), 
HUE  AND  CRY, 

action  against  hundred  on  statute  of,  ii.  374,  375.  et  eeq.    See  tit  Hundred. 
HUNDRED, 

aeHan  againsU  on  stoL  7  &  8  Cteo.  4.  c.  31.,  ii.  378  h.  ei  seq. 

no  proceedings  can  now  be  taken,  unless  under  this  Act,  ii.  378  h.  n.  (m). 
cases  on  construction  of  the  Act,  ii.  378  c,  d.  SlSf.  378  h. 
cases  on  repealed    statutes    applicable  to,  ii.  377  6,  c.  377  e,/. 

378c,d378/. 
boroughs  continue  part  of  the  hundred,  notwithstanding  Municipal 

Corporation  Act,  ii.  378  A. 
whether  the  executor  of  a  lessee  for  years  can  maintain  it,  iL 
878J.  n.(m). 
execution  on  judgment  in,  ii.  423  a— «. 
aakn  againitf  an  the  etahUe  n^  Winton^  (Hue  and  Cry^)  {now  repealed,'] 
reason  why  the  hundred  was  chargeable,  ii.  377. 
a  qui  iam  action,  why,  ii.  374. 

no  damages  went  to  the  king,  ii.  376  d,  n.  (7). 
not  a  penal  action,  ib. 

within  the  Statutes  of  Jeofails,  and  amendable,  ib. 
two  could  not  join  in  the  action,  unless  the  property  stolen  were  joint, 

iL  376/.     See  also  iL  1 16  a. 
the  statute  was  a  remedial  one,  and  to  be  construed  liberally,  iL  377* 
was  in  the  nature  of  trespass,  and  ought  to  have  had  as  much  certainty, 

ii.  879. 
the  goods  must  have  been  averred  to  be  the  plaintiff's,  t6. 
by  a  servant,  ii.  379  a.  n.  (14).  38a 

the  master  might  bring  the  action,  but  the  servant  must  have 
taken  the  oath,  ii.  380* 
must  have  been  by  original,  ii.  375. 
the  writ  by  stat  27  Elis.  could  not  be  brought  till  40  days  after  the 

robbery,  ib. 
the  hundred  discharged  under  8  Geo.  2.  if  any  of  the  felons  were  taken 
within  40  days  after  notice  in  the  Gazette^  ii.  375  a. 
the  hundred  must  have  pleaded  this  fact  as  well  as  the  discharge 
under  27  Eliz.  ib. 
it  was  not  error,  ib. 
if  any  of  the  robbers  were  taken  before  actum  commeneedj  it  was  a 
discharge,  ib. 
it  must  have  been  brought  within  a  year  of  the  robbery,  ib. 

the  day  of  the  robbery  to  be  included,  ib.    [But  see  n.  (ft)*] 
when  the  hundred  was  answerable  for  robberies  on  the  Lord's  day,  iL 

376(1 
the  writy  how  procured,  and  its  form,  iL  375  a. 

zz2 


616  INDEX  TO  THE  NOTES. 

HUNDRED,  continued. 

action  against^  on  the  statute  of  Winton^  (Hue  and  CVy,)  continued. 

against  whom  it  must  have  been  brought  in  case  of  divisions  of  Am- 

dreds^  ii.  S75  6. 
notice^  to  the  inhabitants  under  27  Eliz.,  ii.  S76. 
under  8  Geo.  2.,  ii.  S76  a. 

oath  before  a  J.  P.,  ii.  876. 

in  case  of  a  discontinuance,  and  recommencing  of  the  ac- 
tion,  ib. 

who  must  take  the  oath,  ii.  876,  876  a. 
bond  to  high  constable,  &c.  ii.  376  b.  d. 
notice  in  the  Gazette^  ii.  376  c. 

a  robbery  in  a  house  was  not  within  the  statute,  iL  876  e« 
the  robbery  must  have  been  proved  to  have  been  in  the  day  timet  ib. 
declaration, 

the  statute  should  not  be  recited,  ii.  874.  n.  (2). 
the  notice  to  the  inhabitants  and  oath  before  J.  P.  not  necessarily 
alleged,  though  usually  stated,  ii.  876. 

if  stated,  it  need  not  be  said  that  the  justice  was  of  the  peace 

at  the  time,  ib. 
so  the  notice  to  the  constables,  &c.  and  in  the  Gazette  were 
alleged  unnecessarily,  ii.  876  c. 
need  not  have  recited  the  original  at  large,  ii.  876  dl 
whether  it  miist  have  shewn  the  robbery  to  hate  been  m  the 

highuHiy^  ib, 
need  not  have  shewn  the  robbery  to  have  been  in  the  day  time,  ii. 

876  «. 
if  it  were  not  alleged  that  the  locus  in  quo  was  within  the  hundred, 

it  was  cured  by  verdict,  t^. 
must  have  been  against  the  inhabitants  generally,  ii.  876^. 

the  process,  on  whom  served,  ib, 
conclusion  <*  contra  formam  statutoruMi"  bad,  ii.  877* 
pleas, 

not  guilty,  ii.  876/. 
of  taking  the  robber  on  fresh  suit,  ib, 
what  was  held  a  sufficient  taking,  ib, 
appearance, 

when  and  where  entered,  ib, 
venire, 

might  be  awarded  de  corpore  comitatus^  ii.  876  e^ 
evidence, 

the  plaintiff  must  have  produced  a  copy  of  the  original  to  sbev 
the  action  within  time,  ii.  875  a. 
evidence^ 

the  robbery  need  not  have  been  proved  in  the  parish  laid  in  the  de- 
claratiqn,  any  where  within  the  hundred  would  do,  ii.  876  e.  n.  (9). 
hue  and  cry  need  not  have  been  proved,  ii,  876  e,/  n.  (10). 
how  far  the  party  robbed  may  give  evidence,  ii.  877. 
judgment  upon,  ii.  876/  423,  428  a, 

no  person,  by  stat  22  Geo.  2.,  could  recover  more  than  200/.  if 
robbed  singly,  ii.  876  d. 
execution,  ii.  423,  423  a — e, 

construction  of  the  word  inhabitant  in  27  Elic,  ii.  428  d^  e. 
action  against^  on  the  Riot  Act  (now  repealed),  ii.  877,  877  a, 
cases  on  the  construction  of  this  Act,  ii.  877  6— «. 
the  civil  remedy  by  action  against  the  trespassers  was  meiged  in  the 
felony,  and  gone,  ii.  377  b. 
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HUNDRED,  continued. 

action  againstj  an  the  Black  Act  (now  repealed),  ii.  377  e. 

cases  on  the  construction  of  this  Act,  ii.  378,  378.  n.  (&).     See  also 
377  ^,  c.  n.  (c). 
HUSBAND  and  WIFE.    See  tit  Barm  ^  Feme. 


IDENTITY, 

of  trespasses,  &c.  laid  in  several  counts,  averment  of,  in  plea,  i.  5  h,  n.  (b). 
when  bad  on  special  demurrer,  ib. 
consequences  of  replymg  to  the  plea,  ib. 
IDEO  CONCESSUM  EST  PER  CURIAM, 

-  entry  of,  instead  of  **  Idea  consideratum  est^"  &c.  amendable  by  stat  16 
&  17  Car.  2.,  ii.  47. 
IDEO  CONSIDERATUM  EST. 

videtur  curiiB  is  included  in,  i.  341  a,  342. 
IDIOT, 

plaintiff  or  defendant,  must  appear  in  person^  and  any  one  who  praya  may 
be  admitted  to  sue  or  defend  for  him,  ii.  332  a.  n.  (4). 

dbtinction  between  an  idiot  and  a  lunatic  in  this  respect,  ib. 
IMMATERIAL  AVERMENT.    See  tit.  Averment. 
IMMATERIAL  ISSUE.    See  tit.  Issue. 
IMMATERIAL  TRAVERSE.     See  tit  Traverse. 
IMPARLANCE, 

continuance  by,  ii.  1.  2  a. 

abolition  of,  ii.  2  a.  n.(k). 
time  given  to  plead  by,  ii.  2  b. 

abolished  by  Uniformity  of  Process  Act,  ii.  2  b,  n.  (/). 
cases  where  it  may  still  exist,  t&. 
defendant  still  entitled  to  notice  to  plead,  ib. 
not  granted  in  dower,  ii.  44  a. 

general^  when  defendant  was  entitled  to,  ii.  2  b.  n.  (2).  n.  (m). 
was  always  to  another  term,  ii.  2  b. 
defendant  can  only  plead  in  bar  after,  ii.  2  c. 
cannot  demand  oyer  after,  ib. 
cannot  plead  to  the  jurisdiction  after,  ib. 
cannot  claim  conusance  after,  ib. 
cannot  plead  a  plea  of  aid  prayer  after,  ib. 

but  he  may  plead  a  tender,  ib. 
if  defendant^plead  in  abatement  after,  plaintiff  may  sign  judgment,  ii.  2e. 
or  demur,  or  apply  to  the  court  ib. 
or  estop  the  defendant  in  his  replication,  ib. 
fiiult  cured  by  replying,  ib. 
specialy  iL  2  c. 

when  it  must  have  been  entered  on  the  plea,  ib. 
how  granted  in  K.  B.,  ib. 
how  granted  in  C.  B.,  ib. 
form,  (by  original),  ib. 
(bybill),ii.  2rf. 
defendant  could  not  plead  to  the  jurisdiction  after,  ib. 
general  special^  ii.  2  d. 

could  only  be  obtained  on  mbtion,  ib. 
defendant  might  plead  his  privilege  after^  ib. 
IMPLIED  COVENANT, 

restrained  by  express,  i.  60.  n.  (2).  60  a.  n.  (m).  322  a.  n.  {d). 
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INCIDENTS, 

to  a  grant,  i.  S23.  n.  (6). 
INCLOSURE.     See  tit.  Common. 
INCORPOREAL  HEREDITAMENT, 

lease  of,  ii.  303  a.  304  a.  ^  seq. 
INDEBITATUS  ASSUMPSIT.    See  also  tit.  AsmmpsiL 

general  count  in,  when  it  may  be  resorted  to,  i.  269  6,  c.  n.  (m). 
INDEMNITY,  (for  other  points,  see  tit.  Surety,) 

condition  of,  in  a  bond  ;  the  proper  plea  to,  is  non  damnificaius,  i.  1 17< 
not  where  the  condition  is  to  discharge  or  acquit  from  such  a  bond 
or  other  particular  thing,  ii.  84>.  n.  (a).  117  a* 

but  it  is  good,  if  the  condition  be  to  discharge  or  acquit  from 
any  damage  by  reason  of  such  a  bond  or  particular  thing,  ib, 
the  defendant  may  plead  specially  what  has  been  done,  and  oondude 
by  saying  that  if  plaintiff  is  damnified  it  was  by  his  own  fault,  ii.  84. 
n.  (a). 
covenants  to  indemnify  in  conveyances.     See  tit.  Covenant 
INDENTURE, 

the  word  comprehends  all  the  parts  which  constitute  the  deed,ii.  417  a.  ii*(aX 
of  demise, 

how  to  be  pleaded,  ii.  318.  d.  (5). 

dechired  upon,  i.  274.  n,  (1).  . 

INDIA  BOND, 
assignee  of, 

may  sue  in  his  own  name,  51  Geo.  3.,  i.  210.  n.  {a), 
secus,  of  an  India  certificatCy  ib, 
INDICTMENT, 

for  an  offence  created  by  a  statute  —  the  specific  remedy  appointed  by  that 

Stat  must  be  pursued,  i.  135  6,  c.  250  e,  n.  (3). 
for  an  offence  at  common  law^  for  which  a  statute  prescribes  a  particular 
remedy  —  the  proceedings  may  either  be  at  common  law  or  under  the 
statute,  i.  1356,  c, 
when  it  does  not  lie,  i.  250  e.  n.  (3). 

it  is  indictable  at  common  law  to  obstruct  the  execution  of  an  Act  of  Par- 
liament, i.  1 35  c,  n.  (Al. 

so  to  disobey  an  order  of  sessions,  t&.  n.  (4). 
for  an  offence  created  by  stat., 

ought  not  to  recite  it,  i.  135  a. 

if  it  recite  it,  what  variances  are  fatal,  ib,  n.  (3).  n.  (e). 
caption, 

what  it  is,  i.  250  cf. 

no  part  of  the  indictment,  ib, 
name  of  the  county  need  not  be  inserted  in,  i.  308  a.  n.  (1). 

but  to  mention  the  place  only  is  insufficient,  ib, 
conclusion  of,  when  attached  to  an  indictment  remored  in  R.  B.  bj 

certiorari,  i.  308  a.  n.  (2). 
becomes  part  of  the  record,  when  the  proceedings  are  entered  of  record 

in  K.  B.,  ib. 
must  express  that  the  offence  was  presented  by  twelve  jurors,  i.  248.n.(l ). 
it  is  the  practice  not  to  insert  the  names  of  the  jurors  in  making  up 
the  record  in  K.  B.,  i.  248  a, 

except  in  cases  of  treason,  ib.  n.  (a), 
returned  to  K.  B.  may  be  amended  after  the  tenn  in  whieh  it  is 

certified,  i.  249  a,  et  seq, 
the  return  of  it  to  K«  B.  is  merely  a  ministerial  act,  L  250  c 
amendment  as  to  names  and  number  of  grand  jury,  L  250  e,  n*  (A)i 


INDEX  TO  THE  NOTES.  619 

INDICTMENT,  continued. 

it  should  be  set  out  verbatim  after  the  caption,  i.  3Q9.  n.  (2). 

a  convict  at  an  irregular  sessions  has  a  right  to  have  the  record  made  up 

according  to  the  fact,  i.  250/  n.  (3). 
venue, 

county  "aforesaid''  b  sufficient,  i.  SOS  a.  n.  (1). 
but  not  the  place  only,  ib*    But  see  n.  (z), 
conclusion  of, 

when  it  should  be  "against  the  form  of  the  statute"  i«  135.  n.  (3). 
n.  (a).  135  a.  135  a.  n«  (e). 

when  against  the  "  form  of  the  atatuteSi*  i.  135  ft.  n.  (1 ). 

such  a  conclusion  will  not  make  good  an  indictment,  which  does 
not  bring  the  act  prohibited  or  commanded  within  the  material 
words  of  the  statute,  i.  135. 
if  an  indictment  of  an  offence  purely  at  common  law,  conclude  **  against 
the  form  of  the  statute,"  it  is  but  surplusage,  i.  135  a. 

so  where  a  statute  takes  away,  clergy  for  a  common  law  felony,  i6. 
contra  pacem^  when  necessary,  and  when  omission  fatal,  i.  1 35  a.  n.  (c). 
general  issue, 

when  it  should  be  pleaded,  i.  310.  n.  (8). 
against /Kirt^  for  not  repairing  highway.     See  tit  Highway. 
against  county  for  not  repairing  bridges.     See  tit  Bridges.     County. 
the  sheriff  cannot  take  bail  {but  only  a  recognizance)  for  the  appearance  of 
a  person  arrested  by  him  under  process  issuing  upon  an  indictment  for 
a  misdemeanor  at  the  quarter  sessions,  ii.  59  a. 
for  murder,  i.  355,  356. 

against  a  common  barrator,  1  may  be  ^^i^a^  without  shewing 

a  common  *co«,  ^     any  fact,  ii.  308,  308  «• 

a  common  gambling  house  heepery  J         ^      ^  i*.  ova?,  ow  ^ 
but  the  prosecutor  must  give  a  note  of  particulars,  ii.  308  a. 
against  one  for  u^ing  a  trade  without  apprenticeship,  i.  309.  et  seq. 
writ  of  error  on, 

defendant  cannot  assign,  as  error  in  fact,  a  matter  in  contradiction  to 

the  record,  i.  250/.  n.  (b). 
judgment  of  Court  of  Error,  ii.  101  dd.  n.  (t). 
INDORSEiMENT, 

of  a  deed,  is  part  of  it,  \.9d, 

oyer  of,  must  be  had,  together  with  oyer  of  the  deed,  ib. 
of  a  bill  or  note.     See  tit  Bill  Promissory  Note. 
INDUCEMENT, 

to  a  declaration  in  debt  for  an  escape,  i.  38  a.  n.  (3).  39.  n.  (4). 
for  rent,  i.  38  a.  n.  (3).  276.  n.  (1). 
on  a  devastavit,  i.  38  a.  n.  (3). 
in  an  action  on  the  case  for  wrongs,  i.  346.  n.(2).  ii.  11 3  a.  et  seq.  172.  n.  (1). 
to  a  plea  of  justification  under  process  from  a  superior  or  inferior  court, 

i.  92.  n.  (2). 
when  traversable,  L  207  e.  n.  (5). 
INFANCY, 

plea  of,  good  in  an  action  on  the  case  oh  a  warranty,  i.  291/.  n.  (jg). 

by  one  of  several  defendants,  plaintiff  cannot  enter  a  noUe  pros,  as 
to  him,  i,  207  a,  b.  n.  (/). 

he  should  discontinue  and  sue  the  adult  alone,  i.  207  b.  n.  (/). 

and  may  reply  the  infancy  to  a  plea  in  abatement 
for  non-joinder,  ib. 
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INFANCY,  eofUinued. 

cannot  be  set  up  as  a  defence,  by  a  traverse  of  an  allegation  of  fall  age  Id 
the  declaration,  ii.  63  b.  n.  (t). 
INFANT, 

ratification  by,  of  promise  during  infancy,  ii.  187/1  n.  (e). 

cannot  be  bound  by  his  father  against  his  consent,  except  in  the  cue  of 

parish  apprenticeships,  i.  313  a.  n.  (b). 
cannot  state  an  account,  ii.  212  a.  n.  (y). 
entry  by,  to  avoid  a  fine,  i.  319 1.  ii.  121  c. 
fine  or  recovery  by,  ii.  96,  96  a.     See  tit  Fine  and  Recovery^ 
cognovit  given  by,  bad,  ii.  212  a.  n.  (^). 
may  in  general  avoid  at  any  time  after  his  full  age  any  act  in  pais, 

ii.  96  a. 
feoffment  by,  is  not  void,  but  voidable,  ii.  96. 
cannot  deprive  himself  of  any  right,  ii.  212  a.  n.  (y). 
executor, 

disqualified  daring  his  minority  by  stat  38  Geo.  S^  ii*  212  b.  n.  (a), 
administration  cum  testamento  annexo  till  he  be  21  years  of  age, 
ib. 
if  an  infant  and  a  man  of  full  age  be  made  executors,  the  infant  may 
sue  by  attorney,  ii.  213.  n.  (6)1  an<lsee  212  a.  n.  (4<). 

he  must  be  joined  in  the  action,  though  under  17  yearn  of  age, 
i.  291A,/. 
may  pray  his  age  to  a  scire  facuu^  ii.  7  a. 

[But  see  stat  1  W.  4.,  ii.  7  a,  b.  n.  (/>] 
suing  or  defence  by  guardian^  ii.  117  A. 
the  guardian  must  have  a  warranty  ib. 

must  be  admitted  by  the  court,  ib,     [See  n.  (a).] 

rule  for  admission,  when  and  how  to  be  obtained,  ii.  117  i^ 
.    the  declaration  must  state  sucb  admission,  or  it  is  error, 
ii.  117*. 

such  statement  in  the  declaration  is  sufficient,  without 
an  entry  of  admission  on  the  roU^  ib. 
the  infant  cannot  remove  his  guardian,  ii.  117  A,  L 

but  may  have  a  writ  out  of  Chancery  for  that  purpose,  or  apply 
to  the  court,  t^. 
an  infant  must  appear  and  defend  by  guardian,  though  he  osually  ams 
hj  prochein  amy^  ii.  117  /. 
appearance  by  plaintiff  for,  set  aside,  ii.  212  a.  n.  (y). 
suing  by  prochein  amy, 

the  prochein  amy  need  not  have  a  warrant,  ii.  117  k. 
must  be  admitted  by  the  court,  ib.     [See  n.  (a).] 

rule  for  admission,  when  and  how  obtained,  ii.  117t 
the  declaration  must  state  the  admission,  ii.  117  k. 
entry  on  the  roll,  ii.  117  A. 
the  infant  cannot  disavow  the  action  of  his  prochein  amy^  ib* 

writ  out  of  Chancery,  &c.,  on  application  to  the  court,  to  remove 
him,  ib.  Ill  I.  ib.  n.  (c). 
the  prochein  amy  is  considered  the  officer  of  the  court  ii.  1 17  i.  n.  (6). 
therefore  judgment  in  action  commenced  by,  binding  on  infant  t^ 
no  special  authority  from  infant  to  sue  requisite,  ii.  117  i^  n.  (b). 
no  distinction  between  infant  just  born  and  infant  jost  attain- 
ing majority,  ib. 
who  ought  to  be  appointed,  ib. 

whether  he  can  be  called  on  to  give  security  for  costs,  ii.  117  il  n.(e). 
the  infant  cannot  appear  or  defend  by  prochein  amy,  ib. 
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INFANT,  conHnued. 

Muiug  or  appearance  by  attomey^ 
when  the  infant  is  plaintiff, 

may  be  pleaded  in  abatement,  ii.  212  a.  n.  (5). 
is  cured  after  verdict  for  the  plaintiff  by  stat  21  Jac.  1.,  ib. 
afterjudgment  by  confession,  &c.  by  stat.  4  Ann.,  ib, 
executor,  may  sue  by,  ii.  212  a.  n.  (4). 
when  the  infant  is  defendant, 

it  is  error  in  all  kind  of  actions,  ii.  212  a,  n.(4).  n.(y). 
if  he  be  one  out  of  several^  t^. 
an  executor,  ib, 
amendment  after,  by  a  substitution  of  a  guardian  by  the  court,  ii. 

212  a.  n.(z). 
it  can  only  be  assigned  for  error,  when  judgment  is  againH  the  infant^ 
ib. 
heir^  action  of  waste  by,  against  his  guardian,  (where  the  infant  appears  by 
attorney,)  the  latter  cannot  plead  Uie  non-age,  but  should  take  it  by  pro« 
testation,  ii.  104. 
recovery  suffered  by^  ii.  96.     See  tit  Recovery. 
INFERIOR  COURT.     See  tit.  Court 
INFORMAL  ISSUE.     See  iiujsam. 
INFORMATION, 

of  intrusion,  general  statutory  plea  to,  i.  347  c.  n.  (</). 

on  penal  statutes,  where  it  must  be  brought,  L  312  a,  &• 

on  which  to  found  a  conviction  before  J.  P.,  i.  262.  etieq.  See  tit  Conviction. 

qui  tanh 

where  it  will  not  lie  at  the  sessions  or  assizes,  i.  312  ^.^ 
INFORMER, 

when  a  competent  witness,  i.  262  d^ 
INHABITANT,  (see  tit  Hundred,) 

construction  of  the  word  in  stat  27  Eliz.  and  other  Acts,  ii.  423  dy  e.  423  e. 

a  man  cannot  claim  common  by  custom,  as  an  inhabitant  of  a  borough,  or 

the  like,  i.  340  c.  341.  n.  (3).  346/  n.  (3). 
if  he  be  entitled  to  common  as  an  inhabitant,  he  shall  not  have  common 
for  any  other  beasts  than  those  which  are  levant  and  couchant,  L  346/  g. 
n.  (3). 
INHERITANCE, 
owner  of, 

what  actions  he  shall  have  pending  a  lease  or  prior  estate,  for  damage 
done  to  trees,  or  other  things  fixed  to  the  freehold,  L  322  e.  ib.  n.  (A), 
his  interest  in  the  trees,  L  322  d.  n.  (5). 

may  have  trover  for  trees  and  the  like,  when  severed  from  the  freehold, 
though  pending  the  term,  ii.  47  d,  e.  n.  {g), 
INJURIA  SUA  PROPRIA, 

traverse  of.     See  tit.  De  Imurid. 
INJUNCTION, 

out  of  Chancery, 

courts  of  law  do  not  take  notice  of,  as  of  writs  of  error,  ii.  72  e. 
if  plaintiff  has  been  prevented  from  suing  out  execution  by,  he  may  sue 
it  out  after  a  year,  without  a  sci.fa.,  ib, 
INNKEEPER, 

when  action  lies  against,  for  refusing  to  receive  guests,  when  he  has  room, 
i.  312  c.     [See  also  n.  (/).] 

whether  it  is  necessary  to  tender  satisfaction  for  the  entertainment, 
i.  312  c.  n.(/). 
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INNOCENT  CONVEYANCE, 

base  fee  conveyed  by,  and  its  incidents,  i.  260^  260  a. 
INNUENDO, 

its  nature  and  use,  i.  24S,  243  a,  6,  e.  n  (A),  n.  (t).  n.  (k). 

ascribing  a  particular  sense  to  words  actionable  in  themselves  must  be 

proved,  L  243  d.  n.  (I). 
when  it  can  or  cannot  be  rejected  as  surplusage,  i.  243.  n.  (A), 
case  of  several  innuendoes,  some  proved  and  some  negatived,  L  243  a. 

n.  (A), 
when  too  large,  as  introducing  a  meaning  broader  than  the  words  naturally 

bear,  i.  243,  243  a.  243  a,  b.  n.  (t). 
in  cases  of  an  ironical  libel,  i.  245  6.  n.  (t). 
IN  NULLO  EST  ERRATUM, 

plea  or  joinder  of,  ii.  101  y,  jzr,  aa. 
INQUIRY, 

writ  of.    See  tit.  Enquiry, 
INQUISITION, 

by  coroner.     See  tit.  Coroner. 

by  sheriff  under  an  eUffiU  ii.  69  e.  n.  (2).  69  e.  n.  (3).     See  tit  Elegit 
under  a  ttaitUe  siaplet  &c.,  ii.  70  (L 
upon  a  writ  of  enquiry  in  dower,  ii.  45  a,  6. 
INSIMUL  COMPUT ASSENT, 

joinder  of  count  on,  of  money  due  from  defendant  as  executor,  joined  with 
counts  on  promises  by  testator,  ii.  117  A.  n.  (o). 
INSOLVENT  DEBTOR, 

teufa.  to  have  execution  of  his  future  effects,  ii.  72 1.  ih.  n.  (/)• 
promise  by,  to  pay  a  debt  from  which  he  is  discharged,  ii.  137  j^  g.  n.  (e). 
composition  with  creditors  by,  ii.  137^-  ^  9eq.     See  tit  ComposiHon, 
when  liable  in  covenanty  after  his  dischai^e,  i.  241.  n.  (5). 
plea  of  discharge  under  the  Insolvent  Act,  does  not  deny  the  cause  of  ac- 
tion, i.  207  a.  n.  (/> 
and  plaintiff  may  enter  a  nolle  pros,  as  to  one  of  several  defendants,  if 
he  plead  it,  ib. 
plea  of  abatement  for  non«joinder  of  as  defendant, 

replication  to,  under  stat  3  &  4  W.  4.  c.  42.,  ii.  207  a.  n.  (J). 
action  by  his  assignee,  &c. 

proper  replication  in  case  of  a  plea  of  the  Statute  of  Limitations,  iL 

63/,^. 
if  the  promises  be  laid  to  the  assignee,  and  defendant  plead  the  Statute 
of  Limitations' — that  "  he  did  not  promise,  &c.  in  manner  and  form, 
&c.  within,"  ftc.  —  he  cannot  rejoin  that  six  years  have  elapsed  since 
the  promises  were  made  to  the  insolvent,  ii.  64,  64  a. 
if  a  receipt  in  full  by  the  insolvent  be  set  up  as  a  defence,  evidence  is 
not  admissible  to  shew  it  to  have  been  given  by  collusion,  L  325. 
n.(c). 

application  to  the  court  to  restrain  the  setting  it  up  as  a  defence,  t6. 
INSPECTION  OF  DEEDS,  i.  9  d,  e.  n.  (i). 
INSTALMENTS, 

in  an  action  on  a  bond  conditioned  for  payment  of  money  by,  breaches  must 
be  assigned  or  suggested  under  8  &  9  W.  3.,  ii.  187, 187  a. 
staying  proceedings  in,  ii.  72^. 
sci.fa.  upon,  ib. 

solvit  post  diem  may  be  pleaded,  iL  48  b.  n.  (t). 
on  a  bond  or  contract  for  the  payment  of  money  by,  ddft  lies  not,  till  sll 
are  due,  ii.  303,  303  a.  n.  ^6). 

but  assumpsit  does,  in  tne  case  of  a  promissory  note,  ii.  303  a.  n,  (g^ 
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INSURANCE, 

Policy  of,  ii.  200.  ei  seg. 

not  a  specialty,  ii.  202  d,  n.  (15). 
an  inaccurate  instrument,  ii.  202  h. 

a  contract  of  indemnity  only,  ii.  203/.  ib.  n.(a).  [See  also  202  k,  n.  (o).] 
hence  the  rule  of  **  one  third  new  for  old,"  ii.  203/  n.  (a). 

what  is  the  ship's  first  voyage  within  this  rule,  ib. 
the  assured,  when  indemnified,  becomes  a  trustee  of  the  ship,  &c. 
for  the  insurers,  ii.  203  g* 
in  action  by,  for  damaging  ship,  the  amount  of  verdict  not  to 
be  diminished  because  he  h^as  been  reimbursed  by  insurers, 
ii.  203  g.  n.  (a), 
void,  if  ship  lost  at  time  of  insurance,  when,  ii.  201  df  e. 
a  contract  uberrinuBfideiy  ii.  200. 
the   underwriter  bound  to   know  the  peculiar  circumstances  of  the 

branch  of  trade  to  which  the  policy  relates,  ii.  200. 
how  far  the  terms  of  it  can  be  controlled  by  usage,  and  what  usage  will 

bind,  ii.  200.  n.  (a). 
aUeratiom  in,  when  they  may  be  made  without  vitiating  the*  policy, 

ii.  200  a-  n.  (b).  200  b.  n.  (b). 
eoneealments  by  the  assurer  or  assured,  when  they  avoid  the  contract, 
ii.  2006,  c, 

question  for  jury  whether  a  fact  not  communicated  is  material,  ii. 
200e.n.{c). 
Tepre$eniatkmt  and  misrepresentations  by  the  assured,  when  they  vitiate 
the  policy,  ii.  200  e.  201. 

distinction  between  fraudulent  and  involuntary  misrepresentations 

as  to  the  assurers  retaining  the  premium,  ii.  201. 
to  one  underwriter,   when   to  be  considered    as  made    to  all, 
ii.  201.  ib.  n.  («). 
warranty f  what  it  is,  and  how  it  is  to  be  performed,  ii.  201,  201  a. 
difference  between,  and  a  representation,  ii.  201  a. 
to  depart,  what  it  is,  ii.  201  a.  n*(/)* 
to  *'  sail,*'  how  complied  with,  ib* 
implied,  ii.  201  b, 

as  to  sea^worthiness,  ii.  201  b.  ib*  n.  (A),  n.  (t). 

disclosures  of   suspicions  of   unseaworthiness,    ii. 
201  b.  n.  (t). 
as  to  the  crew,  ii.  201  b.  ib.  n.  (A),  n.  (/).  ^ 

where  the  voyage  requires  a  different  crew  at  different  stages 

of  it,  ii.  2016.  n.  (A), 
the  misconduct  of  crew  po  breach  of  the  warranty,  ii.  201  6. 
n.  (/). 
valued  poUciesy  ii.  201  L  n.  (8). 

their  nature  and  form,  ii.  201  /. 
evidence  necessary  for  recovery  under,  ii.  202. 
for  t^  partial  loss,  ib.  202  a. 
fraudulent  overvaluation,  ii.  202a.  n.  (6). 
case  where  there  are  two  valued  policies  on  the  same  ship, 
ii.  202.  n.  (a). 
open  policies, 

their  nature,  ii.  202. 

evidence  necessary  for  recovery  under,  ib. 
illegal  subjects  ofinsuranee,  ii.  201  6,  c. 

trading  with  an  enemy  without  the  king's  licence,  ii.  201  e*  iboi.  (m). 
property  of  an  enemy,  ii.  201  c* 
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INSURANCE,  continued. 
.  Policy  of,  continued. 

iUegal  subjects  ofinsurancet  continued, 
voyage  prohibited  by  statute,  ii.  201  e. 
ships  sailing  without  convoy,  ib. 

goods  prohibited  (by  stat  or  the  king's  proclamation)  to  be  im- 
ported and  exported^  ib. 
formofihepoUcyf  ii.  201  c,  d. 

the   memorandum  at  the  foot  as  to  freedom  from  average,  iL 

201  rf.  202e.  n.(16). 
policies  in  blanks  ii.  201  d. 

<<  lost  or  not  lost,**  effect  of  the  words,  iL  201  d^  e.  n.  (2).  n.  (/»> 
<<  at  and  from  **  the  loading  port,  e£^t  of  tiie  words,  iL  201  e. 
n.  (3).  201/.  n.  (r). 

what  is  to  be  deemed  a  loading  port^  ii. 
20U.  n.(z). 
^  ship  and  furniture"  includes  provisions,  iL  201^  n*  (4). 
name  of  the  ship  and  of  the  master^  ii.  201/  n.  (5). 
general  words  <'all  other  perib,  &c."  ii.  202  li.  n.  (14). 
Interest  of  the  assured^ 

since  stat  19  Geo.  2.  a  man  cannot  insure  without  an  interest, 
iL202A.n.(17). 

policy  when  void,  ii.  202  L  n.  (r). 

the  Stat  does  not  extend  to  foreign  ships,  202 1. 

but  in  the  declaration  on  the  policy  it  is  not  enough 

to  aver  that  the  ship  was  a  foreigner,  iL  202  iL 

n.(p). 

it  must  aver  interest,  or  that  the  policy  was  a 

wagering  one,  t^. 

several  persons  may  insure  different  interests  upon  the  s<uiie 

thing,  each  to  the  whole  value,  ib. 
what  is  deemed  an  insurable  interest,  U.  202 1.  203,  203  a. 

in  freight,  iL  203  a.  n.  (tr)u 
if  the  assured  assigns  his  interest  between  the  effecting  the  policy 
and  the  loss,  he  cannot  sue  on  the  policy,  ii.  202  A.  n.  (o). 
property  of  the  assured^ 

in  the  ship,  how  to  be  proved,  ii.  203  c,  d.  203  d.  n.  (y). 
register,  when  it  must  be  proved,  ii.  203  d.  n.  (y). 
liability  of  underwritersy 

for  damage  done  to  the  ship,  rigging,  abd  the  like,  on  land^ 

ii.  201/. 
when  it  extends  to  losses  happening  after  the  ship  has  been 

24  hours  in  port,  ii.  201  A,  t. 
as  to  losses  incurred  in  loading,  or  to  loaded  goods  previous  to  the 

commencement  of  the  risk,  iL  201 1,  A.  ib,  n.  («). 
as  to  losses  incurred  in  carrying  the  goods  in  boats  to  the  shore, 
ii.  201  h,  I. 

distinction  between*  lighters  belonging  to  the  ship  and  to  the 
owner  of  the  goods,  ii.  201  L 

between  public  and  private  lighters,  iL  201  L 
discharged  by  deviation,  ii.  201  g. 

what  shall  be  considered  such  deviation,  iL  201  y,  iL  201^. 

n.  (t).  201 L  n.  (ti).     See  also  Phillips  v.  Irving,  8  Scott, 

N.  R.  3. 

the  loss,  in  all  cases,  in  order  to  make  them  liable,  must  be  the 

immediate,  and  not  the  remote  consequence  of  the  peril  insored 

against,  ii.  202  d,  n,{l5y 
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INSURANCE,  continued. 
Policy  of,  continued. 

liahility  of  underwriters ^  continued. 

for  losses  by  perih  of  the  eeOy  ii.  202  (U 

what  shall  be  so  considered,  ii.  202  a.  ib.  n.  (c). 
missing  ships,  ii.  202  a.  202  h.  n.  (d). 
for  losses  by  detention^  ii.  202  b.  Uf.  n.  (e). 
embargoes,  ib. 

what  is  meant  by  the  word  **  people/'  ii.  202  bi  c.  203  b. 
for  losses  by  barratry,  ii.  202 e.  n.  (IS). 

what  constitutes  barratry,  ii.  202  c,  d. 
the  owner  cannot  commit  it,  ii.  202  d. 

it  cannot  be  committed,  with  his  consent  nor 
for  his  benefit,  ib. 
a  vessel  lost  by  barratry  may  be  stated  to  have  been  lost  by 
the  perils  of  the  sea,  ii.  201  a.  n.  (c). 
under  the  general  words  "cdl  other  perils,  8fc**  ii.  202  cfi 
in  what  cases  the  assured  can  recover,  ii.  202  d,  n.  (t). 

not  in  case  of  collision  and  balance  of  damage,  ii.  202  d. 

11.(0. 

not  expence  of  wages  and  provisions  during  delay  con- 

sequeat  on  repairs,  ii.  202  e.  n.  (t). 
insurer  of  goods  not  liable  when  they  are  sold  to  defray 
expence  of  repairs,  ib. 
discharged  under  the  Average  Clause,  ii.  202  e.  n.  (16). 
as  to  small  averages,  ii.  202  e. 
as  to  any  partial  loss  on  com,  &c.,  ii.^202  e,/,  g. 
exception  as  to  stranding,  ii.  202/.  ib.  n.  (rn). 

what  constitutes  a  stranding,  ii.  202/.  202  g.  n.  (n). 
to  expences  which  might  have  but  have  not  been  incurred,  ii. 

208^.  n.{a\ 
mode  of  calculating  the  amount  to  be  paid  in  case  of  partial  loss, 
ii.  203/  g.  n.  (a). 
abandonment,  ii.  203/  g,h,u 
what  it  is,  ib. 

its  effect  on  freight,  ii.  203^.  n.  (a), 
must  be  a  total  one,  ii.  203^. 

it  is  in  all  cases  in  the  election  of  the  assured,  whether  he  will 
abandon  or  not,  ib. 

he  must  make  his  election  as  soon  as  he  has  the  news  of  the 
loss,  and  he  must  give  notice,  ii.  203 1. 
cannot  be,  unless  there  has  been  a  toted  loss,  ii*  203^. 

what  is  to  be  understood  to  be  such  total  loss,  ib.  203  A,  t. 
203  h.  n.  (c).  203 1.  n.  (/). 
only  necessary  to  make  a  constructive  total  loss,  ii.  203 1.  n.  (A), 
in  what  cases  abandonment  is  and  is  not  necessary,  in  order  to 
recover  for  a  total  loss,  ii.  203  i,j.  204*.  n.  (/). 
re-assurance, 

what  it  is,  ii.  203  i,j.  n.  (20). 

the  action  by  the  assured  must  not  be  brought  against  the 

re-assurer,  but  the  first  insurer,  ii.  204s 
made  unlawful  by  stat.  19  Geo.  2.  unless  in  particular  cases, 
ib. 
double  assurance, 

what  it  is,  ii.  204. 

assured  can  only  recover  for  one  loss,  ib. 
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INSURANCE,  conHnued. 
Policy  of,  continued^ 

sometimes  means  9i  parHcukw  pariial  losg^  iL  306  a.  d.'(23). 

instance  of  this  meaning,  ii.  206  a. 
sometimes   means    a  cotUribuHan  to  a  general  hetf  iL  206  & 
n.(23> 

instance  of  this  meaning,  ii.  207. 
expenditure  of  ammunkion  in  resisting  an  enemy,  and  ex- 
pence  in  curing  wounded  sailors^  not  subjects  of  general 
average,  ii.  207.  n.  (A), 
nor  provbions,  even  where  caigo  consists  only  of  pas- 
sengers, ib, 
goods  stowed  on  deck,  whether  owner  can  recover 
in  respect  of,  t&. 
liability  of  mere  consignee  of  goods  for,  ib. 
udtfOffCf 

what  it  is,  ii.  207. 
reium  ofpremiumf 

whenever  the  risk  is  begun^  there  shall  be  no  return  of  premiom, 
ii.  201  «,/. 

unless  there  are  two  distinct*  risks  and  two  voyages,  and  then 
it  shall  be  apportioned,  ii.  201/ 

or  the  jury  find  an  usage  to  apportion  the  premium,  ib. 
declaraHoH  on, 

would  be  bad  on  general  demurrer,  if  not  understood  according  to 

the  usAge  of  merchants,  ii.  202  A. 
averment  of  interest,  iu  202  A.  n.  (17). 

necessary  even  in  case  of  a  foreign  ship,  unless  it  be  a  wager- 
ing policy,  iu  202  A.  n.  (p). 
form  of  averment,  ii.  202 1 .  ib.  n.  (a). 
averment  that  the  goods  were  put  on  board  at  Ae  loadimg  plaee^ 
iL  203  a. 

form  of  such  averment,  iL  20S  5. 
it  must  be  stated  by  which  of  the  perib  insured  against  it  was  that 
the  loss  happened,  iL  203  6.  n.(18). 
the  evidence  must  support  the  very  means  stated  in  the  de- 
claration, ib.  208  c. 
instances  of  fatal  variances  in  this  respect,  iL  203  &» 
Cfd. 
if  total  loss  be  stated,  and  but  a  partial  one  proved,  the  plaintiif 

shall  recover /TTo  tantOt  ii.  203  <£ 
averment  of  the  ship  sailing  after  the  policy  was  expected  — 
evidence  that  she  sailed  b^pifre  ^-  not  a  fatal  variance,  ib* 
the  assured  can  recover  no  more  than  an  indemnity,  iL  203/. 
exception,  ii.  203/.  n.(a). 
paid  to  a  carrier.    See  tit.  Carrier. 
INTERESSE  TERMINI, 
what  it  is,  L  250^.  251. 
the  incidents  to  the  possession  of  it,  L  251. 
doctrine  of  merger  inapplicable  to,  i.  250^.  n.  (e). 
INTEREST, 

on  the  sum  recovered  on  the  former  judgment,  in  error,  ii.  101  ce. 
never  allowed  beyond  the  penalty  of  the  bond,  i.  58  b. 
in  what  cases  interest  since  commencement  of  the  suU  may  be  included  in  the 
judgment,  iL  171  c,  iL 
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INTEREST,  eaniinued. 

fhall  be  calculated  up  to  the  day  in  which,  plaintiff  is  entitled  to  sign  judg- 
ment»  and  added  to  the  principal,  in  the  verdict,  on  actions  on  bills  of 
exchange,  &&,  ii.  171  eLn,  (g), 
action  of  debt  for,  will  lie  without  alleging  any  special  contract,  L201.  n.  (r). 
of  money  lent  on  mortgage,  ib.    See  tit.  Martffaffe, 
INTERLINEATIONS,  iL  200 c.  n,  (b). 
INTESTATE.    See  tit  Bota  NotabiUa.    AdminUiraiion. 

distribution  of  his  personal  property  in  the  province  of  Yark^  Waha^  and 

Londimy  ii.  67'  n.  (/). 
his  estate  shall  be  distributed  according  to  the  law  of  the  place  where  he 
was  last  domiciled,  i.  275.  n.  (/)• 
INTRUSION, 

supposing  tenant  himself  abated,  if  he  say  that  he  is  tenant  for  life,  reversion 

to  •/.  if.,  he  cannot  vouch  J.  S.y  ii.  S2. 
information  of,  at  suit  of  Crown,  plea  to  in  general  form,  i.  S^T  e.  n.  (d). 
IRELAND, 

is  <* beyond  seas*'  within  the  Statute  of  Limitations,  ii.  121  a.  t&.  n.  (^). 
[But  see  stat  3  &  4  W.  4.  c.42.,  ii.  121  a.  n.  (^).] 
IRISH  ADMINISTRATION, 

when  necessary,  i.  275.  n.  (/). 
IRISH  BANKRUPT, 

assignees  of,  may  sue  in  their  own  name,  i.  210.  n.  (a). 
IRISH  JUDGME>rT, 

not  a  record  here,  i.  92  &.  n.  (/). 
denial  of,  must  conclude  to  the  country,  i.  92  b,  n.  (/). 
how  proved,  ib. 

by  eognovUy  assignee  of,  may  sue  here  in  his  own  name,  i.  210.  n.  (a). 
IRONICAL  LIBEL,  u  243  b.  n.  (•> 
ISSUE, 

definition  of,  i.  268  a.  ^ 

divisibility  of,  i.  28.  n.  (<Q. 

multifariousness  of,  when  replication,  ^.,  objectionable  in  respect  of,  ii. 

295i?.n.(/). 
immaterial, 

how  it  arises,  ii.  319  ft. 
not  cured  by  verdict,  tft. 

repleader  upon,  ii.  319  6,  c.     See  tit  Repleader. 
incomplete^ 

for  want  of  an  affirmative  on  one  side  and  negative  on  the  other,  ii. 
3196,  c.  n.(e). 
whether  cured  by  verdict,  ii.  319  c,  d!.  n.  (e). 
informal, 

how  it  arises,  ii.  319. 

cured  by  stat  32  H.  8.  after  verdict,  ib. 

4  Ann.  after  judgment  by  default,  ii.  319  a. 
misjoinder  of,  ii.  319,  319  a. 

cured  by  stot  32  H.  8.,  ii.  319. 
negative  pregnant^ 

instance  of,  ii.  319  a.  ib.  n.  (6). 
cured  after  verdict,  ii.  319. 
omission  of  similiter  or  joining  it  in  wrong  name,  ii.  319  a.  n.  (b),  n.(c). 

when  amendable,  ii.  319  a.  n.(c). 
several  issues  in  fact  and  in  law, 

proper  coune  upon,  i.  109.  n.  (1).  and  n.  (a),  ii.  300,  300  a.     See  tit 
Demurrer. 
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ISSUE,  continued. 

several  issues  in  fact  and  in  law,  continued. 

consequences  of  determination  of  a  demurrer  to  any  one  plea  (which 

goes  to  destroy  the  action)  in  favour  of  defendant,  i.  80.  n.  (1). 
it  is  in  the  plaintiff's  option  which  he  will  try  first,  ii.  300. 
rule  to  compel  plaintiff  to.enter — when  it  can  be  given,  ii.  336  €u  [Bat  lee 

n.(c).] 
cannot  be  taken  on  a  fact  already  admitted  in  the  pleadings,  ull7h,n. (5). 
Dying  without  issue,"  when  it  shall  mean  an  indefinite  failure,  and  when  it 
shall  be  confined  to  issue  at  the  time  of  decease,  ii.  388  6,  e,  <(  «. 
in  case  of  personal  estate,  ii.  388  m.  n.  (t). 


J. 
JEOFAILS, 
statutes  of: 

what  sort  of  defects  are^  and  what  are  not  helped  by,  after  verdici, 

i.  227,  228  a,  b.  317  a.  n.  (1).  ii.  2  a.  n.  (2).  101  x. 
by  Stat.  4  Ann.  they  are  extended  to  judgments  by  default,  i.  227. 

but  the  stat.  shall  protect  them  against  such  objections  only  as  are 
cured  by  the  Statutes  of  Jeofail  after  a  verdict,  i.  227. 
do  not  extend  to  inferior  courts,  i.  74  e.  n*  (1). 
JOINDER, 

of  parties  to  actions.     See  tit  Parties. 
o(  causes  of  action  in  the  same  declaration,  ii.  117  d^-i. 
misjoinder  cured  by  verdict,  when,  ii.  117  f  n.  (A). 

by  releasing  the  damages,  ii.  117  A,  t.  n.  (p). 
a  venire  de  novo  cannot  issue,  ii.  117  A.  n.  (p). 
general  rules  as  to  such  joinder,  ii.  117^  e.  t* 
joinder  of, 

debt  on  bond,  and  mutuatus,  good,  ii.  117  d» 

debt  and  detinue,  good,  Uf, 

debt  and  trespass,  bad,  ib. 

debt  and  account,  bad,  ib. 

debt  for  rent  on  a  lease  and  for  goods  sold,  bad,  ib. 

trespasses  committed  at  different  times  and  places,  good,  & 

trover  and  case  against  a  carrier,  good,  ib. 

trover  and  case  for  disturbance  of  common,  and  cutting  rushes, 

good,  t^. 
trover  and  case  for  immoderately  riding  a  horse,  good,  ib* 
trover  and  detinue,  bad,  ii.  117e. 

trover  and  case  for  obstructing  the  landing  of  goods,  good,  A. 
trover  for  a  spaniel,  and  case  for  not  returning  him,  good,  ib. 
debt  on  bond,  and  on  a  judgment,  good,  ib. 
debt  on  an  amercement  of  a  court  leet,  and  mutuatus,  good, 

ib. 
assumpsit  and  case  for  a  tort,  bad,  ib.   See  also  117  e,f.  d.(i)* 
assumpsit  and  trover,  bad,  ii.  117/. 
assumpsit  and  case  for  deceit,  bad,  ib. 
trespass  and  case,  bad,  ib. 
trespass  quare  clausum^  and  quare  serviHum^  ijfc.  ammif  ^io^$ 

ii.  117t.  n.  (r). 
by  executors  and  administrators,  ii.  117/ 

whenever  the  sum  recovered  in  each  of  the  counts  «tff  fe 
assets,  there  is  no  misjoinder,  ii.  117^.  t6.  n.  (m). 
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JOINDER,  continued. 

of  causes  of  action  in  the  same  declaration,  continued. 

against  executors  and  administrators^  ii.  117  A. 

insimul  computassent,  and  other  common  money  counts, 
when  they  may  be  added  to  a  count  on  promises  by 
testator,  &c,  ii.  117  h.  n.  (o). 
by  assignees  of  bankrupt,  ii.  4/7 z.  ib,  n.  (j).  111 g.  n.  (m). 
See  tit  Bankrupt 
of  counts, 

if  there  be  several  counts,  and  the  verdict  general,  some  damages  must 

be  intended  to  have  been  given  on  each  count,  i.  246  a. 
if  there  is  a  general  verdict,  judgment  will  be  arrested,  and  no  venire  de 

novo  can  issue^  ii.  171  a.  n.  (3). 
entering  a  noUe  pros,  as  to  one  of  several  counts  when  allowed,  i.  207  c 

285. 
entering  a  nolle  pros,  as  to  part  of  a  count,  i.  207  d. 
distinction  between  a  demurrer  to  the  declaration  for  a  misjoinder  of 
counts,  and  a  demurrer  to  one  count,  for  an  imperfection  in  that  count 
alone,  i.  207  c.  n.  (o). 
JOINT  AND  SEVERAL  DEBTS, 

discharge  of  one  debtor  is  a  discharge  of  all,  ii.  47  gg- 
effect  of  covenant  not  to  sue  one  of  several  obligors^  ii.  ^*1  gg.  48. 
JOINT  STOCK  COMPANY, 

execution  against  partner  of,  on  judgment  against  public  officer,  ii.  72^. 
n.  (*).  72  cc.  n.  (A),  n.  (/). 
JOINT-TENANTS, 

in  what  actions,  &c.  they  may  join,  ii.  117.  n.  {b). 
notice  to  quit  by,  i.  276/  n.  (a). 
waste  by,  ii.  235  a. 

by  one  of  two^  ii.  259  d.  n.  {t). 
quare  impedit, 

each  cannot  have  it  for  a  moiety  of  an  advowson,  but  all  must  join,  ii. 
116*.  117. 
when  a  joint  grant  creates  a  tenancy  in  common,  ii.  318,  319.  n.  (4). 
the  wife  of  a  joint-tenant  in  fee  is  not  dowable  —  why,  ii.  45  o.  n.  (5). 
why  a  corporation  and  a  natural  person  cannot  be,  ii.  318.  n.  (4). 
trover  by, 

one  joint-tenant  cannot  bring  troi^r  against  another  for  a  thing  still  in 
his  possession,  ii.  47  o. 

[the  defendant  may  take  advantage  of  this  on  the  general 
issue,  ih.     But  see  47  p.  n.  (*).] 
but  if  the  thing  be  destrogedy  trover  lies,  ii.  47  J9.  ib.  n.  {b). 
if  one  out  of  several  joint-tenants  bring  trover  against  a  stranger,  he 
must  plead  the  joint-tenancy  in  abatement,  ii.  47/'. 
the  plaintiff  can  only  recover  the  value  of  hb  share,  t*. 
JOINTURE, 

may  be  barred  by  a  recovery  or  fine  by  the  husband  and  wife  jointly,  ii.  42/7. 
a  good  plea  to  writ  of  dower  unde  nihil  kabet^  ii.  44  c. 
JUDGE, 

executors  of  sd.fa.  lies  against,  to  certify  a  bill  of  exceptions  he  has  sealed, 

ii.  71  ^. 
may  take  a  recognizance  in  or  out  of  term,  ii.  9  a.  9b.  n,  (5). 
may  take  bail  at  his  chambers  on  an  attachment  for  contempt,  ii.  59  a. 
the  depositions  of  a  witness  examined,  upon  interrogatories  at  a  Judge's 
chambers,  may  be  proved  by  an  unexamined  copy  attested  by  the  Judge's 
signature,  i.  189.  n.  (n). 
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JUDGE,  continued. 

proper  mode  for  him  to  leave  a  question  of  libel  to  the  jury,  i.  2i8.  n.  {sy 

See  also  i.  132  a,  5.  d.  (o). 
it  is  a  question  for  him  and  not  for  the  jury,  whether  there  is  or  is  not  pro- 
bable cause,  i.  230  b,  n.  (c). 

or  whether  a  contract  in  restraint  of  trade  is  reasonable  or  not,  ii.  1566. 
n.  (a). 
JUDGMENT, 

entering  after  the  death  of  the  parties^ 
at  common  law,  i.  319^  g.  ii.  9^,  c. 
by  statute^  ii.  72  n.  et  seq. 
relation  of : 

at  common  law  a  judgment  relates  to  the  first  day  of  term,  though,  in 
fact,  taken  out  after,  or  in  the  subsequent  vacation,  i.  219/1  iL  9  h. 
148  d. 

unless  there  be  a  memorandum  to  the  contrary,  ii.  148  «. 
but  now  (by  Statute  of  Frauds)  as  against  bond  fide  parchaseis, 
from  the  signing  only,  ii.  9  bj  c. 
all  judgments  must  now  be  entered  of  their  day  of  month  and  year, 
and  shall  not  have  any  relation,  i.  329.  n.  (a),  ii.  9  c.  n.  (d).  72 1). 
n.  (p). 
entering  nunc  pro  tunc, 

in  what  cases  allowable,  ii.  72  o,  p.  n.  (p). 
doggeting  of; 

required  by  stat  4  &  5  W.  &  M.,  ii.  9  c. 

if  it  be  not  doggeted,  it  is  considered  as  a  simple  contract  debt,  iL 

9  c.  ib,  n.  (e.) 
cases  on  construction  of  this  statute,  ii.  9  c,  d.  n.  (e). 
repeal  of  this  statute  and  substituted  enactments  of  statutes  of 
Vict.,  ii.  9  cf.  n.  (c). 

difficulties  in  applying  the  latter  statutes,  ib. 
effect  of; 

at  common  law  bound  goods  from  the  teste  of  the fi.fa^  i.  219  ft  g.  ib. 
n.(0. 

protection  of  purchasers  by  the  Statute  of  Frauds,  to. 
See  tit  Sheriff:    Fi.  Fa. 
at  common  law,  bound  all  the  lands  of  which  defendant  was  seised  on 
the  iirst  day  of  the  term  ia  which  it  was  signed,  ii.  9  b. 

but  now  (by  Statute  of  Frauds)  they  are  bound  from  the  signing 

only,  as  against  bond  fide  purchasers,  ii.  9  by  c. 
as  to  what  hind  of  lands  are  bound,  see  tit  Elegit. 
execution  upon.     See  tit  Execution.    Elegit.    Fi.  Fa.,  &c. 
set.  fa.  upon  ;  see  tit  Scire  Facias. 

against  heir  and  terretenants.     See  tit  Heir.     Terretenants. 
debt  upon  :  see  tit.  Debt. 

lies  not  against  the  heir,  ii.  7  a. 

nonjoinder  of  a  defendant  must  be  pleaded  in  abatement,  i.  291  e.  o.(f^ 
priority  of; 

one  to  another,  in  what  cases  it  can  be  averred,  ii.  liSd. 
against  two ; 

if  one  die,  p^5ona/ execution  can  go  against  the  survivor  alone,  butno^ 
execution  may  be  had  against  him,  and  likewise  the  heir  and  terre- 
tenants  of  the  deceased,  ii.  51.  n.  (4). 
against  one  of  several  joint  obligors, 

its  effect  in  discharging  the  other,  ii.  47  gg*  48.  n.  (</). 
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JUDGMENT,  continued. 

in  what  cases  it  shall  include  a  duty  or  demand  which  has  arisen  since  the 

commencement  of  the  action,  ii.  171  c. 
amendable  under  stat  16  &  17  Car.  2.,  as  to  omissions,  defects,  &c  which  do 
not  go  to  the  right  of  the  action,  such  as  "  ideo  concessum "  instead  of 
'^  consideratum^"  **  misericordia  "  instead  of  <<  oapiatur^**  and  the  like,  ii. 
47. 
prayer  of;  see  tit.  Prayer. 

every  thing  is  included  in,  i.  97. 

dispensed  with  by  Reg.  Gen.4  W.4.  No.  9.,  when,  i.  290.  n.  (b).  See  also 
i.  97.  n.  (a), 
entry  of: 

"  Videtur  curits"  held  to  be  implied  in  " ideo  consideratum  est^'  i.  342. 
pleading  a  judgment  recovered.     See  tit.  Jttdgment  Recovered, 

should  have  formerly  stated  the  term  and  year,  as  well  as  court,  in 
which  it  was  obtained,  i.  329.  n.  (1). 
since  Rule  H.  4  W.  4.  should  state  day  of  month  and  year,  ih, 
n.  (a), 
should  be  by  a  taliter  processum  est^  without  setting  forth  the  pro- 
ceedings, i.  91  a.  92. 
as  the  foundation  of  a  writ,  should  be  by  a  quod  cum  recupercuset, 

i.  39. 
the  omission  of  the  words  **per  recordum"  is  but  form,  i.  337  h,  c. 

n.  (4> 
replication  of  nul  tiel  record,  i.  92—92  h, 
upon  a  plea  in  abatement,  for  plaintiff,  after  a  demurrer — not  final,  ii.  210 1. 
n.  (3). 

after  issue  —  final,  ib. 

in  case  the  plea  has  not  been  verified  by  affidavit,  ii.  210  «. 
on  demurrer, 

proper  form  of,  i.  341  a.  342.  n.  (5).  n.  (^). 
interlocutory, 

on  8  &  9  W.  3.,  i.  58.  n.  (1).  ii.  187  a.  n.  (2). 
in  replevin.     See  tit  Replevin, 
at  common  law,  i.  195.  n.  (3). 
by  Stat  17  Car.  2.,  i.  195  6,  c. 
in  actions  against  executors,  i.  335,  336.  n.  (10).  ii.  219.  n.  (2). 
bankrupts,  ii.  72  h. 
insolvents,  ii.  72 1. 
by  default, 

is  protected  by  stat  4  &  5  Ann.,  against  such  objections  only  as  are 
remedied  after  verdict  by  the  Statutes  of  Jeofails,  i.  227- 
semblcy  all  defects  of  form  only  are  cured  thereby,  i.  228.  n.  (6). 
after  a  new  assignment : 

reasons  why   it  is  generally  advisable  to  suffer,  i.  300,  300  a. 

n.(0. 
costs  upon,  i.  300  &,  c,  n.  (/)• 
form  of,  i.  300  c.  n.  (/). 
writ  of  enquiry,  when  necessary,  ii.  107,  107  a. 
arrest  of, 

if  there  are  seveval  counts,  and  the  damages  are  entire,  and  verdict 
entered  generally,  judgment  will  not  be  arrested  if  any  one  count  be 
bad,  ii.  171  a.  t^.  n.  (5). 

but  a  venire  de  novo  must  issue,  ii.  171  a.  n.  (5).  171  e. 
in  what  cases  the  postea  may  be  amended,  ii.  171  a,  h, 
in  case  of  conspiracy,  i.  301,  302.     Sec  tit  Conspiracy. 
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JUDGMENT,  continued. 
as  in  case  of  a  nonsuit, 

origin  and  foundation  of,  (under  stat  14  Geo.  2.),  ii.  336  c. 
,    in  what  cases  given,  and  what  not,  ii.  336  c,  d,  n.  (j) ;  see  i.  195  e.  d.  (i) 
at  what  time  it  may  be  moved  for,  ii.  336  e. 
motion  for,  ii.  336  c,  d.  n.  (t). 
as  for  want  of  a  plea,  where  defendant  does  not  rejoin  or  rebut,  i.  318  b.  ii.(l). 
Irish, 

replication  denying,  must  conclude  to  the  country,  i.  92  b,  n.  (/). 
assignee  of,  may  sue  here  in  his  own  name,  i.  210.  n.  (a), 
foreign,  its  effect,  and  how  pleaded,  i.  92  &.  n.  (/). 
on  nul  del  record : 

form  of  entry,  i,  92  a,  b, 
non  obstante  veredicto  : 

*  when  properly  given,  ii,  319  d.  n.  (A), 
rules  as  to  how  and  when  to  be  given,  ii.  319  e^f, 
writ  of  enquiry  after,  ii.  319/- 
costs  of  immaterial  issues  on,  ib. 
false  judgment : 

writ  of,  ii.  100  a.  101. 
JUDGMENT  RECOVERED, 
plea  of, 

proper  mode  of  setting  forth  proceedings,  i.  91  a.  92. 

where  the  judgment  is  in  an  inferior  court,  i.  92.  n.  (2). 
statement  of  date,  &c.  in  margin  required  by  Reg.  Gen.  H.  T.  4  W.  4.i 
i.  92.  n.  (c). 

construction  of  thb  rule,  i.  92  a.  n.  (e). 
replication  of  nul  tiel  record,  i.  92  a,  b. 
other  replications  to,  i.  92  b.  n.  (/). 
'  not  for  same  cause  of  action,  ib. 
foreign  judgment,  ib. 
JUDICIAL  NOTICE.    See  tit  Court 
JURISDICTION.     See  also  tit  Court. 
plea  to, 

could  not  be  after  a  general  imparlance,  ii.  2  c. 

nor  after  any  imparlance  but  a  general  special,  ii.  2  d. 

consequences  of  pleading  to,  after  an  imparlance,  ii.  2«. 
must  be  pleaded  in  person, ii.  26.2096.,  but  see  \\.2d.n.{p),209b.n.(J)' 
may  be  pleaded  after  a  half  defence,  ii.  W9  b, 

what  shall  be  suoh  half  defence,  ib. 
how  it  should  conclude,  ii.  210. 
created  by  Act  of  Parliament,  when  its  judgments  can  be  reversed  upon  errot, 
and  when  upon  a  certiorari,  ii.  100  a.  101. 
JURY, 

are  now  to  be  returned  corpore  comitatus  in  criminal  as  well  as  civil  cases, 

i.  308a.  n.(a). 
must  take  the  law  from  the  Judge,  unless  they  are  satisfied  he  is  wroo^ 

i.  132  a,  5.  n.(o). 
it  is  not  a  question  for  them  whether  there  was  probable  cause,  i.  2S0b.n.(c), 

nor  whether  a  contract  is  reasonable,  ii.  1566.  n.  (a), 
talesmen,  ii.  349 — ^349  b. 

entry  of,  in  the  postea,  ii.  349. 

can  only  be  appointed  at  the  request  of  one  of  the  parties,  ib. 

at  common  law,  ib. 

under  stat.  5  Eliz.,  ii.  349,  349  a. 

6  Geo.  4.  c.  50.,  ii.  349  a,  b.  n.  (a). 
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JURY,  continued. 
process, 

in  case  of  a  new  trial,  ii.  253. 

form  of  venire  tarn  ad  triandum  guam  ad  inquirendum^  i.  109.  d.  (1). 
ii.  300,300  a. 

when  such  process  is  requisite,  ii.  300  a.  n.  (d), 
when  damages  musi  be  assessed  under,  ib, 
JUSTICE  OF  THE  PEACE.     See  tit.  Magistrate. 
JUSTIFICATION.     See  tit  Pfea. 

under  an  authority  which  a  man  had,  but  did  not  profess  to  have,  i.  23  h, 
n.  (m). 


K. 

KING, 

pleading  particular  estate  derived  from,  i.  187.  n*  (1)> 

the  commencement  must  be  shewn,  as  in  the  case  of  a  common  person, 

i.  187. 
it  must  be  shewn  of  what  estate  he  was  seised,  tb. 
and  quojure^  ib. 
may  be  seised  of  a  less  estate  than  a  fee  simple,  i.  187. 
may  take  a  traverse  after  a  traverse,  where  his  title  appears  by  office, 

i.  21  a.  22.  n.  (e). 
by  a  condition  in  a  bail4>ond  to  appear  before  the  king^  the  court  will  under- 
stand the  king  in  his  court  and  not  in  his  person,  ii.  60  c, 
the  crown  property  can  oulv  be  granted  under  the  great  seal,  i.  187.  274  a. 
n.  (2). 

but  that  of  the  duchy  of  Lancaster^  under  the  seal  of  the  duchy  or 
county  palatine,  i.  187. 
contempt  to, 

in  every  case  of,  the  action  must  be  a  qui  tarn,  i.  136. 
his  property  in  a  felon*8  goods,  and  remedies  to  recover  them,  i.  271  a,  b, 

363.     See  tit  Felon. 
hb  debts,  ii.  70  e. 

are  either  of  record  or  not  of  record,  ii.  70  e. 

both  sorts  bind  the  debtor  s  land  from  the  time  they  are  entered 
into,  ii.  70  e. 
method  of  recovering  them,  ib.     See  lit  Extent. 

preference  of  writs  of  execution  for  that  purpose  to  all  writs  sued 
out  by  a  subject,  ii.  70/  g. 
a  baron's  fiat  is  the  commencement  of  the  king's  suit,  ii.  70^. 
debt  of  record  not  recoverable  by  information  in  nature  of  popular 
action  of  debt  ii.  70  c.  n.  («). 
how  recoverable  properly,  ib. 
KING'S  BENCH, 

court  of,  ■  / 

its  original  design  and  establishment  ii.  1.  . 
bill  in,  origin  of,  ii.  1.     See  tit  Bill. 

why  headed  by  a  memorandum,  ii.  1. 
means  by  which  its  jurisdiction  was  extended,  ib. 
proceedings  in  by  original :  commencement  the  same  as  in  C.  B.,  ii.  1 . 

n.(l).  ^ 

when  a  record  comes  into  it,  it  is  never  removed  out  again,  u.  26,'  27* 

''•<^)-  a        o 
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KING'S  BENCH,  continued. 

court  of y  conHnued.  .   ^.    .  ^.        rsi 

a  condition  of  a  bail-bond  to  appear  before  hu  majesty  sjvfitces  cf  the 
Kings  Bench  at  Westminster,  is  no  variance  from  a  writ  to  appear 
before  our  lord  the  king  at  Westminster^  ii.  60  6,  c. 

but  if  the  condition  were  to  appear  before  the  king  at  Westmin- 
ster, and  the  writ  his  majesty's  justices  of  the  Bench  at  West- 
minster, it  is  fatal,  ii,  60  b.  n.  («). 
error  from,  when  it  lies  to  the  Exchequer  Chamber,  ii.  101  b,  c   LSec 

101  d.  n.  (m).]  . 

error  to,  from  what  court,it  lies,  ii.  101  o,  b.    See  tit.  Error, 

Marshal  of,  .         ..  •     r 

in  action  for  escape  against,  it  must  appear  that  the  commitment  is  ol 
record,  i.  39.  n.  (4).     See  tit.  Escape. 


L. 

LADING, 

bUl  of,  i.  210  a.  ii,  47  *.  n.  (g).     See  tit.  Bills  of  Lading. 
LANCASTER.     See  tit  County  Palatine. 

after  final  judgment  in  the  court  of,  execution  may  be  sued  out  of  the  courts 
at  Westminster,  if  the  goods  or  body  of  the  defendant  cannot  be  found  in 
the  jurisdiction,  i.  98.  n.  (2).     See  ib.  n.  (a), 
the  possession  of  the  king,  in  right  of  his  duchy  of  Lancaster,  can  only  be 

granted  under  the  seal  of  the  duchy,  i.  187.  n,  (1). 
writ  of  error  from  court  of,  to  whom  directed,  ii.  101  g. 

want  of  original,  assigned  for  error  —  defect  cannot  be  supplied  as  in 
the  courts  at  Westminster,  ii.  101  y.  n.  (z). 
LAND, 

first  made  subject  to  execution  on  judgments  and  recognizances  by  statute 
West  2.,  ii.  68  d.     See  tit.  Elegit 

by  other  statutes,  subject  to  satisfy  staiutes  merchants,  &C 
ii.  70.  et  seq. 
at  common  law,  liable  for  debts  owing  to  the  king,  ii.  70  e.     See  tit  ExtenL 
bound  in  equity  by  a  contract  for  its  sale,  and  considered  as  the  real  pro- 
perty of  the  vendee,  i.  277  h. 
plea  of; 

in  case  of  tenant's  dea^h,  error  can  only  be  brought  by  the  heir  to  the 
land,  ii.  46  c.  n.  (6). 
eharge  upon, 

if  the  lands  of  several  be  charged  with  a  debt,  it  shall  not  lie  wholly  on 
the  survivor,  ii.  51,  n.  (4). 
LANDLORD   AND   TENANT.      See  also  tit  Covenant.    DebL    Distress. 
Forfeiture.    Lease.    Rent.     Waste. 

disclaimer  of  landlord's  titie  by  tenant,  its  efiect,  i.  277,  277  a,  sec  tit 

Disclaimer. 
the  tenant  can  in  no  case  dispute  the  titie  of  the  pei^on  by  whom  he  was 
let  into  possession,  i.  326.  n.  (/)•     See  tit  Estoppel 
nor  can  his  assignee,  i.  326  a.  n.  (/). 

nor  can  the  title  of  the  assignee  of  lessor  be  disputed,  ib.  ii.  418  e,</. 
nor  can  a  copyholder  dispute  that  of  the  lord  who  admitted  him,  ib. 
rule  applies  to  licensee,  ib. 

to  party  defending  as  landlord,  ib. 
the  mere  fact  of  paying  rent  does  not  estop  the  tenant,  ib. 
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LANDLORD  AND  TENANT,  continued. 

in  what  cases  he  may  shew  the  title  expired,  ii.  418 — 4?  18  c, 
•distinction  as  to  the  estoppel  Iv^tween  cases  where  the  lessor  makes  a 
longer  lease  than  he  legally  ckny  and  where  he  has  nothing  in  the 
lands,  ii.  418  b,  c,  * 

whether  there  is  any  estoppel  between  the  tenant  and  the  assignee  of 
the   reversion,   when    the  lessor  had  an  equitable  estate   only,   ii. 
418  c,  d.     See  tit  Estoppel, 
whether  lessor  and  lessee  are  estopped  from  saying  that  lessor  had  no 
reversion,  ii.  418  cf,  e. 
there  is  no  implied  contract  between,  that  the  property  is  or  shall  continue 

fit  for  the  purpose  for  which  it  was  let,  ii.  422  b,  n.  (g). 
landlord's  remedies  for  injuries  to  the  reversion,  i.  322  d,  e.     See  tit  Re* 

version. 
the  lessor  of  furniture  or  other  goods  cannot  maintain   trover  for  them, 
pending  the  lease,  ii.  47  d* 

secus,  if  the  lessee  be  a  married  woman,  ib,  n.  (g). 
lessee  for  life  of  a  house,  may  maintain  trover  for  its  timbers,  ii.  47  e. 
the  tenant  of  land  has  a  right  to  the  thorns,  &c.  for  fuel,  ii.  259. 
actions  between.     See  tit  Covenant,    Dfht.    Eviction.    Replevin,    Waste. 
tenant's  remedies  if  ousted,  i.  322  a,  n.  (2).  ii.  177  a.  et  seq.    See  tit 
Eviction, 

if  landlord  has  no  title,  i.  322  b,  c. 

if  landlord  does  not,  or  will  not,  give  possession,  i.  322  c.  n.  (/). 
right  and  liabilities  of  assignee  of  the  reversion  and  of  assignee  of  the  lease. 

See  tit  Assignee. 
venue  in  actions  between,  i.  241  e?,  e^f.     See  tit  Venue. 
te  tenant's  right  to  the  off-going  crops,  &c.,  ii.  284  e. 
distress  by  landlord,  ii.  284.  et  seq.     See  tit  Distress. 

landlord  cannot  bring  trover  for  goods  he  has  distrained,  ii.  47  b.  n.  (c). 
repairs,  i.  322  c,  d.  ii.  42^  422  a.     See  tit  Repairs* 

the  mere  relation  of  landlord  and  tenant  is  enough  to  raise  an  implied 

assumpsit  to  use  the  premises  in  a  husbandlike  manner,  i.  323  cf. 

n.{x). 

the  lessor  of  a  middle  room  in  a  house  not  bound  to  repair  the  roof, 

i.  321.  n.(l). 

their  respective  interest  in  the  trees^  hedges^  ^c,  i.  322  d.  See  also  ii.  47  dy  e. 

259.  and  tit  Timber. 
for  what  injuries  to  the  thing  demised,  both  may  bring  actions,  i.  322  dy  e. 
fixtures, 

questions  as  to  removing,  ii.  259  c,  d.  n.  (r). 
LATITAT, 

might  be  considered  by  plaintiff,  either  as  the  commencement  of  the  suit,  or 
as  process  to  bring  defendant  into  court,  ii.  Id.  n. (1). 

but  in  general  the  bill  was  the  commencement,  and  the  latitat  process, 
ii.  1  c,/.  n.  (1). 
continuances  of; 

might  be  entered  at  any  time,  ii.  le. 
when  unnecessary,  ib. 
might  be  sued  out  before  any  cause  of  action,  ii.  2. 

remedy  if  party  were  arrested  under  such  a  latitat,  ib.  n.  (h). 
ac  etiam  clause  in,  ii.  52  a. 
mistakes  in,  what  amendable,  ii.  52  b,  c. 
would  run  into  Walesy  ii.  194. 
LAW, 

wager  of,  i.  68  a.  n.  (in).  217.  n.  (a),  ii.  65  a.  n.  (a). 

3  A  4 
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LEASE.     See  also  tit  Landlord  and  Tenant. 
seisable  under  an  elegit  or  fi,fa.^  ii.  68^.  69. 

how  assigned  by  the  sheriff,  ib.     See  tit  Elegit     Fieri  Facias* 
covenants  in.     See  tit.  Covenants. 

covenant  in,  to  warrant  the  lands,  extends  only  to  lawfid  entries  of 
strangers,  ii.  178.  n.  (7).  n.  (8). 
actions  upon.     See  tit  Covenants    Debt, 

upon  the  word  "  demise,"  after  an  eviction,  i.  322  a.  322  a.  n.  (if),  il 
178  a.  n.  (c).     See  tit  Eviction. 
where  void,  if  part  of  the  land  demised  has  already  been  leased  to  a  stranger, 

i.  2(Ha.  n.  (/). 
made  without  title  in  lessor,  action  upon,  i.  322  6,  c  n.  (2). 
lessee  may  bring  covenant  without  having  entered,  ib, 
consideration  of; 

should  not  be  stated  in  pleadings  i.  233.  n.  (a), 
repairs  during  the  lease,  i.  323  c,  d.  iL  422.     See  tit  Repairs* 
assignment  of.     See  tit  Assignee,    Assignment, 

distinction  between,  and  underlease,  ii.  4I8  dy  e. 
reservation  of  rent  in,  ii.  367  b.  368,  369.  n.  (4),  371. 

apportionment,  i.  288^  g*     See  tit  Rent, 
forfeiture  of,  i,  287.  et  seq.     See  tit  Forfeiture. 
surrender  of,  i.  235  c,  et  seq,*  See  tit  Surrender, 
remainders  in,  ii.  388  k.     See  tit  Executory  Devise, 
by  cestui  que  trust  and  trustee,  how  it  operates,  i.  288  e,  n.  {g). 
estates  tail  in,  ii.  338  /. 
length  of; 

at  common  law  a  lease  might  have  been  for  any  number  of  yean  by 
parol,  i.  276.  n.  (1). 

it  may  be  so  at  this  day,  by  writing  without  deed,  i.  236  b* 
alteration  of  the  law  by  the  Statute  of  Frauds,  ih. 

construction  of  the  statute  as  to  parol  leases  for  more  than 
three  years,  i.  276.  n.  (a). 

they  may  contain  thesame  stipulations  as  regular  leases,  ib. 

but  confer  no  right  to  sue  for  not  taking  possessioD, 

ib, 

a  lease  need  not  in  a  declaration  be  averred  to  hav^ 

been   in  writing,  though  for  more  than  three  years, 

i.  276.  a,  ft. 

secuSi  in  a  plea,  i.  277  b. 
**  not  for  one  year  only,"  and  for  "  twelve  months  certain,"  construction 

of  the  words,  i.  202  a.  203.  n.  (1).  n.  (a), 
to  hold  from  the  feast  of  St,  Michael^  means  New  Michaelmas,  and 
cannot  be  explained  by  parol,  i.  276  d,  n.  (a), 
so  as  to  MartinmaSt  ib, 
of  tithes,  ii.  304-0.  et  seq.     See  tit  Tithes, 
interesse  terminiy  i.  250g.  251.     See  tit,  Interesse  Termini, 
for  life, 

debt  did  not  lie  for  rent  upon,  at  common  law,  ii.  304.  n.  (8). 

given  by  stat.  8  Ann,  ib.     See  also  n.  (k).  and  L  282.  n.  (y). 

rendering  rent  will  not,  by  stat  14  Geo.  2.,  prevent  the  making  a  good 

tenant  to  the  precipe,  though  lessee  do  not  concur  or  surrender, 

ii.42a,  b. 

at  will,  i.  276,  276  a.      See  tit.  Tenant  at  WilL     TenaMfrom  Year  to  Year. 

from  year  to  year,  i.  276  a.  et  seq.     See  tit  Tenant  at  Trill,      Tenant  from 

Year  to  Year, 
void  or  voidable,  when,  i.  287  rf>  e.  ib.  n,  (w). 
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LEASE,  continued. 
for  years, 

DOt  within  Statute  of  Uses,  ii.  11^. 
will  not  be  barred  by  a  recovery,  ii.  42/ 

nor  prevent  remainderman  from  suffering  it,  ib, 

nor  from  levying  a  fine,  i.  319  d.  n.  (A), 
trust  property  in, 

whether  it  can  be  taken  in  execution,  ii.  11a.  n.  (I). 
is  not  assets  by  descent,  iL  11  a. 
pleading  a  lease, 

when  it  must  not  be  by  a  testatum  existUy  i.  274.  n.  (1).  ii.  318.  n.  (5). 
distinction  between  declarations  and  pleas  as  to  averring  it  to  be  in 
writing,  i.  277  b, 
agreement  for, 

the  landlord  cannot  distrain  for  rent  under,  ii.  285.  n.  (t). 
by  baron  and  feme,  ii.  180.  et  seq. 

the  rent  should,  under  the  stat.  of  H.  8.  be  reserved  to  the  husband 

and  wife  and  the  heirs  cfthe  wife^  ii.  180  a.  n.  {d), 
when  the  wife  is  liable  to  the  covenant  in  it,  after  the  husband's  death, 
ib.  180  a. 
to  baron  and  feme,  ii.  180. 

the  wife  shall  be  liable  to  such  covenants  as  run  with  the  land,  if  she 
agfee  to  the  lease  after  his  death,  ib, 
by  husband  alone  of  the  wife's  land,  ii.  180  a. 

when  it  shall  bind  the  wife  after  his  death,  ii.  180  a,  b, 
of  bankrupt     See  tit  Bankrupt, 
liability  of  lessee, 

he  is  liable  without  entry  or  occupation,  i.  202  a.  203.  233  a. 

£the  rent  is  due  by  the  contract,  and  not  by  the  occupation,  i.  203.] 
and  so  is  the  assignee,  i.  203.  n.  (6).  233  a. 
conversion  of  into  a  freehold, 

mode  of  doing  so  in  practice,  and  the  objections  to  it,  i.  319  a.  n.  (b), 
3l9c.  n.(/). 
if  the  lessor  has  nothing  in  the  lands  at  the  time  of  the  grant,  the  title 
begins  by  estoppel,  and  the  estoppel  runs  with  the  lands,  ii.  418  c. 
if  he   afterwards  purchase  the  lands,  the  estoppel  is  turned  into  a 
lease  in  interest,  ib,  n.  (e). 
distinction  between  reversionary  leases  and  leases  of  the  reversion,  i.  251  ^.  n.  (b\ 
LEASE  AND  RELEASE, 
is  no  forfeiture,  i.  319  c. 
present  form  of  pleading  the  lease  for  a  year,  ii.  10  a,  n.  (15). 

of  pleading  the  release,  ii.  10  a.  11.  n.  (16). 
•a  good  conveyance  to  make  a  tenant  to  the^r^ctp^ii.  42  «. 
defective,  when  allowed  to  operate  as  a  grant  ana  assignment  of  a  term, 
ii.  97  c.  n.  {e\ 
LEET,  i.  135  c.     See  tit  Court, 
LEGACY, 

if  a  man  does  work  for  another  in  expectation  of  a  legacy,  which  the  other 

leaves  not,  no  action  lies  against  executor,  i.  269  b,  n.  {m), 
must  not  be  paid  before  debts,  i.  280  e,  n.  (5). 
executors'  consent  necessary  to  taking,  tb, 

no  action,  in  general,  at  law  maintainable  for,  against  executor,  i.  281.  n.(x). 
ii.l37c.  137rf.  n.(c). 

secus,  as  to  a  specific  legacy,  ii.  137  c,  n.  (c). 
payable  out  of  land  against  terretenant,  ib, 
after  an  express  promise  by  executor,  ii.  137^.  n.  (c). 
an  express  admission  of  assets,  ib. 
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LEGATEE, 

election  by  executor  to  take  as,  i.  280  e.  281.  d.  (u), 

has  no  property  (though  an  interest)  in  his  legacy,  till  executors  consent  to 
it,  i.  280  c.  n.(5). 
LESSEE  AND  LESSOR.     See  tit  Landlord  and  Tenant     Lease. 

the  lessor  of  goods  cannot  maintain  trover  for  them  pending  the  term, 
ii.4.7rf. 

the  lessor  of  land  may,  for  trees,  kcj  if  severed  during  the  term,  ib.  n.(^). 
the  lessee  for  life  of  a  house  may  maintain  trover  for  its  timbers,  ii. 
47  c. 
LETTERS  OF  ADMINISTRATION.     See  tit.  AdminiHraiion. 
LETTERS  PATENT.     See  tit.  Patent. 
LEVANCY  AND  COUCHANCY, 

what  is  meant  by,  i.  28  d.  346  d.     See  also  346  d.  n.  (/). 
averment  of  the  cattle  being  levant  and  couchant,  . 

in  a  plea  justifying  a  clausum  fregit,  i.  28  c. 
material  and  traversable,  i.  28  c. 
omission  of,  bad  on  general  demurrer*  ib.     But  see  n.  (m). 

aided  after  verdict  or  judgment  by  default,  i.  28  c.  227.  n.  (1). 

228  b.    But  see  28  c.  n.  (m). 
the  reason  why  it  is  necessary,  i.  28  d, 
not  necessary  when  the  common  is  limited  to  a  certain  number,  ib. 
averment  of  right  of  common  for  cattle  levant  and  couchant, 

in  a  declaration  by  commoner  for  disturbance  of  common,  i.  346  c> 
*  what  is  sufficient  proof  of  it,  ib,  and  n.  (t). 

to  what  the  right  of  common  may  be  laid  as  appurtenant,  u  346  c 
the  whole  of  it,  t.  c.  right  of  common  for  his  own  commonable  cattle 
levant  and  couchant  may  be  traversed  and  put  in  issue,  L346ii 
a  plea,  prescribing  for  common  appurtenant  to  land  for  commonable  cattle, 

without  saying  levant  and  couchant^  is  bad,  i.  28  d, 
if  a  man  claims  common  for  all  manner  of  cattle  in  any  place,  as  an  inhabit^ 
ant  in  a  town,  he  shall  not  have  common  for  any  beasts  but  such  as  are 
levant  and  couchant,  i.  346/,  g,  n.  (3). 
LEVARI  FACIAS, 
writ  of, 

lay  at  common  law  on  a  judgment  or  recognizance,  and  must  have  been 
sued  out  within  a  year,  ii.  68. 

under  it  the  sheriff  might  levy  the  com  and  other  profit  growing 
on  the  land,  and  the  rents  and  the  beasts  levant  and  couchant, 
ib. 
in  all  cases  of  levari  facias  the  land  is  considered  the  debtor,  ib, 
against  a  clergyman  under  a  statute  merchant,  ii.  70  c. 
LEX  LOCI,  ^ 

how  far  to  prevail,  i.  1 21  c,  <f.  n.  (A). 
LIBEL,  (i.  e.  written  slander.     For  oral  slander,  see  tit  Slander.) 

INDICTMENT  FOR, 

sending  a  libellous  letter  to  the  party  libelled  is  a  good  ground  for, 
though  not  for  an  action,  i.  132.  132  a.  n.(f7i). 

if  a  party  write  and  compose  a  libel  in  one  county  with  intent  to  pub- 
lish, and  afterwards  publish  it  in  another,  he  may  be  indicted  in 
either,  i.  132  a.  n.  (m). 

proper  mode  in  which  the  judge  should  leave  the  question  to  the  jury, 
ib.     See  also  i.  248.  n.  (z). 

qwere^  whether  the  composing  and  writing  a  libel  with  intent  to  pab* 
lish  be  an  offence,  i.  132  b,  u.  (o). 

a  person  may  be  apprehended  on  a  warrant  of  a  J.  P.  out  of  sessions, 
if  charged  on  oath  with  having  published  a  libel,  i.  132  A.  n.  (o). 
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LIBEL^  cantinuecL 

ACTION  FOR, 

when  it  lies,  i.  248.  n.  (3). 

distinction  in  this  respect  between  libel  and  slander,  ib. 
it  is  a  question  for  the  jury,  whether  the  particular  publication 
amounts  to  a  libel,  i.  248.  n.  (z). 

what  is  the  proper  direction  from  the  judge  to  the  jury,  ib. 
if  the  jury  find  it  libellous,  but  on  the  record  it  appears  not 
to  be  so,  judgment  will  be  arrested,  ib, 
special  damage  will  not  make  a  matter  actionable,  which  is  not 

defamatory  in  its  nature,  i.  243/.  n.  (o). 
no  false  or  scandalous  matter  contained  in  articles  of  the  peace 
exhibited  to  the  justices  will  make  it  libellous,  i.  131  c.  n.  (1). 
nor  any  other  proceeding  in  a  regular  course  qfjttstice,  i.  131  c. 
nor  matter  in  a  report  by  the  president  of  a  military  court  of 
enquiry,  ib.  n.  (/). 

nor  in  a  letter  by  an  officer  s  creditor  to  the  secretary  at 
war,  ib. 
secus,  where  a  person  officiously  reports  to  the  con- 
stituted authorities,  ib. 
libel  of  a  man  in  his  trade  or  profession,  ii.  307  c.  n.  (d). 
proceedings  of  Parliament,  i.lSlb,c. 
existence  of  malice  not  a  question  for  jury,  i.  130.  n.  (d). 
unless  in  case  of  privileged  communications,  ib. 
what  they  are,  i.  130  a.  n.  (d). 
publication, 

what  shall  constitute,  i.  132.  n.  (2).  n.(m).  n.(w).   132  b.  n.(o). 

132  6.  n.(3>. 
whether  printing  is  necessarily  a  publication,  i.  132  b.  n.(3).  n.(p). 
place  of  publication,  what  shall  be  considered,  i.  132  a.  n.  (a), 
composing  with  intent  to  publish,  i.  132  b.  n.  (o). 
a  man  may  be  found  guilty  of,  though  acquitted  of  the  printing, 
i.  132  b.  n.(p). 
the  declaration, 

must  shew  a  publication  ;  but  no  particular  set  of  words  are  neces- 
sary for  that  purpose,  i.  242.  n.  (1). 
if  the  libel  was  in  a  foreign  language^  the  plaintiff  must  aver  that 
the  hearers  understood  such  language,  ib. 

it  must  be  set  out  in  the  original  tongue,  i.  242.  n.  (a). 

a  translation  also  must  be  set  out  in  the  declaration,  i. 
242  a.  n.(c). 
•  the  libel  itself  must  be  stated,  and  not  its  purport,  i.  121.  n.  (a). 
242.  n.  (a). 

proper  method  of  stating  the  libel,  i.  121.  n.  (a). 

.  when  the  parts  selected  are  not  consecutive,  i.  121.  n.  (a), 
if  any  part,  which   alters   the  sense,  be  omitted,  it  is 
fatal,  ib. 
the  words  of  the  libel  must  be  understood  by  the  court  in  their 
plain  and  popular  meaning,  and  not  sensu  mitioriy  i.  242  a.  ib. 
n.(rf). 
malice  must  be  shewn,  but  the  word  *'  maliciously  "  is  not  exclu- 
sively proper,  i.  242  a,  b.  n.  (2). 

the  omission  helped  after  verdict,  i.  242  b. 
innuendo, 

its  nature  and  use,  i.  243,  243  a,  6,  c.  and  n.  {/),  n.  (/*).  n.  (i ). 
See  tit  Innuendo, 
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LIBEL,  continued. 

Action  for,  continued. 
pleas, 

the  general  issue* 

the  truth  of  the  libel  cannot  be  given  in  evidence  under  it, 
but  must  be  pleaded,  i.  ISO. 

nor  can  it  be  given  under  it  in  mitigation  of  damages,  i. 

131,  131  a. 
but  defendant  may  shew   the  truth  of  words  not  laid 
in  declaration,  but  proved  hj  plaintiff  to  shew  the 
animus,  i.  243  e.  n.  (m). 
evidence  of  facts  short  of  a  justification  admissible  in 

reduction  of  damages,  i.  131  b,  n.  (t). 
the  truth  may  be  shewn  in  bar  in  action  for  slander  of 
title,  ib. 
it  may  be  shewn  under  it  that  the  libel  was  written  in  an 
innocent  sense,  or  on  a /irivt&^ee/ occasion,  i.  ISO. 

as  that  it  was  written  in  confidence,  and  without  malice, 
ib, 

as  in  giving  fairly  the  character  of  a  servaniy  ib* 
or  in  a  letter  to  B.  reflecting  on  plaintiff's  condact 
in  a  business  in  which  defendant  and  J9.  were 
concerned,  ib,  n.  (rf). 
as  that  it  was  &fair  comment  on  a  literary  production,  L 

130  a.  n.(/). 
as  that  it  was  a  fair,  complete,  simple,  and  bondjide  ac- 
count of  proceedings   in  a  court  of  justice  without 
comments,  i.  ISO  a.  n.  (g), 

but  \t  is  no  defence  if  it  contain  blasphemous,  sedi- 
tious, or  indecent  matter,  i.  131.  n.  (^). 

nor  exparte  proceedings  before  magistrates,  ib, 
nor  if  it  be  a  correct  account  of  a  coroners  uu 
quest  with  comments,  ib. 
the  defendant  may  plead  such  matters,  i.  ISO  a.  I  SI. 

form  of  such  a  plea,  i.  IS  I.  n.(A). 
133.  n.  (4). 
it  is  no  defence  that  it  is  a  speech  formerly  spoken  by 
defendant  in  parliament,  if  it  contain  libellous  matter, 
ib. 
the  defendant  may  shew  under  it,  in  mitigation  of  damages, 
rumours  previously  current,  i.  131  a.  n.  (i). 

but  not  facts  to  negative  the  presumption  of  malice,  t&. 
he  may  prove  that  the  substance  of  the  libel  was  con- 
tained in  a  newspaper  without  producing  it,  L  ISl  a. 
n.  (f ). 
such  evidence  cannot  be  given  if  there  be  a  justifi- 
cation, as  well  as  the  general  issue,  ib. 
the  defendant  cannot  shew  under  it  that  the  libel  was  com- 
municated to  him  by  a  third  person,  ib. 
evidence  of  an  apology  under  Lord  Campbell's  Act,  ii.  S07  d. 
whether  the  defendant  can  shew  under  it  evidence  of  plaintiff's 
general  bad  character  in  mitigation  of  damages,  L  131  a. 

1.(0. 

the  plaintiff  c&nnot  shew  under  it  that  the  charge  is  false,  ik 
unless  where  a  communication  is  privileged,  ib, 

in  such  case  defendant  may  prove  the  truth,  ib. 
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LIBEL,  i^onHnued, 

Action  for,  continued, 
pleas^  continued, 

of  justification,  i.  244,  244  a,  b, 

must  not  be  general,  but  must  specify  particularly  the  facts 

on  which  it  is  founded,  i.  244,  244  a.  n.  (p), 
must  confess  the  publication,  i.  244  cu  244  6.  n.  (jq), 
it  is  no  justification  that  such  a  one  communicated  the  libel 
to  defendant^  i.  2446. 

doctrine    in    Lord   Northampton's    case   overruled,    i. 
246  5,  c.  n.(r). 
the  justification  must  meet  the  facts  in  the  libel  in  toto,  and 
in  the  sense  imputed,'  1.  244  b.  ib.  n.  (q).     See  also  EdsM 
V.  Russelly  5  Scott,  N.  R.  801. 

but  defendant  may  plead  not  guilty  to  part,  and  justify 
the  rest,  i.  244  c.     [See  also  n.  («).] 

or  by  Stat  Ann.,  not  guilty  to  the  whole,  and  in 
a  further  plea  justify  part,  ib.     [See  also 
ii.  SOrjd.     11  M.  &  W.  287.  McGregor  v. 
Gregory,      6  Scott,  N  R.  809.  Gregory  v. 
Duke  ^  Brunswidu} 
of  apology  in  newspapers,  with  payment  into  court,  under  Lord 
Campbeirs  Act,  ii.  307  dL 
replication, 

to  a  plea  of  justification,  de  injurid  sud  proprid,  is  proper^  i.  244  c. 
n.(7).  , 

evidence  for  plaintifi*, 

he  must  prove  the  whole  libel,  ii.  307  c,  d, 

evidence  of  other  libels  than  those  declared  on,  how  far  admissible, 
ii.  307  d. 

of  circumstances  shewing  the  spirit  and  intention  of  defendant 
in  aggravation  of  damages,  ib, 
special  damage, 

need  not  be  laid,  if  the  writing  is  actionable  in  itself,  i.  243  d, 

but  no  evidence,  of  it  can  be  given  in  any  case,  unless  it  be 
laid,  i.  243  d,  e. 
what  shall  be  special  damage,  and  how  it  must  be  laid,  i.  243  e, 
24Sf.  ib,  n.  (o). 
how  it  may  be  proved,  i.  243  g, 
when  it  is  traversable,  i.  243  d,  n.  (/). 
LIBERATE, 
writ  of, 

on  statute-merchant  unnecessary,  ii.  70  c. 

for  a  conusee  of  statute-staple  or  recognizance  in  the  nature,  &c  neces- 
sary to  get  possession  of  the  conusor's  lands,  ii.  70  d, 
the  writ  issues  out  of  Chancery,  ib, 
its  recitals,  &c,  ib. 
sheriff"s  duty  thereupon,  ib, 
LIBERTY  or  FRANCHISE, 

the  bailiff  of,  to  whom  a  writ  is  sent,  is  not  protected  in  executing  it,  ii.  193  a, 
if  the  sheriff  arrest  a  man  in  a  liberty,  where  the  bailiff  thereof  has  the  sole 
privilege  of  executing  process,  it  is  wrongful  as  against  him,  but  the  sheriff 
is  bound  to  detain  the  party,  ii.  101  ti.  n.  (q), 
LIBERTY, 

grant  of,  by  the  king,  its  effect,  i.  275  c,  n.  (5). 
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LIBERUM  TENEMENTUM, 

plea  of,  in  trespass,  i.  299  h,  c.  300. 

consequences  of  traversing,  i.  299  b,  c. 

when  it  does  or  does  not   drive  the  plaintiff  to  a  new  assignment, 

i.  2996,  c.  299  c.  300.  n.  (A), 
meaning  of  the  expression  <*  the  sdd  close  in  which,*'  i.  299  b.  n.  (g). 
defendant  entitled  to  verdict  on,  if  he  shews  title  to  -the  part  of  the 

close  where  the  trespass  was,  i.  299  c.  n.  (g), 
its  incongruity,  i.  299  c  300. 

it  is  good,  though  the  declaration  ascertains  the  place,  i.  300  a.  n.(t). 
what  is  sufficient  evidence  to  support  it,  ii.  111.  n.  (a), 
meaning  of  the  plea,  i.  300a.  n.  (t).  ii.  111.  n.(a). 
LICENCE, 

may  be  presumed  from  less  than  twenty  years'  enjoyment,  ii.  175  c.  n.(e). 
evidence  necessary  to  support  plea  of,  in  trespass  laid  on  divers  days,  L  SOO/. 

n.  (p). 
abuse  of,  when  the  licence  is  given  by  iaw, 
should  be  replied,  i.  300  ^»  A. 

consequences  of  new-assigning,  i.  300  h,  n.  (^). 
evidence  of,  not  sufficient  to  support  an  allegation  that  plaintiff  by  reaaon  of 

possession  is  entitled,  ii.  113  a.  n.  (c). 
executed  not  countermandable,  without  putting  the  person  licensed  in  the 
same  situation  as  before,  ii.  113  a,  6.  n.  (c). 

distinction  between  a  licence  to  do  a  thing  on  a  man's  own  land, 
and  on  the  land  qf*the  licencer,  ii.  1 13  a,  6.  n.  (e). 
amounting  to  an  easement  must  be  by  deed,  ii.  113  6.  n.  (c), 
in  aischarge  of  a  specialty  must  be  by  deed,  ii.  113  c.  n.(c). 
letter  of,  that  obligor  shall  not  be  sued,  amounts  to  a  defeasance,  iL  47/! 

n.(l). 
replication  to  plea  of, 

denying  the  licence,  should  conclude  to  the  country,  without  a  formal 
traverse,  i.  103  c. 
from  lessor  to  lessee  to  underlet  or  assign ;  in  what  cases  it  dispenses  with  a 
condition  not  to  underlet  or  assign  without  leave»  i.  288^  288  a.  n.  (y). 
288e.n.(/).  ii.47^^. 
the  king's,  to  trade  with  an  alien  enemy,  ii.  201  c. 
from  the  lord, 

justification  under,  in  an  action  for  disturbance  of  common,  L  346& 
See  tit.  Common, 
LIEN, 

to  warranty,  in  a  real  action ;  what  it  is,  ii.  40.  n.  (6). 
upon  goods,  &c. 

if  the  person  in  whose  possession  the  goods  are,  has  a  lien  on  them, 
plaintiff  may  prove  a  tender  of  the  money  before  bringing  an  action 
of  trover,  ii.  47  k, 

if  he  refuse  to  deliver  them  up   on   another  ground,  he  cannot 
afterwards  set  up  the  lien  as  a  defence  to  the  action,  ii.  47  ^ 
n.  (s). 
waiver  of,  by  unfounded  demand,  ii.  47  k.  n.  («). 
owner  may  bring  trover,  if  party  having  lien  abuses  it,  by  parting  with 

the  goods,  ib, 
the  party  having  it  may  hold  the  goods  by  virtue  thereof,  for  a  d^t 
barred  by  the  Statute  of  Limitations,  ii.  67  &•  n.  (t). 
LIFE, 

averment  of  continuance  of,  when  necessary,  i.  235,  235  a,  bf  c. 
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LIGHTS, 

seller  of  house  with  lights  may  not  afterwards  obstruct  them,  i.  S23.  n.  (/). 
whether  vendee  of  land  adjoining  house  may  obstruct  the  lights  of  it,  ib, 
disturbance  of  ancient,  ii.  175  a,  ei  seg. 

right  acquired  by  twenty  years'  enjoyment,  ib. 
See  tit.  EasemenL    Grant    Prescription, 
action  for  opening  a  window,  to  disturb  plaintiff's  privacy,  will  not  lie,  ii. 

n5h.n.(d). 
case  of  two  houses  built  nearly  at  the  same  time,  and  purchased  of  the  same 

proprietor^  iL  114  a.  n.  (g).     [See  also  i.  S23.  n.  (/).] 
right  to,  how  gained  under  Lord  Tenterden*s  Act,  ii*  175 1.  n.  (d).     [See 
also  175  h.  n.  (c).] 

how  lost,  by  alteration  of  window,  ii.  175  /. 
LIMITATION, 

OF   ACTIONS, 

on  contracts,  must  be  governed  by  our  own  law,  and  not  by  that  of  the 

foreign  country  where  the  contract  was  made,  ii.  121  c,  d.  n.  (k). 
penal  actions, 

it  is  the  duty  of  the  plaintiff  to  shew  himself  within  time,  and  de- 
fendant need  not  plead  the  statute  limiting  it,  ii.  63. 
by  Stat  21  Jac  I.e.  16.  s.  3.,  ii.  62.  et  seq,  n.  (6). 

the  statute  does  not  bar  the  action,  it  only  takes  away  the  remedy, 

i.  283.  ii.  64  c. 
the  defendant  must  in  all  cases  plead  the  statute  to  take  advantage 
of  it,  i.  283.  ii.  63. 
even  though  the  cause  of  action  on  the  face  of  the  declaration 

appears  out  of  time,  ii.  63  a. 
probable  reason  for  such  a  distinction  between  this  stat.  (and 

32  H.  8.)  and  all  other  Statutes  of  Limitations,  ii.  63  c. 
reason  why  the  statute  should  be  pleaded  alike  in   debt  as 

assumpsit,  i.  283. 
the  statute  must  be  replied  to  a  plea  of  set-off,  i.  283  a.  n.  (b). 
the  plaintiff  shall  not  preclude  the  defendant  from  pleading  the 
statute  by  alleging  in  the  declaration  facts  which  would  bar  the 
statute,  ii.  63  a,  b,  n.  (t). 
how  the  statute  must  be  pleaded,  i.  33^ — n.  33  n.  n.  (p).  iL  63  c, 
et  seq, 

to  an  action  brought  by  the  Crown  or  its  grantee  to  recover  a 

debt  due  to  a  felon,  i.  271  b.  n.  (6).  ii.  63^.  n.  (n). 
.  when  the  consideration  is  executed,  non  assumpsit  infra  sex 
annos  is  a  good  plea,  i.  33  A,  t.  ii.  63  d. 
form  of  such  plea,  ii.  1226.  123.  n.  (5). 
but  where  it  is  executory,  it  should  be  actio  non  accrevitt 
&c  i.  33 1,  A.  ii.  63i/. 
actio  non  accrevit  infra,  &c.,  is  in  all  cases,  both  of  contract 
and  tort,  the  safest  and  best  plea,  i.  33  n.  n.  (p),  ii.  63  e. 
ib.  n.  (m). 
not  guilty  within  six  years  is  ambiguous,  because  the  conse- 
quences of  the  act  are  the  cause  of  the  action  in  tort,  ii.  63  0. 
n.  (m), 
good  in  actions  of  assault,  for  the  greater  number  six 
includes  the  four  years  to  which  the  action  is  limited, 
ii.  63.  n.  (h). 
when  an  assignee  of  a  bankrupt  or  insolvent  debtor  is  the 
plaintiff,  ii.  63/. 
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LIMITATION,  continued. 
OF  Actions, 

by  Stat.  21  Jac.  1.  c.  16.  s.  3.,  continued, 

how  the  statute  must  be  pleaded,  continued. 

the  statute  was  formerly  set  out  at  length,  ii.  63/1 
the  plea  need  not  conclude  with  a  verification,  but  must  not 
conclude  to  the  country,  1.  103  a.  n.  (6).  283.  n.(b). 
if  it  concludes  to  the  country,  there  must  be  a  repleader 
after  verdict,  ii.  319  c.  n.  (e), 
replication  to  a  plea  of  the  statute, 

(under  the  old  practice),  a  latitat  or  capias,  &c.  sued  out  in 

time  and  continuances  thereof,  ii.  1  d^  e.  ii.  2  a.  63^»  A,  t. 
under  the  present  practice,  ii.  2  a.  n.  (t).  63^,  A,  t. 

the  replication  must  be  in  all  cases  *<  actio  acerevitt"  ii. 
63  g.  n.  (o). 
how  a  writ  must  now  be  kept  alive,  so  as  to  save  the  statute, 
ii.  1  e.  n.  (jgf).  63  g.  63 1.  n.  (q). 

provisions  of  the  Uniformity  of  Process  Act  in  this  re- 
spect, ii.  2.  n.  (g).  63  g. 

construction  of  that  statute,  ii.  63  r.  n.  (9). 
suit  in  an  inferior  court, 

if  the  defendant  has  removed  the  suit  into  K.  B.,  and  the 
plaintiff  declares  de  novo,  he  may  reply  the  facts,  ii. 
63t. 
by  executor  or  administrator, 

death  of  testator  before  judgment  in  a  former  action,  and 
the  action  recommenced  within  a  year,  iL  64  a,  6. 
form  of  such  a  replication,  ii.  64  c. 
principle  of  this  doctrine,  ii.  64  b.  n.  (tc ). 
in  what  cases  it  may  be  replied  that  six  years  have  not 
accrued  since  the  granting  of  the  letters  testamentary, 
&c.  ii.  63  k.  and  n.  (s). 

the  replication  should  conclude  with  an  averment, 
ii.  63  /. 
a  promise  made  to  himself  within  six  years  cannot  be  re- 
plied, if  the  declaration  laid  the  promises  to  his  tes- 
tator, ii.  63  /. 
by  assignee  of  insolvent  debtor, 

if  the  promises  were  laid  as  made  to  the  plaintiff,  he  can- 
not reply  a  promise  made  to  insolvent  within  six  years, 
ii.  63  /.  64,  64  a. 
by  baron  and  feme, 

marriage  of  the  parties,  whereby  a  former  action  abated, 
and  recommencement  recently  afterwards,  ii.  64  & 
judgment  reversed  or  arrested,  and  action  recommenced  within 

a  year,  ii.  64  a. 
outlawry  of  defendant  avoided  or  reversed,  and  action  recom- 
menced within  a  year,  ib. 
the  saving  clause,  s.  ?•  of  the  statute,  ii.  121*  el  seq.     See 

post  in  this  title.  . 
the  exception  as  to  merchants'  accounts,  ii.  127.  ei  seq.    See 
post  in  this  title, 
when  the  statute  begins  to  i*un,  ii.  63  cf.  n.  (/).  SSe^f.it.  (m). 
in  the  case  of  promissory  notes  and  bills,  ii.  63  dl  n.  (/). 
in  tort  from  the  consequences  of  the  act  done,  iL  63  e,  /. 
n.  (m). 
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LIMITATION,  continued. 
.   OF  Actions, 

by  sUt  21  Jac.  1.  c.  16.  s.  S. 

when  the  statate  begins  to  run,  continued. 

in  assumpsit  from  the  breach  ofoontracty  ii.  63  e»  n.  (m).  [See 
also  Hemp  v.  Garland,  S  G.  &  D.  402.  ChurchiU  v.  ^^r- 
Iranc^  3  Q.  B.  568.] 

cases  where  there  is  gross  fraud,  ih, 
in  respect  of  contracts  of  indemnity,  ii.  63/  n.  (m). 
in  the  case  of  principal  and  surety,  or  of  co-sureties,  ib, 
in  cases  of  executors  and  administrators,  ii.  63  A.  and  n.  («). 
when  it  once  begins  to  run,  it  must  continue  to  run,  ii.  63  /.  n.  («). 
issue  on  the  plea  of  the  statute, 

evidence  of  a  promise  by  defendant  within  six  years  to  pay 
the  debt,  takes  the  case  out  of  the  statute,  ii.  64  c. 

seeusy  by  an  agent  of  defendant,  ii.  63  ci  n.  (^). 
when  the  promise  is  conditional^  ii.  64  dl  n.  (z). 
what  promise  or  acknowledgment  of  the  debt  will  take  the 
case  out  of  the  statute,  ii.  64  cf —  L 

the  declaration  need  not  be  special,  in  the  case  of  a 
conditional  promise,  ii.  64  d,  n.  {z). 
it  must  be  before  action  brought,  ii.  64*  e.  64  ^.  n.  (c), 
by  one  of  several  joint  contractorsi  or  by  his  executor, 

ii.64e.  i6.64/,^.  n.(6). 
made  to  a  third  party,  whether  sufEcient,  ii.  64 1.  n.  (c). 
Lord  Tenterd£fCs  Act,  ii.  64*^.  n.  (c). 

previous  state  of  the  law,  ii.  64  A.  n.  (c). 

effect  of  the  statute,  ib. 
since  the  Act,  there  must  be  a  signed  writing,  con- 
taining a  prombe  to  pay,  or  an  acknowledgment 
from  which  a  promise  can  be  inferred,  ii.  64  i.  n.(c)« 
[See  also  Cripps  v.  Daviesy  12  M.  &  W.  159.] 
whether  the  effect  of  the  document  is  a  question 

for  the  jury,  ib. 
the  document  need  not  express  the  amount  of 
the  debt,  ii.  64 1.  n.  {c). 

nor  the  name  of  the  creditor,  ib. 
nor  be  dated,  ib^ 

when  it  requires  a  stamp,  ii.  64  /.  n.  (c). 
construction  of  the  proviso  that  the  Act  shall  not 
alter  the  effect  of  any  payment,  ii.  64 1,  A,  /.  n.  (c). 
payment  cannot  be  proved  by  an  audmission  of 
defendant,  except  in    a  signed  writing,  ii. 
64 1.  n.  (c). 
how  far  parol  admissions  admissible,  iL  64^ 
n.  (c). 
what  is  meant  by  part  poffment,  iL  64  k.  n.  (c). 
how  it  operates,  to. 
payment  of  interest,  ib. 
receipt  of  goods,  ib. 
to  whom  to  be  made,  ii.  64/.  n.  (c). 
an  open  account  will  not  now  bar  the  statute,  unless 
there  has  been  a  part  payment,  ii.  127  c.  n.  (t). 
former  state  of  the  law,  ii.  127.  et  seq. 
in  what  cases  an  account  stated  will  bar  the  statute, 
ii.  127  c,  d.  n.  (t).     [See  sdso  Clark  v.  Aka^tnder^ 
8  Scott,  N,  R,  147.] 
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LIMITATION,  continued. 
OF  ACTIONS,  continued. 

by  Stat.  21  Jac.  1.  c.  16.  s.  3.,  continued. 

issue  on  the  plea  of  the  statute^  continued. 

in  actions    by  executors,   assignees,  and   the   like,  if  the 
promises  were  laid  as  made  to  tho  tatUOor^  bankrupt,  &G. 
an  acknowledgment  &0h  made  to  the  executor^  &c.  will 
not  bar  the  statute,  iL  6S  iL  t6.  n.  {t). 
the  statute  does  not  extend  to  aotions  for  not  setting  out  ft^Ae^ 
i.S8.  ii.67a. 
but  now,  by  stat  5S  Greo.  8«,  the  aotion  must  be  brought 
within  six  years,  i.  S8.  n.  (fi).  iL  67  a.  n.  {g). 
the  statute  did  not  extend  to  dAt  for  an  eacape^  i.  d7,  88.  ii.67  cu 
but  it  does  to  cage  for  escape,  L  88.  n.  (2). 
nor  to  debt  for  a  copyhold  fine,  iL  67  a.  [But  see  stat  8  &  4  W. 
4.  0. 42.,  ii.  67  a.  n.  ('   " 


nor  to  debt  against  sheriff  for  money  raised  under  a  ^ /a., 
ii.  67  a.  [But  see  stat  8  &  4  W.  4.  e.  48.,  iL  67  a.  n.  (A>] 
nor  to  debt  on  a  lease  by  specialty,  iL  65  a.  [But  see  stat  3&4 
W.4.  C.42.,  ii.67a.  n.(A)-] 
a  creditor  who  has  a  Uen  may  hold  goods  by  virtue  of  it,  for  a  de- 
mand barred  by  the  statute,  ii.  67  h.  n.  (t;. 
the  statute  does  not  extend  to  aotions  founded  on  a  deed  or  spe- 
cialty, ii.  65  a.  n.  (8).    [But  see  stat  3  &  4  W.  4.  c.  42.,  ii.  67  a. 
n.(A).] 
a  warrant  of  attorney  is  not  a  specialty,  so  as  to  be  out  of 
the  statute,  iL  67  b.  n.  (t). 

[actions  on  specialties  now  limited  by  stat  S  &  4  W.  4w 
C.42.,  ii.67a.  n.(A).] 
an  avowry  for  rent  created  by  deed,  or  by  Act  of  Parliament,  is  not 

within  the  statute,  ii.  65  a. 
efte  saving  clause^ 

inddntatus  assumprit  and  trover  are  within  it,  ii.  121. 

so  assumpsit  for  unliquidated  damages,  ii.  1 21.  n.  (/). 
instance  of  protection  of  feme  covertj  ii.  121  a.  n.  (g). 
Ireland  is  beyond  sea  within  the  statute,  ii.  121  a. 
but  not  Scotland^  ib.  n.  (^). 

provisions  of  stat  8  &  4  W.  4.  c  42.,  iL  121  a.  n.  (^). 
Ireland  is  still  beyond  seas  so  as  to  entitle  plaintiff 
to  sue  within  six  years  after  the  defendants  re- 
turn, ib. 
if  the  plaintiff  be  in  England  when  the  cause  of  action  aeeruesy 
he  is  barred  if  he  does  not  commence  within  six  yeaiSi 
ii.  121  a. 
where  a  disability  is  once  removed  the  statute  begins  to  run, 

and  no  subsequent  disability  will  stop  it^  ii.  121  b.  n.  (t). 
the  infant  need  not  wait  till  he  has  attained  his  full  age, 
iL  121  b,  e. 
so  a  prisoner  may  sue  during  the  continuance  of  hia  m» 

prisonment,  tft.  n.  (h). 
so  a  man  beyond  seas  oefore  his  return,  ib. 
by  stat  4  Ann.  c  16.  the  statute  extends  to  cases  as  well  where 
the  debtors  are  absent,  as  where  the  creditors  are,  iL  121&. 
case  within  the  equity  of  this  statute,  ii.  121  b^  c.  d.(A). 
what  is  a  "return  "  to  this  country,  iL  121  c.  n.  (*). 
how  «  return  "  to  bo  idleged  in  pleading,  ib. 
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LIMITATION,  eoniinued. 
or  Actions,  continued. 

by  Stat  21  Jac  1  •  c.  16.  s.  S.,  continued, 
the  samng  dauee^  continued. 

it  is  a  bad  replication  that  both  plaintiff  and  defendant  were 
in  India^  where  the  cause  of  action  accrued,  and  that  six 
years  elapsed  there,  ii«  121  c.  n.  (Jt\ 
lex  loci  contractus  cannot  goyem,  t& 
the  exception  of  merchants'  accounts,  ii.  127.  e<  eeq. 

held  to  apply  only  to  .an  action  of  account,  or  to  an  ac- 
tion for  not  accounting,  ii.  127  e*  n.  (A). 
or  to  such  accounts  only  as  would  maintain  such 
actions,  ib. 
applies  to  accounts  in  which  there  has  been  no  item  on 

either  side  for  more  than  six  years,  ii.  127/.  n.  (A), 
the  exception  is  not  confined  to  merchantSy  ii.  127  b. 
the  money  advanced  by  a  banker  to  his  customer  is  within  the 
statute  in  equity  as  well  as  at  law,  iL  127/  n.  (A), 
by  Stat  21  Jac  1.  c.  16.  s.  1. 

formedon  to  be  brought  within  twenty  years,  i.  S19  L 

the  defendant  might  set  up  the  statute  in  ejectment  without 

pleading  it,  ii.  63  c.  n.  (A), 
actual  entry  not  necessary  to  avoid,  L  319^,  h. 
by  Stat  32  H.  8.  c.  2. 

does  not  extend  to  actions  founded  on  specialties,  iL  65  a.  n*  (8). 
not  to  rent  created  by  deed,  or  Act  of  Parliament,  ib. 
by  Stat  3  &  4W.  4.  c.  27.  (new  Statute  of  Limitations  as  to  real  property) 
when  the  action,  &c.  must  be  brought  in  case  of  a  forfeiture  by 

tenant  for  life  or  for  years,  i.  319  c.  n.(/). 
doctrine  of  adverse  possession  done  away  by,  i.  319/  ff*  n.  (h\ 
operation  of,  not  affected  by  entry  or  other  claim,  i.  319 1.  n.  (s). 
does  not  extend  to  rent  Reserved  on  ordinary  leases,  iL  66*  n.  (e), 

nor  to  covenants  in  them,  ib. 
does  extend  to  rent  derived  under  a  will,*t&. 
by  Stat  3&4W.4.  c.42. 

in  actions  of  debt  for  rent  on  indenture —covenant  or  debt  on  bond 

or  other  specialty  —  debt  on  awards  —  for  copyhold  finest— 

for  money  levied  on  Ji.  feu  —  on  penal  statutes  —  and  of  debt  or 

scire  facias  on  a  recognizance,  ii.  67  a*  n.  (A). 

applies  to  actions  of  covenant  for  rent  or  rent->charge»ii.  66.  n.  {e)» 

by  Stat  3  &  4  Ann.  actions  on  promissory  notes  must  be  commenced 

within  six  years,  iL  67  b. 
by  Stat  4  Ann,  actions  for  seamen's  wages  must  be  commenced  within 

six  years,  ii.  121  & 
within  what  time  9k  possessory  action  must  be  brought,  iL  175.  et  seq. 
OF  Writs  of  Error,  ii.  101  e, 
OF  Entries  and  actions  to  avoid  ifne^.    See  tit  Fine. 
LiaUIDATED  DAMAGES, 

1. 58  c,  n.  {d).    See  tit  Damages^ 
LITERARY  PRODUCTIONS, 
criticisms  on, 

when  libellous  and  when  not»  i.  130  o.  n.  (f\ 
I.IVERY, 

a  feoffment  need  not  be  pleaded  to  have  been  with,  for  it  shall  be  intended, 

L  228  a.  n.  (e).  ii.  305  a.  m  (13). 
estates  commencing  byi  cannot  be  determined  without  entry,  L  287  </• 

3b  2 
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LONDON.  See  Foreign  Attachment. 

distribution  of  an  intestate's  property  in>  "•  67.  n.  (/). 

judgment  given  in  the  htuHngt  in,  whither  a  writ  of  error  lies»  ii.  101  i. 

custom  in,  to  exclude  foreigners  from  buying  and  selling  within  the  dtr, 
i.312c,  rf.  n.(3> 

action  of  waste  in  the  HustingSy  ii.  254  a.  n.  (9). 
LORD, 

of  manor.    See  tit  Chmman.    Manor* 
LORD'S  ACT, 

iL  72  f  • 
LUNATIC, 

must  appear  by  guardian  if  within  age,  and  by  attorney  if  of  full  age, 
ii.332a.n.(4).    SeeHtldeot. 

M. 

MAGISTRATE, 

a  justice  of  the  peace  may  enquire  into  and  hear  barratry,  without  a  com- 
mission of  oyer  and  terminer,  ii.  308. 
presentment  of  highway  by,  ii.  158. 

of  felony  de  se  before,  i.  363,  363  a. 
conviction  by,  i.  262.  et  seq.     See  tit  Conviction. 
action  of  trespass  or  case  against,  for  a  conviction,  i.  263  a,  b.  n.  (/). 
may  out  of  sessions  issue  a  warrant  to  apprehend  a  person  charged  on  oath 

with  the  publication  of  a  libel,  i.  132  ^.  n.  (o). 
warrant  by,  to  apprehend,  should  be  preceded  by  summons,  when,  i.  262  c.  n.  (^). 
order  of,  cannot  be  drawn  up  at  any  time,  like  a  conviction,  i.  263  &.  n.  (i). 

the  court  will  presume  omnia  esse  rite  acta,  i.  313. 
commitment  by,  for  a  contempt  of  him,  must  be  by  a  warrant  in  writing, 

ii.  182.  n.  (a), 
slander  of, 

if  it  appears  from  the  words  themselves  that  they  were  spoken  of  him 
in  his  office,  they  are  actionable  without  a  colloquium,  ii.  307  a. 
discharge,  &c.  of  apprentices  by  order  of,  i.  313.  316. 
MAINTENANCE, 

action  for  may  be  brought  against  two  or  more,  ii.  117  c. 
MALICE, 

no  action  lies  for  damage  caused  by  legal  process,  unless  malice  can  be 

shewn,  i.  230  a.  n.  (e). 
what  constitutes,  and  when  a  question  for  the  jury  in  cases  of  slander  or 
libel,  i.  130.  n.  (d).    [See  also  2426.  n.  (ir).] 
in  cases  of  malicious  prosecution,  i.  230  b.  n.  (c). 

jury  map  infer  it  from  want  of  probable  cause,  ift. 
MALICIOUS  ARREST,    (see  tit  Malicious  Prosecution,) 
action  for, 

plaintiff  must  state  and  prove  that  the  first  action  is  determined,  i.  229. 
n.  (a). 

necessary  evidence  for  this,  ib. 
if  the  mode  by  which  the  first  action  is  determined  be  stated,  it  mast 

be  so  proved,  i.  229.  n.  (a), 
grounds  of  the  action,  i.  230  a.  n.  (c). 

malice  and  want  of  probable  cause  must  be  stated  and  proved,  l 
230  a.  n.(c). 

necessary  evidence  for  this,  i.  230  a.  n.  {c). 
the  plea  of  not  guilty  merely  puts  in  issue  the  malicious  arrest  without 
probable  cause,  i.  228  b.  n.  (/). 
th»  termination  of  the  suit  need  not  be  prov^  i.  229  a.  n.  (a). 
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MALICIOUS  ARREST,  continued. 

no  action  lies  for  damage  sustained  by  process  of  law,  unless   the  party 
causing  it  was  actuated  by  malice,  i.  230  d.  n.  (c). 
MALICIOUS  CONVICTION, 

action  against  magistrate  for,  i.  263  a.  n.  (/). 
MALICIOUS  PROSECUTION.    See  tit.  Malicious  Arrest. 
action  for, 

it  is  not  necessary  to  prove  the  precise  day  of  acquittal  laid  in  the 

declaration,  ii.  ^1  &.  n.  (/). 
it  must  be  alleged  that  the  prosecution  is  at  an  end  and  the  plaintiff 
acquitted,  i.  228  a.  229.  n.  (1).  n.  (a). 

the  omission  is  cured  by  verdict,  but  not  by  judgment  by 
default,  i.  228  a.,  and  see  n.  (/)• 
if  the  mode  thereof  be  stated,  it  must  be  proved  as  alleged,  i.  229. 
n.  (a), 
if  the  indictment  be  not  set  out  in  the  declaration  it  is  good  after  Ver- 
dict, i.  228  6.  n.(^). 
grounds  of  the  action,  i.  2S0  a,  n.  (c). 
proof  necessary,  i.  230  a.  n.  (c). 

what  is  proof  of  probable  cause,  i.  230  a,  b.  n.  (c). 

the  question  of  probable  cause  is  for  the  judge  and  not  the 

jury,  ib. 
defendant  may  shew  probable  cause  under  general  issue,  ib, 
if  the  malice,  &c.  can  be  proved  as  to  some  charges  contained  in 

the  indictment,  it  is  enough,  ib, 
plea  of  not  guilty  admits  the  institution  and  termination  of  suit  as 
laid,  i.  229  a.  n.  (a).     See  also  i.  228  a,  b.  n.  (/)• 
MANDAMUS, 

action  for  a  false  return  to,  in  what  case  two  or  more  persons  may  join  in, 

ii.  116  a,  b, 
error  on  judgment  on,  ii.  101  d.  n.  (n). 
MANOR, 

bound  to  repair  a  highway  rcUione  tenurce^  if  conveyed  to  several,  each  of 

the  grantees  is  liable  to  the  whole  repair,  ii.  159. 
the  boundaries  of,  or  title  to,  cannot  be  tried  in  an  action  for  a  penalty  un- 
der the  game  laws,  i.  262  b,  n.  (d). 
lord  of,  (see  tit  Common.   Commoner.   Heriot^ 

may  maintain  trover  against  a  stranger  for  an  estray,  before  the  expira- 
tion of  the  year  and  day,  ii.  47  e. 
where  an  elegit  issues  against  one  who  has  two  manors,  the  sheriff  may  de- 
liver one  manor  in  the  name  of  a  moiety  of  the  whole,  ii.  69  d. 
MAN-TRAPS, 

whether  trespasser  having  notice  of,  may  maintain  an  action  for  injury  sus- 
tained from  them,  i.  84  a.  n.  (d). 
setting,  made  illegal  by  stat.  7  &  8  Geo.  4.  c.  18.,  i.  84  a.  n.  (d). 
MARKET, 

action  for  disturbance  of,  (or  of  the  toll,) 

it  need  not  be  stated  that  plaintiff  is  seised  in  fee  of  the  place  where  the 
market  is  held,  ii.  114.  172. 

nor  that  he  is  seised  of  an  ancient  market  as  of  fee  and  rights  ib. 
a  claim  to  exclude  persons  from  selling  in  shops  on  market  days  is 
valid,  ii.  174.  n.(b). 

but  such  a  right  is  not  implied  from  grant  of  market,  ib* 
form  of  declaring  on  possession  merely,  ib. 
when  the  market  is  erected  by  charter,  ib* 
toll,  stallage,  an^  piccage^  the  material  words,  ib. 

^  8b  8 
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MARKET,  continued. 

action  for  disturbance  of,  eontinued. 

if  the  disturbing  market  be  on  another  day,  it  sball  not  be  intended  b. 
nuisance,   but    it  shall  go  to  a  jury  to  enquire  whether   it  is  or 
no,  ii.  174. 
clause  in  the  king's  grant,  that  it  shall  not  be  to  Ae  nmsance  tfamfoAet 
fair  or  market^  only  put  for  an  example,  ib.    [See  also  n.  (a).] 
if  omitted,  implied  by  law,  ii.  174^ 
uninterrupted  enjoyment  for  twenty  years  and  upwards  is  no  bar,  but 
evidence  from  which  the  jury  are  directed  to  presume  a  grant,  iL  174, 
175,  175  a-dL 

Prescription  Act,  ii.  .175  e.  et  seq. 
sci,fa.  to  repeal  letters  patent  with  a  grant  of,  ii.  72  «. 

the  party  prejudiced  may  use  the  king's  name  in  the  suit,  ib. 
if  it  be  found  that  the  grant  is  to  his  prejudice,  it  is  sufficient  though  it 
be  found  that  the  ueer  is  not  so,  ib, 
toU, 

on  com  sold  by  sample^  ii.  1 14  e,  n.  (/). 
^  the  owner  of  the  market  must  seek  his  remedy  from  the  seller  for 

the  toll  lost  by  such  sale,  ih, 
he  cannot  prescribe  to  take  toll  for  goods  sold  by  sample,  ib. 
there  cannot  be  toll  of  any  goods  not  brought  into  market,  iL  114/ 
is  not  incident  to  a  market,  £&. 
what  words  in  the  grant  will  carry  toll,  ib. 
case  for  a  fraud  on  the  market  for  selling  by  sample,  &c.,  ii.  114  e.  n.  (/). 
assumpsit  for  stallage,  when  it  lies,  ii.  114^.  n.  (/). 

the  grantee  may  remove  it  to  any  place  within  the  precinct  of  hia  grant,  iL 
114/ 
MARKET  OVERT, 

bailee  of  goods  selling  them  in,  transfers  the  property  in  them,  iL  47  c,  <2. 
when  stolen  goods  sold  in,  may  be  ^recovered  in  trover  by  the  owner  tfier 
conviction  under  stat  21 H.  8.  (repealed  and  re-enacted  by  7  <&  8  Geo.  4.), 
ii.47A. 

or  if  they  were  obtained  \xn6eT  false  pretences^  ii.  47  h.  n.  (p). 
sale  of  goods  in,  by  one  tenant  in  common^  whether  it  be  a  destntetikm  sack 
as  the  other  can  bring  trover  upon,  ii.  47  p.  n.  (e). 
MARRIAGE, 

action  for  breach  of  promise  of, 

does  not  survive  to  the  executor,  L  217.  n.  (a), 
abatement  of  action,  &c.  by,  ii.  209  b.    See  tit  Baron  and  Feme. 
fact  of,  how  to  be  determined  on  an  issue  of  ne  ungues  aceouplet  ii.  44  c. 
ot  feme  sole,  a  party  to  a  reference,  determines  the  power  of  the  arbitrators, 
ii.  133^.  n.  (d).    For  other  points  see  tit.  Baron  and  Feme. 
MARRIED  WOMAN, 

entry  of,  to  avoid  a  fine,  i.  319 1.  n.  (r). 

by  her  husband,  ib, 
if  ffoods  be  let  to,  the  owner  may  have  trover  for  them^  even  pending  the 
y  lease,  ii.  47  d.  n.  (g). 

assumpsit  against,  after  her  husband's  death,  in  what  cases'  forbearance  to 
sue  on  a  security  given  during  coverture  is  a  good  consideration,  iL  137  e. 
137«,/.  n.  (tf). 

for  other  matters,  see  tit.  Baron  and  Feme. 
MARSHAL, 
ofK.B., 

in  an  action  against  him  for  an  escape  it  must  be  averred  that  thee 
mitment  is  of  record,  i.  39.  n.  (4). 
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MASTER  AND  SERVANT,  or  Apprentice.    See  also  tit  Apprentice. 

if  the  apprentice  commit  a  conversion  with  the  master's  knowledgei  trover 

will  lie  against  the  master,  iL  47  g. 
the  servant  may  be  charged  in  trover,  though  the  conversion  be  for  the 

benefit  of  the  master,  ii.  47  m.  n.  («)« 
a  refusal  by  a  servant  to  deliver  phdatifTs  goods  without  an  order  from  his 
master,  is  not  absolute  enough  to  be  evidence  of  a  conversion  in  trover, 
ii.  47  /.  n.  (/). 
if  the  apprentice  earn  any  thing  the  master  may  recover  it  in  trover^  ii«  47  q, 

it  does  not  matter  whether  he  be  legally  an  apprentice,  ib, 
if  the  servant  purchase  goods  the  master  may  have  trover  for  them,  ib. 
the  servant  cannot  have  an  action  against  the  master  for  refusing  to  give  him 

a  character,  i.  130  a.  n.  (e). 
if  the  master  honestly  gives  a  bad  character  of  his  servant,  who  brings  an  ac- 
tion for  it)  the  master  may  shew  the  fact  under  the  general  issue,  i.  ISO^ 
ISO  a. 
MASTER  OF  THE  ROLLS, 

application  to,  when  the  tcant  of  an  original  writ  is  assigned  for  error,  !!•  101  x. 
when  a  vitious  original  is  so  assigned,  i.  318  a. 
MELIUS  INQUIRENDUM, 

to  supply  the  omission  of  finding  the  goods  of  Skfolo  deseiaa  coroner's  in- 
quisition, i.  271  a. 
before  special  commissioners,  after  it  has  appeared  on  affidavit  that  a  finding 
offeh  desehjB.  coroner  was  obtained  by  any  indirect  proceedings,  i.  363  & 
MEMBER  OF  THE  HOUSE  OF  COMMONS, 

if  he  publish  his  speech,  and  it  contain  libellous  matter,  he  is  liable  to  a 
prosecution,  i.  131.  n.(^). 
MEMORANDUM, 

of  a  declaration,  its  object,  ii.  1.  n.  (1). 

of  what  term  it  alleged  the  bill  to  be  exhibited,  ii.  1  &  n.  (1).    * 

special,  when  necessary,  i.  40.  ii.  1  c. 

when  evidence  that  the  actioli  had  been  commenced  within  due  time^ 

ii.  Ic,  cL 
in  what  cases  adopted  in  C.  B.,  ii.  1.  n.(l). 
disused  in  modern  practice,  i.  40.  n.  (a),  ii.  1.  n.  (a). 
MERCHANTS'  ACCOUNTS, 

exception  in  the  Statute  of  Limitations  concerning,  ii.  127-  etseq.    See  tit 
Limitation  or  Account 
MERGER, 

of  an  estate  for  life,  in  the  heir,  remainder  over,  by  the  descent  of  the  rever- 
sion ;  whether  it  ever  happens,  ii.  382.  et  seq, 
doctrine  of,  inapplicable  to  an  interesse  termini^  i.  250^.  n.  (c). 
no  merger  shall  take  place  of  base  fee  and  remainder,  ii.  42  q.  n.  (g), 
MESNE  PROCESS, 

action  against  sherifi*,  for   not  properly  executing,  ii.  61  dy  e.     See  tit 
Escape.    Sheriff. 
MESNE  PfeOFITS, 
action  of  trespass  for, 

its  foundation,  i.  277/ 

judgment  in  ejectment,  not  conclusive,  unless  pleaded  by  way  of 

estoppel,  i.  326.  n.  {d). 
they  cannot  be  recovered,  antecedent  to  a  necessary  actual  entry  to 
avoid  a  fine,  i.  319,  819^.  ib.  n.(n). 
the  same  in  equity,  i.  319^.  n.  (n). 
if  the  declaration  omit  to  state  anv  time  when  the  Sefendant  en- 
tered, this  is  cured  by  stat  4  Ann.,  i.  227,  228.  Q.  (5). 

894 
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MESNE  PROFITS,  continued, 
in  dower, 

for  what  period  wife  is  entitled  to»  iL  44e. 
MESSUAGE, 

legal  import  of  the  word,  i.  6.  n.  (a), 
what  shall  pass  by  a  devise  or  grant  of  a,  iL  40Iy  401  a. 
whether  a  garden  is  parcel  of  a,  ii.  401. 
MIDDLESEX, 

bill  of.    See  tit  Bill  of  Middlesex. 
MILL, 

.  action  for  not  grinding  at» 

the  plaintiff  may  declare  on  hlspoeseeiion  merely  of  the  mill  without 
setting  out  any  Htle,  ii.  113  a* 
form  of  declaration,  ib. 

evidence  to  support  the  allegation,  *^  by  reason  of  which  pos- 
session, &c.'  ii.  113  a.  n.  (c). 
the  custom  must  be  proved  at  the  trial,  ii.  118<r. 

what  is  a  good  custom  of  this  kind,  and  how  it  should  be  laid, 

ii.  117  f.  n.  (3). 
where  there  is  a  custom  for  resiants  to  grind  at  two  mills,  it  is 

suspended  by  pulling  down  one,  ii.  113.  n.  (a), 
a  custom  for  resiants  to  grind  all  their  com  does  not  prevent  them 
from  using  flour  in  their  houses  ground  at  other  mills,  ii.  117  l 

the  action  is  substituted  in  the  place  of  the  writ  deseddadnuAnditmah 
ii.  114e. 
stream, 

action  for  disturbing,  &c.,  ii.  114fa.  e^  seq.     See  tit  Waiereourse,' 
MINES, 

if  a  man  lease  his  lands  and  all  mines,  lessee  may  dig  for  them,  when  there 
are  no  open  ones,  i.  323.  ii.  259  6,  c. 
if  there  are  open  ones  at  the  time  of  the  lease,  lessee  cannot  sink  new 
pits,  ii.  259  c. 
grantor  of  lands,  reserving  mines,  with  liberty  to  sink  pits,  may  erect  neces- 
sary machinery,  i.  323.  n.  (m). 

whether,  if  he  merely  except  the  mines,  he  has  a  right  to  enter  on  the 

surface  to  get  them,  i&. 
he  is  liable  for  damage  done  by  working  too  near  the  surface,  i.  322.  n.(6). 
lessee  of  mine  in  possession  may  bring  trover  for  ore,  without  shewing  the 

title  of  his  lessor,  ii.  47  g»  n.  (m). 
waste  committed  by  digging  in  mines,  when,  iL  259  a,  b,  c, 
dower  of, 

wife  is  entitled  to,  ii.  46  b,  c.  n.  (m). 
MINOR,  See  tit  Infant 
MISDEMEANOUR, 

if  a  person  be  indicted  for,  at  the  quarter  sessions,  and  the  sheriff  arrest  the 
defendant  on  process  issuing  thereupon,  he  cannot  Ciake  a  bail  bond  for 
his  appearance,  but  only  a  recognizance,  ii.  59  a. 
compromise  of,  when  legal,  ii.  137  b.  n,(b), 
MISE, 

joining  in  the  mere  right,  ii.  45  k.    See  tit  Rights  Wrii  of 
MISERICORDIA, 

entry  of,  instead  of  a  capiatur,  cured  by  stat  16  &  17  Car.  2.  and  4  &  5  Ann., 
ii.  47%  193/   See  tit  Capiatur. 
so  an  entry  of  it,  when  both  are  unnecessary,  Uk 
so  the  want  of  entry  of  it  when  necessary,  1L~47* 
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MISFEASANCE, 

in  any  trade ;  action  on  the  case  lies  for,  i.  SI  2  5.  n.  (2). 
action  for,  cannot  be  brought  against  the  executor  ef  the  person  by  whom 
the  injury  was  committed,  i.  216  a. 
in  what  case  the  executor  of  him  against  whom  the  injury  was  com- 
mitted shall  have  the  action,  i.  217,  217  a>  & 
MISJOINDER, 

of  parties  to  actions.    See  tit.  Parties* 
of  causes  of  action  or  counts.    See  tit.  Joinder, 
MISNOMER, 

plea  of,  iu  209.  et  seq. 

abolbhed  by  stat  S  &  4  W.  4.  c.  42.,  ii,  209.  n.  (ft), 
must  have  been  pleaded  in  person,  and  not  by  attorney,  ii.  209  ft. 
unless  by  a  special  warrant,  tft. 
such  a  plea  was  not  demurrable  to,  tft.  209  ftu  n.  (e)« 
form  of,  after  a  special  imparlance,  ii.  2  c. 
how  to  conclude,  ii.  210.  tft.  n.  (m). 

must  not  have  said  "  the  said  B.,  &c.,"  because  the  word  ^*  said  "  ad- 
mitted he  was  the  person  suedj  ii.  209  a. 
the  great  precision  and  certainty  requisite  in,  tft. 

examples  of  fatal  inaccuracies,  ii.  209  a,  tft.  n.(e)^  209  ft. 
of  a  plaintiff  not  pleadable  in  bar^  ii.  209  a.  n.  (ft), 
of  corporations,  i.  340  a.     See  tit.  Corporation. 
pleadable  in  abatement  only,  tft. 
MOLE  HILLS, 

on  a  common,  commoner  cannot  cut  them,  i.  S5S  a. 
MOLLITER  MANUS  IMPOSUIT, 

what  may  be  justified  under,  i.  296.  tft.  n.  (a). 
MONEY  BOND.    See  tit  Bond. 

MONEY  COUNTS,  l«.otJf  A.^.*n^.;f 

MONEY  HAD  AND  RECEIVED,  J  *®^  ^*^  ^'*^^^'*'- 

action  for,  after  rescinding  a  contract,  for  money  paid  under  it,  i.  269  Cf  d» 
n.  (m). 
MONEY  PAID, 

action  for,  after  contract  rescinded,  i.  269  Cy  d,  n.  (m). 
action  by  surety  to  recover,  L  264  c.  n.  (c). 

by  co-surety,  ift.     [See  abo  Kemp  v.  Finden^  12  M.  &  W.  421.1 
MONEY  PAID  INTO  COURT, 
practice  of,  when  begun,  i.  33^. 
consequence,  formerly,  of  refusing  to  accept,  tft. 
in  what  cases  allowed  before  stat  3  &  4  W.  4.  c  42.,  i.  33^,  A.  n.  (o). 

since  that  statute,  tft.  i.  33  A.  n.  (o). 
Reg.  Gen.  T.  T.  1  Vict,  tft. 

substituted  for  Reg.  Gen.  71  T.  4  W.  4.,  tft. 
the  payment  must  be  pleaded,  tft. 
the  rule  does  not  apply  to  debt  on  bond,  i.  33  A. 
form  of  plea,  i.  33  A,  t,  A.   [See  also  Bailey  v.  Sweeting^  12  M.  &  W.618.] 
inapplicable  to  count  in  debt  on  bill  or  note,  i.  33 1. 
payment  of  less  sum  addressed  to  greater,  i.  33 1,  A. 
the  plea  need  not  specify  how  much  is  paid  in  on  one  count  and 

how  much  on  the  other,  i  33  A. 
payment  of  one  sum  may  be  pleaded  to  all  the  sums  claimed^  &e^ 

or  to  a  parcel  of  them,  tft. 
effect  of  concluding  the  plea  with  nil  debet,  tft. 
pleading  money  paid  in  before  declaration,  tft. 
the  plea  must  conclude  with  prayer  of  judgment  to  the  further 
maintenance,  &c,  ift. 


6M  INDEX  TO  THE  NOTES. 

MONEY  PAID  INTO  COURT,  continued. 
form  of  repIicatioDy  L  8S  ^ 

that  defendant  uhu  indebtedi  bad,  L  SS  iL 

case  where  plaintiff  omits  to  reply  to  payment  into  court,  but  joins 
Issue  on  other  pleas,  i.  SS  A,  L 
defendant  cannot  plead  double,  i.  SS  L 

consequence  of  plaintiff  allowing  other  pleas  to  be  put  on  record.  A, 
when  defendant  may  sign  judgment  of  nanproi,^  ib» 
effect  of  the  plea  as  an  admission  of  ^e  cause  of  action  alleged  in  the  de- 
claration, i.  33  m. 
the  defendant  may  plead  the  Statute  of  Limitations  on  one  breach  and 

payment  into  court  on  another,  ib» 
effect  when  pleaded  to  general  counts,  ib. 
effect  in  actions  of  tort,  ib. 
double  cost!  not  allowed  to  landlord  after  plea  of  payment  into  court, 

i.33JL 
not  a  reeonery  within  stat  43  Geo.  3.  c*  46.  s.  3*  (of  VezatiouB  ArrestsX 

L  33/.  n.  (»> 
does  not  preclude  the  defendant  from  entering  a  suggestion  on  the  loU 
under  39  &  40  Geo.  3.  c.  104.  s.  12.,  i.  33^.  n.  (»). 
MONKEY, 

trover  will  lie  for  a,  i.  84.  n.  (2). 
MONTH, 

the  word,  how  construed,  as  to  whether  calendar  or  lunar,  i.  S51.  n.  (cQ. 
in  statutes,  t&. 
in  contracts,  ib, 
in  bills,  &c.,  ih, 
MORAL  OBLIGATION, 

in  what  cases  it  is  a  consideration  for  an  nMmmpsU^  ii.  137  e,/  g.  n.  (t\ 
MORE  OR  LESS, 

meaning  of  expression,  ii.  305  &,  e.  n*  (o). 
MORTGAGE, 

debt  on  the  mortgage  deed, 

it  is  npt  necessary  to  state  that  interest  up  to  the  day  of  default  has 
been  paid,  i.  201.  n.  (r). 

for  the  principal  and  interest  form  separable  debts,  t6. 
the  interest,  nAsequent  to  the  day  of  default,  must  not  be  claimed  as 
part  of  the  debt,  but  as  damages  for  the  detention,  H. 
it  is,  however,  prudent  to  add  a  count  for  interest,  t^. 
covenant  for  the  mortgage  money, 

there  is  no  necessity  for  a  writ  of  enquiry,  ii.  107  a.  n.  (e). 
mortgagor, 

in  possession, 

is  in  some  sense  a  tenant  at  will  to  mortgagee,  i.  276  a.  n.  (a), 
but  mortgagee  may  bring  ejectment  against  him  as  a  tics- 
passer,  without  any  demand  of  possession,  ib. 
exceptions  to  this  power,  t& 
if  he  levies  a  fine,  in  what  case  he  shall  be  held  a  disseisor,  so  as 
to  make  an  entrv  necessary  to  avoid  it,  or  so  that  the  Statute  of 
Limitations  shall  run,  i.  319/  n.  (A), 
lease  by;  how  mortgagee  may  determine  it,  i.  2045.  n.  (g).  iL 

418S.n.(c> 
the  reversion  in  fee  in  the  mortgagor  is  legal  assets  in  the  heir,  if  the 
mortga:ge  be  for  years,  ii.  8 1. 
.     .  but  the  equltv  of  redemption  is  not  kffal  assets  if  the  mortgage 

be  in  fee,  li^. 
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MORTGAGE,  eonitnued. 

where  mortgagor  and  mortgagee  coneur  in  a  lease*  no  covenant  for  quiet 

enjoyment  can  be  implied  from  the  mortgagor,  L  S22c.  n.  (/)• 
mor^agee, 

when  the  mortgaged  lands  shall  pass  by  devise  of,  i.  277  g.  n.  (t). 
conveyance  by  mortgagor  to  mortgagee,  who  has  devised  the  land,  no 
revocation  of  the  will  in  equity,  i.  277  A,  t. 
foreclosure, 

considered  a  new  purchase  of  the  land.  i.  277^. 
MULTIFARIOUSNESS, 

when  a  replication,  &c  is  and  b  not  olijectionable  for,  ii.  295  c.  n.(/). 
MULTIPLICITY, 
of  matter, 

general  pleading  allowed  in  cases  of,  ii.  410.  n.  (4). 
MUNICIPAL  CORPORATION  ACT.    See  Oorporaium. 

liability  since,  of  corporations  on  bonds  given  before,  i.  344.  n.  (A), 
how  right  of  common  must  be  claimed  for  burgesses,  after  borough  has  been 
enlarged  under,  i.  S46^.  n.  (o). 
MURDER, 

inqubition  by  coroner,  or  indictment  upon, 

necessity  of  using  the  word  **  murdraviif*'  i.  355,  S56» 
MUTUAL  ACCOUNTS, 

when  they  will  take  a  case  out  of  the  Statute  of  Limitations,  ii.  127, 127*a,  5, 
n.  (6>  127  4  e.  n.  (7>     [But  see  ii.  127  e.  n.  (i).  127  e.  n,  (k).l 
MUTUAL  PROMISES, 

averment  of  performance  of,  i.  820  a.  ei  ieq.  ii.  352,  ef  9eq. 

N. 

NAME, 

condition  in  a  devbe,  that  devbee  shall  assume  that  of  devisor,  —  thb  b  a 
condition  subsequent  and  destroyed  by  a  recovery,  ii.  385  a. 

of  corporations.     See  tit  Corporations* 
NE  UNQUES  ACCOUPLE,  &c 

plea  of,  ii.  44  c. 

issue  upon ;  how  to  be  tried,  t& 
NE  UNQUES  ADMINISTRATOR, 

evidence  under,  that  there  are  bona  naiabUUh  i«  275  €U  n.  (h\ 
NE  UNQUES  EXECUTOR.    See  tit  Exeeuior. 

evidence  under,  of  bona  notabUia^  L  275  a. 

that  the  ordinary's  seal  is  forged,  L  275  &.  n.  (A). 

does  not  deny  the  cause  of  action,  i.  207  a. 
NE  UNQUES  SEISIE  QUE  DOWER, 

plea  of,  ii.  44  6. 
NECESSITY, 

way  of,  i.  323  a.    See  tit  FToy. 
NEGATIVE  PREGNANT, 

issue  amounting  to,  what  is,  ii.  319.  tS.  n.  (5). 

bad  on  demurrer,  but  cured  by  verdict,  ii.  319. 
doctrine  of,  not  favoured  of  late,  ii.  319.  n,  (6). 
NEGLIGENCE, 

actions  for,  L  31 2  &,  r. 

action  for,  in  withdrawing  support  to  a  neighbouring  house,  &&,  ii.  40Q,  400a» 
NEIGHBOURS, 

obligations  towards  each  other  as  to  fences.    See  tit  Fences. 

obligations  towards  eaoh  other  as  to  lights.    See  tit  lAghU. 
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NEIGHBOURS,  continued. 

action  by  one  against  another  for  digging,  &c.  so  as  to  cause  the  foundationft 
of  a  house  to  fail,  ii.  400,  400  a.  n.  (a), 
for  negligently  causing  a  fire  which  extended  to  the  adjoinbg  house, 
ii.  400  a.  n.  (a). 
NETS, 

a  grant  of  the  right  of  landing,  may  be  presumed  from  twenty  years'  eojoy- 
ment,  ii.  175  c.  n.  (a\ 
NEW  ASSIGNMENT, 

virtually  contained  in  declaration,  i.  300  e,  n.  (/). 
when  proper  (generally),  i.  299,  299  a.  ii.  5^,  A. 
how  far  and  in  what  sense  it  amounts  to  an  admission  of  facts  stated  in  plea, 

i.  299  a.  n.  (/). 
when  the  plaintiff  may  both  reply  and  new  assign,  i.  800  dl  n.  (»).  [See  also 

Lotveth  V.  Smithy  12  M.  &  W.  585.] 
in  trespass  to  the  person,  i.  299,  299  a. 
when  proper,  t& 

its  use  and  consequences,  i.  299  b.  ii.  5  ff,  h. 
when  unnecessary  or  improper,  i.  299  a,  &  300  cf.  300  <f.  n.  (n). 
in  trespass  to  real  property, 

after  plea  of  lib.  ten,f  i.  299  b,  c. 

if  the  declaration  has  described  the  place,  lib,  ten,  does  not  compel 

a  new  assignment,  i.  300.  n.  (A), 
effect  of  Reg.  Gen.  H.  T.  4  W.  4.,  ib. 

the  defendant  is  entitled,  to  a  verdict,  if  he  shews  title  to  the  part 
of  the  close  where  the  trespass  was,  i.  299  c.  n.  (g). 
where  plaintiff  replies  an  enclosure  for  twenty  years  to  a  plea  of  right 
of  common,  he  need  not  shew  eUl  the  close  in  which,  &c.,  to  have 
been  enclosed,  i.  299  5,  c,  n.  (g), 
its  use  and  consequences,  i.^2996,  e.  300  a,  by  c,  dy  e. 
when  not  allowed,  i.  300  d.  300  d.  n.  (n).    . 

when  to  be  joined  with  a  traverse  or  justification,  L  300  c.  300  dl  d.(ii). 
manner  of  joining  them,  i.  300  c/,  e,   [See  also  12  M. 
&  W.  585.] 
in  what  cases  plaintiff  is  driven  to  a  new  assignment,  i.  300.  n*(A). 

[See  also  i.  300  €.  346/.  n.  («).] 
new  assignment  of  user  in  a  mode  not  justified  by  the  right  claimed  in 
the  plea,  i.  300  e. 
in  trespass  to  personal  property,  i.  300  f,/. 

where  defendant  by  his  plea  makes  the  justification  local,  i.  300/1 
if  plaintiff  instead  of  new  assigning,  or  traversing  the  qu4e  est  eademy  tra- 
verses the  justification,  he  is  estopped  from  saying  that  the  trespass  in 
the  plea  is  other  than  that  complained  of,  ii.  5  ^,  A. 
where  the  defendant  pleads  a  licence,  &c.  to  a  declaration  chai^ng  ties- 
passes  on  divers  days,  he  must  prove  a  licence,  &c.  co-extensivc  with  the 
trespasses  proved,  i.  300/.  n.  (p). 

the  plaintiff  may  new  assign  in  such  a  case,  ib, 
cases  where  the  plaintiff  must  new  assign  to  a  plea  of  right  of  common,  L 

300^.  n.(;?).  346/n.(»). 
cannot  be  in  replevin,  i.  347  a. 
in  actions  ex  contractUy  i.  300  g,  n.  (p). 

to  pleas  of  payment,  when  necessary,  ib, 
consequences  of,  ib. 
when  excess  must  be  new  assigned  to  plea  of  justification  in  trespass,  L 
300A.  n.(y). 
not  where  defendant  pleads,  1st,  not  guilty,  and,  2d,  a  justificatioa 
which  omits  to  answer  a  pari  of  the  declaiationi  j(. 
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NEW  ASSIGNMENT,  continued. 

consequence  of  plaintiff's  new  assigning  another  place,  i.  300  a.  n.  (A). 

another  occasion,  i.  300  A.  n.  (q). 
second  new  assignment,  i.  801 1.  n.  (g). 
plaintiff  cannot^  instead  of  new  assigning,  traverse  the  identity  of  the  subject 

of  the  plea,  i.  300 1.  n.  (q). 
costs  in, 

if  the  defendant  plead  to  the  new  assignment,  and  there  be  a  verdict 
against  him,  the  plaintiff  was  entitled  to  the  general  costs,  (without 
a  certificate),. though  the  special  plea  were  not  traversed,  or  were 
traversed  and  found  for  defendant,  i.  300  a,  b.  n.  (/). 

but  if  he  suffer  judgment  by  default  to  the  new  assignment,  and  the 
plaintiff  proceed  to  trial  on  the  special  plea  and  fail,  the  de- 
fendant will  be  entitled  to  the  general  costs,  i.  300  h.  n.  (/). 
unless  there  be  a  plea  of  '*not  guilty"  on  the  record,  L 
300  6,  c.  n.  (/). 
judgment  by  default  to, 

expediency  of  suffering,  i.  300.  300  h.  n.  (J), 

danger  of  leaving  the  plea  of  not  guilty  on  the  record,  i.  300  a.  n.  (/)• 
form  of  suffering  the  judgment,  &c.  and  withdrawing  such  plea, 
i.  300  c.  n.  (/). 
replication  in  the  nature  of,  i.  300^  g^  A. 
NEW  TRIAL, 

costs  of,  liability  to,  on  discontinuance  after  rule  for,  ii.  73.  n.  (a), 
entry  on  the  pha  roily  in  case  of,  ii.  253* 

on  the  nisi  prius  roll,  ii.  254^. 
motion  for,  after  a  conviction  on  an  indictment  for  a  conspiracy,  i.  301,  302. 

n.  (a), 
none  can  be  had  when  defendant  is  acquitted,  i.  301,  302.  n.(a). 
NIL  CAPIAT, 
judgment  of, 

will  be  entered)  if  plaintiff  demur  to  a  plea  in  bar  of  the  action,  and  it 

is  decided  in  favour  of  the  plea,  i.  80.  n.  (1). 
if  several  pleas  in  bar  be  pleaded,  and  on  some  issue  is  joined,  and 
others  are  demurred  to,  if  any  one  of  the  demurrers  is  given  for  de- 
fendant, nil  capiat  shall  be  entered,  either  before  or  after  trial  of 
the  issues,  ib* 
NIL  DEBET, 

was  a  good  plea  when  a  specialty  or  record  was  but  inducement  to  the 
action,  i.  38  a.  n.  (3).  ii.  297.  n.  (1). 

but  not  so  when  the  action  was  grounded  on  a  record  or  specialty,  ib, 
though  facts  were  mixed  with  it,  i.  38  a.  n.(3).  ii.  187  a. 

but  if  plaintiff  do  not  demur,  defendant  is  let  into  any  defence 
he  may  have,  and  plaintiff  must  prove  his  whole  declaration, 
i.  38  a.  n.  (o). 
by  New  Rule  H.  T*  4  W.  4.  not  allowed  in  any  action,  .t6. 
construction  of  Rule,  ib. 

prohibition  not  confined  to  actions  of  contract,  ib. 
still  allowed  in  penal  actions,  i.  38  b.  n.  (o). 
what  is  a  penal  action^  ib, 

not  allowed  where  general  issue  .given  by  Local  Act^  &c.  ib, 
was  a  good  plea  in  an  action  for  rent  upon  a  lease  by  indenture,  ii.  297. 
n.(l). 
no  plea  to  debt  on  bond  to  perform  covenants,  where  declaration  set  out 

the  covenants,  and  assigned  breaches  thereof  ii.  187  a. 
instead  of  nil  detinety  cur^  by  verdict,  ii.  319  &. 
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NIL*  DEBET,  conHnwd. 

no  plea  to  an  action  on  a  bail  bond  or  replevin  bond  by  the  assignee  of  the 

sheriff,  ii.  187  a. 
was  a  good  plea  to  an  action  on  a  recognisance,  if  the  enrolment  were  not 
averred,  ii.  68.  n.  (a). 
NIL  HABUIT  IN  TENEMENTS, 
plea  of, 

primdfacky  a  good  plea  to  debt  for  rent  on  demise,  i.  276  c. 
replying  by  estoppel  to,  i.  276  d,  S26«  * 

consequences  of  any  other  replication,  L  276  d^(276e.  S25  a.  S26. 
always  bad  in  action  for  use  and  occupation,  i.  277  a.  m  (c), 
bad  against  assignee  of  lessor,  iL  418  c.  n.  (d). 
demurrer  to,  i.  326. 
NISI  PRIUS  RECORD, 

ii.  1  5  n.  (e).    See  tit  Saeord. 
NOLLE  PROSEQUI, 

whatitis,  i.  207.  207rf. 

may  be  entered  against  one  of  two  defendants,  before  judgment  obtained 

against  the  other,  L  207. 
no  &r  to  a  future  action  for  same  cause,  ib» 

exceptions,  ib.     [See  also  n.  (A).] 
in  actions  against  several  defendantsy 
upon  a  tort, 

mav  be  entered  to  cure  a  wrong  rerdict  against  some^  tliough 
mey  all  joined  in  the  same  plea,  i.  207. 
in  such  case  a  bar  to  any  future  action,  i.  207  a. 
upon  a  contract, 

cannot  be  entered  against  one,  when  all  have  joined  in  the  same 
plea,  i.  207  a. 

may  be,  when  they  sever,  and  one  pleads  a  plea  in  his  per- 
sonal discharge,  ib, 

or  when  all  plead  the  general  issue,  and  one  such  a 
special  plea,  i.  207  b.  n.  (I). 
or  when  they  plead  a  joint  plea  in  its  nature  sever- 
able, i.  207  i. 
cannot  be  entered  when  one  of  the  defendants  pleads  matter  of 
original  personal  disability,  i.  207  a,  b.  n.  ((). 
in  actions  against  a  single  defendant, 

may  be  entered,  where  defendant  pleads  general  issue>  as  to  part,  and  a 

justification,  or  demurs  to  the  residue,  i.  207  b. 
when  there  are  several  issues,  may  be  entered  to  such  as  go  to  pofi 
onfy  of  the  action,  i.  207  b.  207  o.  n.  (m). 

consequence  of  entering  it  to  one  of  several  pleas  which  covers 
the  whole  cause  of  action,  i.  207  ft,  c,  n.  (m). 
when  there  are  several  issues  in  law  and  in  fact,  i.  109.  n.  (1).  n.  (a).  ' 
to  one  of  several  counts,  when  allowed,  i.  207  b,  c.  285.  n.  (5). 

to  part  of  the  same  count,  i.  207  df. 
cannot  be  entered  to  part  of  the  claim  where  there  is  a  demurrer  for 
mbjoinder,  i.  207  e,  n.  (2).  n.  (o). 

when  not  allowed,  as  to  damages,  i.  207  c.  n.  (o)« 
how  it  differs  from  a  judgment  of  nonpros,^  i.  207  dL 
costs  after  entry  of, 

in  what  cases  defendant  is  allowed  thenii  i.  207  d.  n.  (2).  n.  (p). 
plaintiff  not  allowed  them  for  the  counts  he  has  abandonedj  though  he 


sacceed  on  others,  i.  207  d,  n.  (p), 

t.jPtnalfy. 


NOMINE  PCEN-aE,  i.  287  c,  d.    See  tit 
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NON  ASSUMPSIT, 

plea  of  to  the  whole  declaration,  cannot  ba  joined  with  a  tender*  i.  SSf. 
For  other  points,  see  tit  AssummL  * 
NON  CEPIT, 

plea  of,  in  replevin,  when  proper,  i.  347* 

must  be  followed  by  an  avowry^  or  there  can  be  no  retomi  <&• 
NON  DAMNIFICATUS, 
plea  of, 

proper  in  actions  of  debt  on  bonds  conditioned  to  save  hannless,  L  117* 
but  not  where  the  condition  is  to  discharge  or  acquit  the  plaintiff 
from  any  particular  thing,  L  117  a.    See  also  ii.  84.  n.  (a)« 
NON  DECIMANDO, 

prescription  in,  L  142,  142  a.    See  tit  TUket. 
NON  EST  FACTUM.    See  tit  Debt 

plea  of,  cannot  be  joined  with  a  tender,  L  SSf.  n.  (m). 

evidence'on,  i.  291  i.  iL  417  a.  n.  (a).    [See  also  Todd  r.Emh^  11 
M.  &W.  1.] 
NON  EST  INVENTUS, 

return  of,  to  a  co.  sa,,  before  proceeding  against  bail,  ii.  71  <L 

it  may  be  returned,  though  sheriff  Imow  where  to  find  defendant, 

NON  OBSTANtoVeREDICTO.    See  tit  Judgment 

judgment ;  rules  as  to  how  and  when  to  be  properly  given,  ii.  319  d^  e,  / 
NON-FEASANCE, 

maxim  **sic  utere  tuOf'  &c.,  not  applicable  to,  i.  322.  n.  (1). 
covenant  lies  not  for,  L  322* 
when  case  will  lie  for,  i.  312  6,  c. 

when  assumpsit,  L  312  b,  c.  n.  (<f). 
against  ministerial  officers,  i.  312  c.  n.  {g\ 
NONJOINDER, 

of  parties  to  actions.    See  tit  Parties. 
NON-PROS, 

the  plaintiff  ^is  put  out  of  court  by,  against  ell  the  defendants,  i,207d. 
n.  (2). 
difference  between  it  in  this  respect^  and  a  nottepros*,  ib, 
difference  between,  and  a  nonsuit,  i-  230  a.  n.  («). 
signing,  in  case  demandant  in  dower  does  npt  adjourn  the  essoin,  ii.  43  b» 
signing  in  dower,  ii.  43  ft.  ib,  n.  (b\ 
NONSUIT, 

at  common  law,  might  be  after  verdict,  i.  195  d.  n.  (t). 

prevented  by  stat  2  H.  4.,  tfi. 
may  be  after  demurrer  joined,  but  not  argued,  ib.  IL  73. 
may  be  after  a  epeeiai  verdict,  eemNe,  ib. 
formerly  synonymous  with  discontinuance,  i.  195  d.  n.(t). 

distinction  between  them,  i«  195  e.  n.  (t).  230  a.  n.  (e\ 
can  only  be  at  the  instance  of  the  defendant,  i.  195  e.  n.  (t\ 

but  the  plaintiff  may  be  nonsuit  in  an  undefended  action,  ib. 
and  for  an  objection  apparent  on  the  record,  ib. 
court  cannot  order,  against  plaintiff's  oonsent,  i.  195/  n.  (t). 
leave  to  enter  cannot  be  eiven  without  consent,  t^ 
definition  of,  i.  195  e.  n.  (i).  229.  n.  (a), 
may  be  after  jpayment  of  money  into  court,  i.  33/  n.  (•)• 
so  after  a  plea  of  tender,  w. 

after  judgment  by  defaidt  against  one  of  two  defendants,  tft. 
when  the  court  will  and  will  not  set  aside,  ^    ^See  also  WiOdHsan  v. 
WhaUeif,  6  Scott,  N.  R.  631*]  , 
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NONSUIT,  continued. 

ground  of  error,  i.  195/  n.  (t),  ii.  101  /.  n.  (y). 
judgment  as  in  case  of,  ii.  336  c«  et  sea.    See  tit  Judgment. 
NON^UMMONS, 

wager  of  law  of,  ii.  45  c, 
NON-TENURE, 

plea  of  to  sci.fa^  ii.  11  a.  12.  n.  (19). 
special  non-tenure,  t^. 
NOT  GUILTY, 

instead  of  non-assumpsit,  cured  by  verdict,  ii.  319  a. 
NOTES, 

promissory,! 

bank,  |-  See  tit  Promissory  Note. 

country,      J 
NOTICE, 

when  a  matter  does  not  lie  more  properly  in  the  knowledge  of  one  party 
than  another,  notice  is  not  requisite,  i.  117  a.  n.  (2).  ii.  62  a. 
therefore  notice  of  an  award  is  not  necessary  to  be  given  or  averred, 
ii.  62  a. 

unless  the  party  proceed  by  attachmenty  ii.  62  a.  n.  (e). 

what  is  suiiicient  notice  in  such  case,  t^^ 
or  unless  there  be  a  special  proviso  for  giving  notice,  ii.  62  a. 
of  wm^payment  by  acceptor  must  be  given  by  a  holder  of  hiU  ofexdumge  to 

the  other  parties  whom  he  means  to  sue,  ii.  62  a.  n.  (<Q. 
of  enquiry, 

need  not  be  given  of  executing  an  elegit^  ii.  69  c.  n.  (2). 
to  quit, 

when  not  necessary,  i.  276  h,  c. 

of  the  time  when  it  must  be  given,  i.  276  c.  n.  (a). 

when  the  tenant  enters  different  parts  of  the  premises  at  different 

times,  ib. 
tenant  bound  by  his  own  statement  as  to  commencement  of  tenancy, 
i.  276e.  n.  (a), 
of  the  form  of  the  notice,  i.  276  d.  n.  (a). 

when  necessary  to  be  in  writing,  i.  276  e.  n.  (a), 
by  a  receiver  appointed  by  Chancery,  good,  ib. 
by  an  infant,  L  276  e.  n.  (a), 
by  an  agent,  ib.  276/  n.  (a), 
by  one  of  several  joint-tenants,  i.  276/  n.  (a), 
by  a  mere  receiver  of  rents —  bad,  ib. 
by  an  agent  to  receive  and  let — good,  ib. 
by  a  mortgagor,  ih. 
given  by  tenant  less  than  six,  months  before  end  of  year,  ineffectoal,  L 

276e.  n.  (a), 
whether  necessary  in  case  of  a  weekly  or  monthly  tenancy,  L  277  a.  D.(a). 
waiver  of, 

what  shall  amount  to,  i.  276/  n.  (a).  277* 
service  of,  i.  276  e.  n.  (a), 
insertion  of  a  day  in ;  when  it  shall  be  evidence  of  a  holding  from  that 

day,  i.  276  d.  n.  (a), 
dbpensed  with,  by  a  disclaimer  of  holding  under,  i.  277.  n.  (a). 

what  amounts  to  such  disclaimer,  i.  277,  277  a. 
a  party  defending  as  landlord  cannot  set  up  that  the  tenant  had  no 

notice  to  quit  i-  277  a. 
case  of  tenant  from  year  to  year  ceasing  to  occupy  without  any  notice 
to  quit,  i.  2T6  c.  n.  (a). 
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NOTICE,  continued. 

to  determine  a  composition  for  tithes,  i.  277.  n.  (a), 
judicial.     See  tit.  Courts, 

of  the  situation  of  particular  places,  will  not  be  taken,  i.  74.  n.  (b). 

of  the  beginning  and  end  of  terms  will  be  taken,  i.  300 1.  n.  (7). 

of  a  public  Act,  will  be  taken,  but  the  party  must  bring  himself  within 

it,  ii.  155. 
of  the  order  and  proceedings  in  Parliament,  i.  ISl  b.  n.  (1). 
of  the  non-existence  of  a  particular  corporation,  i.  340  b,  n.  (d). 
NULLA  BONA, 

in  an  action  against  sheriff  for  false  return  of,  the  averment  that  there  were 
goods  of  ttco  persons  is  divisible,  and  supported  by  evidence  of  the  goods 
of  one,  i.  286.  n.  (A). 
NUL  TIEL  AGARD.     See  tit  Arbitration. 
NUL  TIEL  RECORD,  i.  92.  et  sea.     See  tit.  Record. 
NUNC  PRO  TUNC, 

entry  of  judgment,  when  allowed,  ii.  72  o,  p,  n.  (p). 
NUSANCE, 

declaration  in,  ii.  114.  et  seq.  172. 

an  allegation  of  ownership  does  not  necessarily  include  occupation,  ii. 

114  e. 
occupier  and  not  owner  liable  to  repair  drains  and  sewers,  ib. 
continuing, 

when  the  subject  of  a  fresh  action,  ii.  171  d.  n.  (f). 


0. 

OBLIGATION, 

if  two  are  jointly  bound,  and  one  dies,  the  whole  charge  falls  on  the  sur- 
vivor, ii.  38  a.  51.     See  tit.  Bond. 

defeasance  of.     See  tit.  Defeasance. 

condition  of.     See  tit.  Condition. 

release  of«  to  one  of  several  obligors,  discharges  the  rest,  ii.  47  gg. 

covenant  not  to  sue  upon,  may  be  pleaded  as  a  releaecy  ib.     See  tit.  Bond. 
OBLIGEE.     See  tit   Obligation.    Bond. 

parties  to  actions  by  and  against.     See  tit  Parties. 
OBLIGOR.     See  tit  Obligation.    Bond.     Parties. 

the  survivor  of  two  obligors  shall  be  charged  alone,  ii.  38  a.  51. 
secus,  if  their  lands  be  charged,  ii.  51. 
OCCUPATION.     See  tit.  Use  atid  Occupation. 

is  included  in  an  allegation  of  seisin  in  fee  till  the  contrary  is  shewn,  i. 
222.  n.  (a),  ii.  114rf.  n.  (A). 
OCCUPIERS, 

by  the  word  generally,  is  meant  those  who  come  in  under  the  owners  in 
fee-simple,  ii.  9e.  n.  (9).     [B\it  see,  ii.  llifd.  n.  (A).] 

liable  to  keep  drains,  S:c.  in  repair,  ii.  Ii4e.  n.  (/i). 
OFFICER.     See  tit  Sheriff. 

action  against,  for  non-feasance,  i.  3l2c.  n.  (g). 
OFF-GOING  CROP, 

the  custom  for  tenant  to  take,  amounts  to  an  implied  agreement  that  the 
relation  of  landlord  and  tenant  shall  continue  for  such  purpose,  ii.  284  e. 

the  landlord  may  distrain  it,  at  common  law,  after  the  term  is  expired,  ib. 
ONERARI  NON  DEBET, 

when  properly  said  in  a  plea,  i.  290.  n.  (3). 

when  dispensed  with  by  Reg.  Gen.  If.  T.  4  W.  4.,  i.  290.  n.  (6). 

VOL.  II.  PART  II.  3  c 
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ORDER, 

of  justices  in  ;  the  court  presumes  '^  omnia  esse  rite  acta^  i.  SIS.  n.  (1). 

sec%LS^  as  to  convictions,  ih.  ^ 

for  the  discharge  of  an  apprentice,  i.  SIS,  SIS  a.     See  tit  A^ 
prentice. 
ORIGINAL  WRIT.     See  also  tit  WriL 
now  abolished,  i.  SI  8  a.  n.  (c). 
a  bill  in  K.  B.,  formerly  considered  as,  ii.  1.  n.  (1). 

the  jurisdiction  of  C.  B.,  in  ordinary  cases  founded  upon,  sued  out  of  Chan- 
cery, ii.  1.  n.  (1). 

a  cap.  ad  resp,  was  proof  of  its  having  been  sued  out,  iL  2  a.  n.  (I), 
oyer  of, 

cannot  be  demanded,  i.  9  d,  n.  (^).  S18  a. 
want  of, 

cured  after  verdict  by  stat.  18  Eliz.,  i.  S17  a.  n.  (2).  ii.  101  x. 
after  judgment  by  default,  assigned  for  error,  ii.  101  x, 
petition  to  the  Master  of  the  Rolls,  ib. 
misrecital  of,  i.  S18.  n.  (S). 

how  formerly  taken  advantage  of,  i.  SI  8. 

"  attached,"  instead  of  <<  summoned,"  does  not  vitiate  even  on  special 
demurrer,  t^. 
recital  of,  ib, 

rule  of  C.  B.  1654,  ib. 
in  what  cases  it  must  be  set  forth,  ib. 

variance  between  the  sum  demanded  in,  and  in  the  declaration,  i.  288. 
288.  n.{k).  SlSfl.,  ii.  2106,  c. 
vitious, 

cured  after  verdict  by  stat  5  Geo.  1.,  i.  288  c.  n.  (J), 
how  formerly  taken  advantage  of,  i.  318,  SI  8  a. 
assignment  of  it,  for  error,  i.  318  a. 

petition  to  Master  of  the  Rolls,  ib. 
no  advantage  can  now  be  taken  of  a  defective  original,  or  a  variance 
between  it  and  declaration,  ib. 
OUSTER, 

judgment  of,  against  a  corporation,  its  effect,  i.  344.  n.  (1). 
out  OF  COURT, 

when  plaintiff  is,  ii.  61  a. 
OUTLAWRY, 

commencing  a  fresh  action  within  a  year  after  the  outlawry  of  defendant, 
under  the  Statute  of  Limitations,  ii.  6^  a. 
replying  the  fact  to  a  plea  of  the  statute,  t&. 
OUTSTANDING  TERM, 

a  bar  to  dower  at  law,  ii.  44  d.  n.  (h). 

in  what  cases  equity  will  relieve,  ib, 
if  the  term  be  not  set  up  by  tenant  in  a  writ  of  dower,  he  cannot 
afterwards  set  it  up  in  the  ejectment  brought  by  widow  to  get 
possession,  ii.  44  cL 
presumption  of  surrender  of,  ii.  175  d.  n.  (a), 
OVERSEER, 

liability  of,  for  medicine  supplied  to  a  sick  pauper,  ii.  137  e^C  n,  (A 
OWNER, 

averment  of  ownership  does  not  necessarily  include  occupation,  ii«  1 14dln.(il). 
OYER, 

,  reason  why  it  cannot  be  had  of  a  record  of  inferior  court,  i.  8  & 
misr.ecital  after,  remedy  of  the  other  party  against,  i.  9  c.  n.  (1). 
party  craving,  undertakes  to  set  out  the  whole,  i.  9  c.  n.  (1). ;  but  see  p.  S17. 
n.(2). 
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OYER, 

if  a  party  declaring  on  a  deed  with  a  profert,  misrecite  it,  or  omit  any  part, 
the  defendant  should  crave  oyer  and  demur^  i.  9  c.  317.  n.  (2).  ii.  366,  367. 
he  cannot  say  that  it  was  further  agreed,  &c.,  i.  317. 
if  the  omission  or  variance  be  material,  the  defendant  shall  have  judg- 
ment thereon,  but  not  if  the  variance  be  immcUerial  to  the  actiouy 
though  it  would  be  fatal  on  non  e8t factum,  ii.  367.  n.  (a), 
if  a  deed  be  set  out  in  the  declaration,  so  much  at  length  that  nothing  further 

will  appear  on  oyer,  the  defendant  should  demur  without  it,  ii.  367. 
Reg.  Gen.  H.  T.  2  W.  4.,  as  to  defendant  craving  oyer  of  a  deed  and  omitting 
to  insert  it,  ii.  367  a.  n.  (a). 
construction  of  this  rule,  ib. 
cannot  be  had  of  a  deed,  of  which  the  other  party  has  made  no  profert,  ii. 

404,  405. 
cannot  be  had  of  the  original  writ,  i.  9^.  n.  (g).  SIS  a, 
when  prayed  of  a  bond,  the  bond  regularly  ought  to  be  entered  at  large,  i. 
9c.  n.(l).  3J7.  n.  (2). 

does  not  entitle  to  oyer  of  the  condition,  i.  9  c.  n.  (1).  289.  n.  (2). 
secust  of  a  deed,  and  its  indorsement,  i.  9d,  n.  (1). 
of  a  bond,  need  not  be  prayed,  if  the  condition  alone  be  material,  i.  9  d, 

n.  (1). 
matter  set  out  on,  becomes  part  of  the  preceding  plea,  i.  316  a.  317.  n.  (2). 
ii.  367.  n.  (a). 

seciis,  where  excuse  for  profert  is  made  and  the  other  party 
sets  it  out  in  Jubc  verba,  ii.  367  a.  n.  (a). 
of  what  not  gran  table,  i.  9  rf.  n.  (1).  n.  {g). 

cannot  be  had  after  an  unnecessary  profert,  i.  9  6.  n.  {d), 
[^secusy  where  the  profert,  though  necessary,  might  have  been  excused, 
i.  9  a.  n.  (1).] 

but  if  given,  advantage  may  be  taken  of  it,  i.  9  b.  u,  (cf).  317. 
n.  (2). 
at  what  time  demandabic,  i.  9  b,  n.  {d).  ii.  2  c. 
what  amounts  to  waiver  of  right  of,  i.  9  b,  n.  {d), 
to  deny,  when  grantable,  is  error,  i.  9rf.  n.  (1).  ii.  47.  n.  (7). 
[but  not  c  conversoy  1*6.] 

to  bring  error,  the  party  insisting  on  oyer  must  enter  his  prayer  on  re- 
cord, i.  9^.  n.  (1). 

and  the  other  party  may  either  counterplead  or  demur,  t6.     See 
tit  Profert. 
what  is  sufficient,  i.  9  c.  n.  (e), 

case  of  administration  bond,  ib. 
case  of  letters  testamentary,  ib: 
party  praying,  is  entitled  to  a  copy  of  the  attestation,  and  names  of  wit- 
nesses, i,  9  c.  n.  (c). 


PALATINE.     See  tit.  County. 
PAPIST, 

devise  to,  could  not  be  before  the  statute  18  Geo.  3.,  i.  280,  280  a. 

still  was  a  revocation  of  a  former  will,  ib. 
PARCELS, 

should  not  be  set  out  in  declaring  on  a  deed  of  demise,  i.  233, 233  a.  ii.  305  6. 

fatal  variances,  owing  to  unnecessary  statements  of,  i.  233.  n.  (a),  ii. 

305  A. 

3c  2 
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PARCENER, 

cannot  distrain  separately,  ii.  1 17  a.  n.  (c). 
trover  by,  ii.  4-7  o.     See  tit.  Trover. 
presentation  of  an  advowson  by,  ii.  117»  117  a. 
-waste  by,  ii'  235  a. 
PARENT.     See  Father. 
PARISH, 

security  to,  in  case  of  bastards,  ii.  84*.  et  seq. 
liability  of,  to  repair  highways  within  it     See  tit  Highway. 
liability  of,  for  medical  attendance  on  sick  pauper,  ii.  137«,/.  n.  (e). 
PARK, 

in  a  plea  justifying  killing  a  dog  for  chasing  deer  in  a  park,  it  is  not  necessary 
to  state  that  he  could  not  otherwise  be  prevented  from  killing  the  deer, 
i.  84.  n.  (3). 
tenant  for  life  of — if  he  kill  so  many  deer,  &c.  that  there  are  not  sufficient 
for  the  stores,  it  is  waste,  ii.  259  a.  n.  {p). 
PARLIAMENT, 
member  of, 

subject  to  writ  of  summons,  ii.  209  a.  n.  (c). 

liable  to  a  prosecution,  if  he  publish  his  speech,  containing  libellous 
matter,  i.  131.  n.  (^). 
no  defence  to  action  of  libel,  that  it  was  part  of  document  printed  by  order 

of  House  of  Commons,  i.  131  c.  n.  {h). 
if  words  are  actionable  in  themselves,  they  are  not  the  less  so,  because  laid 
to  have  been  spoken  of  a  candidate  for  a  seat  in  Parliament,  i.  243  dL 
n.(/). 
order  and  proceedings  of, 

the  court  will  take  judicial  notice  of  them,  i.  131  h.  n.(l). 
act  of,  (see  tit.  StattjUe^) 

obstructing  the  execution  of,  indictable  at  C.  L.,  i.  135  c.  n.(A). 
rent  created  by,  not  within  Statute  of  Limitations,  ii.  65  a. 
private, 

oyer  not  demandable  of,  i.  9<f.  n.  (1). 

courts  will  not,  in  general,  take  notice  of,  unless  shewn,  ii.  155  a. 
when  they  will,  ii.  155  a. 
PAROL, 

would  formerly  demur,  if  infant  heir  prayed  his  age  in  scL  fa.  on  the  judg- 
ment or  recognis^ance  of  his  ancestor,  ii.  7  a.  n.  (4). 
[But  see  stat.  1  W.  4.  c.  47.,  ii.  7  a,  b.  n.  (/).] 
agreement,  cannot  dispense  with  a  deed,  ii.  AHff,  gg. 
licence  to  underlet  from  lessor  to  lessee,  does  not  dispense  with  a  proviso 

not  to  let  without  leave  in  writing,  ii.  47  gg. 
surrender  of  a  lease,  never  good,  i.  236  h.  236  e.  n.  (y). 
assignment  of  a  term  not  good,  even  though  the  term  was  made  by  parol, 

i.236<f.  n.(y). 
evidence,  whether  in  any  case  admitted  to  rebut  an  implied  revocation  of  a 
will,  i.  279  a.  et  seq. 
PARROT, 

trover  will  lie  for,  i.  84.  n,  (2). 
PARS  RATIONABILIS, 
writ  for,  ii.  67.  n.  (9). 
PARTICULARS, 

of  demand,  cannot  control   the  issue  raised  by  the  pleadings,  i.  300^. 

n.{p). 
note  of,   prosecutor  is  bound  to  give,  when  the  indictment  is  general, 
ii.  308  a. 
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PARTIES, 

TO  ACTIONS, 

distinctions  between  contract  and  tort,  i.  291  k. 

plaintiif  and  defendant,  i.  154  a,  b.  291  k,  L 
ex  contractu^ 
plaintiffs, 

covenantees  or  obligees, 

all  must  join  if  alive,  and  if  any  be  dead,  the  fact  must 
be  averred,  i.  291  A,  i. 

mode  of  taking  advantage  of  a  nonjoinder,     i. 

154  a,  6.  291  A,  t,*. 

where  all  have  not  sealed  the  deed,  i.  291  i.  n.(^). 

two  covenantees  must  join,  where  one  of  them  has  no 

beneficial   interest  whatever,   i.   154'.   n.  (a).    155  a. 

n.  (e). 

in  a  deed  inter  partes,  he  who  has  the  leffal  interest  must 

sue,  ib. 
a  partner  cannot  sue  who  is  not  a  party,  though  interested, 
i.  291  t.  n.  (k). 
joint  contractors  not  under  seal,  i.  291  k* 

all  must  join,  if  alive,  and  if  any  be  dead,  the  fact  must 
be  stated,  i.  291  h.  ii.  121  e.  n.  (1). 
mode  of    taking   advantage  of    a  nonjoinder,    i. 
15^  a,  b.  291  k, 
joint  contractors  (generally) 

surviving  partner,  must  describe  himself  as  such,  1.291  /. 

n.(/> 
ostensible  partner,  when   he  must  be  joined^  i.  291  /. 

n.(0. 
dormant  partner,  ib. 

when  he  may  not  be  joined,  ib. 
who  maj/  join,  and  who  need  not,  i.  154.  154.  n.  (a).  154  a. 
il.  116.  et  seq, 
where  two  or  more  are  jointly  entitled,  or  have  a  Joint 
interest,  they  may  join  in  the  same  action,   ii.  116. 
116a,  b,c. 

in  covenant,  if  the  interest  be  several,  each   cove- 
nantee may  bring  a  separate  action,  though  the 
words  of  the  covenant  be  joint,  i.  154.  155  a.  ib. 
n.  (c). 
if  there  are  two  covenantees,  and  a  duty  under  the 

covenant  vests  in  one,  he  alone  can  sue,  ii.  117  b, 
if  the  cause  of  action  be  joint,  the  action  should 
be  joint,  though  the  interest  be  several,  i.  155  a. 
n.  (c).  ii.  1176.  n.(e). 
if  the  action  may  be  joint,  it  must  be,  ib. 
two  or  more  partners  may  join  in  action  of  slander,  for 
words  spoken  of  them  in  the  way  of  their  trade,  ii. 
117  a,  6. 

so  joint-tenants  and  coparceners  for  slander  of 
their  title,  ii.  117i^.     * 
a  dormant  partner  may  be  joined,  i.  291  /.  n.  (/). 
a  surviving  partner  and  an  executor  of  a  deceased  one 

cannot  join,  ii.  117  b. 
rule  as  to   nonsuit   for   nonjoinder  not  satisfactory  in 
principle,  i.  29i  n. 

3c  3 
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PARTIES,  continued. 

TO  ACTIONS,  continued. 

ex  contractu^  continued, 
defendants, 

general  rule  as  to  who  must  be  joined  as  defendants,  i.  291  6. 

the  only,  method  of  taking  advantage  of  a  nonjoinder,  is 

by  pleading  in  abatement^  i.  154  &  284.  291  Oyb^c^dye, 

even  though  it  appear  by  plaintiff's  own  shewing 

that  others  should  be  joined,  ii.  210  e.  n.  («).  396. 

n,(l). 
the  rule  applies  to  actions  of  debt  on   a  judg- 
ment, i.  291  c.  n.  (e). 
obligors, 

if  it  appear  by  the  plaintiff's  pleading,  that  another 
jointly  sealed  the  bond  with  the  defendant,  and 
both  are  still  living^   the  court  will  arrest  the 
judgment,  i.  291  6,  c, 

distinction  between  bonds  and  reco^2oiu«f 
as  to  the  necessity  of  averring  the  life  of, 
and  execution  by,  the  other  obligor  or 
conusor,  i.  291  c.  n.  (e). 
what  a  plea    in  abatement  for  nonjoinder  of  co- 
obligors  must  aver,  i,  291  a.  n.  (2). 
of  joint  and  several  bonds,  i.  291  ^,  A. 
parol  contractors. 

rule  of  nonsuit  formerly  established  on  the  ground  of 
variance  of  contract,  i.  291  c,  d, 

but  now  no  advantage  can  be  taicen  for  a  non- 
joinder, but  by  plea  in  abatement,  L  154  b, 
291  d,  e. 
joint  contractors,  generally, 

if  one  be  dead,  the  survivors  may  be  sued  without 
any  mention  of  the  deceased,  i.  291  df  e.  n.  (/). 
ii.  121  e.  n.  (a). 

and  under  the  same  count  the  plaintiff  may 
recover  a  debt  from  defendant  as  survivor 
and  another  as  an  individual,  i.  291  e. 

80  one  ot  two  acceptors  of  a  bill  of  exchange,  ib. 
so   in   debt   on  a    judgment,   one   of  severti 
against  whom  the  judgment  was  recovered,  •&. 
all  must  be  joined,  though  one  be  personally  dis- 
charged, i.  207  a.  n.  (/).  291  e.  n.  (/). 

[But  seestat.3  &4  W.4.  c.42.,  i.  207a.  n.(/>] 

proper  method  when  one  pleads  matter  of  original 

personal  disability ,  e.  g.  infancy,  i.  207  a,  &  n.(/)> 

if  one  of  the  plaintiffs  be  liable  as  a  co-contraetor 

with  defendant^  this  may  be  pleaded  in  bar,  i.  291 L 

n.  (i).     [But  see  291.  n.  (i).] 

case  of  a  common  partner  in  two  houses,  ib, 
a  secret  partnership  cannot  be  pleaded  in  abate- 
ment, i.  291  e.  n.(/). 
who  may  be  joined,  and  who  n^  not,  ii.  1 16  a* 

in  covenant,  though  the  interest  be  Joint,  the  covenantors 
may  be  sued  separately,  if  the  uxMrds  be  joint  and 
several,  i.  154  a.     See  i.  155  a.  n.  (c). 
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PARTIES,  continued. 

TO  ACTIONS^  continued. 

ex  contrctctUf  continued, 
defendants,  continued, 

several  persons  may  be  joined  in  debt  to   recover  one 

penalty  under  the  ffame  laws,  ii.  117  c. 
several  persons  may  be  joined  in  one  action  of  debt,  for 
not  setting  out  tithes,  ib. 
ex  quasi  contractu^ 

the  nonjoinder  of  a  defendant  can  only  be  taken  advantage  of  in 

abatement,  i.  291  e.     [But  see  291/  n.  (^).] 
where  the  action  is  necessarily  founded  on  a  contract,  though  the 
action  be  shaped  in  tort,  yet  if  any  defendant  be  omitted,  who 
ought  to  be  joined,  this  may  be  pleaded  in  abatement,  i.  291  e. 
Stat.  1  W.  4.  as  to  coach  proprietors,  i.  291  g,  n.  (jg). 
so  if  plaintiff  join  too  many,  he  shall  be  nonsuit,  i.  291/. 
n.  {g).  291  n. 
ex  delicto, 

plaintiffs, 

if  one  only  of  several  persons  who  ought  to  join  bring  the 
action,  the  nonjoinder  can  only  be  taken  advantage  of  by  a 
plea  in  abatement,  i.  291  k.  291  k,  I  n.  (/). 

even  though  plaintiff  himself  shew  it,  ii.  396.  n.  (1). 
what  s^ch  plea  must  aver,  i.  291  m.  ii.  117  a. 
joint-tenant,  &c.,  can  only  recover  damages  in  re- 
spect of  his  own  share,  i.  29 In. 
case  of  husband   suing  for  injury  to  wife's  reversion, 

i.  291  m.  n.  (n). 
rule  extends  to  detinue,  1.  291  n, 
those  who  have  a  joint  interest,  ought  to  join,  ii.  1 16  a,  b. 

116  a.  n.(a).  1166.  n.  (6). 
who  may  join,  ii.  116  a,  b.  n.Ca).  116  6.  117.  n.(6). 

tenants  in  common  and  joint-tenants,  ii.  117«  n.  (jb). 
defendants, 

the  nonjoinder  of,  in  general,  cannot  in  any  way  be  taken  ad- 
vantage of,  i.  291/  g* 
nor  shall  the  action  abate,  though  the  plaintiff  himself 
shew  that  the  tort  was  done  jointly  by  the  defendant 
and  others  (named  or  not  named),  i.  291  g.  ii.  396. 
n.(l). 
when  however  one  tenant  in  common  is  alone  sued   in 
tort,  for  any  thing  respecting  the  land,  he  may  plead  in 
abatement,  i.  291  y. 
who  may  be  joined, 

two  or  more  in  an  action  on  the  case  for  a  conspiracy  to 
indict  maliciously,  ii.  117  c. 

so  in  maintenance  and  trespass,  ib. 
a  joint  action  cannot  lie  against  one  for  assault  and 
battery  and  another  for  trespass  de  bonis  asportatis, 
ii.  117c. 
two  cannot  be  joined  in  slander  for  speaking  the  same 
words,  ib. 

case  of  husband  and  wife,  ii.  117  d. 
two  cannot  be  joined  in  trover  for  several  conversions,  ii. 
n7c.n.{g). 
assignees  of  bankrupts.     See  tit  Bankrupts, 

3  c  4. 
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PARTIES,  continued. 

TO  ACTIONS,  continued. 
executors,  plaintifTs, 

all  must  join,  though  some  be  within  seventeen,  or  have  not  proved 
the  will,  i.  291  A,  /. 

secuSi  on  a  sale  of  goods  by  one  alone,  i.  291  nt.  n.  (m). 

or  in  trespass  for  goods  taken  from  one  alone,  t^. 
the  nonjoinder  can  in  no  case  be  taken  advantage  of,  but  bj 
plea  in  abatement,  i.  291  /. 

what  such  plea  should  state,  ib. 
if  a  debtor  makes  his  creditor  and  another,  his  executors,  and  the 
creditor  refuses  the  executorship,  he  may  bring  an  action  against 
the  other  executor,  i.  291  m. 
executors,  defendants, 

if  an  executor  plead  in  abatement  that  there  is  a  co-executor  not 
joined^  he  must  aver  the  life  of  the  co-executor,  i.  291  m. 
and  that  he  administered,  ib. 
PARTITION, 
deed  of, 

whether  a  revocation  of  a  will,  i.  278  g. 
writ  of, 

tenant  cannot  vouch  in,  ii.  32. 
declaration  may  be  amended,  ii.  45/1  n.  (r). 
PARTNER, 

when  partners  may  join  in  action  of  slander,  ii.  117  a,  b. 
surviving, 

must  describe  himself  as  such  in  a  declaration,  i.  291  /.  n.  (/). 
cannot  join  with  the  executor  of  the  deceased  in  an  action,  ii.  117  b. 
set  off  by  and  against  surviving  partner,  ib.  n.  (/). 
set  off  of  debts  due  to  and  as,  ii.  117  6,  c.  n.  (f). 
secret  or  dormant, 

nonjoinder  of,  as  defendant,  cannot  be  pleaded  in  abatement,  i.  291  & 

if  not  joined  as  plaintiff  it  is  no  ground  of  nonsuit,  i.  291  /.  n.  (/)• 
liable  on  express  contracts  not  under  seal,  i.  291  e,f. 
whether  a  competent  witness,  i.  291  L  n.  (/). 
ostensible, 

to  be  joined  as  a  plaintiff,  when,  i.  291  /.  u.  (/). 
ostensibly  sole, 

may  join  dormant  partners  as  plaintiffs,  but  not  so  as  to  deprive  de- 
fendant of  a  set-off  against  him  alone^  ib. 
avowedly  sole, 

joining  his  partners,  will  be  nonsuited,  ib. 
infant, 

plea  in  abatement  for  nonjoinder  of,  i.  207  a,  b.  n.  (/). 
common  in  two  houses,  i.  291  A.  n.  (t). 

partners  are  agents  for  each  other  in  partnership  contracts,  i.  291  L  n.  (/). 
cannot  bind  each  other  by  submission  to  arbitration,  ii.  61  n.  n.  (a). 
PASTURE, 

sole  and  several,  how  prescribed  for,  i.  S52,  353.  n.  (2).  ii.  327a.  328.  n.(12). 
may  be  granted  over,  i.  353.  n.  (k).  ii.  327. 
PATENT, 

letters  patent,  inferior  court  erected  by ;  party  justifying  under  its  process 

need  not  make  profert  of  the  letters,  i.  9.  n.  (a), 
by  Stat.  3  &  4  Edw.  6.  c.  4.  a  party  pleading  letters  patent  need  not  make  a 
profert  of  the  letters  themselves,  but  may  shew  forth  an  extmplijicatkm  of 
their  enrolment  under  the  great  seal,  i.  188.  189.  n.  (2). 


INDEX  TO  THE  NOTES.  669 

PATENT,  continued. 

enrolled  in  Chancery,  oyer  candot  be  had  ofj  though  pleaded  with  a  profertj 
because  they  are  of  record,  1.  9  c^.  n.  (1). 
*  set.  fa,  to  repeal,  ii.  72  u,  x.  72'x.  n.  (t).     See  tit  Scire  Facias, 
PAUPER, 

liability  of  parish  to  pay  for  medicine  to  a  sick  pauper,  ii.  137  e,f.  n.  (c). 
if  he  be  resident  in  another  parish,  ii.  137/,  n.  (e). 
where  orders  of  removal  are  made  and  suspended,  ib. 
casual  poor,  not  removable,  ib* 
PAWNEE, 

See  tit  Bailee. 
PAYEE, 

of  a  bill  or  note.     See  tit.  BilL     Promissory  Note. 
PAYMENT, 

plea  of,  when  divisible,  i.  28.  n.  (d), 

plea  of,  after  action  brought,  as  to  part  of  the  sum  demanded,  i.  28  a,  n.  (^). 

plea  of,  must  conclude  with  an  averment,  i.  108  a.  n.  (b). 

partial  —  admission  of,  on  the  declaration  —  its  effect,  ii.  63  b,  n.  (t). 

plea  of,  to  debt  on  bond,  ii.  48,  48  a.     See  tit.  DebL    Defeasance, 

to  debt  on  a  single  bill,  or  on  a  judgment  according  to  stat.  4  Ann. 
c.  16.,  ii.  48  a. 
plea  of,  when  new  assignment  necessary  to!  i.  300^.  n.  (p). 

consequence  of  new  assignment,  ib, 
averment  of, 

or  of  nonpayment,  need  not  be  in  disjunctive  words,  such  as  "paid,  or 
caused  to  be  paid,"  "  or  either  of  them,"  and  the  like,  i.  235.  n.  (6). 
when  there  are  several  debts,  the  creditor  has  a  right  to  apply  payments^ 
not  specifically  appropriated,  to  which  he  pleases,  ii.  415  a.  n.  (/). 

rules  as  to  appropriation  of,  ib. 
PAYMENT  INTO  COURT, 

See  tit  Money  paid  into  Court 
PEER, 

of  the  realm,  recovery  suffered  by,  ii.  42^. 
plea  of  privilege  by,  ii.  209  a.  n.  (c). 
PENAL  'ACTION, 

when  the  record  will  be  evidence  of  its  being  brought  in  due  time,  ii.  1  c,  n,  (1). 
limitation  of,  ii.  63.  67  a.  n.  (h). 

it  is  the  duty  of  the  plaintiff  to  prove  that  he  has  brought  it  within  time,  and 
the  defendant  need  not  plead  the  statute,  ib,  63  c. 
probable  reason  for  this,  ii.  63  c. 
when  to  be  brought  in  the  superior  courts,  i.  312  a,  b, 

when  at  the  assizes,  sessions,  &c.  ib. 
writ  of  error  on,  lies  in  the  Exchequer  Chamber,  ii.  101  c,  d. 
PENAL  STATUTES, 

what  are,  i.  38  b.  n.  (o). 
limitation  of  action  on,  ii.  67  a,  n.  (A). 
in  what  court  proceedings  upon,  must  be  had,  i.  312  a,  6. 
the  Stat.  21  Jac.  1.  c.  4.  s.  1.  is  confined  to  such  statutes  as  were  in  being 
at  the  time  of  making  it,  i.  3126. 
PENALTY.     See  tit  Bond.    Penal  Action. 
of  a  bond, 

and  costs,  is  the  maximum  recoverable,  i.  58  b. 

secus,  in  any  other  instrument,  if  the  action  be  in  assumpsit  or 

covenant,  i.  58  b.  n.  (d). 

is  still  the  debt,  notwithstanding  stat.  8  &  9  W.  3.  c.  1 1.  s.8.,  i.  5Sd.  n.(/). 

and  therefore  defendant  is  not  entitled  to  costs  under  43  Geo.  3., 

though  plaintiff  recover  less  than  he  was  arrested  for,  if  within 

the  penalty,  ib. 
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PENALTY,  continued. 

distinction  between,  and  liquidated  damages,  i.  58  c.  n.  (d). 
nomine  poenaB, 

what  it  is,  i.  287  Cy  d. 
requisites  to  recover,  ib. 
adjudication  of,  in  a  conviction,  i.  263  by  c, 
PEOPLE, 

meaning  of  the  word  in  policies  of  insurance,  ii.  202  b.  203  b. 
PER  NOMEN, 

description  in  deed  of  lands  under,  should   be  omitted  in   pleading  it, 
ii.  305  ft. 
PERFORMANCE, 

plea  of,  to  debt  on  bond  for  performance  of  covenants,  L  103  d,  e.  ii.  409, 

410,411.    See  tit.  Debt 
when  it  may  and  may  not  be  in  the  terms  of  the  condition,  ii.  409  a. 

n.  (3). 
general  averment  of,  by  plaintiff, 
unnecessary,  i.  234  b,  n.  (5). 
of  conditions  precedent.     See  tit.  Condition. 

must  be  averred,  i.  320  a.  et  seq.  ii.  107  &.  n.  (3).  352  b.  et  seq. 

the  omission  is  cur^d  by  verdict,  but  not  by  judgment  by  default, 
i.  228  a. 
to  be  performed  by  a  stranger,  ii.  107  6.  n.  (3). 
by  an  obligee,  ib. 
PERSONAL, 

property.     Sec  tit.  Goods. 

remainders  in,  ii.  388  k.     See  tit.  Executory  Devise. 
estates  tail  in,  ii.  388  /. 
execution, 

distinction  between,  and  real,  as  to  survivorship,  ii.  51. 
PETIT-CAPE, 

in  dower,  ii.  45. 
in  a  writ  of  right,  ii.  45  m. 
PETITIONING  CREDITOR, 

his  bond,  not  within  stat  8  &  9  W.  3.  {Breaches)  i.  58.  n.  (6). 
PEW, 

uninterrupted  enjoyment  of,  for  more  than  twenty' years,  not  evidence  to 
presume  a  title  in  plaintiff,  unless  the  pew  be  laid  as  appurtenant  to  a 
messuage  in  the  parish,  ii.  175  d. 
a  faculty  will  not  entitle  to  an  action  at  law,  for  disturbance  of  a  pew,  unless 

it  annex  the  pew  to  a  messuage,  ii.  175  d.  n.  (6). 
right  to,  may  exist  in  respect, of  an  extra-parochial  house,  ib. 
PHYSICIAN, 

who  may  practise  as,  i.  309  a.  n.  (b). 
PITS, 

when  waste  is  incurred  by  digging  in,  for  gravel,  coals,  lime,  &c  ii.  259  thh. 
PLACE, 

laid  in  declaration,  ought  in  general  to  be  followed  in  the  plea,  i.  8  a.  85. 
ii.  5  c. 

where  the  justification  is  local,  must  be  traversed,  i.  81.  li.  5e,d. 
form  of  traverse,  ii.  5  c,  d.     See  tit.  Qu<e  est  eadem.  Traverse. 
PLACITUM, 

the  word,  is  nomen  collectivum,  i.  337  c.  n.  (6). 
PLAINTIFF, 

liability  of,  in  respect  of  illegal  process,  i.  75.  n.  (A).     [See  also  7  Scott, 
N.  R.  663.  Jarmain  v.  Hooper.^ 
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PLEA, 

no  formal  defence  now  required  in»  ii.  209  c.  n.  {g). 
what  was  a  half  defence  in,  ii.  209  b^  c. 

a  full  defence,  ib. 
in  what  cases  actionem  turn,  Sfc,  dispensed  with  by  New  Rules>  i.  290.  n.  (5). 
in  abatement     See  tit  Abatement, 

to  the  jurisdiction.     See  tit.  Jurisdiction. 
of  mbnomer.     See  tit  Misnomer* 
foreign, 

what  it  is»  i.  98. 

must  be  pleaded  before  general  imparlance,  ib. 
must  be  sworn  to,  ib, 

prohibition  to  inferior  courts,  on  refusing  to  receive,  ib. 
affidavit  necessary  for,  ib*  ^ 

dilatory, 

none  of  any  sort  shall  be  received  without  an  affidavit  of  its  truth, 

ii.  210  c./.  •  «  ^ 

not  allowed  after  a  general  imparlance,  ii.  2  c. 
to  the  jurisdiction.     See  tit  Jurisdiction. 
in  bar, 

if  a  man  pleads  matter  which  goes  in  bar,  but  begins  and  ends  in  abate- 

menty  it  will  be  a  plea  in  abatement^  ii.  209  d,  n.  (k). 
if  a  plea  containing  matter  in  bar,  conclude  in  abatement^  it  is  a  plea  in 

bar,  ii.  209  c. 
.if  a  plea  containing  matter  in  abatement,  concludes  in  bar,  it  is  a  plea  in 

bar,  ii.  209.c. 
if  a  plea  beginning  in  bar,  contains  matter  in  abatement,  and  concludes 

in  abatement,  it  is  a  plea  in  bar,  ib.  209  d.  n.  (Jk). 
actionem  non,  when  proper,  i.  289,  290.     [See  n.  (6).] 
onerari  non  debet,  when  proper,  ib. 
must  answer  the  whole  declaration  or  count,  i.  28  a.  n.  (3).  n.  (g\ 

secus,  as  to  matter  of  mere  aggravation,  i.  28  a.  n.  (3). 
n.  (/). 
must  contain  a  direct  and  positive  answer  to  the  declaration,  so  as  to 

bar  the  action,  if  true,  i.  299  r. 
if  a  plea  begin  with  an  answer  to  the  whole,  but  only  covers  part,  the 
plaintiff  should  demur,  i.  28  a.  n.  (3). 

but  if  it  begin  only  as  an  answer  to  part,  and  in  truth  only  answer 
part,  the  plaintiff  should  take  his  judgment  for  the  part  unan. 
swered,  i.  28  b.  n.  (3). 

if  in  such  case  he  demur  or  plead  over,  it  is  a  discontinuance, 
ib. 

provided  the  part  unanswered  be  material,  i.  28  c.  n.  (3). 
or  unless  "  not  guilty  "  be  also  pleaded  to  the  whole, 
i.  300  A.  T\.(qy 
so  if  it  begin  with  an  answer  to  part,  and  in  law  be  an  answer 
to  the  whole,  i.  28  b.     See  n.  (t). 

when  and  how  discontinuance  may  be  avoided,  i,  28  b. 
n.(*). 
plea  without  an  actio  non  shall  be  taken  as  pleaded  to  the  whole  action, 

ib. 
must  conclude  to  the  action,  i.  325  a.     [But  see  i.  290.  n.  (6).] 
prayer  of  judgment,  when  dispensed  with  by  the  New  Rules,  i.  290.  n.  (b). 
if  bad  for  part,  bad  for  the  whole,  i.  28.  n.  (2).     [See  also  TroU  v. 
Smith,  12  M.  &  W.  688.] 
of  set-off,  an  exception,  ib.  n.  (a). 
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PLEA,  continued. 
in  bar,  continued. 

if  disproved  in  part,  shall  fail  altogether,  L  28.  n.  (d). 
exceptions  to  this  rule,  ib. 

it  is  sufficient  to  prove  as  much  of  it  as  constitutes  a  justification,  ib. 
joint,  if  bad  for  one  of  several  defendants,  bad  for  all,  \.  28  a.  n.  (2). 
there  must  have  been  formerly  a  continuance  by  imparlance,  if  the  plea 
appeared  on  the  record  of  a  subsequent  term  to  the  bill,  ii.  2  a.  n.  (2). 
time  mentioned  in, 

defendant  not  bound  to,  either  in  pleading  or  evidence,   ii.  So,  b. 
special, 

bad  on  special  demurrer,  if  only  amounting  to  the  general  issae, 
i.  28.  n.  (c). 

what  amounts  to,  i.  233  b.  n.  (d). 
several  pleas, 

where  all  go  to  destroy  the  action,  and  one  is  demurred  to,  and  the 

demurrer  determined  for  defendant,  judgment  of  nil  capiat  shall 

be  entered,  though  there  be  issues  in  fact  on  the  other  pleas, 

and  they  be  decided  for  plaintiff,  i.  80.  n.  (1). 

after  a  plea,  admitting  and  excusing  a  non-performance,  plaintiff  need 

not  shew  a  breach,  i.  103  d.  n.  (4). 
of  performance  of  covenants  contained  in  an  indenture,  cannot  be 
pleaded,  without  first  stating  the  deed,  i.  9  cf,  e.  n.  (3).  ii.  409.  n.  (2). 
of  general  performance, 

when  allowable,  i.  117.  • 

you  cannot  go  to  issue  on,  i.  103  d.  n.  (g). 
of  justification, 

of  battery,  i.  14  a.  n.  (e).  296,  296.  n.  (a> 
under  process,  i.  296,  296  a.  297,  298,  299.     See  tit.  Process. 
necessity  of  setting  out  the  writ,  i.  298.  n.  (1). 
form  of  setting  it  out,  i.  296  b.  ib.  n.  (cT). 
under  a  licence,  i.  300/  n.  (p).     See  tit.  Licence. 
under  a  right  of  common,  i.  345,  346.     See  tit  Common. 
local.     See  tit.  Qua  est  eadem.    Traverse. 

does  not  now  influence  the  award  of  the  venire,  ii.  SCyf. 
if  plaintiff  traverse  the  matter  of,  he  thereby  admits  the  trespass  justi- 
fied to  be  the  one  he  complains  of,  ii.  5^. 
must  shew  and  admit  the  fact,  i.  14.  n.(3).  27.  n.  (1).  28. 
all  necessary  circumstances  implied  by  law  need  not  be  expressed,  ii. 

305  a,  b. 
if  two  or  more  join  in  a  defence,  which  is  a  sufficient  justification  for 
some,  but  not  for  others,  the  plea  is  bad  as  to  all,  i.  28  a.  n.  (2). 
no  more  of  it  need  be  proved  than  will  constitute  a  justification, 
i.  28.  n.  (d).  ii.  295  d.  n.  (/). 
venue  in.     See  tit.  Venue. 
of  bankruptcy.     See  tit.  Bankruptcy. 
under  Insolvent  Act.     See  tit.  Insolvent. 
of  infancy.     See  tit.  Infant. 
in  sci,fa.y  ii.  72  bb,  cc.     See  tit.  Sci.  Fa. 
signing  judgment  as  for  want  of,  i.  318  6.  n.  (1). 
plea  in  dower.     See  tit  Dower. 
in  a  writ  of  right     See  tit  Rights  Writ  of. 
that  sheriff  has  seized  goods  to  the  value  under  9kfi.fa.y  ii.  47  o. 

one  obligor  cannot  plead  the  seizure  of  his  co-obligor's  goods,  ii.  47  ff. 
n.  (a), 
in  action  on  award.     See  tit.  Arbitration. 
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PLEA,  continued, 

to  assignment  of  errors,  ii.  101  z. 
common,  ib. 
special,  ii.  101  cm.  , 
non  cepit^  i.  347. 
in  waste.     See  tit.  Waste, 
a  defeasance.     See  tit.  Defeasance. 

it  must  appear  in  the  plea  that  the  defeasance  is  by  matter  as  high  as 
the  instrument  to  be  defeated,  ii.  47  Jf*. 
non  damnificaius,  i.  117.  ii.  84.  n.  (a). 
de  infurid,  ii.  294.  et  seq.     See  tit.  De  Injurid. 
solvit  ad  dieniy  1 

ante         >  when  proper,  ii.  48  a, 
post        J 
nil  debet.     See  tit.  Nil  debet 
non  assumpsit.     See  tit  Assumpsit. 

if  not  guilty  be  pleaded  instead  of  non  assumpsit^  or  nil  debet  for  nil 
detinet,  it  is  cured  by  verdict,  ii.  319  a. 
PLEADING, 

must  allege  a  time  when  each  traversable  fact  occurred,  ii,  74  c,  n.  (c).     See 
also  ii.  291.  n.  (a). 

what  is  a  sufficient  allegation,  ib.  74  d. 
allegation  of  place  unnecessary  since  Reg.  Gen.  T.  71  4  W.  4.,  ib. 
should  allege  the  value  of  goods,  &c.,  ii.  74  c.  n.  (c).  * 

ambiguous  expression  in,  cured  by  verdict,  i.  228  d.  n.  (m). 

must  be  taken  to  have  been  used  in  a  sense  which 
would  sustain  the  verdict,  ib. 
if  a  party  do  not  avail  himself  of  an  opportunity  of  pleading  matter  in  bar, 
he  cannot  afterwards  plead  it^  either  in  another  action  founded  on  the 
first,  or  in  sci.fa.y  i.  219  Cy  d.  ii.  72  dd.  ib.  n.  (/). 
every  thing  shall  be  taken  most  strongly  against  the  pleader,  i.  258  a.  n.  (8). 
faults  in,  what  shall  and  what  shall  not  be  cured  by  verdicty  and  why,  i.  228, 
228  a,  b,  c.  ii.  137  a.  319  a,  b,  c,  d. 

if  the  gist  of  a  plea  be  bad,  it  cannot  be  cured  by  verdict  found  for 
defendant,  ii.  319^. 
in,  any  fact  not  denied  is  admitted,  i.  22  a.  n.  (3).  n.  (t).  ii.  103.  n.  (a).     See 

tit  Admission. 
whatever  is  necessarily  understood,  intended,  and  implied  in  a  plea,  is  as 
much  traversable  as  if  it  were  expressly  alleged^  ii.  10.  n.(14).  i.  312e. 
ib.  n.  (n). 
all  necessary  circumstances  implied  by  law  in  a  plea  need  not  be  expressed, 

ii.  305  a,  b. 
generality  of, 

whea  allowed  and  when  not,  i.  116,  117. 

allowed  to  avoid  prolixity,  in  case  of  multiplicity  of  matter,  ii.  410. 

n.(4).  411. 
cured  by  the  other  party  pleading  over,  or  demurring  generally,  i.  1 16. 
anomaly  as  to  the  common  bar  in  trespass,  i.  299  c,  300.     See  tit 
Trespass. 
duplicity  in,  ii.  295  c  n.  (/). 

anomaly  as  to  the  rule  concerning,  in  the  case  of  a  replication  to  a  plea 
by  an  executor  of  several  unsatisfied  judgments,  i,  337  b.  338.  n.  (8). 
conveyances  must  be  pleaded  as  they  operate,  ii.  97  c — e. 

this  rule  does  not  apply  to  actions  on  a  deed  of  covenant,  ii.  97  d. 

nor  to  statement  of  contracts,  tb. 
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PLEADING,  continued. 

conclusion  of.     See  tit.  Conclusion, 

by  averment,  or  to  the  country,  under  what  circumstances  each  proper, 
i.  103  a,  b,  c.  235  a.  ii.  189  a.  n.  (t).  337.     [See  also  Tkame  v.  Jen- 
kins, i2M.&  W.  614.] 
when  there  is  a  traverse,  i.  103  d,  n.  (d).     See  tit.  Traverse. 
if  wrong,  not  bad  on  general  demurrer  since  stat  4  Ann.,  L  103  c.  2S5. 

ii.  189  a.  19a  [But  see  ii.  319  c.  n.(e).] 
every  plea  ought  to  have  its  proper  and  apt  conclusion,  ii.  210  a. 
averments.     See  tit.  Averment 

may  be  made  by  participles  as  well  as  by  verbs,  ii.  61  m.  n.  (9). 
any  words  which  imply  such  a  matter  to  be  so,  are  a  sufficient  aver- 
ment, ib. 
a  wrii.     See  tit  Process,    Writ, 
a  judgment     See  tit  Judgment, 
a  deed.     See  tit.  Deed. 

a  lease,  &c.  when  it  may  be  by  a  testatum  existit,  i.  274.  ii.  318.  n.  (5). 
a  seisin  of  land, 

this  includes  an  occupation  till  the  contrary  be  shewn,   i.  222.  n.  (a). 

ii.  114</.  n.(A> 
seisin  of  baron  in  right  of  feme,  ii.  283.  n.  (1). 
seisin  of  baron  and  feme,  i.  253.  n.  (4). 
the  bringing  of  an  action,  ii.  137  n,  o. 
exception  and  proviso,  distinction  as  to  in  a  contract,  i.  233  a,  b, 

in  a  statute,  ii.  72  A,  i.  [See  also  The- 
bauU  V.  Gibson,  12  M.  &  W.  95.] 
a  statute, 

a  party  need  not  plead  a  public  Act,  but  he  cannot  demur  without 
bringing  himself  within  it,  ii.  155. 
things  required  to  be  in  writing,  i.  277  a,  b,  277  d,  n.  (/). 

distinction  between  pleas  and  declarations,  i.  277  if, 
process.     See  tit  Process. 

the  word  ''  placitum  "  is  nomen  coUectivum,  i.  338.  n.  (8). 
traverse  in.     See  tit.  Traverse, 
departure  in,  ii.  84  a.  et  seq.     See  tit  Departure, 
certainty  in.     See  tit  Certainty, 
protestando  in,  ii.  103.  etseq.     See  tit  Protestando, 
the  replication,  rejoinder,  surrejoinder,  &c.  are  supposed  to  be  of  the  sauie 

term  as  the  precedent  pleading,  ii.  26.  n.  (2). 
Declaration, 
Plea, 

Replication, 
Rejoinder, 
Rebutter, 
PLEDGES, 

to  prosecute  in  replevin,  i.  195.     See  tit  Replevin, 
PLENE  ADMINISTRAVIT, 

plea  of,  i.  2196,  c,  d.  336.  n.  (10).  333.  n.  (6).  ii.  216.  n.(l).  220  a,  n.(3> 
n.  (c).     See  tit.  Executors. 
POLICY, 

of  insurance.     See  tit  Insurance, 
PORTIONS, 

of  younger  children  ;  a  devise  to  pay,  when  good  against  creditors,  ii.  8  e. 
POSSE  COMITATUS, 

the  sheriff  may  take  it  to  execute  a  writ  of  execution,  ii.  345. 

so  he  may  to  execute  mesne  process,  but  he  is  not  bound  to  do  so,  ib, 
POSSESSIO  FRATRIS,  ii.7/ 


See  their  several  titles. 
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POSSESSION, 
unity  of, 

does  not  extinguish  a  way  of  necessity,  i.  323  b. 
extinguishes  a  prescriptive  right  of  way,  i.  323  6.  n.  (p). 
distinction  between,  and  unity  of  seisin,  Uf. 
declaring  upon, 

in   actions  for  disturbance  of  common,  &c.,  i.  345,   34*6.     See  tit 
Possessory  Actions. 
in  what  cases  a  proper  ground  for  presuming  a  granty  ii.  175.  et  seq. 
alone^  is  primd  facie  evidence  of  property,  ii.  4-7/ 

conclusive,  as  against  a  wrong  doer,  how  far,  ii.  47^1  n.(/). 
when  sufficient  evidence  of  title  in  ejectment,  ii.  111.  n.  (a), 
right  of, 

necessary,  as  well  as  right  of  property^  to  maintain  trover^  iu  47  d, 
adverse, 

doctrine  of,  done  away  with  by  stat.  3  &  4  W.  4.  c.  27.,  i.  319/.  n.  (k). 
POSSESSORY  ACTIONS, 

it  is  not  necessary  to  allege  in  the  declaration  the  precise  estate  of  which 
plaintiff  is  seised,  ii.  114. 

nor  to  lay  any  title  to  the  thing  which  he  is  disturbed  in,  t^. 
progress  of  the  present  mode  of  declaring,  ii.  114  c,  d. 
the  usual  allegation  in  the  declaration,  that  ^*  plaintiff  is  possessed,  &c.,  and 
by  reason  of  his  possession  entitled,  &C.,"  will  not  in  general  be  sup- 
ported by  proving  a  parol  licence  by  defendant,  ii.  113  a.  n.  {c), 
limitation  of,  ii.  175.  et  seq* 
POSTEA, 

amendment  of,  when  made,  and  by  whose  order,  ii.  171  c. 
POSTHUMOUS  CHILD, 

since  stat.  10  &  11  W.  3.  is  considered  to  all  intents  and  purposes  as  ac- 
tually born,  ii.  387. 
birth  of^  and  precedent  marriage,  a  revocation  of  a  will,  i.  278  k. 
POST  OBIT  BONDS, 

not  within  stat  8  &  9  W.  3.  {Bredches)\  i.  58  a.  n.  (6). 
POOR.     See  tit.  Pauper. 
POWER, 

distinction  between  an  estate  and  a  power,  ii.  lien;  (o). 
case  where  a  man  has  an  estate  and  also  a  power,  and  uses  words  appli- 
cable to  either,  ii.  97  c.  n.  (e). 

if  the  deed  be  defective  as  an  execution  of  the  power,  it  shall  operate  at 
common  law^  though  he  meant  to  execute  the  power,  ii.  97  d.  n.  (e). 
of  attorney, 

given  jointly  and  severally  to  three  persons,  when  it  can  be  exercised 
by  two  out  of  the  three,  i.  291  A.  n.  (t). 
of  re-entry, 

in  case  of  nonpayment  of  rent,  i.  287.  et  seg.     See  tit  Forfeiture. 
of  distress, 

in  case  of  nonpayment  of  rent  —  no  demand  necessary  before  dis- 
training, i.  287  d,  , 
to  make  leases, 

tenant  for  life,  with  a  power  to  make  leases  by  deed,  leased  by  parol ; 
held,  that  on  his  death  the  rent  must  be  apportioned,  i.  288/)  g. 
PRECIPE.     See  tit  Dower.    Recovery.    Eighty  Writ  of. 
PRAYER, 

of  judgment, 

in  pleas  in  abatement,  ii.  209  c^.  210. 

the  court  will  give  no  other  than  is  prayed  for  by  the  party, 
ii.  210  ft.  n.  (m). 
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PRAYER,  continued. 

of  judgment,  continued. 
in  pleas  in  bar,  he 

the  court  will  give  the  proper  judgment,  though  not   regularly 

prayed  for,  ii.  210.  n.  (m).     See  also  i.  97.  n.  (1). 
abolished  by  Reg.  Gen.  H.  T.  4  W.  4.,  i.  290.  n.  (&).     See  also 
i.  97.  n.  (a). 
PRESCRIPTION, 

whether  a  traverse  can  be  taken  of  part  of  it,  as  alleged,  i.  269.  269.  n.  (k). 
a  party  does  not  fail  by  proving  a  larger  prescription  than  that  put  in  issue ; 

but  he  does  by  proving  a  narrower  one,  i.  269  a.  n.  (k). 
for  a  way  of  necessity,  i.  323  a,  b. 

for  an  interest  or  pro6t  a  prendre  in  another  man's  soil,  i.  340  r.  n.  (3). 
de  non  decimandot  i.  142,  i42a.  n.  (i). 
by  a  corporation  —  by  what  name  they  must  prescribe,  i.  339  a.  340.     See 

tit.  Corporation, 
can  only  be  for  what  lies  in  grant  and  not  for  a  corporeal  hereditament, 

i.  353  a,  n.  (m). 
in  a  que  estate,  for  2i  right  of  common  —  mode  of  prescribing  in  a  plea  of 

justification,  i.  346. 
by  a  copyholder.     See  tit.  Copyhold. 
by  a  commoner.     See  tit.  Commoner. 
a  replication  denying  a  plea  of,  should  deny  the  .fact  without  a  formal  tra^ 

verse,  and  conclude  to  the  country,  i.  103  c. 
Prescription  Act  (Lord  Tenterden's),  ii.  175  e.  et  seq. 

to  gain  a  right  under,  the  enjoyment  must  have  been  <<  as  ofrigkty"  ii. 
175  c. 
what  is  and  is  not  such  an  enjoyment,  ib.  17 5  f. 
in  what  cases  facts  negativing  it  must  and  must  not  be  specially 
replied,  ii.  175^1 
up  to  what  point  the  periods  must  be  reckoned,  ii.  175^. 

how  pleaded  in  this  respect,  ib. 
what  is  "  an  interruption  '*  within  the  Act,  ii.  175  g^  h. 
the  enjoyment  must  be  continuous,  ii.  175  h. 

exception  as  to  the  period  of  tenancy  for  life,  ib. 
what  is  a  profit  d  prendre  within  the  Act,  ib. 
profit  a  prendre  in  gross,  ib. 

how  plea  relying  on  enjoyment  of  it  must  be  framed,  ib. 
what  is  an  easement  within  the  Act,  ib. 

exclusion  of  tenancy  for  life  and  for  years,  &c.  from  the  computation 
of  the  periods,  ii.  175  i,  k. 

cases  on  the  construction  of  these  clauses,  ii.  175  k. 
PRESENTMENT, 

by  a  magistrate  under  the  Highway  Act  should  conclude  <'  against  the  form 
of  the  statute,"  i.  135.  n.  {a). 

abolished  by  stat.  5  &  6  W.  4.  c.  50.,  ib. 
by  a  court  leet, 

should  not  be  for  other  Xh^n  public  nuisances,  i.  135  c.  n.  (5). 

there  being  a  custom  makes  no  difi'erence,  ib. 
may  be  removed  into  K.  B.  by  certiorari,  and  there  traversed,  ib.  n.  (i). 
PRESUMPTION, 

of  a  grant,  from  twenty  or  more  years*  enjoyment,  ii.  175.  et  seq.     See  tit. 

Prescription. 
of  grants  and  surrenders  has  gone  to  too  great  lengths,  in  the  opinion  of 

Abbot  C.  J.,  ii.  175  d.  n.  (a), 
of  surrender,  ib. 
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PRESUMPTI^^>  continued. 

of  Act^  ^^  ^^^^^^^^^^9  ii*  175  d,  n.  (a). 

M  ^tnnia  esse  rite  acta  ;'*  distinction  between  orders  and  convictions  of  jus- 
tices  fts  to  i_  S 1 3 
PRINCIPAL  AND  AGENT.     See  tit  Agent. 
PRINCIPAL  AND  SURETY.     See  tit  Surety. 
PRIORITY, 

of  judgments  given  on  the  same  day,  cannot  be  averred,  ii.  148^ 

if  the  sheriff  enter  under  9.fi.fa.  the  same  day  as  an  act  of  bankruptcy  is 

committed,  the  priority  may  be  enquired  into,  ib.  n.  («). 
of  writs  sued  out,  may  be  enquired  of  by  the  country,  ii.  148  c^. 
PRISONER, 

how  to  be  declared  against,  i.  1  a.  n^  (6). 
in  custody  of  marshal  or  warden, 

how  to  be  served  with  a  capias^  ii  la.  n.  (Jb), 
bill  against  in  vacation ;  how  and  when  to  be  filed  and  entitled,  ii.  1  a. 

n.(l).  n.  (6). 
affidavit  of  delivery  of  declaration  not  necessary^  ii.  1  a.  n.  (1)^ 
bonds  given  by,  to  siieriff,  &c.  by, 

what  are  good  and  what  not,  i.  161.     See  tit  Sheriff. 
PRIVILEGED  COMMUNICATION,  "^ 

I  ISO.  131  a.  n.  (d).  131  a.  n.  (i). 
PRIVITY^ 

of  estate,       1  where  they  exist,  and  how  they  are  extinguished,  i.  ^40a.  q..  (a\ 
of  contract,  j  what  actions  are  founded  on  them*  i.  241  d,  e,f 
PRIVY, 

meaning  of,  in  stat  4  H.  7*,  i.  319  a.  n.  (c). 
PROBABLE  CAUSE, 

question  forjudge  and  not  jury,  i.  230  a,  b.  n.  (c). 
PROBATE, 

good  till  reversed)  i.  275  a.  n.  (3).  n.  (g). 

money  paid  to  an  executor  under  it  shall  discharge  a  debtor,  i.275  a.  n,(y), 
when  it  should  be  prerogative,  i.  274  a.  275.     See  tit  Bona  Notabilia. 

consequences  of  not  being  so  when  it  ought  to  be,  i.  275,  275  a. 
cannot  in  general  be  disputed  in  the  temporal  courts,  i.  275^a.  n.  {g\ 
defects  in,  when  they  can  take  advantage  of,  under  general  issue,  i.  275  h. 
n.  (A),  ii.  47  n.  n.  (a). 
PROCESS, 

by  writ  of  summons.     See  tit.  Summons,  Writ  of 
justification  of  trespass  under,  i.  296,  296.  n.  (a).  2966.  298,  299. 
of  an  inferior  court     See  tit  Inferior  Court 
averment  of  delivery  of  writ  to  sheriff,  i.  299.  n.  (5).  • 

necessity  of  setting  out  the  writ,  i.  298.  n.  (1 ). 
manner  of  setting  it  out,  i.  296  a,  6,  ii.  5  b. 

when  the  judgment  must  be  shewn  as  well  as  the  writ,  L  298, 
n.  (e). 
justification  under, 

if  the  date  of  the  process  difiers  from  the  day  laid  in  the  declaration, 

defendant  must  traverse  it,  or  conclude  qwe  est  eadem,  ii.  5  c.  n.  {t\ 
if  the  process  were  defective,  plaintiff  should  reply  the  fact,  and  not  new 

assign,  i.  300  A.  n.  {q). 
"  virtute  cujusy*  is  not  traversable,  i.  23.  298 a.  n.  (3). 
pleading  (generally), 

distinction  between  a  capitis  upon  a  mesne  process,  and  a  writ  of  execu- 
tion, as  to  setting  forth  the  return  of  the  precept,  i,  91  a.  92.  n.  (2). 
the  judgment  on  which  the  writ  is  founded,  should  be  pleaded  by  a  quod 
cum  recuperassety  i.  39«  n.  (4). 
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PROCESS,  continued. 

illegal,  liability  of  attorney  and  plaintiff,  in  respect  of,  i.  75.  n.  ^k).  See  also 
7  Scott,  N.  R.  663.  Jannain  v.  Hooper,    2  Dowl.  &  L.  174.   fh*i^mon  ?. 
Green, 
erroneous, 

the  sheriff  is  bound  to  execute^  and  is  protected  in  so  doing,  iL  193ii. 
n.  (a). 
PROCHEIN  AMY,'ii,  117  *,  /.     See  tit.  Infant. 
PROCLAMATION, 

of  fine.     See  tit.  Fine. 
of  summons  in  dower  under  13  Eliz.,  ii.  43  a. 
in  a  writ  of  right,  ii.  45  c. 
PRODUCTION, 

of  deeds,  where  compellable,  i.9dj  e.  n.  (t). 
where  not,  ib. 
PROFERT.     See  also  tit.  Oyer. 

where  necessarr,  i.  188. 189.  n.  (2). 

general  rule,  ib. 
where  unnecessary,  i.  9,  9  a,  9  6. 

not  necessary  of  an  award,  though  under  seal,  ii.  62  b. 
where  it  may  be  excused,  i.  9  a.    See  2  Dowl.  &  L.  2S2.  Hodgson  v.  Wardau 
if  made  in  an  excusable  case,  the  other  party  is  entitled  to  oyer,  L  9  6. 
[but  the  court  will  in  such  case  give  leave  to  amend,  ib.'] 
secus,  if  made  when  altogether  unnecessary,  semble,  i.  9  6.  n.  (d), 
if  made,  and  non  est  factum  pleaded,  the  production  of  the  deed  cannot 
be  excused  at  the  trial,  ib. 

but  if  a  deed  be  pleaded  as  lost,  and  be  afterwards  found,  it  may 
be  produced  at  the  trial,  i.  9  c. 
if  made  of  indenture,  it  is  enough  to  produce  the  counterpart  at  tbe  trial,  L 

9  a.  n.  (d).   But  see  ii.  417  a.  n.  (a), 
where  an  exemplification,  or  copy  of  enrolment  shall  suffice,  instead  of  the 

original,  i.  188.  189.  n.  (2). 
setting  out  a  deed  with,  and  misreciting  it — the  other  party's  remedy,  i.  9  c. 

n.  (1).  317.  n.  (2).  ii.  366,  367. 
of  letters  testamentary, 

should  be  made  by  an  executor  when  he  brings  a  scufa^  ii.  9^:  n.  (12). 
of  letters  of  administration, 

if  omitted,  it  is  form  only,  ii,  402.  n.  (1). 
PROFIT  A  PRENDRE, 

cannot  be  claimed  alieno  solo  by  custom,  i.  340  c.  341.  n.  (3).  n.  (/). 
case  of  inhabitants  claiming  to  take  sand,  i.  341.  n.  (/). 
case  of  claim  to  erect  booths  at  a  fair,  ib. 
distinction  between,  and  an  easement,  ib.  ii.  175  h.  n.  (r). 
PROHIBITION, 
action  of, 

what  it  is,  i.  1 36. 

why  qui  tam,  ib. 

ancient  practice  in,  i.  136,  136  a. 

modem,  ib. 

supposed  attachment  in,  an  original  writ,  i.  1 36  a. 

suggestion  in, 

in  what  cases  it  must  be  proved,  i.  136,  136  a. 
no  longer  necessary,  i.  136  b.  n.  (c). 
declaration  in,  i.  136  a. 

delivery  of  prohibition  need  not  be  averred  in,  i.  140.  n.  (S).    Sec 
136  b.  n.  (c). 
damages  in  verdict,  i.  136  a. 
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PROHIBITION,  continued. 
action  of,  continued. 

costs,  i.  136  a,  b.  1366.  n.  (c). 
alterations  by  stat  1  W.  4.  c.  21.,  i.  136.  n.  (c). 
costs  under,  ib. 

several  pleas  under,  ib.  i.  136  c. 
no  verdict  ever  taken  on  the  supposed  issuing  of  the  prohibition,  i. 

140  a.  n.  (4). 
venue  in, 

when  formerly  necessary,  i.  140.  n.  (2). 
trial  in, 

the  defendant  may  carry  down  the  record^  without  a  proviso, 
ii.  336  a. 
writ  of, 

not  served  before  declaration,  i.  136,  136  a. 
when  issued,  i.  136  a,  140  a. 
consultation  in, 

why  so  called,  i.  140  a.  n.  (5). 
when  awarded,  ib. 

in  the  nature  of  execution,  i.  140  a.  n.  (/). 
second, 

when  granted,  i.  140  a.  n.  (/). 
writ  of  error  after  consultation,  no  supersedeas,  i.  140  a.  n.  (/)• 
to  an  inferior  court,  for  refusing  to  receive  a  foreign  plea,  i.  98. 
PROMISE.     See  tit  Agreement.    Assumpsit,     Contract. 
PROMISSORY  NOTE.     See  also  tit.  Bills  of  Exchange. 

creditor  taking  <'for  and  on  account  of '  &  dehU  primd  facie  a.  ssitlsf action 
thereof,  ii.  103  b.  n.  (c). 
principle  of  this  doctrine,  ib. 

not  applicable  to  de})t  due  for  rent  or  on  specialty,  Uf, 
containing  the  words  "  I  promise  not  to  pay,"  valid,  i.  65  a.  66.  n.  (b). 
given  for  debt  of  a  person  deceased,  when  enforceable,  ii.  137.  n.  (a), 
action  upon, 

if  payable  on  demandj  may  be  put  in  suit  immediately,  \\.6Sd.  n.  (tj. 
must  be  brought  within  six  years,  ii.  67  b. 

unnecessary  in  declaration  to  state  the  place  when  it  is  dated,  i.  74. 
n.  (6). 
qu*  whether  it  be  demurrable,  if  dated  in  a  different  county,  ib. 
plaintiff  cannot  in  replication  vary  from  time  laid  in  declaration  without 

a  departure,  ii.  5  b. 
when  the  Statute  of  Limitations  begins  to  run,  ii.  63</.  n.  (/)• 
an   acknowledgment   by  one  of  several  makers,  sufficient  to  bar  the 

Statute  of  Limitations,  ii.  646,^  g.  n.  (6). 
judgment  by  default, 

the  court  will  refer  it  to  the  officer  to  compute  damages,  costs, 
and  interest,  ii.  107  a.  n.  (c). 
assignable  under  staL  3  &  4  Ann.,  i.  210  a.  n.  (a), 
hardly  to  be  considered  as  chose  in  action,  ib. 

baron  and  feme  may  join  in  an  action  on  a  note  given  to  the  wife  during  co- 
verture, ib. 
given  to  the  wife  during  coverture,  when  it  will  survive  to  the  wife,  ib. 
indorsee  of, 

where  the  administrator  of  payee  indorses  it,  may  sue  without  making 
profert  of  the  letters  of  administration  granted  to  the  indorser,  i, 
86.  9.  n.  (a). 
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PROMISSORY  NOTE,  continued. 
bank  notes, 

not  a  legal  tender,  but  a  good  tender  if  not  objected  to,  L  S3  e,  n.  ^). 
country  bank  notes  —  tender  of,  ib, 
payable  by  instalments, 

debt  lies  not  till  all  are  due,  but  assumpsit  does,  L  303  a.  n.  (^). 
the  word  "  month*'  in,  means  a  calendar  month,  L  251.  n.  (<2). 
alteration  of,  when  it  vitiates,  ii.  200  a,  b,  n.  (b).     See  tit.  Alteration, 
PROPERTY, 

absolute  or  special,  necessary  to  maintain  trover,  ii.  47  b.  ii.  379. 
the  property  of  chattels  draws  to  it  the  possession,  ib. 
possession  alone,  isprimd  facie  evidence  of  it,  ii.  4t7f. 
transfer  of  by  gift, 

to  effect  it,  there  must  be  either  a  deed  of  gift,  or  an  actual  deliv^, 
ii.  47  b.     But  see  note  (d). 
gpecicdf  arising  from  bailment^  ii.  47  e. 

from  simply  a  lawful  possession^  iL  47  g^ 
from  ^ndinfff  ib* 
PROPERTY-TAX, 

acts  —  bond  or  indentures  contrary  to,  only  avoided  in  such  parts  as  are 
contrary,  i.  66.  66  a.  n.  ((/). 
PROTECTOR, 

of  settlements,  under  Act  for  Abolition  of  Fines  and  Recoveries,  iL  42c^  dL 
n.  (4 
PR0TESTAND9, 
in  pleading, 

its  definition,  ii.  103. 

its  two  sorts.     I.  to  avoid  duplicity  in  pleading,  ii.  103  a. 

the  adverse  party   could   not  traverse  matter  thus 
protested,  ib. 
2.  to  avoid  being  concluded  by  the  matter  so   denied 
by  protestation,  ib. 
its  proper  place  in  a  plea,  ib. 
it  might  be  taken  in  a  replication,  ib. 
a  protestation  must  not  be  repugnant  to,  or  inconsistent  with,  the  plea 

containing  it,  ib. 
a  protestation  if  idle  or  superfluous,  or  repugnant,  might  be  shewn  for 
*  cause  of  demurrer,  but  cbes  not  vitiate  the  plea,  ii.  103  b. 
no  matter  which  is  materiaU  traversable^  or  pleadable  could  be  taken  by 

protestation,  ii.  104. 
that  which  is  the  ground  cf^  party  s  suit  could  not  be  taken  by  pro- 
testation, ii.  103^. 
it  was  perfectly  inoperative  in  the  pleading  in  which  it  was  used,  ib. 
it  was  of  no  service  to  the  party  that  took  it,  if  the  issue  werefommd 
against  him^  ib. 

unless  it  were  of  a  matter  which  could  not  be  pleaded^  ii.  104. 
or  on  which  issue  could  not  be  joined,  ib. 
abolition  of  by  Reg.  Gen.  H.  T.  4  W.  4.,  ii.  103.  n.  (a). 

consequence  as  to  admissions  by  pleading  over,  t6. 
PROUT  PATET  PER  RECORDUM, 

omission  of,  is  but  form,  i.  337  6,  c,  n.  (4). 
PROVISO, 

in  defeasance  of  a  covenant,  &c.,  need  not  be  shewn  by  plaintiff  in  declaratioi.. 
i.  233  a.  ii.  72/i,  I. 

but  an  exception  contained  in  the  covenant,  &c.  must  be  stated,  i.  233  b. 
n.  (d).  ii.  72  A,  t. 
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PROVISO,  continued. 
in  a  statute, 

who  is  to  plead  it  —  distinction  between  it  and  an  exception,  ii.  72  A,  t. 

See  also  Thibauli  v.  Gibson,  12  M.  &  W.  95. 
how  far  it  need  be  negatived  in  a  conviction  before  J.  P.  thereon,  i.  262c. 
of  re-entry  in  case  of  nonpayment  of  rent,  L  287.  et  seq.    See  tit  Forfeit 
tare. 
of  a  sum  nomine  pcma,  i.  287  c,  d. 
trial  by,  ii.  3S6.  et  seq.     See  tit.  Trial. 
PUBLIC  OFFICER, 

on  judgment  against,  how  execution  to  issue,  ii.  72 1.  n.  (s).   See  also  72  dd. 
n.  (A). 
PUIS  DARREIN  CONTINUANCE,  i.  333  a,  b.  n.  (f\ 
PUMP, 

repair  of,  i.  320,  32K 
demise  of  use  of,  i.  322.  n.  (a\ 
PURCHASE, 

when  the  heir  takes  by,  and  when  by  descent,  ii.  8  g,  A,  t. 
PURCHASER, 

his  protection  under  29  Car.  2.  from  the  effects  of  the  relation  of  a  judg-^ 
ment  to  the  day»  of  its  signing,  and  the  binding  of  the  defendant's  pro- 
perty thereby,  i.  219/.  ii.  9  b,  c. 

Q- 

QUiE  EST  EADEM, 

when  proper,  ii.  5  ft.  n.  (3).    8  c.  ».(/).   5/5^.  n.  (z).    See  dso  i.  298. 

n.  (2). 
must  not  be  added,  if  there  be  also  a  traverse,  ii.  5  a.  n.  (3).  5  ft  g.  n.  {z). 
if  the  averment  of  qwB  est  eadem  be  not  traversed,  but  the  matter  of  justifi- 
cation is,  the  plaintiff  thereby  admits  that  the  trespass  justified  is  the  one 
he  complains  of,  ii.  Sg,  5h, 
whether  it  can  be  traversed,  i.  300  i.  n.  {q).  ii.  59. 
averment  of  identity  of  trespasses  in  several  counts,  ii.  5  b.  n.  (b). 
QUANTUM  MERUIT.    See  tit  Assumpsit. 
QUANTUM  VALEBANT.    See  tit.  ^««m;wt^ 
QUARE  IMPEDIT, 

for  danger  of  a  lapse,  there  can  be  no  vouching  in,  ii.  32. 
by  two,  the  death  of  one  does  not  abate  the  suit,  ii.  72  k. 
the  defendant  may  carry  down  the  record  to  trial  without  a  provisO)  iL 

336  a. 
by  the  king  for  the  heir  in  ward ;  case  where  a  protestando  is  necessary,  ii. 

104. 
tenants  in  common,  and  joint-tenants,  must  all  join  in,  ii.  1166.  117*. 
by  erantees  of  an  advowson,  who  must  join,  ii.  117  a. 
cosw  in,  ii.  45.  n.  (/). 
QUARTER  SESSIONS.     See  tit  Sessions. 
QUE  ESTATE, 

prescription  in,  for  right  of  common,  i.  346. 
QUEEN.     See  tit  King. 
QUEEN'S  BENCH.     See  tit  King's  Bench. 
QUERITUR, 

of  bill  in  K.  B.  might  be  wholly  rejected,  i.  288  k.  n.  (a). 

therefore  a  variance  between  sum  demanded  in  it,  and  in  declaration, 
immaterial,  ib. 
since  the  New  Rules,  ib. 
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QUI  TAM, 

informations,  LS12.  et  seq, 

in  every  case  of  contempt  to  the  king,  the  action  must  be  qui  tcun^  i.  186. 
in  what  qui  tarn  actions  error  lies  to  the  Exchequer  Chamber,  iL  lOle^d. 
QUIET  ENJOYMENT.     See  tit  Covenant. 
QUOD  CUM  DEMISISSET, 

declaration  by,  i.  326. 
QUOD  CUM  RECUPERASSET, 

a  sufBcient  shewing  of  the  judgment,  when  it  is  but  inducement,  L  39.  n.  (4). 
QUOD  EI  DEFORCEAT, 

for  recovery  of  lands  claimed  as  dower^  tenant  cannot  vouch  in,  ii.  32. 
on  the  Stat  of  Ruthland,  ii.  38. 

in  Wales  the  demandant  may  count  in  the  nature  of  what  action  he 

pleases,  ib, 
is  in  the  nature  of  a  writ  of  right  for  a  tenant  in  fee-simple,  ib, 

the  roise  joined  thereon  to  be  tried  by  a  common  jury,  ii.  45  nu 
is  in  the  nature  of  a  formedon  for  a  tenant  in  tail,  ii.  38. 
may  be  brought  by  a  tenant  for  life,  ib. 
may  be  brought  by  tenant  by  curtesy  or  dower,  ih. 
the  Stat  extends  to  real  actions  at  common  law,  and  since  the  stat., 
a  common  recovery  may  be  suffered  upon  it  in  WaleSy  ib. 
QUOD  PERMITTAT, 

for  turning  of  water,  a  man  shall  not  vouch  in,  iL  32. 


R. 

RABBITS, 

the  lord's,  on  a  common,  the  commoners  cannot  kill  them,  though  they  do 
not  leave  a  sufficiency  of  common,  i.  353  a. 
RATIHABITIO, 

omnis  retro trahitur,  i.  264  b.  n.  (e). 
REAL  ACTIONS.     See  tit  Right,  fVrU  of.     Dower. 
abolished  by  stat  3  &  4  W.  4.  c.  27.,  i.  319  e.  n.  (t). 

reservation  of  right  to  bring  them  in  certain  cases,  i.  319  e.  n.  (i). 
to  avoid  a  fine,  i.  319.  n.  (a).  319 1.     See  also  i.  261  b.,  and  see  tit  For- 
medon. 
REAL  EXECUTION, 

distinction  between,  and  personal^  as  to  survivorship,  ii.  50  a.  51. 
REASSURANCE,  ii.  203  i,/  u.  (20). 
REBUTTER, 

if  defendant  do  not  rebut  when  called  upon,  plaintiff  should  strike  out  the 
previous  pleadings,  and  enter  judgment  as  for  want  of  a  plea,  i.  3186. 
n.(l). 
RECEIPT, 

when  conclusive  evidence  against  the  party  giving  it,  i.  325.  n.  (c). 

application  to  the  court  to  restrain  the  setting  up  of,  t^. 
not  the  only  evidence  admissible  to  prove  payment,  i.  325  a.  n.(r). 
unstamped,  though  not  admissible  evidence,  may  be  shewn  to  a  witness  to 

refresh  his  memory,  ib. 
demand  of,  when  it  vitiates  a  tender,  i.  33  e.  n.  {g). 
the  debtor  ought  to  bring  one,  and  require  creditor  to  sign  it  and  pay  for 

the  stamp,  ib. 
for  rent, 

up  to  a  certain  day,  isprimdfade  evidence  of  a  holding  from  that  day, 
i.  276  e.  n.  (a). 
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RECEIVER, 

appointed  by  court  of  Chancery,  may  give  notice  to  quit,  i.  276  e.  n.  (a). 
RECITAL, 

particular,  of  a  deed,  may  restrain  the  general  words  of  it,  ii.  48.  n.  (/). 
in  the  condition  of  a  bond,  shidl  restrain  it,  ii.  414.  et  sea. 
RECOGNIZANCE, 

its  nature  generally,  ii.  67  &  68.  71  c 

is  in  the  nature  of  a  judgment,  ii.  7. 

is  conclusive  evidence  that  it  was  acknowledged  by  dl  named  in  it,  L  291  c. 

n.(c). 
does  not  of  itself  imply  a  record,  for  it  is  not  perfect  till  enrolled,  ii.  67  6, 
68.  n.  (a).  71c. 

it  must  be  pleaded  as  enrolled,  or  the  other  party  may  plead  nil  debet 
to  it,  ii.  68.  n.  (a).  ' 

of  ancestor,  ddft  lies  not  against  heir,  ii.  7  a. 

8cuf(u  against  heir  and  terretenants  upon,  ii.  7.  ei  seq. 
See  tit.  Heir,    Terretenant. 
is  the  only  proper  security  for  the  sheriiF  to  take  from  persons  arrested  upon 

an  indictment  for  a  misdemeanour  at  quarter  sessions,  ii.  59  a. 
may  be  taken  by  any  judge  of  the  courts  at  Westminster  in  or  out  of  term, 

ii.  9  a,  b.  n.  (5). 
may  be  taken  by  the  Lord  Chancellor,  and  execution  awarded  by  him,  ii. 

96. 
at  common  law  bound  lands  from  the  time  of  the  caption,  ib. 

but  now  by  the  Statute  of  Frauds  from  enrolment  only,  ib. 
must  be  enrolled  within  six  months,  ib. 

if  not  enrolled,  considered  as  a  bond  debt  in  equity,  ib* 
acknowledged  by  several, 

if  one  dies,  the  creditor  must  bring  a  sci,fa,  against  his  heir  and  terre- 
tenants,  and  also  against  the  survivors,  ii.  50  a.  51.  n.  (4). 
if  an  action  be  brought  against  one  of  the  conusors  alone,  he  may 
demur,  unless  the  plaintiff  aver  the  death  of  the  rest,  i.  291  r.  n.  (e). 
secus  in  bands,  ib.     See  tit.  Parties, 
execution  upon, 

liability  of  trust  estates,  ii.  Ih  et  seq.     See  tit.  Uses  and  Trusts, 
at  common  law,  the  conusee  could  only  have  a  levari  facias^  or  a^./a., 
ii.  676,  68. 

he  must  have  sued  them  out  before  a  year  elapsed,  ii.  68. 
by  Stat,  of  Westm,  2.  he  may  have  elegit,  ii.  68  a,  6,  c.     See  tit 
Elegit. 
sci,fa.  upon.     See  tit  Scire  Facias, 
by  bail.     See  tit.  Bail. 

in  the  nature  of  statute-staple.     See  tit  Statute, 
limitation  of  action  on,  by  stat  3  &  4  W.  4.  c  42.,  ii.  67  a,  n.  (h). 
RECORD, 

oyer  cannot  be  had  of,  i.  8  6,  9.  9  b,  n.  {d).  9  d,  92  a. 
is  conclusive  till  reversed;   so  that  it  cannot  be  averred  against  when 
pleaded,  i.  92  b,  n.  (/).     See  tit  Estoppel. 

neither  the  defendant  or  his  sureties  can  plead  that  the  judgment  was 
obtained  by  fraud,  tb, 
whether  a  foreign  judgment  can  be  impeached,  ib, 
formerly  entitled  of  the  term  in  which  issue  was  joined,  ii.  1  c.  n.  (1). 
when,  how  evidence  of  the  time  when  the  suit  was  commenced,  ii.  1  c,  d. 
n.  (1).     See  ii.  1  b,  n.  (c). 
difference  of  record  of  K.  B.  and  C.  B.  formerly  in  this  respect,  ii.  1  c,  d, 
n.  (1).  n.(rf). 

3d  4 
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RECORD,  continued. 

the  acts  of  the  Court  shoulli  be  entered  in  the  present  tense,  of  the  partj 

in  the  preterperfect — so  the  continuances,  ii.  393.  d*(1). 
pleading  a  record.     See  tit  Judgment  recovered, 

when  a  "  quod  cum  recuperassetj"  is  sufficient,  i.  39.  n.  (i-). 
tediter  processum  est^  i.  91  a,  92.  n.  (2). 
great  accuracy  required  —  instance  of  a  fatal  variance,  L  39.  n.  (p). 
no  profert  necessary,  i.  8  6.  n.  (1). 

omission  of  "  hoc  est  pareUus  verific.  per  record.'*  bad  on  special  de- 
murrer only,  i.  99.  n.  (2). 
so  of  profit  patet  per  recordum,  i.  337  &,  c.  n.  (4). 
when  a  record  comes  into  K.  B.  it  is  never  removed  out  again>  ii.  26, 27.  n.  (1). 
nul  tiel  record, 

replication  of,  to  a  plea  of  a  record  of  another  court,  i.  92. 
proper  conclusion,  ib. 

in  case  of  an  Irish  judgment  pleaded,  i.  92  b.  n.  (/). 
replication  of,  to  a  plea  of  record  of  the  same  court,  i.  92  a,  & 
entry  of  giving  defendant  a  day  to  bring  in  the  record,  ib. 
practite  of  not  replying,  but  demanding  a  note  of  the  term  and 
number  of  the  record,  ib. 
entry  of  judgment  of  failure  of  record,  if  it  be  not  brought 
in,  on  the  day  given,  i.  92  a. 
tiel  record, 

replication  of,  to  a  plea  of  nul  tiel  record,  L  92  a,  b, 
conclusion  of  such  replication,  i.  92  b. 
of  Nisi  Prius, 

form  of  .making  up,  ii.  1.  n.  (a). 

statement  therein  of  date  of  writ  of  summons,  conclusive,  iL  1  b.  n.  (c). 
setting  aside  verdict  for  stating  it  untruly,  i&. 
when  mistaken,  statement  may  be  amended,  ib. 
consequences  of  omission  of  statement,  t&. 

case  where  the  statement  is  accurate  in  the  record,  but  not  so,  or 
omitted,  in  the  issue,  ib. 
RECOVERY, 

definition  of  a  common  recovery,  ii.  42.  » 

abolition  of,  and  substitution  of  more  simple  assurances  by  staL  3  &  4  W.  4. 

c.  74.,  ii.  42.  n.  (c).  42  c.  n.  (c).  42  q.  n.  (q). 
cannot  be  suffered  of  lands  in  one  of  two  counties  in  the  alternative,  ii.  91. 
must  be  commenced  by  an  original  writ,  ii.  42  a. 

but  if  it  be  not,  it  is  not  void,  but  voidable,  ii.  42  a. 
the  writ, 

is  a  writ  of  entry  sur  disseisin  in  the  post^  commonly  called  a  pracipet 
ii.  42  a, 
the  tenant  to  the  pr<Bcipe^ 

must  have  an  estate  of  freehold  by  right  or  wrong,  ii.  42  a. 

but  it  is  enough  if  it  be  conveyed  to  him  in  the  term  in  which  the 
recovery  is  suffered,  ii.  42  a,  b. 
at  common  law  the  writ  only  lay  against  the  actual  tenant  in  possession, 
ii.  426. 

but  now,  if  the  lands  be  out  on  lease  for  life,  by  stat  14  Geo.  2., 
a  tenant  to  the  prcscipe  may  be  made  without  the  concurrence 
of  the  lessee,  ii.  42  b. 
if  there  be  a  prior  estate  for  life,  there  must  be  a  concurrence  by 
the  tenant  for  life  in  the  making  of  the  tenant  to  the  pneeipe^ 
or  a  surrender  to  the  immediate  remainderman,  ii.  42  c. 
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RECOVERY,  canHnued. 

the  tenant  to  the  pracipey  continued. 

such  surrender  must  be  before  the  tenant  to  the  prtBcipe  is 

made»  ii.  42  cf. 
in  what  cases  such  a  surrender  will  be  presumed^  ii.  42  dj  e. 
there  must  be  a  legal  estate  for  life,  with  a  legal  remainder 
in  tail,  or  equitable  estate,   for  life,  with   an   equitable 
remainder,  ii.  42  c.  n.  («). 
provisions  of  stat.  3  &  4  W.  4.  c  74.,  ii.  42  c,  d.  n.  (e). 
the  tenant  to  the  pracipe  may  sometimes  appear  by  substitute,  who  is 

not  an  attorney,  ii.  42 1.  n.  (t ). 
haw  the  tenant  to  the  pr{Bcipe  may  be  made,  ii.  42  e. 

by  husband  seised  in  tail  in  right  of  his  wife,  ii.  42  e. 
if  made  by  bargain  and  sale,  he  may  appear  before  enrolment, 
ii.  42  e.     [See  also  stat.  3  &  4  W.  4.  c.  74.,  ib.  n.  (/).] 
irregularities  in  making  the  tenant  to  the  preecipe  cured  after  twenty 

years  by  stat  14  Geo.  2.,  ii.  42/. 
if  it  be  suffered  without  a  good  tenant,  it  is  valid  against  him  who 
suffers  it  and  all  privies,  by  estoppel^  i.  278/ 
it  is  a  revocation  of  a  will,  t^. 
with  a  single,  double,  or  treble  voucher,  ii.  42/ 
in  what  cases  the  two  last  are  necessary,  ib, 
proceedings  when  both  tenant  and  vouchee  appear  personality  ii.  42^. 
the  writ  of  entry,  how  procured,  ib. 

there  must  be  fifteen  days  between  the  teste  and  return,  ib, 
form  of  return,  ii.  42  h. 
the  prcBcipe  on  paper^ 
its  form,  ii.  42^. 
should  be  taken,  with  the  writ  of  entry  annexed,  to  the  C.  P.  on 

some  day  of  the  term  when  the  writ  is  returnable,  ib. 
proceedings  in  the  case  of  married  women,  ib, 
of  peers,  ib, 
compounding  the  writ  of  entry  at  the  alienation  office,  ib. 

the  Attorney-General's  hand  must  be  had  to  it,  ib, 
writ  of  seisin,  ii.  42  e. 

should  bear  teste  the  fourth  day  inclusive  after  the  return  of  the 

writ  of  entry,  ib. 
there  must  be  fifteen  days  between  its  teste  and  return,  ii.  42  A. 

when  the  return  should  be,  ib. 
it  must  be  sealed  at  the  seal  office,  and  then  returned,  with  the 

writ  of  entry,  at  the  return  office,  ib. 
form  of  return,  ib. 
entry  of  the  recovery,  ib. 

entered  on  the  plea  roll,  ib. 
exemplified  on  parchment,  ib. 
when  tested,  ib. 

the  deeds  making  the  tenant  to  the  pngcipcy  &c.  may  be  produced 
in  evidence  of  the  recovery,  in  case  no  record  can  be  found 
after  twenty  years,  by  stat.  14  Geo.  2.  c.  20.  s.  4.,  ii.  42  hy  i, 
how  it  differs  from  the  entry  when  vouchee  appears  by  attorney, 
ii.  42  o. 
proceedings  when  the  vouchee  does  not  appear  personally, 
warrant  of  attorney,  its  form,  ii.  42 1. 

must  be  acknowledged  before  a  Judge,  or  commissioners  appointed 
by  a  writ  of  dedimus  potestatemy  ii.  42  A. 
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RECOVERY,  continued, 

proceedings  when  ike  vouchee  does  not  appear  personalfyf  continaed. 
warrant  of  attorney,  continued. 

the   commissioners  must  certify  the  names  of  the  appointed  at- 
torneys under  their  hands  and  seals,  ii.  42^ 
the  writ  of  dedimus  poteskUem  lies  at  common  law,  and  not  by  the 

statute  of  Carlisle^  ib. 
precipe  for  a  writ  of  dedimus^  ib* 
return  of  the  writ  by  the  commissioners,  ib. 

is  made  to  the  Court  of  Chancery,  iL  42  o. 
Stat  of  23  Eliz.  c.  3.  s.  5.  concerning  the  day  and  year  of  the  ac- 
knowledgment, ii.  42  k. 
rule  of  C.  B.  H.T.H  Geo.  3.,  by  which  an  affidavit  of  the  identity 
of  the  parties,  examination  of  married  women,  ftc  &c.  must  be 
made  and  annexed  to  a  copy  of  the  prtecipe  and  warrant  of  at- 
torney, ib, 
rule  of  C.  B.  71  T.  30  Geo.  3.  requiring  the  allocatur  of  the  Lord 
C.  J.  or  some  other  J.  of  C.  B.,  and  the  production  of  the  writ 
of  entry,  ii.  42  L 
rule  of  C.  B.  M,  T,  39  Geo.  3.,  concerning  who  the  commissioners 
must  be,  ib. 

this  rule  extends  not  to  Wales  or  the  counties  palatine,  t^. 
the  date  of  the  warrant  ought  regularly  to  be  after  the  teste  of  the 

writ  of  summons,  ii.  42  m. 
must  be  acknowledged  before  the  return  of  the  writ  of  summons, 

ii.  42  m.  n.  (m). 
not  amendable,  ib. 

vouchee  becoming  insane  between  execution  of  warrant  and  pass- 
ing the  recovery,  ii.  42  ».  n.  (i»). 
appearance,  &c.  of  the  tenant  under  the  hand  of  a  seijeant  and  the  pro- 

thonotary,  ii.  42  m. 
writ  of  summoneas  ad  warrantizandumi  ib, 
its  teste  and  returns,  ib, 

if  vouchee  die  before  its  return  the  recovery  is  void,  ii.  42  o. 
the  vouchee  may  appear  in  person  without  any  writ  of  sununons, 
'    ii.  42  m, 
arraignment  of  the  recovery, 

is  of  term  in  which  the  writ  of  summons  is  returnable,  ii.  42  n. 
if  the  warrant  of  attorney  is  not  taken  in  due  time,  an  application 
must  be  made  to  the  court  for  leave  to  arraign  in  a  subsequent 
term,  and  to  the  Master  of  the  Rolls  for  new  writs,  iL  42  n. 
form  of  entering  a  recovery,  after  an  application  for  new  writs  to  the 

M.  R.,  and  imparlances,  ii.  42  n,  o. 
how  an  entry  under  a  dedimus  differs  from  an  entry  of  a  recovery 

suffered  in  person,  ib. 
[in  other  respects  the  proceedings  are  the  same  as  when  the  vouchee 
appears  in  person],  ib. 
has  no  operation  if  the  judgment  be  not  executed  by  the  return  of  the  writ 
of  seisin,  ii.  42  o. 

execution  may  be  sued  out,  though  tenant  in  tail  die  after  judgment 

and  before  execution,  ii.  42/?. 
it  is  sufficient  if  the  writ  of  seisin  be  sued  out  and  returned,  ib. 
effects  of  a  recovery, 

suffered  by  husband  and  wife  will  bar  dower  or  jointure,  ii.  42/>. 
suffered  by  a  bare  tenant  for  life  works  a  forfeiture,  i.  319  c  n.  (e).  iL 
42)3.  n.  (o). 
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effects  of  a  recovery^  continued. 

suffered  by  tenant  in  tail  passes  to  recoveror  an  absolute  fee  out  of  the 
estate  tail,  ii.  42/?. 

lets  in  all  preceding  incumbrances,  ib, 

suffered  by  tenant  in  tail  by  descend,  with  reversion  in  fee  by  descent, 

does  not  let  in  the  incumbrances  on  the  reversion  like  a  fine,  ii.  42  q. 

suffered  by  tenant  in  tail,  after  an  innocent  conveyance,  confirms  the 

base  fee  in  the  grantee  under  such  conveyance,  though  suffered  to  a 

stranger,  i.  260  a, 

he  cannot,  after  having  conveyed  away  the  whole  fee  by  an  in- 
nocent conveyance,  suffer  a  recovery  founded  on  another  con- 
veyance, ib. 
term  of  years, 

will  not  prevent  the  remainderman  in  tail  from  suffering  a  common  re- 
covery, ii.  4f2f 

will  not  be  barred  by  a  recovery,  ib, 
statute  merchant,  staple,  or  elegit, 

estates  held  by,  will  not  be  barred  by  a  recovery,  ii.  42/. 
a  common  recovery  may  be  suffered  in  Wales  upon  a  quod  ei  deforceat,  ii. 

88  a.  n.  (3). 
error  to  reverse  it, 

sci,fa.  against  the  terre-tenants,  ii.  72 1  93.  ii.  101  y.  n.  (b), 

why  issued,  ii.  93. 
want  of  form  cured  by  23  Eliz.,  ii.  94. 

must  be  brought  within  twenty  years  from  the  time  when  the  recovery 
was  suffered,  ib. 
mistakes  and  misdescriptions  in, 

cured  by  stat.  3  &  4  W.  4.  c.  74.  when,  ii.  94  b.  n.  (c). 

constructions  of  the  statute,  ib.  94  c,  n.  (c). 
the  operation  of  the  recovery  can  never  be  more  extensive  than  the 
deed  to  lead  the  uses,  tb. 
amendments  of 

under  what  circumstances  allowed,  ii.  94,  94  a,  6,  c,  d 

of  recoveries  suffered  in  Wales,  ii.  94  c.  n.  (c). 

length  of  time  is  no  answer  of  itself  to  an  application  for  leave  to 

amend,  ii.  94. 
the  best  evidence  must  be  procured  to  shew  that  the  defect  sought  to 

be  amended,  originated  in  mistake,  ib. 
the  deed  to  lead  the  uses  and  the  prcecipe  to  the  cursitor  are  the  things 

to  amend  by,  ii.  946. 
in  the  judgment,  ii.  94tb,  c. 
in  the  writ  of  seisin,  ib. 
in  the  description  of  the  estates,  ii.  94  d. 
in  the  writ  of  entry,  ib. 

fresh  composition  at  the  alienation  office,  ii.  94  a. 
suffered  by  infant, 

by  guardian,  cannot  be  reversed  on  error,  ii.  96. 

ancient  practice  of  infants  suffering  it  by  privy  seal,  ib. 
modern  practice  by  private  Acts  of  Parliament,  ib. 
if  the  recovery  be  with  double  voucher,  the  infant  must  make  the 
tenant  to  thepracipe  by  feoffment,  and  deliver  seisin  in  person^  ib. 
in  person,  is  erroneous,  ii.  96. 

the  writ  of  error  must  be  brought  during  his  minority,  ii.  96  a. 
he  can  lead  or  declare  the  uses  by  deed,  and  if  he  do  not  reverse 
the  recovery  during  his  non-age,  the  declaration,  &c»  will  stand 
for  ever,  t^. 
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suffered  by  infant^  continued, 
by  attorney^ 

may  be  reversed  at  any  time  after  he  attains  his  full  age,  ii.  96  a. 
RECTOR.     See  tit  Advowson.     Tithes. 

waste  by.  ii.  235  a,  236. 
RE-ENTRY, 

condition  of,  for  nonpayment  of  rent,  &c.,  i.  287«  et  seq.     See  tit.  For' 

feiture. 
in'  case  of  waste  committed,  ii.  252  a. 
REGISTER, 

in  what  case  necessary  to  shew  a  ship  duly  registered,  in  order  to  prove 

plaintiff*s  property  in  her,  ii.  203  d.  n.  (y). 
the  buyer  of  a  ship,  not  duly  conveyed  under  the  Acts,  acquires  property 
sufficient  to  maintain  trover  against  a  stranger,  ii.  ^7g.  n.  (m). 
REJOINDER. 

striking  out  previous  pleadings,  and  entering  judgment,  as  for  want  of  a  plea, 

if  defendant  does  not  rejoin,  when  called  upon,  i.  3186.  n.  (I), 
after  plea  of  nul  del  agard,  i.3266.  327  6.  n.(/}.  ii.  84  c.  189.     See  tit 
Arhitrcttion. 
RELEASE.     See  tit.  Defeasance. 

plea  of,  must  shew  it  to  have  been  by  matter  as  high  as  the  instrument  to 

be  defeated,  ii.  ^Tffy  gg* 

to  one  of  several  obligors,  discharges  the  rest,  and  they  may  plead  it,  ii.  47^. 

it  cannot  be  replied  that  it  was  agreed  that  the  release  should 

not  so  operate,  ii.  48.  n.  (/). 

if  obligee  conenant  not  to  sue  obligor,  he  may  plead  it  as  a  release,  ii.  47^. 

but  not  if  he  covenant  not  to  sue  him  for  a  particular  time,  unless  the 

covenant  be  in  the  same  deed,  ii.  47  gg.  48. 
if  he  covenant  not  to  sue  one  of  several  obligors,  it  does  not  amount  to 
a  release,  ii.  48. 
a  covenant  by  A.  not  to  sue,  is  no  bar  to  an  action  by  A.  and  B.^  iL  48. 

n.(c).  150  a,  6.  n.  (A), 
the  general  words  of  it  may  be  restrained  by  a  particular  recital,  or  other 

part  of  the  instrument,  ii.  48.  n.  {J). 
of  all  actions  is  a  bar  to  a  sci.fa.^  ii.  6.  6  a. 

so  of  all  executions^  ii.  6. 
of  errors,  plea  of,  ii.  101  aa. 

defective  conveyance  by,  when  allowed  to  operate  as  a  covenant  to  stand 
seised,  ii.  97  a,  b. 
REMAINDER, 

in  a  copyhold.     See  tit  Copyhold. 

for  th^  life  of  tenant  for  life  is  good,  because  he  may  conmiit  a  forfeiture, 
i.  151.  n.  (2;. 

every  reriiainder  by  feoffment  must  pass  out  of  the  grantor  at  the  time 
of  the  livery,  ii.  382. 
cross.     See  tit  Cross  Remainder. 
contingent.     See  tit  Contingent  Remainder. 
when  a  remainderman  can  have  an  action  of  uxufe,  ii.  251,  252. 

of  case  in  the  nature  of  waste,  iL 
252  a.  t6.  n.(A> 
a  remainderman  is  an  assignee  within  stat.  32  H.  8.,  i.  241  a.  n.  (c), 
REMEDY, 

given  by  statute, 

when  it  must  be  exclusively  pursued,  i.  135  b.  n.  (4).  250  e.  n.  (3). 
when  cumulative,'  ib. 
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REMITTIT  DAMNA, 

in  what  cases  it  may  be  entered  to  cure  a  too  great  demand,  i.  285,  285  a. 
286  a,  n.  (10).  ii.  379  a. 

in  trover  for  several  things,  as  to  some,  ii.  S79a.  n.  (14). 
RENT, 

lesse^,  or  assignee  of  lease  liable  to  pay  without  entry,  i.  233  a. 
acceptance  of, 

after  a  forfeiture,  waives  it,  i.  288  a,  b, 

from  assignee  of  lessee,  dispenses  with  a  condition  not  to  assign,  i.  288. 

n.  (y). 

extinguishes  the  privity  of  contract  between  the  lessor  and  lessee, 
and  bars  the  action  of  debt  against  the  latter;  ii.  302. 
payment  of, 

does  not  of  itself  estop  the  party  froJ!n  disputing  the  title  of  him  to 
whom' it  was  paid,-  i.  326  a.  ii.  418  b.  n.  (b), 
amount  of, 

if  lessor  in  the  deed  of  demise  agrees  to  allow  so  much  for  bringing  the 
rent,  this  does  not  alter  the  amount  reserved,  ii.  150  a.  n.  (J). 
receipt  for, 

up  to  a  certain  day,  primd  facie  evidence  of  holding  from  that  day, 
i.  276  6.  n.  (a), 
reservation  of, 

when  a  corporeal  and  incorporeal  hereditament  are  demised  together, 

ii.  303  a. 
reserved  simply  to  "  me,"  whether  it  shall  go  to  the  heir,  or  cease  with 

lessor'slifcii.  3676.  368. 
a  man  may  reserve  a  rent  to  himself  for  life,  and  a  different  one  to  his 

heirs,  ii.  371. 
proper  mode  of  reserving  in  a  lease  made  by  tenant  for  life  under 

a  power,  ii.  369.  n.  (4). 
reserved  to  a  strangery  whether  good,  ii.  369.  n.  (5). 
reserved  by  tenant  in  tail  '^  to  him  and  his  heirs,"  where  it  shall  go  to, 
ii.  371.n.(7). 

by  tenant  for  life,  (remainder  over,)  *^  to  his  heirs  and  assigns,"  ib, 
by  lessee,  *^  to  him  and  his  heirs,"  ib. 

by  copyholder,  "  to  himself  and  wife  for  life,  and  to  his  heirs,"  ib. 

if  a  rent  descend  to  a  man,  issuing  out  of  his  own  land,  it  is  assets  in  his 

hands  to  satisfy  the  specialty  debts  of  the  ancestor,  though  it  be  extinct 

for  other  purposes,  ii.  8 1. 

by  a  devise  of  the  ^*  rents  "  of  lands,  the   lands   themselves  shall  pass, 

i.  186rf.  n.  (^). 
a  covenant  cannot  run  with,  i.  241  a,  b,  n.  (e). 

is  payable,  though  the  house  in  respect  of  which  it  is  due  be  burnt  down, 
ii.  422  a. 

or. becomes  unfit  for  habitation,  ii.  422  b,  n.  {g). 
when  it  shall  go  to  the  heir,  and  when  to  the  executor,  i.  288/ 
apportionment  of, 

of  rent  reserved  on  house  and  furniture,  when  they  belong  to  different 

people,  ii.  S03  a.  n.  (t). 
in  case  of  death  of  tenant  for  life  under  1 1  Geo.  2.,  i.  288/,  g.  n.  (A), 
in  case  of  death  of  tenant /xntr  aiUer  vie,  i.  288  g.  n.  (A). 

of  cestui  que  vie^  ib. 
under  stat  4  W.  4.  c.  22.,  i.  288^— t. 

construction  of  this  statute,  i.  288 1. 
action  of  debt  for.     See  tit  Debt, 
liability  of  assignee  for.     See  tit.  Assignee, 
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RENT,  continued, 

action  of  covenant  for.     See  tit  Covenant, 
avowry  for.     See  tit.  Replevin. 

created  by  deed,  not  within  Statute  of  Limitations,  32  H.8.»  iL  65  a. 
n.  (8).     See  ii.  66.  n.  (e). 

so  if  created  by  Act  of  Parliament,  ib. 
distress  for.     See  tit.  Distress, 
RENT  CHARGE, 

right  of  entry  in  case  of  nonpayment, 

will  enable  the  grantee  to  make  a  lease  to  try  the  title  in  ejectment, 

i.  112  c 
is  always  to  be  construed  strictly,  ib,  n.  (a), 
no  demand  of  rent  necessary,  ib, 
debt  lies  not  for  the  arrears  of,  as  long  as  the  estate  of  freehold  continues, 

i.  282.  n.  (y).  ii.  304. 
executors  of  tenant  for  life  of, 

might  bring  debt  for  rent  at  common  law,  i.  281  a, 
may  distrain  by  stat  32  H.  8.,  i.  282. 
assignee  of, 

not  within  stat  32  H.  8.,  i.  241  a,  b,  n,  (c), 
grantee  of, 

may  plead  the  deed  without  a  profert,  (t.  e.  if  the  land  itself  be  con- 
veyed to  another  in  the  same  deed),  i.  9.  n.(l).  275  cf.  276. 
when  he  need  not  state  the  deed  in  declaring  on  it,  i.  275  d,  276. 
must  plead  the  grant  to  have  been  by  deed,  i.  228  €u 
the  omission  is  cured  by  verdict,  but  QOt  by  judgment  by  default,  tft. 
avowry  for, 

goods  of  a  stranger  may  be  distrained,  ii.  290  a.  n.  (n). 
not  within  Statute  of  Limitations,  32  H.  8.,  ii.  65  a. 
extendible  under  an  elegit,  ii.  69  a, 
REPAIRS.     See  tit.  Waste, 

the  lessor  or  grantor  is  not  subject  to,  without  an  agreement  for  that  pur- 
pose, i.  321,  322.  322  c,  322  rf.  n.  (4).  323  c.  n.  (7). 
he  who  has  the  upper  chamber  is  not  bound  to  repair  the  roof,  though  his 
neglect  to  do  so  be  to  the  damage  of  him  who  has  the  under  chamber, 
unless  by  custom,  i.  322. 
he  who  has  the  use  of  a  thing  is  bound  to  repair  it,  i.  322  e,  n.  (3). 
how  far  lessee  is  liable  to,  i.  323  c,  323  d,  n.  (x). 

tenant  from  year  to  year  not  liable  to  general  repairs,  x.  323  d,  n.  (x). 
tenant  for  years  holding  over  bound  by  terms  of  expired  lease 
as  to  repairs,  ib, 

S.  P.  as  to  man  holding  under  void  lease,  ib, 
duties  and  liabilities  of  owners  or  occupiers  of  distinct  rooms  or  chambeis 

in  a  house,  i.  322.  ib.  n.  (b). 
waste  for  suffering  premises  to  be  out  of  repair,  ii.  259  a.    See  tit  Waste. 
in  action  by  specialty  creditor  against  the  heir,  he  cannot  plead  that  he  has 
expended  the  full  value  in  repairs  of  the  property  descended,  iL  76- 
n.  (h), 
action  of  covenant  for  not  repairing, 

old  rule,  that  defendant  must  shew  by  whom  the  house  was  repaired, 
ii.  421  a.  422. 

modern  declaration  and  plea  thereto,  ib,  n.  (/). 
if  the  declaration,  after  the  '< sed  contra"  charge  wastef  the  plaintiff 
cannot  give  evidence  of  negligence  short  of  waste,  ii.  252  dl 

so  if  the  declaration  charge  permissive  waste,  he  cannot  shew 
voluntary,  ii.  252  <^  n.  (A). 
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REPAIRS^  continued. 

actioD  of  covenant  for  not  repairing^  continued. 

it  i9  no  plea  that  the  house  was  burnt  by  accident,  iL  422,  422  a, 
or  thrown  down  by  enemies,  or  tempest,  or  the  like,  ib, 
unless  there  be  an  exception  in  the  lease  of  casualties  by  fire,  &c., 
ii.  422  a. 
and  even  then  the  lessee  is  bound  to  pay  the  rent  after  the 
house  is  burnt  down,  &c.,  ib. 

the  lessor  is  not  bound  to  rebuild,  ib. 
no  relief  in  equity,  ii.  422  b,  n.  (A), 
case  where  a  lessee  covenants  to  repair,  the  lessor  finding  timber^  ii.  S52  d^  e. 
REPLEADER,  ii.  \15n.  n.  (1). 

on  an  immaterial  traverse,  ii.  319  c. 

rules,  as  to  how  and  when  granted,  and  its  effect,  ii.  319  c,  d^  e. 

must  issue  after  trial  of  incomplete  issue,  ii.  319  c. 
costs  on,  ii.  319/ 

how  it  differs  from  judgment  non  obstante  veredicto^  ii.  319^.  n.  (h). 
Court  of  Error  cannot  award,  ii.  319  b.  n.  (d). 
REPLEVIN, 

bond  to  the  sheriff, 

in  case  of  distress  for  rent,  under  stat  11  Geo.  2.  c.  19. 
a  rent  charge  is  within  the  statute,  i.  195  h.  n.  (n). 
the  bond  may  be  taken  by  any  officer  who  has  power  to  grant 

replevins,  ih. 
is  from  the  plaintiff  and  two  responsible  sureties,  i.  195^.  h. 
is  in  double  the  value  of  the  goods  ascertained  by  oath,  i.  195  h. 
conditioned  to  prosecute  with  effect,  and  a  return  of  the 

goods,  ib. 
proper  form  of,  i.  19^  k.  n-  (q).  •    * 

is  assignable  to  the  defendant,  i.  195  h. 

nil  debetf  no  plea  to  an  action  on  it,  ii.  187  a. 
avowant  may  sue  upon  it,  with   or  without  the  person  making 

cognizance,  L  195  A.  n.  (n). 
if  the  sheriff  neglect  to  take  one  it  is  no  contempt,  but  the  remedy 
is  by  action  on  the  case,  i.  195  A. 
to  what  extent  the  sheriff  is  liable  in  such  action,  i.  195  A,  i. 
195t.  n.  (/>). 
when  the  bond  is  executed  by  one  surety  alone,  the  sheriff  may 
sue  him  and  recover  a  moiety  of  the  rent  and  costs  in  the  re- 
plevin suit,  i.  195  A.  n.  (it), 
the  bond  may  be  assigned,  though  conditioned  for  indemnifying 

the  sheriff,  ib. 
the  assignment  may  be  in  case  of  default  in  the  county  court,  ib. 
avowant  may  sue  in  any  one  of  the  superior  courts, 
ib. 
the  avowant  may  sue  the  sheriff  after  he  has  taken  an  assignment 

and  sued  upon  it,  i.  195 1. 
he  does  not  waive  his  remedy  against  the  sureties  by  giving  time 

to  the  principal,  i.  195  t,  A.  n.  (q). 
prosecuting  with  effect^  means  with  success^  i.  195  A.  n.  (q). 

and  therefore,  defendant  may  sue  the  sureties  after  taking  his 

judgment,  and  executing  a  writ  of  enquiry,  ib. 
it  is  not  a  double  breach,  in  declaring  on  the  bond,  to  allege 
that  plaintiff  did  not  prosecute  with  effect,  and  did  not 
return,  ib. 
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REPLEVIN,  continued. 

bond  to  the  sheriff,  continued* 

in  case  of  distress  for  rent,  continued, 

each  part  of  the  condition  is  independent  of  the  other,  i.l95iLn.(9). 
therefore  the  avowant,  after  judgment  for  retam,  may  assign 
a  breach  for  not  prosecuting  with  effect,  without  any  retomo 
sued  out,  ib, 
proper  form  of  condition  as  to  prosecuting  with  effect,  ib. 

how  breach  should  be  assigned,  t6.  195  L 
no  breach  that  plaint  removed  by  re,  fa.  lo,  and  suit  abated  by 

death,  i.  195/. 
plea  that  defendant  duly  appeared  at  county  court,  and  suit  still 
pending,  id. 

proper  replication  thereto,  ib. 

proper  replication  where  breach  is  for  not  prosecuting  without 
delay,  ib. 
plea  that  distrainors  entered  >ippearance,  bad,  ib. 
sureties  of, 

may  prove  their  own  sufficiency,  i.  195  t. 

apparent  responsibility  sufficient  to  protect  sheriff,  i.  195^.  n.  (m). 
it  is  a  question  for  jury  whether  he  has  used  reasonable  dis- 
cretion, i.  195^,  h.  n.  (m). 
not  within  stat  8  &  9  W.  3.  when  action  is  by  assignee,  i.  58.  n.  (6).  ii.  187. 
Qbut  damages  must  be  proved  at  the  trial  as  if  it  were^i  ii.  187  a. 
staying  proceedings,  where  several  actions,  i.  195  ^  n.  (n). 
pledges  taken  by  the  sheriff,  [at  common  law  or  where  the  distress  was  not 
for  rent,] 
must  be  to  prosecute,  and  to  return  the  cattle,  i.  195. 
sci.fa.  against,  on  a  return  of  nihil  to  a  capias  in  withernam^  i.  195  a. 

after  the  sheriffs  return  oi  elongavit^  ii.  71  ^« 
action  on  the  case  against  sheriff  for  taking  insufficient,  i.  195  & 
.  insufficient  the  same  as  none  in  law,  ib. 
in  the  detinet  —  obsolete  —  its  nature,  i.  347  b.  n.  (2). 
present  action  in  the  detinuit —  brought  when  the  goods  have  been  delivered 
to  the  party  by  the  sheriff  under  a  writ  of  replevin,  i.  347  b. 
but  both  actions  are  in  fact  in  rem^  i.  347  b.  n.  (c). 
no  notice  of  action  of,  required,  when  brought  against  justices,  &&,  .  347  b, 

n.  (c). 
action  of,  will  lie  where  goods  are  taken  under  warrant  of  Justice  of  the 

Peace,  i.  347  b,  c.  n.  (c). 
the  declaration, 

the  certainty  required  in  describing  the  things  sought  to  be  recovered, 
ii.  74  A,  c,  d. 

insufficient  description  cured  by  pleading  over,  ii.  320.  n.  (a). 
the  place  of  taking,  as  well  as  the  vill  or  parish,  must  be  named,  i.  347. 

omission  cured  by  pleading  over,  ib.     [See  also  ii.  320.  n.  (a).] 
it  shall  not  be  allowed  to  defendant  to  treat  it  like  a  declaration  in 
trespass  de  bonis  asportatis,  and  plead  as  a  plea,  of  justification,  that 
he  took  the  cattle  damage  feasant  being  possessed^  &C.,  ii.  285  6. 
the  price  of  the  cattle,  &c.  taken  should  not  be  inserted,  ii.  320. 
pleas, 

that  defendant  took  the  cattle,  &c.  damage  feasant,  bad,  iL  285  6. 
non  cepit^ 

.when  proper,  i.  347. 
must  be  followed  by  an  avowry,  if  a  return  is  wanted,  i.  347. 

plaintiff  cannot  traverse  matter  in  this  avowry,  and  why,  ib. 
is  a  plea  in  bar,  ib. 
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REPLEVIN,  canHnued. 
pleas,  continued, 

nan  cepit^  continued. 

form  of  pleading,  when  the  cattle  were  in  the  place  in  declaration 
merely  on  their  way  to  the  pound,  i.  347,  347  a. 
not  guilty  by  statute,  or  general  plea  of  statutory  authority,  i.  347  e. 
n.(d). 
there  can  be  no  new  assignment  in,  i,  347  a. 
Avowry, 

at  common  law, 

the  avowant  is  forced  to  set  out  and  deduce  his  title,  ii.^85.  n.(3). 
314.  n.  (3). 
still  the  law  for  distress  damage  feasant,  ii.  285  a. 
under  Stat.  11  Geo.  2. 

may  be  general,  ii.  285,  285  a. 

Uecisions  as  to  proper  form,  ii.  285  a.  n.  {j). 
the  statute  is  confined  to  distress  for  rent,  ii.  285  a. 

setting  out  the  title  specially  for  trying  the  title,  ib, 
the  statute  does  not  apply  to  actions  of  trespass,  ii.  285  a.  n.  (A), 
the  plaintiff  cannot  plead  in  bar,  de  injurid  sud  praprid,  &c.,  ii. 

285  a.  295  (i.  n.  (t). 
the  contract  on  which  the  rei^t  becomes  due  must  be  truly  stated, 

or  it  is  a  fatal  variance,  ii.  312.  n.  (a), 
the  lease  must  be  directly  averred  to  be  made,  and  not  laid  under 
a  testatum  existUy  ii.  318.  n.  (5). 
under  21  H.  8.  c.  19.,  ii.  285  a.  n.  (j). 

proper  form,  ib. 
when  the  taking  is  dleged  in  a  place  different  from  that  in  declaration, 
the  latter  must  be  traversed,  i.  347  a. 
secus  in  trespass,  t6. 
what  should  be  done  when  the  places  are  only  apparently  the 
same,  i.  347  b, 
:r  when  there  is  a  variance  in  the  quantity  of  land,  i.  347  b. 

precise  quantity  need  not  be  stated,  i,  347  e.  n.  (5). 
is  in  the  nature  of  a  declaration,  i.  347  e* 
need  not  be  averred,  i.  347  e.  n.  (7). 
must  shew  a  good  title  in  omnibus^  i.  347  c,  n.  (3). 

how  it  therein  differs  from  a  justification  in  trespass,  i.  347  c, 
anomaly  in  pleading  ''  soil  and  freehold  "  generally,  i.  347  e,  n.  (6). 
if  it  is  said  that  defendant  is  seised,  without  saying  of  what  estate, 
it  is  bad  on  special  demurrer,  r.  347  e. 
may  be  made  for  taking  a  distress  for  parcel  gf  the  rent,  when  the 
whole  rent  is  stated  to  be  in  arrear,  i.  201. 
secusy  if  part  only  of  the  rent  be  stated  to  be  in  arrear,  i.  201. 
unless  the  residue  is  shewn  to  be  satisfied,  tb, 
for  rent  created  by  specialty,  as  a  deed  or  Act  of  Parliament,  not  within 

Statute  of  Limitations,  32  H.  8.,  ii.  65  a.     [See  ii.  66,  n.  (e).] 
though  it  be  for  rent,  by  avowant's  own  shewing  not  due,  he  may  abate 
it  for  that,  and  take  judgment  for  the  rest,  i.  285  b,  n.  (8). 
but  if  he  take  judgment  for  the  whole,  it  is  error,  ib, 
the  avowant  shall  recover  the  rent  he  proves  due,  without  regard  to 

the  sum  avowed  for,  i.  2856.  n.  {g),  ii.  312.  n.  (a), 
for  taking  goods  fraudulently  removedy  must  be  special  under  8  Ann., 

ii.  284  e. 
for  distraining  after  the  term  is  expired,  under  stat  8  Ann.,  must  be 
special,  ii.  285.  n.  (2). 

VOL.  II.  PART  II.  3  E 
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REPLEVIN,  conHnued. 
Avowry,  continued. 

in  case  of  aa  unaccepted  assignee,  ii.  S02.  n.  (/)• 
if  a  man  takes  a  distress  for  one  thing,  he  may  avow  for  whatever 
thing  he  pleases,  i.  23  b. 

a  man  may  distrain  for  rent,  and  avow  for  heriot-servioe,  t& 
under  an  amercement  of  court  leet,  must  aver  the  matter  of  present- 
ment, as  well  as  set  forth  the  warrant,  i.  347  e.  n.  (3). . 
for  a  heriot,  ii.  168  a. 
by  a  commoner, 

who  has  distrained  another  commoner's  cattle  surcharged  on  the 
common  —  what  the  issue  will  be,  i.  346  e^f, 
by  a  lord, 

who  has  distrained  a  commoner's  cattle  surcharged,  i.  346  e. 
plea  in  bar  to, 

de  injuridy  bad,  ii.  295  d,  n.  (t). 

denying  that  any  rent  is  in  arrear,  must  conclude  to  the  couotiyt 

i.  103  c. 
of  tender  of  rent  and  expences  between  seizing  and  impounding, 
i.  347  a.  n.  (h). 

good,  as  to  the  taking  as  well  as  detaining,  t6. 
Cognizance, 

mistake  in  defendant's  saying  he  '^  well  avows,"  instead  of  ^  well  ac- 
knowledges," mere  form,  i.  347  c,  n.  (4). 
the  being  bailiff  may  be  traversed,  i.  347  c,  dj  e. 
Proceedings  in, 

in  case  of  demurrer  found  for  defendant^ 


a  writ  of  enquiry  into  the  value,  &&,  judg- 
ment for  arrears  alleged  in  case,  &c.  and 
costs  ;  execution  by  jfi.  fa.  or  elegit 

a  writ  for  a  return  irreplevisable,  and  judg- 
ment for  damages  and  costs^  found  by  a 
writ  of  enquiry ;  execution  for  the  latter  by 

in  case  of  verdict  for  the  defendant^ 


under  stat   Car.  2.,   i. 
195,  195  a.  ii.  286. 

at     common     law, 
i.  195,  195  a. 


under  stat.  Car.  2. 
i.  195  ft,  c. 

at     common     law, 
i.  195  ft. 


in  case  of  nonsuit  before  issue  joined. 


the  jury  who  try  the  issue  find  the  value  and 
arrears ;  judgment  for  the  arrears  in  case, 
&c.,  and  costs ;  execution  by  Ji,  fa.  or  elegit. 
''same  as  demurrer,  but  the  jury  finds  the 
costs,  &c 


under  stat  Car.  2., 
i.  195  rf,  6,/.  ii. 
286. 

at  common  law, 
i.  195.  195^. 


~a  suggestion  in  nature  of  an  avowry,  writ  of 
enquiry  into  the  value  and  arrears ;  judg- 
ment for  arrears  in  case,  &c.,  and  costs : 
execution  by  fi.  fa.  or  elegit. 
'  same  as  in  demurrer,  but  goods  not  irreplevi- 
sable :  a  suggestion,  &c.  if  before  avowry. 
in  case  of  nonsuit  after  issue  joined, 

under  stat.  Car.  2.,  f  same  as  in  case  of  verdict ;  the  jury,  who 

i.  195  ft,  c.  1      were  impanelled,'  find,  &c. 

at     common     law, J  same  as  on  demurrer;  but  goods  not  irre. 
i.  195. 195  d,  e,f.  I     plevisable,  see  n.  (t).  195  d. 
the  cojji^  under  the  statutes  of  H.  8.  are  consequential  on  damages,  t. 
195  a.  n.  (c). 
defendant  cannot  have  them,  on  judgment  of  non  pros*  for  a 
return,  without  a  writ  of  enquiry  to  assess  damages,  tft. 


INDEX  TO  THE  NOTES.  695 

REPLEVIN,  continued. 

Proceedings  in,  continued. 

the  defendant  may  either  proceed  and  enter  up  judgment  under  the 

Stat  Car.  2.,  or  at  common  law,  i.  195  c,  n.  (3).  n.  (/). 
a  writ  of  enquiry  cannot  be  had  to  supply  the  omission  of  the  jury  to 
find  damages  for  defendant,  if  the  proceedings  are  under  the  stat. 
of  Car.,  but  in  all  other  cases  it  may,  i.  195  c.  d,  [But  see  n.  (^).] 
second  deliverance  in,  i.  195 f. 
a  judicial  writ,  ib. 
a  supersedeas  to  the  writ  de  retomo  habendo,  ib, 

but  not  to  the  writ  of  enquiry,  ib.  195  g. 
VfTitpro  retomo  habendo,  i.  195,  195  a,  6,  c.   See  tit.  Retomo  Hdbendo. 
[in  cases  where  the  defendant  elects  to  proceed  at  common  law,  or 
the  distress  was  not  for  rent] 

return  of  averia  elongata  to,  i.  195  a. 
capias  in  withernam,  ib. 

scire  faciets  against  the  pledges  on  a  return  of  nihil  to  the  ca- 
pias in  withernam,  ib, 
scire  facias  against  the  sheriff,  on  a  return  of  nihily  to  a  writ 

to  take  the  pledges'  cattle,  &c.,  ib. 
the  best  method  is,  on  a  return  of  elongata  to  the  retomo  ha- 
bendOi  to  bring  an  action  on  the  case  against  the  sheriff,  if 
he  has  taken  no  pledges,  or  insufficient  ones,  i.  195  b. 
the  declaration,  where  distress  was  damage  feasant,  must 
shew  a  retomo  awarded,  i.  195  b.  n.  (e). 
secusy  where  the  distress  was  for  rent,  ib. 
it  is  sufficient,  if  sheriff  takes  one  pledge,  where  distress 

is  damage  feasant,  t^. 
count  for  not  restoring  goods,  bad,  ib. 
when  irreplevisable,  i.  195  rf,  «,/ 

it  should  not  be  awarded  in  a  judgment  for  defendant  on  de- 
murrer, under  17  Car.  2.,  i.  195^. 
but  semble,  it  is  not  error  to  do  so,  ib. 
defendant  is  not  compellable  to  sue  it  out  directly,  for  the 
benefit  of  the  sureties  to  the  replevin  bond,  i.  195  c.  n.  (/). 
judgment  as  in  case  of  a  nonsuit, 

defendant  is  not  entitled  to  move  for  under  14  Geo.  2.,  ii.  386  e. 

the  reason  is,  that  the  defendant  may  carry  down  the  record  to 
trial  without  a  proviso,  (being  considered  an  actor,)  ii.  336  c, 
and  see  ii.  336  a. 
REPLICATION, 

if  bad  for  part,  is  bad  for  the  whole,  i.  28  a.  n.  (2). 

exception  where  declaration  has  separable  ^subjects  of  complaint,  ib. 
n.  (e). 
supposed  to  be  of  the  same  term  as  the  plea,  ii.  2  b.  n.  (2). 
conclusion  of, 

must  be  with  an  averment  when  new  matter  is  introduced,  i.  103  a,  ^,  c. 
if  an  executor  plead  judgment  recovered  or  the  like,  and  the  plaintiff^ 
reply  assets  ultra,  this  should  conclude  with  an  averment,  i.  338. 
n.(7). 
must  be  to  the  country,  where  there  is  an  affirmative  on  one  side,  and 

negative  on  the  other,  i.  103  a,  &,  c, 
general  rules  as  to,  i.  103  c. 

whenever  the  replication  would  induce  a  traverse  with  a  repetition  of 
the  declaration,  the  best  plan  is  to  deny  the  -facts  of  the  plea,  without 
a  formal  traverse^  and  conclude  to  the  country,  ib. 
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REPLICATION,  continued. 

assigning  breaches  in,  when  necessary,  i.  103  d,  n.  (4). 
how  to  be  assigned,  t6.,  i.  lOSd^  e.  n.  (g), 

distinction  between  assignment  and  suggeHion  of  breaches  in,  under 
the  Stat  8  &  9  W.  3.,  ii.  187  h.  n.  (/). 
de  injuria  sud  praprid  absque  tali  causa.     See  tit  De  Injwrid, 
when  proper,  when  not,  ii.  295.  et  seq, 

see  also  i.  244  c,  n.  (7). 
improper,  ground  of  special  demurrer  only,  ii.  295  e.  n.  (k). 
when  bad  or  not  for  multifariousness  or  duplicity,  ii.  295  c.  n.  (/)• 
if  the  plea  is  double,  the  replication  may  be  double  also,  t6. 
REPUBLICATION  OF  WILLS.     See  tit  WiUs. 
REQUEST, 

special  averment  of,  when  necessary  and  when  not,  i.  38  c.  n.  (2).  n.  (e).  iL 
118.  n.  (3).  122  6. 
want  of,  bad  on  special  demurrer  only,  i.  33  b,  n.  (<f). 
when  bringing  the  action  sufficient,  i.  33  c, 
moving  a  consideration,  i.  264,  264  a,  b.     See  tit  Assumpsit. 
RESCINDED  CONTRACT, 

action   upon,  i.  269  6,  c,  d,  n.  (m).      [See  also  5  Scott,  N.  R.  902.  I^itt  t. 
Cassanet.     11  M.  &  W.  534.  Chapman  v.  Morton.'} 
RESCOUS, 
action  of, 

is  in  the  nature  of  trespass,  ib. 
on  the  case  against  the  rescuers,  ii.  345, 345  a. 
sheriff's  return  of, 

to  a.fi.fa.,  ii.  344. 

the  plaintiff  shall   have  a  sci.  fa.  upon,  or  an  action  of  debt,  - 
ii.  344.  n.  (3). 
to  a  ca.  so.  or  ccq}.  utlag. 

a  bad  return,  ii.  345.  n.  (b). 
upon  mesne  process, 

when  a  good  return,  ii.  345.  n.  (b). 

not  traversable,  ib, 

attachment  upon,  when  grantable  instanter,  ib, 

great  certainty  necessary  in  it,  ib. 

must  state  that  the  arrest  took  place  in  the  county,  ib, 
whether  it  is  good,  stating  the  rescue  to  have  been  out  of  the 

custody  of  the  bailiff,  ii.  345  a. 
if  a  good  excuse,  the  sheriff  may  plead  it,  without  having  retamed 
it,  ii.  345  a. 
RESERVATION, 

of  rent,  ii.  367  6.  368;  369.  n.(4).   370.  n.  (5).  371.  n.(7).      See  also  ii. 
150  a.  n.  (/). 
RESPONDEAS  OUSTER, 

judgment  of,  in  what  cases,'ii.210A.  n.  (2).  210 1.  211.  n.(3). 
RESTITUTION, 

writ  of,  in  error,  ii.  101  gg, 
RESUMMONS, 

in  dower,  unnecessary,  ii.  43  d.  n.  (2). 
RETAINER.     See  tit  Executor. 

may  be  either  pleaded  or  given  in  evidence  under  plene  adminisirami, 
i.  333.  n.  (6). 

so  may  a  retainer  for  the  expences  of  administration,  i.  838.  n.  (e\ 
RETORNO   HABENDO, 

upon  a  judgment  in  replevin,  in  cases  where  defendant  elects  to  proceed 
at  common  law,  or  the  distress  was  not  for  rent,  i.  195,  195  <i. 
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RETORNO  HABENDO,  conHnued. 

proceedings  on  a  return  of  ehngata  by  a  capias  in  withernam^  i.  195  ci»  b. 

modern  practice,  i.  195  h, 
when  irreplevisable  and  when  not,  at  common  law,  i.  195e^  e,/ 

since  stat  Westm,  2.  must  be  necessarily  irreplevisable  in  all  cases, 
i.  195rf.  n.(A). 
defendant  not  compellable  for  the  benefit  of  sureties  to  the  replevin  bond, 
to  sue  out  directly^  i.  195  e,  n.  (/).     See  tit.  Replevin. 
RETURN, 

of  writ,  when  it  should  be  stated  in  a  plea  of  justification  under,  i.  91  a.  92. 
REVERSION, 

at  common  law,  only  grantable  by  deed  or  fine,  i.  233  h.  n.  (3). 

passes  by  the  devise  of  "  all  other  my  lands  not  before  devised  or  ptherwise 

settled/'  L183.  n.(l). 
will  pass  by  general  words,  unless  it  distinctly  appears  that  the  settlor  or 

devisor  intended  to  exclude  it,  i.  183.  n.  (6). 
expectant  on  term  oi  years  —  the  heir  cannot  plead  the  term  in  delay  of  ex- 
ecution, when  sued  on  the  obligation  of  his  ancestor,  ii.  7  d. 
secusy  if  expectant  on  a  term  for  life^  ib.  7  e. 
whether  lessor  and  lessee  are  estopped  from  saying  that  the  lessor  had  no 

reversion,  ii.  418  c(  e. 
when  it  is  assets  in  the  hands  of  the  heir,  ii.  8  k.  et  seq.     See  tit  Assets* 
whenever  a  reikiainder  is  devised  in  contingency  the  reversion  in  fee  de- 
scends to  the  heir,  in  the  mean  time,  ii.  382. 

whether  in  any  case,  if  the  heir  be  tenant  for  life  (with  contingent  re- 
mainders in  tail  or  fee),  such  descent  of  the  reversion  does  merge 
the  estate  for  life,  and  destroy  the  remainders  ?  ii.  382,  382  a,  b. 
whether  in  any  case  the  reversion  is  executed  in  possession,  so  as  to 
entitle  the  husband  or  wifi^  of  the  tenant  to  curtesy  or  dower  ?  ib. 
assignment  of.     See  tit  Assignee.    Assignment. 

may  descend  on  a  man,  without  his  being  actually  seised  of  ity  ii.  7  e^f* 
8  A,  ^  9,  9  a. 

he  may  nevertheless  encumber  it  by  a  judgment  or  recognizance,  though 
it  will  not  be  assets  so  as  to  be  liable  to  his  bond,  ii.  9. 
a  grant  of,  when  it  shall  happen  after  the  death  of  tenant  for  life,  is  con- 
strued a  good  grant  of  the  present  reversion,  i.  152.  n.  (4). 
in  pleading  a  grant  of,  formerly  necessar}'  to  allege  attornment,  ii.  305  c. 
extendible  under  an  elegiU  ii*  69. 
action  for  injuries  to,  i.  322  e.     See  tit.  Reversioner. 
REVERSIONER, 

cannot  assign  or  devise  a  right  of  entry  accruing  from  a  forfeiture,  i.  319  a,  6. 

[But  see  ii.  388  «.  ib.  n.  («).] 
shall  have  an  action  for  injuries  done  to  real  property,  when  the  value  of  the 
reversion  has  been  thereby  lessened,  i.  322  e.  ii.  175 1,  k. 
and  this  must  appear  in  the  declaration,  i.  322  e,  n.  (A), 
the  omission  not  cured  by  verdict  i*  228  c.  n.  (m). 
what  are  injuries  to  the  reversion,  i.  322  e.  n.  {k).  ii.  258.  259.  n.  (o). 
by  impairing  evidence  of  title,  ii.  258.  259.  n.  (o). 
shall  not  be  afiected  by  any  presumption  of  a  grant  to  an  individual,  or  dedica- 
tion to  the  public,  from  enjoyment  without  his  acquiescence^  ii.  1 75/— t. 
175t.n.(rf). 

clauses  in  Lord  Tenterden'^  Act  on  this  head,  ii.  175 1,  k. 
entry  by,  to  avoid  a  fine,  i.  319.  et  seq.     See  tit  Fine. 

to  take  advantage  of  Kforfeiture^  i.  287.  et  seq.     See  tit  Forfeiture. 
when  he  can  have  waste,  ii.  251  a. 

case  in  the  nature  of  waste,  ii.  252  a. 
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REVOCATION, 

of  wills.     See  tit  Wills. 
RIENS  PAR  DESCENT, 

plea  of,  ii.  7  c.    See  tit.  Heir. 
RIGHT, 

of  action.     See  tit.  Action. 
of  entry.     See  tit.  Entry. 

may  descend,  but  is  not  assignable  or  devisable,  i.  319  a,  6. 

[but  see  contrd,  ii.  388  n.  t6.  n.  (ti).] 
when  it  must  be  taken  advantage  of,  i.  319  a,  ^.  n.  {d). 
invasion  of, 

an  action  may  be  supported  for,  without  proof  of  any  specific  injury, 
i.  3466.  ii.  11 4  6.  n.  (^). 

WRIT  OF, 

abolished  by  stat  3  &  4  W.  4.  c.27.,  ii.  45  h.  n.  {p). 

reserved  in  certain  cases,  ib,  i.  319  e.  n.  (t). 
can  only  be  brought  by  tenant  in  fee  simple  against  the  tenant  of  ike 
freehold  (at  the  least),  ii.  45  c. 

joining  a  stranger  does  no  hurt,  ih. 
if  brought  on  demandant's  oum  seisin^  it  must  be  brought  within  thirty 
years;  if  on  the  seisin  of  his  ancestor  ^  within  sixty  years,  stat.  32  H.8. 
ih, 
a  purchaser  cannot  bring  it,  unless  on  his  own  seisin,  ii.  45^1 
coTnmencefnenty 

the  action  is  best  commenced  by  suing  out  a  writ  returnable  im- 
mediately into  the  Common  Pleas,  ii.  45  h. 

the  old  method  of  commencing  in  the  court  baron,  &c.  is  un- 
necessary, ib. 
it  was  never  commenced  in  the  court  baron  for  lands  held  of 
the  king  in  chief,  ii.  45  c. 
it  is  a  writ  of  right  close^  and  the  words  *'  quia  dominus  remisit 
curiam**  superfluous,  ii.  45  6. 
the  pracipe  and  writ  thereon^  ii.  45  <?. 

how  kept  in  operation  so  as  to  save  the  Statute  of  Limitations, 
ii.  45  h.  n.  (/>). 
the  summonsy  ii.  45  c. 

proclamation  of  it  under  stat  31  Eliz.,  ib, 
the  summons  not  actually  made,  ib.    See  43  a.  and  tit.  Dower. 
non-summons,  wager  of  law  of,  by  tenant,  ii.  45  c. 
sheriff's  warrant,  ii.  45  c.     See  abo  tit  Dower, 
sheriff's  return,  ii.  45  c.     See  also  43  a,  b,  and  tit.  Dower, 
essoin, 

may  be  entered  on  the  fourth  day  after  the  return  of  the  summons, 
ii.  45  c, 

must  be  in  person  and  not  by  attorney,  ib. 
adjournment  of  the  essoin  by  demandant,  ib. 

is  to  the  fourth  return,  ii.  45  d, 
if  the  action  be  against  joint-tenants,  coparceners,  or  tenants  in 
common,  each  is  entitled  to  one  essoin,  and  they  may  have  than 
seriatim,  ii.  45  d. 
simul  et  vicissim,  orfourcher,  by  joint- tenants,  &c  ii.  45  d* 

stat  of  Westminster  and  Glocester  thereupon,  ib. 
if  tenant  does  not  enter  it  on  the  fourth  day  after  the  return  of  the 
summons,  demandant  may  on  the  next  day  enter  a  ne  redp 
ib.     See  also,  43  b,  and  tit  Dower, 


INDEX  TO  THE  NOTES.  699 

RIGHT,  continued. 

WRIT  OF,  continued, 
grand  cape^ 

should  issue^  if  tenant  does  not  appear  at  the  return  of  the  sum- 
mons, or  enter  an  essoin,  or  if,  after  having  entered  an  essoin^  he 
appear  not  at  the  adfournmenty  ii.  45  d. 

for  other  things  respecting  the  grand  cape^  see  43  6,  c.  and 
tit  Dower. 
the  tenant  is  not  actually  turned  out  by,  but  the  writ  must  be  ex- 
ecuted by  service  on  him  fifteen  days  before  the  return,  ii.  45  d. 
there  may  be  an  o/to^  and  a  pluries  grand  cape,  ib. 
if  tenant  does  not  appear  at  the  return,  the  land  strictly  is  lost,  but 
demandant  may  wave  the  default,  and  usually  does,  ib. 
petit  cape, 

whether  it  be  necessary  to  sue  one  out,  on  default  by  tenant  after 
mise  joined,  ii.  45  m. 
view  before  the  count,  ii.  45  d,  e. 
count, 

form  of  it,  on  demandant's  own  seisin,  ii.  45  e. 
on  the  seisin  of  his  ancestor,  ii.  45  e, 
must  shew  how  he  is  heir,  ib. 

great  accuracy  necessary  in  this  matter,  ii.  ^e,f. 
an  actual  seisin  in  demandant  or  his  ancestor  by  taking  the  esplees 
must  be  shewn,  ii.  45/,  g. 

it  must  appear  on  the  face  of  the  count  that  the  ancestor  was 

seised  within  sixty  years,  ii.  45/  n.  («). 
exceptions  —  particular  tenants,  and  assignees  of  bankrupt, 
ii.  45^.  n.  (t). 
amendments  of,  not  allowed,  ii.  45/  ib.  n.  (r). 
nor  discontinuances^  ib. 
view  after  count, 

allowed^  and  also  after  a  general  imparlance,  ii.  45^.    [but  see 

n.  (tt).] 
form  of  demanding  view,  ii-  45^. 
writ  of  view  sued  put  by  demandant,  ib. 
its  form,  ii.  45  h. 
its  return,  ib. 
after  a  view  granted,  the  tenant  is  again  entitled  to  an  essoin,  and 

must  count  de  novo,  ib. 
tenant  may  imparl  at  the  day  given  by  the  essoin  after  the  view, 

ii.  45A. 
being  a  dilatory,  it  shall  not  be  granted,  unless  where  necessary,  ib. 
aid^prager, 

if  the  tenant  be  only  seised  for  life,  he  ought  to  pray  him  in  re- 
mainder (or  reversion),  in  tail  or  fee,  in  aid  to  defend  the  land, 
ii.  45  A. 
if  he  neglect  this,  it  is  a  forfeiture,  ib. 
entry  of  aid-prayer,  its  form,  ii.  45  h,  i. 

writ  of  summoneas  ttdjungendum  auxilium  sued  out  by  tenant,  ib. 
its  form,  ii.  45 1. 

iipragee  make  two  defaults,  judgment  is  given  that  tenant 
answer  alone,  ib. 

form  of  entering  such  judgment,  ii.  45  k. 
prayee  is  entitled  to  an  essoin,  ii.  45 1. 
he  may  after  joining  in  aid  vouch  to  warranty,  plead  in  bar, 
or  join  the  mise  on  the  mere  right,  ii.  45 1,  ^ 
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RIGHT,  continued. 

WRIT  OF,  continued* 

aidffrayeTf  continued. 

18  a  dilatory  plea^  and  must  be  verified  by  affidavit  under  4  Ann^ 

ii.  45  A- 210/ 
cannot  be  pleaded  in  another  term  ^ter .  a  general  imparlance, 

ib. 
demandant  may  counterplead  the  truth  of  it,  ii.  45  k. 

judgment  against  tenant,  on  an  issue  in  fact  on  the  counter- 
plea,  is  peremptory  and  final,  ii.  45  A.  n.  (xy. 

secust  if  there  be  a  demurrer  to  the  aid-prayer,  and 
judgment  for  demandant,  ib* 
special  picas, 

nothing  need  be  pleaded  but  a  collateral  warranty^  ii.  45  m.  tft. 
n.  (c). 

but  tenant  may  plead  several  other  matters,  BBjine  levied  with 
proclamations,  devise  by  ancestor  of  demandant,  or  former 
recovery  by  same  tenant  from  same  demandant,  ii.  45  n. 
it  is  the  safeH  vray  to  join  the  mise  on  the  mere  right,  and 
give  the  special  matter  in  evidence,  but  the  least  expe- 
ditious, ib. 
the  grand  assize,  \\  AiSk. 

is  a  jury  of  twelve  joined  to  four  knights,  ib. 
why  calledyotntii^  the  mise  on  the  mere  right,  ib* 
is  to  determine  the  right  of  property  only,  not  that  of  posses- 
sion, ib. 
process  thereupon,  ib. 

summons  of  the  knights,  ib. 

form,  ib. 
the  nisi  prius  clause  must  be  in  the  alternative,  4i5k,L 
and  the  sheriff's  return  should  state  this,  ii.  45  Z. 
if  it  be  omitted,  and  the  knights  come  up  to  Wesimin' 
ster,  the   court  will   not  compel  them  to  be  sworn, 
before  their  expences  are  paid,  ii.  45  /.  n.  (y). 
if  there  be  a  nisi  prius  clause,  the  sheriff  may  summon 

the  knights  from  among  the  grand  jury,  ib. 
alias  and  pluries  summons,  ii.  45  /• 
the  demandant  cannot  quash  a  writ  of  summons  irr^ulariy 

executed,  ii.  45  /.  n.  {y). 
the  venire  fitcias  and  habeas  corpora  recognitorum,  ii.  45  Jl 
must  be  in  the  alternative,  ib. 
challenging  the  knights,  ii.  45  m.  ib.  n.  (2;). 

if  there  be  not  four  knights  in  the  county,  the  sheriff  may 

return  others,  ii.  45  /. 
return  not  traversable,  ii.  45  m.  n.  {z). 
summons  for  another  knight,  when  one  is  ill,  ib. 
challenging  those  chosen  by  the  knights  to  complete  the  jury,  ift. 
sixteen  recognitors  are  sworn,  ii.  45  m. 
trial, 

may  be,  and  usually  is,  at  the  assizes,  ii.  45  L 
the  tenant  begins  his  case,  ii.  45  m. 

but  if  tenant  tenders  the  demy-marh  in  court  at  the  time, 
the  demandant  must  then  begin,  ii.  45  m.  t&.  n.  (a), 
but  it  seems  the  demy-mark  ought  to  be  tendered 
at  the  time  of  joining  the  mise,  ii.  45  m. 
the  jury  cannot  find  a  special  verdict,  ib. 
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RIGHT,  continued. 

WRIT   OF, 

judgment  for  demandant  on  a  verdict,  ii.  45  m, 

upon  default  after  mise  joined  —  whether  a  petit  cape  be  neces- 
sary, ib, 
for  tenant  on  a  verdict  or  nonsuit,  its  form,  ii.  45  9i.     [But  see 

n.  (cOO 
for  husband  and  wife,  tenants,  where  they  have  joined  the  miee 

in  right  of  the  wife,  ib, 
as  in  case  of  a  nonsuit,  ii.  45  it.  n.  (d). 
trial  by  a  common  jury, 

in  Walesy  formerly,  upon  a  mise  joined,  upon  the  mere  rights  on  a 
quod  ei  deforceat  in  the  nature  of  a  writ  of  right,  ii.  45  n. 

the  judgment  thereon  the  same  as  in  English  writs  of  rights 

collateral  issues  arising  from  special  pleas,  shall  be  so  tried, 

ib. 
cannot  be  had  upon  the  mise  joined  on  the  mere  right,  though 
both  parties  wish,  ii.  45  n.  n.  (e). 
coHs  and  damages^ 

none  can  be  recovered,  ii.  45  n. 
RIOT  ACT, 

action  against  hundredors  upon,  ii.  377,  377  a.     See  tit  Hundred. 
ROAD.     See  tit.  Way. 
ROOKERY, 

no  action  for  disturbance  of,  L  84.  n.  (h). 
RULE, 

of  court.     See  tit  Court 

submission  to  arbitration  by,  i.  327  c,  d.     See  tit  ArbUratUm, 
for  sheriff  to  return  process,  &c.  ii.  47  a.  61  A,  t.     See  tit  Sheriff. 
RULE  TO  COMPUTE,  ii.  lOTo, 
RUTHLAND, 
statute  of, 

a  quod  ei  deforceat  upon,  whom  it  may  be  brought  by,  and  in  what 
actions,  ii.  38. 


s. 

SALE,  (see  tit  Vendor  and  Purchaser,) 

of  crops,  i.  277  c.  n.  (/).     See  tit  Crops. 
of  land, 

when  it  may  be  rescinded,  i.  269  d. 

consequences  in  equity  of  entering  into  a  contract  for,  i»  277  h. 
of  goods, 

when  the  contract  must  be  declared  on  specially,  u  269  by  c.  n.  (nt). 
when  the  contract  may  be  rescinded,  ib.    [See  also  5  Scott,  N.  R.  902. 
Fitt  V.  Cassanet.     11  M.  &  W.  534.    Chapman  v.  Morton.^ 
by  the  vendee,  i.  269  c.  n.  (m\ 
by  the  vendor,  i.  269  (L  n.  (m).  ii.  47  u.  n.  (h\ 
evidence  in  mitigation  of  damages  of  breach  or  warranty,  ii.  150  b» 

n.  (m). 
when  a  sale  by  bailee,  kc.  shall  bind  the  true  owner,  ii.  47  c,  d^  n.  (/)• 
trover  by  vendee,  when  it  lies,  ii.  47  d.  n.  (y).  47  t  n.  (A), 
by  vendor,  iL  47  u.  n.  (A). 
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SALE,  continued. 

of  goods,  continued. 

of  stolen  goods»  ii.  47  A.  n.  (p).     See  tit  Stolen  Goods, 
action  on,  when  prevented  hj  the  sale  being  contrary  to  pariiamentarj 
provisions,  i.  S09  b.  n.  (b). 
or  by  seller's  knowledge  of  their  being  intended  for  illegal  pur- 
poses, ib, 
in  market  overt,  ii.  47  c^  d,  47  h.  47/>.     See  tit  Market  Overt. 
if  goods  are  sold  upon  conditions  to  be  performed  at  the  time  of  de- 
livery, and  the  goods  are  delivered,  but  the  conditions  not  performed, 
trover  will  lie  to  recover  them  back,  ii.  47  u.  n.  (A). 
SALVAGE, 

what  it  is,  ii.  207.    *   . 
SAMPLE, 

corn  sold  by  —  how  the  owner  of  a  market  shall  seek  his  remedy  for  the 
tolls  lost  thereby,  ii.  114  e.  n.  (e). 

a  prescription  to  take  toll  of  com  so  sold,  is  bad,  ib. 
SATISFACTION, 

acceptance  of  less  sum,  no  satisfaction  of  greater,  ii.  137  A. 
SCANDALUM  MAGNATUM, 

action  of,  is  not  a  mere  action  on  the  case,  but  founded  on  stat  2  Ric.  2., 
and  is  for  the  king  and  party,  ii.  101  c. 
SCHEDULE, 

the  caption  is  so  called,  when  the  indictment  is  annexed  to  it»  i.  306  a.  n.  (2). 
SCHOOLMASTER, 

assignment  to,  held  a  breach  of  covenant  not  to  suffer  any  trade  or  business 
to  be  carried  on,  i.  288  c.  n.  (d). 
SCILICET.     See  tit  Videlicet. 
SCIRE  FACIAS, 

why  so  called^  ii.  6. 

what  it  is,  ii.  7L 

a  judicial  writ,  ii.  6  a.  71. 

considered  in  law  an  action,  ib. 

and  in  the  nature  of  a  new  original,  ii.  71a. 
defendant  may  plead  thereto,  ii.  6,  6  a.  71  a. 
plaintiffs  attorney  cannot  sue  out  a  sci.fa.  without  a  new  warrant,  villa. 
no  necessity  for  an  order  to  change  attorney,  ib. 

is  ban«l  by  arelease.{°JS  ^^W  }«•  «'  ^^ 

an  action  within  17  Geo.  3.  c.  26.  (^Annuities)^  ii.  71  a. 

to  some  purposes  only  a  continuation  of  a  former  suit  ii.  71  a>  b.     See  also 

i.  291  c.  n.  (e), 
how  the  writ  should  conclude,  ii.  6  6.  n.  (2). 

if  defendant  dies  after  judgment,  against  his  executor,  t6. 
upon  a  recognizance,  ii.  6.  71 6|  c. 

against  terre-tenants,  ii.  7.  72  s.     See  tit  Terrc'tenants. 
.    when  Chancery  may  hold  plea  of  it,  ii.  6  a.  9  b. 

what  is  doitf  on  issue  thereon  joined  in  Chancery,  ii.  6  a. 
at  common  law,  ii.  71  c 

unnecessary  for  statutes-merchant  and  staple,  ib. 

joint  and  several,  ib. 

if  one  of  several  who  have  acknowledged  it  die,  the  sci.  fa.  must 

be  against  the  heir  and  terre-tenants,  and  the  survivors,  ii.  51. 
when  the  sum  is  made  payable  on  several  days,  ii.  71  e. 
in  what  cases  it  is  necessary,  ii.  6  a.  71  c. 

mistake  in  writ  by  using  the  word  "  recovery  "  instead  of  "  recog- 
nizance," ii.  9  d.  n.  (6). 
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SCIRE  FACIAS,  continued. 

upon  a  recognizance,  continued* 

against  bail  to  the  action,  ii.  71  c,  d^  et  seq.    See  tit  BaiL 

cannot  be  had  till  a  ca.  5a.  against  principal  be  iasued,  and  nan 

est  inventus  returned,  ii.  71  c^ 
when  it  lies,  ii.  Tid.et  seq. 
out  of  what  court  it  must  issue,  iL  72  a, 
venucy  where  to  be  laid,  ii.  72  6. 
by  whom  drawn  up,  ib* 

declaration  in  case  of  the  death  of  one  of  the  conusors,  ib. 
against  bail  in  error,  ii.  72  c. 

out  of  what  court  it  must  issue^  ib. 
hj  whom  made  out,  ib, 
what  it  recites,  ib. 
limitation  of  by  stat  8  &  4  W.  4.  c.  42.,  ii.  67  a.  n.  (A), 
for  fresh  breaches  under  8  &  9  W.  3.,  i.  58  A.  ii.  72^. 
what  it  should  recite,  i.  5S  A. 
costs  allowed,  whether  defendant  plead  or  not,  ib. 
on  a  judgment, 

against  terre-tenants,  ii  7.  72  s.     See  tit  Terre-tenants. 
must  be  brought  in  the  county  of  the  original  action,  ii.  72  ;r. 
by  and  against  the  same  parties,  ii.  19,d.et  seq. 
after  a  year  and  a  day,  ii.  72  d^  e. 

given  by  stat  Westm.  2.,  ii.  72  d. 

but  qu.  whether  it  lay  at  common  law,  ii.  6. 
year,  how  computed,  ii.  72  d. 
statute  extends  to  ejectment,  ib. 
when  not  necessary,  ii.  72  dy  e. 

where  defendant  brings  error,  ib. 

where    the   judgment    is   with    a    cesset   executio,    ii. 

72  «. 
where  execution  suspended  by  agreement,  ii.  72  e.  n.  («). 
where  defendant  has  obtained  an  injunction,  ii.  72  e. 
where  Ji.  fa.  or  ctu  sa.  is  taken  out  within  the  year,  and 
continuances  entered,  ib. 

how  continuances  may  be  entered,  t6» 
it  is  not  necessary  that  the  first  writ  should  be  re- 
turned and  filed  within  the   year,   ii.   72  e,  / 
n.  (ar). 
is  necessary  in  elegitf  ii.  72/.  n.  (a), 
execution   sued   out  without,  is   not  void  but  voidable,  ii. 
6  a. 
after  seven  years,  ii.  72/ 
after  ten  years,  ii.  72/.  n.  (A), 
after  fifteen  years,  ib. 
after  twenty  years,  ib. 
out  of  what  court  it  must  issue,  ii.  72/ 
form  of,  t^.  s 

upon  judgment  of  an  inferior  court,  ib. 
for  demands  arising  after  judgment,  ii.  72^.    See  tit  Breaches. 
to  have  execution  of  future  efiects,  ii.  72^,  A,  i. 

of  bankrupts,  ii.   72  o,  A.  t«. 

n.(rf). 
of  insolvent  debtors,  ii,  72 1. 
ib.n.(/). 
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SCIRE  FACIAS,  continued. 
on  a  judgment,  continued. 
V    hj  or  against  different  parties,  ii.  72 1. 

general  rule  as  to  when  necessary,  ii.  6,  6  a.  72 1. 
in  cases  of  survivorship,  iL  51.  72 1,  k. 
pending  the  suit,  iL  72  k. 

common  law  doctrine  of  abatement,  ib. 
alteration  by  stat.  8  &  9  W.  3.,  ib. 
between  judgment  and  execution,  ii.  51.  72i^  /L 

if  one  of  two,  against  whom  judgment  is  recovered, 
die,  the  plaintiff  can  have  a  ^.  fa.  against  the 
survivor  alone,  iL  51.  n.  (4).  72  L 
but  he  may  have  a  wi.  fa.  against  the  heir  and 
terre-tenants  of  the  deceased,  and  also  against 
the  survivor ;  and  after  judgment  on  the  sd. 
fa.  he  may  have  2Lji.fcu  against  the  survivor 
only,  or  an  elegit  against  both,  ii.  51.72  L  s. 
in  case  of  marriage,  iL  72  A  »i*  72  m.  n.  (t). 

case  where  feme  sole  defendant  marries  after  suit  com- 
menced, but  before  trial,  iL  72  /•  n.  (g). 
where  interlocutory  judgment  is  obtained  against  feme 
sole,  who  marries  before  final  judgment,  ii.  72l,m.  n.  (k). 
ejectment  against  feme  sole,  who  marries  before  verdict, 

ii.  72  m.  n.  (A), 
case  where  feme  sole  recovers  judgment  and  marries,  and 
dies  before  her  husband,  iL  72  m.  n.  (t). 
in  case  of  bankruptcy,  ii.  72  m,  n. 
in  case  of  death,  iL  72  n — t. 

before  final  judgment,  ii.  72  » — r. 
Stat  17  Car.  2.  c  8.,  iL  72 «. 

death  between  verdict  and  judgment,  what  is 

considered,  iL  72  n.  ib,  n.  (»). 
when  judgment  can  be  said  to  be  entered^  iL 
72o.   But  see  3  G.  &  D.  477.  Pierce  v,  Devey. 
the  statute  not  confined  to  such  actions  as  would 
have  survived  to  the  executor,  ii.  72  ».  n.  (n). 
the  statute  does  not  apply  to  nonsuits,  ib. 
death  of  lessor  of  plaintiff  or  defendant  in  dect- 
ment,  not  within  the  statute,  ii.  72  o.  n.  (n). 
how  judgment  entered  on  this  statute,  ii.  72  n,  o. 
it  will  bind  the  terre-tenant,  ii.  72  o.  n.  (p). 
form  of  sci.fa.y  iL  72  o. 
Stat.  8  &  9  W.  3.  c.  11.  s.  6.,  ii.  72  o,  p. 

death  between  interlocutory  and  final  judgment, 

ii.  72  p,  q. 
construction  of  statute,  ii.  72 p.  n.  {q).  72  q. 
form  of  8ci.fa.  under,  ii.  72  q. 
form  of  judgment  under,  ii.  72  r.  ib.  n.  (r). 
after  final  judgment,  ii.  72  r. 

by  or  against  personal  representatives,  iL  72  r,  «. 
by  or  against  administrators  de  bonis  non,  ib. 
in  case  of  judgment  against  the  public  officer  of  a  banking 
company,  ii.  72  i.  n.(s).     [See  also  72  dd.  n.  (A).] 

necessary  only  when  execution  issues  against  a  partner, 

not  where  against  the  officer,  ib, 
when  and  how  to  be  issued,  &c.,  ib. 
second  sci,fa.,  iL  72  dd.  n.  (k). 
pleas  to,  ib. 
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SCIRE  VACI AS,  continued. 
on  a  judgment^  continued, 

is  barred  by  sheriff's  seizure  of  defendant's  goods  under  a  Ji.  fa^  al- 
though the  sheriff  has  not  satisfied  the  plaintiff,  or  return^  the  writ, 
ii.  47  a.  n.  (1). 
on  a  judgment  or  recognizance  against  heir,  ii.  7.  et  seq.  72  s,  t  See  tit  Heir. 

against  terre-tenants,  ii.  7.  72  s,     See  tit 
TerrC'tenants. 
in  proceedings  in  replevin,  when  defendant  elects  to  proceed  at  common 
law,  or  the  distress  was  not  for  rent,  i.  195  a,  A,  c. 
against  the  pledges,  on  a  return  of  nihii  to  a  capias  in  withernam, 

i.  195  a,  h. 
against  the  sheriff  himself,  on  a  return  of  nihil  to  a  writ  to  take  the 
pledges'  cattle,  t&. 
tlje  best  way  is  to  bring  an  action  against  the  sheriff,  on  the  return 
of  elongata  to  the  retofTiOy  without  suing  out  either  of  these 
sci.fiUi  i.  195  6,  c. 
by  tenant  by  elegit  after  an  eviction,  ii.  68  e. 

out  of  what  court  it  should  issue,  tb. 
upon  a  writ  of  error  to  reverse  a  fine  or  recovery,  ii.  98.  n.  (t). 
to  vacate  a  writ  of  elegit  for  a  defect  on  the  face  of  the  sheriff's  inquisition, 

ii.  69  e.  n.  (S> 
to  have  execution  for  assets  come  to  executor's  hands  since  judgment  re- 
covered, i.  336  b.     See  tit  Executors, 
when  the  judgment  of  an  inferior  court  has  been  removed  into  K.  B.  by 

certiorari,  ii.  72/. 
against  s^  judge* s  executors  to  certify  a  bill  of  exceptions  he  has  sealed, 

ii.  71  h. 
against  sheriff  upon  his  return  to  9kJLfa,,  ii.  716.     See  tit  Sheriff. 
against  pledges  in  replevin,  after  a  return  of  an  elongatntf  ii.  71  & 
by  the  king's  grantee  of  a  felon's  goods,  i.  271  6. 
aid  rehabendam  terram,  ii.  72^ 

cannot  be  had  without  a  tender  in  court  of  the  residue  owing, 

ii.  72 ff. 
where  it  lies,  ii.  72 jf.  n.  (6). 
where  it  is  necessary,  ii.  72  gg. 

no  one  can  have  it  but  the  conusor  or  defendant,  ii.  72  hh.     See  also 
tit  Elegit 
to  repeal  letters  patent,  iL  72  u, 

when  two  patents  are  granted  of  the  same  thing,  tft. 
when  granted  on  a  fraud  or  false  suggestion,  ib. 
when  granted  of  a  thing  not  grantable,  ib. 
on  forfeiture  of  office,  tb. 
when  granted  to  the  prejudice  of  another,  ib. 
where  it  may  be  sued  out,  ib. 
at  whose  suit,  ib. 

memorial  to  obtain,  ii.  72  x.  n.  (t). 
entering  caveat  against,  t6. 
form  of  it,  ii.  72  u. 

judgment  by  confession  or  default,  ib. 
demurrer,  ib. 

staying  proceedings,  ii.  72  x.  n.  {t).  ib.  n.  (y).  72  y. 
generallg, 

when  New  Rules  applicable  to,  ii.  72  aa.  n.  {e). 

amendments  oft  when  allowed,  ii.  72  x,  y.  i6.  n.  (y).  n.  {z),  n.  (a). 
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SCIRE  FACIAS,  continued, 
generally, 

sheriff's  return,  iL  72  y. 
scire  fecij  ib, 
nihiiy  ih. 

against  the  heir  and  terre-tenants.     See  tit.  Heir  and  tit  Terre- 
tenants, 
nihil  as  to  one  party,  and  scire  feci  to  another,  ii.  72  y. 
aUas,  ii.  72  z. 

teste  and  return  thereof,  ib, 
return  of  nihiiy  ib, 

two  nihils  equivalent  to  scire  feci^  ib, 
summons  under  Reg,  Gen.  JET.  T.  2  W.  4.,  ii.  72  z.  n.  (e). 
leaving  writ  in  office,  ib, 
appearance,  ii.  72  ir. 
declaration,  ii.  72  ao. 

how  to  be  entitled,  ii.  72  aa.  n.  («). 

declaration  against  one  upon  sci.fa,  against  two,  irregular,  ii.  72  aa. 

n.(rf>     ,       ^ 
venue»  iL  72  x.  ib,  n.  (x), 
pleas, 

in  abatement,  ii.  72  bb, 
in  bar,  ii.  72  bb,  cc, 
by  bail,  ib, 

by  executor,  ii.  72  dd, 
nul  tiel  record,  ii.  72  cc 

what  it  puts  in  issue,  ii.  72  a?,  n.  {x). 
payment  (since  stat  Ann.),  ii.  48  a,  72  cc, 
release,  ii.  72  cc, 

execution  under  hji.fa,,  ib.     See  also  n.  (A), 
or  elegit,  ii.  72  cc, 
or  CO,  sa.,  ib, 
fi,fa*  issued  but  not  returned,  ii.  72  c^.  n.  (A), 
pendency  of  writ  of  error,  not  pleadable,  ii.  72  oc.  n.  (It), 
nonjoinder  of  shareholders  in  banking  company,  ii.  72  dd, 

n.  (A)  and  n.  (/). 
nothing  can   be  pleaded  which   might  have  been  pleaded 
to  the  original  action,  i.  219  c,  r/.  ii.  72  cc,  dd.    See  also 
n.(/). 
defendant  may  plead  several  matters,  ii.  72  Ih,  n.  (/). 
relief  of,  by  auditd  guereld,  ii.  72 ec. 
after  scire  feci  or  two  nihils^  ib, 
damages,  ii.  72  ee, 
costs,  ii.  72ee,ff, 

payable  by  plaintiff  on  quashing  his  own  writ,  ii.  72  ff,  n.  (r). 
judgment,  ii.  72  z^  aa, 

can  only  be  prayed  by  attorney,  ii.  71  a. 
by  default,  ii.  72  z. 
award  of  execution,  ii.  72  aa, 

execution  for  the  whole  against  one  out  of  two,  ib, 
after  the  death  of  a  party  in  a  writ  of  error,  ii.  101 1,  u, 
error  upon,  in  what  cases  it  lies  to  the  Exchequer  Chamber,  iL  71  a, 
ib,  n.  (z),  101  c. 

in  what  cases  bail  is  necessary,  ii.  101  n.  n.  (e). 
ad  audiendum  errores,  ii.  101  u,  y,  ib,  n.  (6). 
guars  restitutionem  non,  ii.  101  gg. 
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SCIRE  FIERI, 

enquiry,  i.  219  a. 

its  history  and  purpose,  ib, 

may  still  be  resorted  to,  but  an  action  of  debt  suggesting  a  devastavit 

is  usually  substituted  for  it,  ib, 
no  costs  are  allowed  in,  unless  the  executor  appears  and  pleads  to  the 

sci,fa,y  ib,  [But  see  n.  (t).] 
general  rules  common  to  it,  and  debt  suggesting  a  devagtavitj  i.  219  e. 
SCOLD, 

common,  an  indictment  against,  may  be  general,  ii.  308.  n.  (a).  , 

SCOTCH  BANKRUPT, 

assignee  of,  cannot  sue  in  his  own  name,  i.  210.  n.  (a). 
SCOTCH- BOND, 

assignee  of,  may  sue  here  in  assumpsit  in  his  own  name,  i.  210.  n.  (a). 
SCOTLAND, 

marriage  in,  validity  of,  to  be  tried  by  a  jury  on  an  is^e  of  ne  trnques  ac- 

couplet  Sfc.y  ii.  44  c. 
absence  in,  no  bar  to  the  Statute  of  Limitations,  ii;  121  a.  n.  (g\ 
SEA  BANKS,  WALLS,  &c: 

liability  of  a  corporation  to  repair,  ii.  158^.  n.  (/). 

a  landowner  may,  by  prescription,  be  liable  to  repair,  though  destroyed  by 
tempest,  ii.  160.  n.  (u). 
SEALING, 

of  a  bond  or  deed, 

when  it  shall  be  intended,  i.  291,  291  a.  820.  n.  (3). 

distinction  between  bond  and  recognizance,  i.  291  c.  n.  (e).  ii.  72  b. 
what  shall  be  a  sufficient  averment  of,  i.  291)  291  a.  ii.  62. 
defect  aided  by  admission  of  the  other  party,  L  291. 
SEAMEN'S  WAGES, 

action  for,  must  be  commenced  within  six  years,  ii.  121  & 
SECOND  DELIVERANCE, 

writ  of,  i.  195/.     See  tit  Replevin, 
SECTA  AD  MOLENDINUM,  ii.  114e. 

abolished  by  stat.  3  &  4  W.  4.  c.  42.,  ib.  n.  (k\ 
SEISIN, 

the  allegation  of  seisinin  fee  includes  an  occupation,  L  222.  n.  (a).  ii.rl  14dl  n.  (A), 
by  an  averment  of  seisin  is  understood  sole  seisin,  and  a  traverse  may  be 

taken  accordingly,  ii.  10.  n.  (14). 
pleading,  i.  222.  n.  (a),  ii.  114  d.  n.  (A).     See  tit  Pleading, 

of  baron  and  feme,  i.  253.  n.  (4).  ii.  283.  n.  (1). 
writ  of,  in  suffering  a  recovery,  ii.  42  e.     See  tit  Recovery, 
SEQUATUR  SUB  SUO  PERICULO, 

writ  of,  ii.  31  a.  32. 
SERVANT, 

character  of, 

master  not  liable  to  an  action  for  refusal  to  give  any,  i.  130  a.  n.  {d). 
for  other  things,  see  tit  Master  and  Servant 
justification  as,  in  trespass,  &c.  the  command  may  be  traversed,  i.  347  c^  d, 
347  d,  u,  (c). 

case  where  act  commanded  is  lawful  in  country  where  done,  but  violates 
English  law,  i.  347  e,  n.  (/). 
SESSIONS, 
quarter, 

disobedience  to  an  order  of,  is  indictable  at  common  law,  i.  135  c. 
in  what  cases  proceedings  on  penal  statutes  will  lie  at  i.  Sl2b, 
have  an  original  jurisdiction  to  discharge  apprentices,  i.  316.  n.  (4). 
See  tit  Apprentice, 
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SET-OFF, 

the  plea  of,  an  exception  to  the  rule  that  a  plea  bad  in  part  is  bad  for  the 

whole,  i.  28.  n.  (d)^ 
plea  of,  indivisible,  i.  28.  n.  (d). 

unless  there  are  other  pleas,  which,  with  it,  cover  the  whole  demand  of 
plaintiff,  tft. 
plea  of,  —  one  sum  may  be  pleaded,  to  all  the  sums  claimed,  or  to  a  parcel 

of  them,  i.  S3  A. 
replication  to  plea  of,  as  to  parcel,  —  satisfaction,  concluding  with  an  aver- 
jnent, — as  to  residue,  not  indebted,  concluding  to  the  country — ill,  L  338. 
n.  (r). 
plea  of,  to  a  count  on  a  special  agreement,  i.  109.  n.  (a), 
if  an  ostensibly  sole  partner  join  domumi  partners  as  co«partners,  this  shsD 

not  oust  the  defendant  of  his  set-off,  i.  291  L  n.  (f). 
by  and  against  surviving  partner, 'ii.  117  ft,  c.  n.  (/). 
Statute  of  Limitations  must  be  pleaded^  if  to  be  relied  on  as  an  answer  to, 
L  283  a.  n.  (b). 
SETTLEMENT, 

gained  by  an  alien  amy,  who  occupies  a  house  of  the  yearly  value  of  10/. 

for  fortv  days,  i.  8. 
not  gained  by  an  apprentice  if  he  has  not  executed  the  deed  of  apprentice- 
ship, i.  313a.n.  (&). 
SEVERAL  COUNTS  OR  BREACHES, 

averment  of  identity  of  trespasses  laid  in  several  counts,  iL  5  A*  n.  (b). 
entire  damages  given  on  all,  where  one  is  bad,  a  venire  de  novo  must  issue, 
.  ii.  171  a.  ib.  n.  (a),  n.  (b). 
SEVERAL  PASTURE.     See  tit  Sole  and  Several  Pasture. 
SHERIFF, 

erroneous  process  directed  to, 

he  is  protected  in  executing  it,  ii.  101  hh,  193  a.  n.  (a), 

but  a  bailiff  of  a  franchise,  to  whom  a  sheriff's  writ  is  erroneouslj 

directed,  is  not  protected,  ib. 
the  sheriff  of  a  county  palatine  is  protected,  ib, 
process  on  erroneous  judgment, 

the  sheriff  cannot  shew  the  error  to  defend  himself  in  an  action  for 
escape,  ii.  101  hh. 

distinction  between  an  erroneous  and  void  judgment,  A. 
101 1,  n.  (q). 
justifying  under  final  process,  not  bound  to  shew  the  judgment,  i.  298.  n.  (e). 
protection  of,  by  the  courts, 

in  what  cases,  and  on  what  terms  it  shall  be,  is  discretionary,  iL  47  & 

by  interpleader  rule,  ib, 

in  executing  erroneous  process,  ii.  193  a.  n.  (a), 
bond  to, 

*<  to  be  a  good  prisoner  and  not  escape  "  is  good,  i.  161.  n.  (1). 
to  save  him  harmless  from  escapes,  is  illegal,  L  161. 
without  a  condition,  or  with  an  impossible  one,  is  void,  iL  60. 
to  save  him  harmless  against  a  false  return  o£Ji.fa.  is  good,  i.  161. 
and  so  is  a  bond  to  pay  money  into  court  at  the  return  of  tiJLfa., 
ib. 
if  issue  be  joined  on  the  bond's  being  for  ease  and  favour,  little  evi- 
dence will  be  sufficient,  i.  162.  n.  (2). 
any  thing  in  the  condition  against  stat  23  H.  6.  avoids  all  the  rert,  i. 
161. 
but  not  in  a  circumstance  about  which  the  stat.  is  only  directory, 
or  imports,  but  does  not  require,  ib. 
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Stat  23  H.  6.  c.  9.  (of  sherir^  bonds),  ii.  59>  59  a. 

a  public  Act,  ii.  155  a. 
bail  to,  (see  also  tit.  Baily) 

in  what  cases  he  must  take  bail,  ii.  59  a,  h. 

he  cannot  take  a  bail  bond,  but  only  a  recognizance,  from  persons 
arrested  by  him   under  process   issuing  for  an  indictment  at 
quarter  sessions  for  a  misdemeanor,  ii.  59  a. 
he  may  or  may  not,  at  his  discretion,  take  bail  upon  an  attach- 
ment^ ii.  59  a.  t^.  n.  {d), 
action  against  him  for  refusing  bail,  ii.  61  e,/  ib,  ^.  (m).  n.  (5). 
must  be  in  case^  ii.  61^1  n.  (5). 
cannot  be  brought  against  the  bailiffs  but  the  sheriff  only,  ii.  61/. 

n.(5). 
what  are  sufficient  sureties  for  the  bond,  such  as  to  give  a  cause  of 
action  for  refusing  it,  ii.  61/  n.  (/).  n.  (m). 
in  what  form  the  bail  must  be  taken,  ii.  59  h,  60,  60  a,  b. 
there  must  be  a  bond^  ii.  59  b, 

the  bond  must  be  executed  before  the  return  of  the  writ,  ii. 
60  a. 

it  is  void  if  executed  before  the  condition  is  filled  up,  ii. 
60  a.  n.(A). 
the  bofid  must  be  to  the  sheriff  himself  as  such  by  his  name 
of  office,  and  not  to  his  bailifis,  ii.  60. 

[but  a  bond  given  to  the  plaintiff  is  good,  though  not 
according  to  the  statute :  and  if  an  attorney  under- 
take to  appear  for  defendant,  the  court  will  attach 
him  if  he  do  not,  iL  60.] 
the  sheriff  has  a  right  to  have  two  sureties,  but  he  may  take 

the  bond  with  one  only,  ii.  61  /  n.  (5). 
the  condition  of  the  bond,  ii.  60,  60  a. 

what  informalities  and  variances  in  it  do  not  vitiate  the  bond, 
ii.  60,  60  a,  ft. 
assignment  of  bail  bonc^  to  plaintiff,  ii.  61.  et  seq.     See  tit  Bail. 

discharges  the  sheriff,  i.  161.  n.  (c).  ii.  61. 
action  upon  the  bail  bond  by  plaintiff,  ii.  61  b.  et  seq.     See  tit  BaiL 
no  action  lies  against  sheriff,  for  taking  insufficient  bail,  ii.  61/  n.  (6). 
action  against  him,  upon  mesne  process,  by  pluntiff, 

no  action  lies  for  letting  defendant  go  at  large,  if  bail  above  be  duly 

put  in,  ii.  61  tf.  n.  (t). 
action  for  not  arresting  when  he  might,  i& 
necessary  averments  in  declaration,  ib, 
actual  damage  must  be  shewn,  ib. 
no  action  lies  for  taking  insufficient  bail,  ii.  61/  n.  (6). 
lies  for  an  escape,  if  he  let  the  party  go  at  large,  without  taking  a  bail 
bond,  return  cqn  corpus^  and  has  him  not  at  the  return  of  the  writ, 
t.  e,  does  not  put  in  and  perfect  bail  in  due  time,  ii.  61  </.  n.  (4*). 
but  it  does  not,  (either  for  an  escape  or  false  return,)  if  he  put 
in  bail  before  the  expiration  of  the  rule  to  bring  in  the  body, 
ii.  61  dy  e.  n.  (4). 
in  actions  for  defaults  in  executing  mesne  process,  there  should  be 
three  counts,  1.  for  an  escape,  2.  not  arresting,  3.  not  assigning  the 
bail  bond,  ii.  61  6.  n.  (A).  154.  ' 
action  of  escape  against,  i.  35.  et  seq.    See  tit.  Escape. 
return  of  rescue  by  him,  ii.  345,  345  a.     See  tit.  Rescue, 
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attachment  against  him  upon  mesne  process,  ii.  61  f-^ 

no  proceedings  can  be  had,  if  defendant  surrender  before  the  return  of 

the  writ,  ii.  61  c. 
the  rule  to  return  the  writ,  ii.  61/,  ^.  n.  (7). 
proper  time  of  taking  out  the  rule,  ii.  61  ^. 
expiration  of  the  rule,  ii.  61/  g* 

the  rule  cannot  be  had  after  an  assignment  of  the  bail-bond,  ii. 
61  b.  61  g.  n.  (7). 

unless  the  bond  be  void,  ii.  61  g.  n.  (?)• 
the  rule  may  be  had,  after  sheriff  is  gone  out  of  office,  ii.  61 1. 
the  rule  cannot  be  had  where  the  writ  was  executed  by  a  special 
bailiff,  appointed  by  plaintiff,  or  under  special  directions^  iL 
61  ^.  n.  (7).  but  see  n.  (r). 
the  rule  must  be  served  personally  on  the  sheriff  or  under-sheriff, 
and  not  his  agent,  except  in  London^  Middlesex,  and  Surr^^ 
ii.  61  g, 
the  sheriff  must  return  the  writ  on  the  day  on  which  the  mle  ex- 
pires, and  if  he  does  not,  plaintiff  may  move  for  the  attachment 
the  next  day,  ii.  61  A. 
if  he  has  let  the  party  go  at  large  on  bail,  he  must  retam  e^ 
corpus,  ii.  57.  «.  (2).  61  A. 
rule  to  bring  in  the  body,  ii.  61  A,  t. 
when  it  can  be  had,  ii.  61  A.' 
its  service  and  expiration,  ib, 

it  cannot  be  had  after  a  recovery  against  sheriff  for  an  escape, 
ii.  61  A.  n.  (ar). 
nor  after  taking  a  cognovit  from  defendant,  ib. 
it  may  be  had  after  sheriff  is  gone  out  of  office,  ii.  61  i. 
object  of  the  rule  is  to  compel  sheriff  to  put  in  bail,  ii.  61  A. 
when  it  should  be  taken  out,  ii.  61  A,  t.  ib.  n.  (z).  n.  (A).*    ' 
if  the  sheriff  neither  bring  in  the  body,  nor  duly  put  in  and  perfect  bail, 
the  court  will,  (on  affidavit  of  the  service,  &c.)  grant  the  aUadkmeia, 
ii.  61 1. 

formerly  he  was  only  amerced^  ii.  57  a.  n.  (2). 
the  sheriff  shall  not  be  discharged  from  the  attachment,  but  upon 
payment  of  the  whole  debt  and  costs,  and  not  merely  the  sum 
sworn  to,  ii.  61 1.  but  see  61  A.  n.  (/). 
the  attachment  may  issue,  though  defendant  dies,  if  the  sheriff 

be  already  in  contempt,  ii.  61  A. 
under  what  circumstances,  and  upon  what  terms,  the  court  wOl 
set  aside  the  attachment,  ii.  61  A,  /L  ib,  n.  (A), 
action  against  bail  after  an  attachment  of,  ii.  61  A. 

the  officer  brings  it  in  the  sheriff's  name,  after  reimbursing  him,  ib. 
if  the  sheriff  took  no  bail-bond,  he  can  have  no  action  against  defend- 
ant, though  he  has  paid  the  debt,  ii.  61  /.  n.  (t). 
action  against,  for  taking  insufficient  pledges  in  replevin,  i.  ld5A. 
action  against,  for  taking  insufficient  sureties  in  a  replevin  bond,  when  the 

distress  was  for  rent,  i.  195  A.     See  tit  Replevin. 
return  of  cepi  corpus  by,  ii.  61  A.  ib.  n.  {t).     See  tit.  Cepi  corpus. 
ruling  him  to  return  a  writ  ofji.fa. 

he  may  be  ruled  by  either  plaintiff  or  defendant,  ii.  47  a. 

he  may  be  ruled  by  defendant,  though  there  has  been  no  sale  of  goods, 

but  a  payment  of  money  by  him,  ii.  47  a*  n.  (A), 
he  can  be  ruled  by  neither  plaintiff  nor  defendant  in  case  of  a  cot/^pro" 
mise,  ib. 

nor  till  aftei  the  object  of  the  writ  has  been  effected,  ib. 
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ruling  him  to  return  a  writ  oifi,f(i,,  continued, 

he  must  be  required  to  return  the  writ  within  six  months  after  the  ex- 
piration of  his  office  (stat.  20  Geo.  2.),  ii.  47  dd,  ee, 

the  months  are  lunar  months,  and  the  day  on  which  he  goes  out 
of  office  is  reckoned  one,  ii.  47  ee. 
his  return  to  9kfi.fa. 

need  not  specify  the  price  at  which   each  particular  article    seized 

sold,  ii.  47  a.  ii.  (6). 
if  the  property  in  the  goods  were  disputed,  the  court  would  formerly 
enlarge  the  time  for  making  the  return  till  the  right  were  tried,  or  one 
of  the  parties  indemnified  him,  ib, 

or  stay  the  proceedings  against  the  sheriff,  ii.  47  b.  n.  (b). 
^  but  now  relief  is  had  under  the  Interpleader  Act,  ib. 

if  he  returns  that  he  has  taken  goods  to  the  value  but  retains  them,  a 
set.  fa,  lies  against  him  to  have  execution  of  the  money,  ii.  71  b. 
so  if  he  return  that  He  has  seized  goods  to  a  certain  value,  and 
sold  part,  but  the  rest  were  rescued,  ii.  71  b. 
•return  of  rescue  of  the  goods  taken,  ii.  344.     See  tit  Rescue. 
if  he  return  that  he  has  taken  goods  to  the  value,  for  which  he  had  not 
found  buyers,  no  set.  fa.  can  issue^  for  it  is  a  good  return,  ii.  47  ee.  71  b. 
but  the  sheriff  thereby  charges  himself  to  the  value,  ii.  47  ee. 
a  distringas  should  thereupon  issue,  ii.  47  ee. 

if  he  make  the  same  return  to  the  distringas,  and  continue  in 

office,  the  plaintiff  may  sue  out  &  venditioni  exponas,  ii.  47  ee. 

a  judge  may  order  a  return  of  it  in  vacation,  ii.  47  ee. 

n.(6). 
the  sheriff  may  sell  without  it,  ib. 
form  of  the  writ,  ib. 

if  the  sheriff  does  not  pay  the  money  at  the  return  of 
the  writ,  plaintiff  may  have  a  distringas  against  him, 
directed  to  the  coroners,  ii.  47^ 
if  the  sheriff  does  not  sell  between  the  teste  and  return 
of  the  distringas  against  himself,  he  will  forfeit  issues 
to  the  amount  of  the  debt,  ib. 
if  goods  were  not  taken  to  the  value  of  the  whole  debt, 
the  plaintiff  may  have  a  venditioni  exponas  for  part 
and  9kji.fa.  for  the  residue  of  the  same  writ,  ib. 
the  court  will  not  attach  the  sheriff  for  returning  to  a 
venditioni  exponas  that  he  had  not  found  buyers  for 
part  of  the  good^,  ii.  47  ee.  n  (a). 

how  far  the  court  will  increase  the  issues, 
ii.  47  ee.  n.  (a), 
if  the  plaintiff  lies  by,  and  omits  to  sue  out  a  venditioni 
exponas,  and  the  sheriff  after  the  above  return  deliver 
the  goods  to  the  assignees  of  defendant,  who  has  be- 
come bankrupt,  plaintiff  cannot  have  a  distringas,  ii. 
47  ee.  n.  (a). 
if  to  a  venditioni  exponas,  the  sheriff  return  that  the 
goods  were  taken  by  his  predecessor,  a  distringas  nuper 
vicecomitem  should  be  sued  out,  ii.  47  dd. 
form  of  a  distringas  nuper  vicecomitem,  ib. 
if  the  plaintiff  consent  to  the  sheriff's  abstaining  from  selling 
the  goods,  and  the  sheriff  ^o  out  of  qfflhe,  the  plaintiff  can- 
not afterwards  have  a  distringas   against  him,   ii.  47  ee. 
n.  (a). 

Sf  2 
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his  return  to  eLji.fa^  continued,  . 

the  plaintiff  may  bring  case  against  the  sheriff  for  not  selling  within  a 
reasonable  time,  ii.  4f7ff.  n.  (c), 
his  return  to  &^.fa.  de  bonis  tesUUoriSi  i.  219.  n.  (8). 

proof  necessary  to   support  a  return  of  devastavit  by  the   executory 
i.  219  c.     See  tit.  Devastavit. 
in  action  for  false  return  to  Ji.fa.  against  goods  of  A.  and  J9.,  an  ayerm^it 

that  there  were  goods  of  A,  and  JB.^  &c.  is  divisible,  i.  286.  n.  (A), 
his  warrant, 

need  not  be  pleaded  to  have  been  under  his  hand  and  seal,  for  it  shall 
be  intended,  ii.  305  b. 

whether  a  delivery  of  the  writ  to  him  must  be  averred,  in  justify- 
ing trespass  under  his  warrant,  i.  298,  299. 
his  return  of  rescue  to  a  ca.  sa.,  ii.  345.  n.  (6).     See  tit  Rescue, 
his  return  to  a  sci.fa.  agaidst  the  terre-tenants  on  a  judgment  or  recogni- 
zance, ii.  9  d.  n.  (7).  n.  (8). 
goods  taken  in  execution  by, 

if  he  seize  and   sell  the  goods  of  a  bankrupt  after  a  secret  act  of 

bankruptcy,  the  assignees  may  bring  trover  or  indebitatus  assumpsit 

agaihst  the  person  who  sued  out  the  writ  of  execution^  ii.  47  x.     [But 

see  n.  (m).     See  also  2  Dowl.  &  L.  174.   IVhitmore  v.  Greene,'] 

if  the  sheriff  had  no  notice  of  the  act,  and  has  paid  over  the 

money,  he  is  excused^  ib.     But  see  47  cc.  n.  (y). 
in  what  cases  the  sheriff  is  liable,  and  in  what  action,  ii.  47  c'c.t&.n.(y). 
where  the  judgment  is  on  a  warrant  of  attorney,  ib. 
if  €ifter  selling  them,  an  extent  be  delivered  to  him,  and  he  give  up  the 
money  to  the  crown,  the  plaintiff  may  bring  money  had  and  received 
against  him,  ii.  70^.  n.  (y). 

sectiSy  if  he  sold  under  the  extent,  though  wrongfully  preferring -it 
to  the  JL  fa.,  ib. 
an  action  of  debt  against  him  for  money  raised  under  SiJLfa,  is  not 

within  the  Statute  of  Limitations,  ii.  67  a,     [But  see  n.  (A).] 
trover  or  trespass  lies  for  him  against  any  person  who  takes  away  goodsy 
which  he  has  seized  in  execution,  ii.  47  a. 

he  nmst  continue  in  possession  in  order  to  maintain  the  action, 

ii.  47  b,  n.  (c). 
the  declaration  need  not  state,  that  he  has  paid  the  value  to  the 
plaintiff,  ii.  47  a, 
he  is  answerable  to  the  plaintiff  to  the  value  of  the  goods  taken  under  a 
Jufa,y  ii.  47  a.  .        . 

and  the  defendant  is  discharged,  though  the  sheriff  does  not  satisfy 
the  plaintiff,  or  has  not  returned  the  writ,  ib. 

but  it  is  no  actual  satisfaction  of  the  debt,  and  therefore  one 
obligor  cannot  plead  the  seizure  of  a  co-obligor's  goods  un- 
der z,fi,fa,,  ii.  47  a.  n.  {a). 
SHIP,  (see  tit.  Insurance,) 

the  buyer  of  a,  not  duly  conveyed  under  the  Register  Acts,  acquires  a  pro- 
perty sufficient  to  maintain  trover  against  a  stranger,  ii.  47  g»  n.  (m). 
tenants  in  common  of, 

one  took  away  a  ship  and  sent  it  to  the  West  Indies,  where  it  was  de- 
stroyed —  held  evidence  of  a  destruction  such  as  to  enable  the  other 
to  bring  trover,  ii.  47/?. 

the  mere  sale  of  a  ship  is  not  such  a  destruction,  ii.  47  p*  n.  (c). 
property  in,  how  proved,  ii.  203  d.  n.  (y). 
what  sort  of  ships  cannot  sail  without  convoy,  by  stat  38  Geo.  S.,  ii.  201  c. 
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SIC  UTERE  TUO,  &c. 

maxim  of,  applies  only  to  some  act  done,  i.  322. 

yrhether  it  applies  to  cases  of  withdrawing  support  from  a  neighbours  house, 
ii.  400  a.  n.  (a). 

in  case  of  fire,  i^. 
SIMILITER, 

want  of,  or  mistaken   addition  of,  whether  cured  by  verdict,  and  when 
amendable,  ii.  319  a.  319  a,  n.  (c\ 
SINGLE  BILL, 

debt  upon,  payment  may  be  pleaded  to,  under  stat.  4  Ann.  c.  16.,  ii.  48  a. 
SLANDER,  (t.  e.  Oral  Slander,) 

ACTION    FOR, 

in  what  cases  two  persons  may  join  in,  ii.  117  a,  h. 
it  will  not  lie  against  two  defendants,  ii.  117  c,  d. 

case  of  husband  and  wife,  ii.  \\1  d, 
in  what  cases  words  are  actionable  in  themselves,  i.  242  a,  h,  n.  {d), 
[See  also  Bloodworth  v.  Gray,  8  Scott,  N.  R.  9.] 
distinction  between  slander  and  libel,  i.  248.  n.  (3). 
instances  where  words  spoken  of  a  man  in  his  trade  or  profession 

have  and  have  not  been  held  actionable,  ii.  307  a,  b,  c,  n.  ((/). 
if  they  are  so  generally,  they  are  not  the  less  so,  because  they  are 
laid  to  have  been  spoken  of  plaintiff  as  a  candidate  for  a  seat  iu 
Parliament,  i.  243  a.  n.  (/). 
if  they  are  so,  but  the  plaintiff  ascribe  a  particular  meaning  by  an 
innuendo,  he  is  bound  to  prove  them  to  have  been  spoken  in 
that  sense,  i.  243  d.  n.  (/). 
it  is  not  actionable  to  say  to  a  man,  "  you  are  a  swindler,*'  i.  246  a. 
unless  it  were  spoken  of  him  in  his  trade  or  profession,  ii. 
307  o. 
words,  not  defamatory  in  their  nature,  are  not  actionable,  though 
followed  by  special  damage^  i.  243/.  n.  (o). 
the  declaration, 

must  shew  a  publication,  but  no  particular  words  are  necessary  for 
that  purpose,  i.  242.  n.  (1^. 

if  the  slander  was  in  a  foreign  language,  the  plaintiff  must 
aver  that  the  hearers  understood  such  language,  i.  242. 
n.  (1). 

it  must  be  set  out  in  the  original  tongue,  i.  242.  n.  (a), 
a  transkuion  must  also  be  set  out  in  the  declaration, 
i.  242  a.  n.(c). 
the  words  themselves  must  be  stated,  and  not  their  purport,  i.  242. 
n.  (a). 

same  rule,  where  special  damage  ground  of  action,  ib, 
old  form  of  count  "  crimen  felonia  imposuit,"  when  avail- 
able, ib. 

meaning  of,  and  how  supported,  ib. 
the  words  must  be  understood  by  the  court  in  their  plain  and 

popular  sense,  and  not  mitiori  sensu,  i.  242  a.  242  a.  n.  (d), 
malice  must  be  shewn,  but  the  word  **  maliciously  '*  is  not  exclu- 
sively proper,  i.  242  a,  b,  n.  (2). 

the  omission  is  helped  after  verdict,  i.  242  b. 
averment  of  the  words  having  been  spoken  by  defendant  "  of  and 
concerning  the  plaintiff/'  when  necessary,  i.  242  b,  n.  (3). 

omission,  where  cured  by  laying  a  colloquium  or  by  other 
introductory  words,  ib.  243  c.  n.  (^). 
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SLANDER,  continued. 

ACTION   FOR, 

the  declaration,  continued, 

innuendo,  its  nature  and  use,  i.  243,  243  a,  6,  c.  n.  (A),  n.  (s). 
n.  (k). 

when  it  can  or  cannot  be  rejected  as  surplusage,  i.  243  n.  (A}. 

243rf.  n.(/).  . 
case  of  several  innuendoes,  some  proved  and  some  negatired, 

i.  243  a.  n.  (A), 
when  too  large,  as  introducing  a  meaning  broader  than  the 

words  naturally  bear,  i.  243,  243  a.  243  a,  b.  n.  (t). 
in  case  of  ironical  libel,  i.  243  6,  n.  (t). 
if  the  words  are  only  actionable  because  spoken  of  a  tradesman^ 
6fc,  the  declaration  mUst  aver  that  they  were  spoken  in  relation 
to  his  trade,  i.  243.  n.(3).  ii.  307  a.  n.  (1). 
this  averment  must  be  proved,  i.  243.  n.  (3). 

if  two  trades  are  averred,  it  will  be  sufficient  to  prove 
one,  if  the  words  apply,  i.  243  c,  d*  n.  (A),  ii.  307  e. 
n.  (A), 
two  or  more  partners  may  join,  whether  there  has  been  special 
damage  or  not,  ii.  307  a, 
colloquium^  when  necessary,  i.  242  c.'n.  (3).  ii.  307  Or 

cases  where  a  colloquium  of  plaintiff^  trade  or  profession  has 

been  held  necessary,  and  where  not,  ii.  307  a,  b,  c,  n.  {d). 
cases  where  it  has  been  held  that  no  action  will  lie,  notwith- 
standing there  is  a  colloquium  of  plaintiff's  trade  or  profes* 
sion,  ii.  307  b,  c,  n.  (d), 
what  is  a  sufficient  colloquiums  ii.  307  c  n.  (d), 
pleas, 

the  general  issue,  "  not  guilty,"     \ 

the  truth  of  the  words  cannot  be  given  in  evidence  under,  bat 
must  be  pleaded  specially,  i.  130. 

nor  can  it  be  given  under  it  in  mitigation  of  damages* 

i.  131,  131  a. 

but  defendant  may  shew  the  truth  of  words^  not  laid  in 

declaration,   but    proved    by  plaintiff   to    shew  tiie 

animus,  i.  243  e.  n.  (m). 

evidence  of  facts  short  of  a  justification  admissible  in 

reduction  of  damages,  i.  131  6.  n.  (t). 
the  truth  may  be  shewn  in  action  for  slander  of  title,  ib. 
it  may  be  shewn  under  it  that  the  words  were  spoken  m  an 
innocent  sense,  and  not  the  malicious  one  imputed,  L  130. 
as  that  the  words  were  spoken  as  counsel,  ib. 
that  they  were  spoken  in  confidence,  on  a  privileged  oc« 
casion,  and  without  malice,  ib. 

or  in  giving  fairly  the  character  of  a  servant^  L  130  a. 
that  they  were  read  innocently  out  of  a  history,  as  a 

story,  ib. 
that  they  were  spoken  through  concern,  or  in  a  sense  not 
defamatory,  ib. 

or  as  a  member  of  Parliament  in  his  place,  i.  131 . 

what  are  privileged  communications,  i.  1  S0«  n.  (</). 
(N.  B.  the  defendant  mag  plead  all  such  matters  if  Ik* 
pleases,  i.  130a.  131.) 
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SLANDER,  continued. 

Action  for, 

pieas, 

the  general  issue,  tantimied. 

the  defendant  may  prove  under,  in  mitigation  of  damages^ 
rumours  previously  current,  i.  131  a.  n.  (t). 

but  not yocte  to  negative  the  presumption  of  malice,  ib. 
he  may  prove  that  the  substance  of  the  slander  was  con- 
tained m  a  newspaper  without  producing  it,  i.  131  a.  n.(i), 
such  evidence    cannot    be  given    if  there  is  a 
justification   on    the    record,    as  well  as  the 
general  issue,  ib, 
the  defendant  cannot    give  in  evidence  under  it,  that  the 
slander  was  communicated  by  a  third  person,  i.  131  a.  n.  (t). 
the  defendant  cannot  shew  under  it,  evidence  of  plaintiff's 

general  bad  character  in  mitigation  of  damages,  ib. 
the  plaintiff  csjiTiot  shew  under  it,  that  the  charge  is  false,  ib, 
unless  where  the   communication  is  pri- 
vileged, ib. 
defendant  may  then  shew  the  truth,  ib. 
of  justification,  i.  244,  244  a^  b. 

must  not  be  general,  but  must  specify  particularly  the  facts 

on  which  it  is  founded,  i.  244,  24>4  a.  n.  (p). 
must  confess  the  speakings  i.  244  a.  244  b.  n.  (g). 

if  it  profess  to  justify  the  whole,  but  falls  short  of  a  ma- 
terial part,  it  is  bad,  i.  244  b.  n.  (a), 
so  if  it  do  not  justify  in  the  sense  imputed,  ib. 
it  is  no  justification  to  say  that  such  a  one  told  the  slander 
to  defendant,  i.  244  & 

unless  at  the  time  of  speaking  the  slander  he  named  his 
authority,  ib. 

in  such  case  the  plea  must  give  the  very  words 
used,  and  not  their  substance,  though  he  need 
only  prove  the  material  part,  i.2446. 
he  must  offer  himself  as  a  witness,  ib. 
it  has  lately  been  held  that  it  is  no  defence  unless 
defendant  believed  it,  and  spoke  the  words  on  a 
justifiable  occasion,  i.  244  6,  c.  n.  (r). 
evidence  in  mitigation  of  damages,  that  defendant  heard  the 

slander  from  another,  ib. 
the  justification   must  wholly  meet  the  facts  stated  in  the 
slander,  i.  244  6,  c.     [But  see  n.  (g).'] 

but  the  defendant  nwy  plead  not  guilty  as  to  part,  and 
justify  the  rest,  i.  244  c.     [See  also  n.  («).] 

or  by  Stat  Ann.  not  guilty  to  the  whole,  and  in  a 
further  plea  justify  part,  ib.     [See  also  ii.  307  </. 
McGregor  v.  Gregory,  11  M.  &  W.  287.  Gregory 
V.  Duhe  ofBrun$wich,  6  Scott,  N.  R.  809.] 
replication, 

to  a  plea  of  j  ustification,  de  injurid  sudproprid,  is  proper,  i.  244c.n.(7)* 
evidence  for  plaintiff, 

he  need  not  prove  all  the  words  laid,  ii.  307  c. 

evidence  of  other  words  than  those  charged  in  the  declaration, 

how  far  admissible,  ii.  307  d.     See  also  1.  243  e.  n.  (m). 
evidence  of  facts  shewing  the  spirit  and  intention  of  defendant  in 
,  aggravation  of  damages,  ii.  307  d. 

when  he  must  shew  malice,  L  130.  n.  (d). 
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SLANDER,  continued. 

Action  for,  continued. 
special  damage, 

need  not  be  laid,  if  the  words  are  actionable  in  themselves,  i.  243  dL 
but  no  evidence  of  it  can  be  given  in  any  case,  unless  it  be 
laid  in  declaration,  i.  24*3  d^  e. 
what  shall  be  special  damage,  and  how  it  must  be  hud,  i.  243  e, 
243/  ib.  n.  (o). 

how  it  may  be  proved,  i.  243^. 
when  traversable,  i.  243  d,  n.  (/). 
will  not  make  words  actionable,  which  are  not  defamatory  in  their 
nature,  i.  243/  n.  (o). 
costs, 

by  Stat.  21  Jac.  1.,  if  the  words  are  not  actionable  of  themselves, 
and  the  special  damage  be  the  cause  of  action,  the  plaintiff  shall 
have  full  costs,  though  the  damages  be  under  forty  shiUings, 
i.  246,  246  a. 

but  if  the  words  are  actionable  in  themselves,  and  the  spe- 
cial damage  is  laid  by  way  of  aggravation,  the  plaintiff 
shall   (under  stat.  21  Jac.  1.)  have  no  more    costs    than 
damages,  if  the  latter  be  under  forty  shillings,  L  246  a. 
effect  of  Stat.  3  &  4  Vict  c.  24.,  L  246,  246  a.  n.  (tc). 
in   cases  within  the  stat.,  the  fact  of  defendant's 
having  pleaded  specially,  will  not  entitle  plaintiff 
to  full  costs,  i.  2466.  n.  (at). 
of  plea  of  justification,  where  not  guilty  is  found  for  defendant, 

i.  246  a.  n.  (u). 
where  there  were  several  counts,  some  for  words  actionable  per  se, 
and  others  not  actionable,  and  a  general  conclusion,  laying 
special  damage,  it  was  held  that  if  the  jury  found  a  general 
verdict  under  forty  shillings,  the  plaintiff  would  be  entitled  to 
full  coste,  i.  246  a,  6. 
if  there  are  several  counts^  and  the  words  laid  in  some  are  actionable, 
and  in  others  not,  a  venire  de  novo  must  issue,  if  the  damages  are 
entire  and  the  verdict  general,  ii.  171  </,  e.  3076,  c. 
secusy  as  to  words  in  the  same  count,  ii.  307  c. 
OF  Title, 

in  an  action  for,  the  declaration  must  allege  maUcey  which  must  be 

proved,  i.  243/  n.  (n). 
distinction  between,  and  slander  of  a  man  in  his  trade,  ii.  307  c  n.  (dy 
the  action  is  not  maintainable  against  a  person  claiming  title,  or  pro- 
fessing an  intention  to  do  so,  i.  243/  n.  (n). 

in  the  declaration  to  lay  the  damage  ''  whereby  the  plaintiff  lost 

the  sale,"  is  too  general,  i.  243  e. 
special  damage  must  be  alleged,  i.  243  e,  n.  (n). 
the  words  need  not  be  alleged  to  be  false,  i.  243/  n.  (n). 
evidence  of  the  truth  may  be  shewn  under  general  issue,  i.  131  b,  n.  (i). 
two  joint-tenants,  &c.  may  join  in  the  action  —  when,  ii.  1176. 
SMITH, 

action  lies  against,  for  refusing  to  shoe  a  horse  —  when,  i.  312  c. 
SMUGGLED  GOODS, 

action  for  price  of,  when  it  cannot  be  maintained,  i.  309  c%  n.  (Ii). 
SMUGGLING, 

by  the  captain  of  a  ship  on  his  own  account,  is  barratry,  ii.  202  c.  n.(13). 
SOLE  AND  SEVERAL  PASTURE, 

how  and  when  it  can  be  claimed,  i.  352,  353.  ii.  323,  324. 

may  be  granted  over,  i.  353.  n.  {k).  ii.  327.  n.  (c). 

lord's  interest  notwithstanding,  i.  323.  n.  (A),  ii.  328.  n.  (13). 
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SOLVIT  AD  DIEM, 

SOLVIT  POST  DIEM,  }- pleas  of,  when  proper,  ii.  4«a. 
SOLVIT  ANTE  DIEM, 

SPECIAL  DAMAGE,  I  243  d.  et  sea.     See  tit  Damage. 
SPECIAL  OCCUPANT.     See  tit.  Auter  Vie. 
SPECIAL  REQUEST, 
aveiment  of, 

when  necessary,  i.  336.  n.2.  n.  (c).  ii.  118.  n.(3).  1226. 
precedent,  to  move  a  consideration  past  and  executed  —  necessity  of 
laying  and  proving  it  to  support  assumpsit,  i.  264,  264  a,  b. 
SPECIFIC  APPROPRIATION, 

of  a  payment,  to  one  of  several  debts,  rule  as  to,  ii.  415  a.  n.  (/). 
SPIRITUAL  COURT, 

sentence  of,  when  conclusive,  i.  275  h.  n.  (h). 

distinction  between  civil  and  criminal  proceedings,  ib. 
SPORTING, 

right  of,  cannot  be  reserved  or  excepted  by  a  grantor  or  lessor,  i.  323  c.  n.  (s). 
must  be  by  way  of  fresh  grant  from  grantee  or  lessee,  ib. 
a  profit  d  prendre  within  Prescription  Act,  ii.  175  A.  n.  (c). 
SPRING  GUNS, 

whether  a  trespasser  having  notice,  may  maintain  an  action  for  an  injury 

sustained  by  them,  i.  84  a.  n.  ((f). 
setting,  a  misdemeanor  since  stat  7  &  8  Geo.  4.,  ib. 
STAMP, 

a  receipt,  though  void  for  want  of  a  stamp,  may  be  shown  to  a  witness  to 

refresh  his  memory^  i.  325.  n.{c). 
when  necessary  for  an  attornment,  i.  234  a.  n.  (/). 

when  a  fresh  stamp  is  made  necessary  by  an  alteration  of  the  instrument, 
ii.  200  a.  n.(6). 

under  what  pleadings  the  objection  can  be  set  up,  ii.  200c.  n.  (b). 
STANNARIES, 

court  ofy  whether  a  writ  of  error  lies  from,  ii.  101  b. 
STATUTE, 

exception  and  proviso  in,  distinction  as  to  pleading,  ii.  72  A,  t.     [See  also  i. 

262  a,  b.    12  M.  &  W.  95.  ThibauU  v.  Gibson.^ 
act  done  in  violation  of,  no  good  consideration,  i.  309  b.  n.  (b). 
indictment  for  offence  created  by.     See  tit  Indictment. 

how  it  should  conclude,  i.  135,  135  a. 
general  issue  by,  i.  38  a,  b. 

penal,  what  is,  i.  38  b.  n.  (o).     See  tit.  Penal  Statute. 
local  and  personal,  what  is.     [See  12  M.  &  W.  234.  Cock  v.  Gent.^ 
judicial  notice  of, 

though  the  courts  are  bound  to  take  it  of  a  public  Act,  yet  the  party 
protecting  himself  by  it  must  state  facts  which  bring  his  case  within 
it,  or  he  cannot  demur,  ii.  155. 
what  is  a  public  Act,  ii.  155  a,  b. 

casus  omissus  in,  cannot  be  supplied  by  the  court,  ii.  121.  n.  (/). 
STATUTE  DE  DONIS, 

does  not  extend  to  copyholds,  i.  348  a.  n.  (^). 
STATUTE  OF  FRAUDS, 
section  4, 

promise  by  executor,  &c. 

neither  before  or  since  the  statute  is  the  executor  personally  liable 
without  a  sufficient  consideration,  stated  and  proved,  i.  211.  ii. 
137«;,  e. 
it  need  not  appear  in  the  declaration  that  the  promise  M'as  in  writ- 
ing, i.  211. 
secus  in  a  pica,  i.  21 1  c.  n.  (e).  276  e. 
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STATUTE  OF  FRAUDS,  continued. 
section  4, 

promise  to  answer  for  the  debt,  &c.  of  another, 

the  consideration  for  the  promise,  as  well  as  the  promise  itself^ 
must  be  in  writing,  i.  211,  211.  n.  (d). 

it  is  sufficient,  if  the  consideration  be  gathered  from  the  whole 

tenor  of  the  writing,  i.  211.  n.  (d). 
the  consideration  must  appear  either  in  express  terms  or  by 

necessary  implication,  ib, 
proper  test  whether  the  statute  has  been  satisfied,  i.  211a. 

n.(^. 
the  writing  need  not  be  signed  by  both  parties,  ib, 
what  is  a  sufficient  signature,  ib. 
subsequent  writing,  referring  to  existing  one,  ib, 
made  after  action  brought,  insufficient,  ib, 
there  must  be  a  sufficient  considerationy  otherwise  the  promise 
will  not  bind,  though  in  writing,  i.  211  a.  ii.  IS7  d^  e, 

if  the  Stat,  were  once  satisfied  by  writing,  a  verbal  acknow- 
ledgment would  take  the  case  out  of  the  Statute  of  Limit- 
ations, (before  Lord  Tenterdens  Act,)  i.  21 1  a,  n.  (e). 
in  the  declaration  it  need  not  be  said  that  the  promise  was  in  writ- 
ing, but  in  a  plea  it  is  otherwise,  i.  211  c.  n.  (/).  276  e. 
general  rule  as  to  cases  within  the  statute,  i.  21 1  a,  6,  c,  <(  e.  and 
n.(0. 
original  undertaking  —  collateral,  i.  21 1  b, 
a  promise  to  indemnify  b  within  the  statute,  i.  21 1  €•  n.  (/). 
t)ie  statute  applies  only  to  promises  made  to  the  person  to 

whom  another  is  answerable,  ib, 
a  promise  partly  void  for  want  of  writings  is  wholly  void,  ib, 
promise  to  pay  in  consideration  of  staying  or  forbearing  a  suit 
against  a  third  party,  when  within  the  statute,  i.  21 1  b, 
2nft.  n.(/).211d.n.(0. 
extinguishment  of  the  liability  of  original  party,  L  211  ^. 
n.(/).  211  d.  n.  (I).  [See  also  11  M.  &  W.857.  Buieker  v. 
Steuart.2 
the  statute  extends  to  promises  to  answer  for  the  tortious  de- 
fault of  another,  i.  21 1  c  n.  (/). 
the  question  of  the  case  being  within  the  statute  does  not 
depend   on   the   consideration  for  the  promise,  i.  211  r. 
n.(/). 
the  purchase  of  an  interest  is  not  within  the  statute,  ib, 
the  promise,  if  within  the  statute,  must  be  declared  on  in  a 
special  assumpsit,  i.  21 1  c. 
the  objection  of  want  of  writing  may  be  raised  under  the  general 
issue,  i.  211c.  n.  (h), 

a  plea  setting  up  this  defence  is  bad,  ib, 

a  replication  to  such  a  plea  need  not  set  out  the  note  in 
writing,  ib, 
contract  on  sale  of  lands, 

growing  crops,  i.  277  c,  n.  (/). 
.  a  contract  for  sale  of  emblements  not  within  statute,  i.  277  r,  d, 

n.(/). 
a  contract  for  grass  or  underwood  is  within  the  statute,  ib, 
when  a  contract,  void  for  want  of  writing,  may  operate  as  a 

licence,  i.  277  d,  n.  (/). 
STATUTES  OF  LIMITATIONS.    See  tit.  Limitations, 
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STATUTE  MERCHANT, 

its  histoiy,  nature,  and  form,  ii.  70. 

what  irregularities  in  form,  or  in  the  manner  of  taking  it,  &c.  shall 
make  it  void,  ii.  70,  70  a, 

though  it  be  void  from  want  of  form,  yet  if  it  have  the  seal  of  the 
conusor,  the  conusee  may  use  it  as  a  bond,  ii.  70  a. 
by  Stat.  27  Eliz.  the  whole  tenor  and  contents  must  be  entered,  within  six 

months,  in  the  office  of  the  clerk  of  the  recognizances,  ii.  70  b. 
tenant  by^ 

not  liable  in  waste  —  why,  ii.  252  a.  n.  (/), 
estate  by, 

cannot  be  barred  by  a  recovery,  ii.  4*2/. 
execution  under  stat  11  Edw.  1.  and  13  Edw.  1.,  ii.  70  6,  c, 

may  be  taken  out  at  any  time,  either  by  conusee  or  his  executor,  with- 
out a  8ci.fa.,  ii.  71  c. 
certifying  it  into  Chancery,  ii.  70  c. 
process  by  capias  si  laicusy  ih, 
writ  of  extent,  ib, 
scire  facias  ad  computandum  et  rehabendum  terram^  ii.  72^. 
no  ejectment  lies,  though  conusee  has  levied  his  debt,  %b. 
STATUTE  STAPLE, 

its  history,  nature,  and  manner  of  taking  it,  ii.  70  a. 
confined  to  those  of  the  staple  by  stat.  23  H.  6.,  ib, 
must  be  entei:ed  by  stat.  27  Eliz.  with  the  clerk  of  the  recognizances  within 

six  months,  ii.  70  b, 
execution, 

after  certifying  the  recognizance  into  Chancery,  the  body,  lands,  and 

goods  may  be  taken  under  one  writ,  ii.  70  c. 
may  be  taken  out  at  any  time  without  a  sci.fa,,  ii.  71  c. 
the  lands  must  be  seized  by  sheriff  into  the  king's  hands,  and  the 
conusee  to  get  them  must  sue  out  a  liberate*  ii.  70  d. 
under  this  writ  the  sheriff  only  gives  kgcU  possession ;  the  co- 
nusee must  get  actual  by  an  ejectment,  ib. 
the  inquisition  under  it,  ib. 
re-extent  under  stat.  32  H.  8.,  ib. 
tenant  by, 

not  punishable  for  waste  —  why,  ii.  252  a.  n.  (/). 
estate  by, 

cannot  be  barred  by  a  recovery,  ii.  42/. 
recognizance  in  the  nature  of 

arose  out  of  stat  23  H.  6.,  ii-  70  a. 

may  be  used  by  all  persons,  \h. 

its  nature  and  the  manner  of  taking  it,  ii.  70eh  b» 

not  within  stat  27  Eliz.  but  by  stat  8  Geoi  1.  shall  be  entered  with  the 

clerk  of  the  recognizances,  ii.  70  b. 
the  conusee  may  wave  the  execution  given  by  27  Edw.  3.,  and  treat 

it  as  a  bond,  ib, 
execution,  ii.  70  c. 

re-extent  under  8  Geo.  1  •>  u.  70  d.  [in  other  points  the  same  as  statute 
staple]. 
STOCK, 

in  the  public  funds  is  not  goods  and   chattels,   but  a  chose   in  action, 

i.  210  o.  n.  (a), 
in  assumpsit  for  not  transferring,  the  declaration  must  be  special,  L  269  c. 
n.  (m). 
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STOLEN  GOODS.     See  tit.  Market  Overt. 

whether  the  owner  may  brins  trover  against  a  vendee  of,  without  prosecnUng 

the  thief,  ii.  4*7  K  «•  n*  {ph 
by  Stat  21  K  8.  (repealed  and  re-enacted  by  7  &  8  Geo.  4.),  though  sold^in 
market  overt,  are  to  be  restored  to  the  owner  prosecuting  to  conviction, 
ii.  47  h,  ib.  n.  (/>). 
when  the  purchaser  of  goods  obtained  by  false  pretences,  or  stolen,  may 

bring  trover  against  the  owner  for  them,  ii.  47  A.  n.  {p). 
the  owner  of  goods  stolen  cannot  have  trover  before  conviction,  after  sale 
in  market  overt,  ii.  47  h. 
STRANGER, 

condition  that  a  stranger  shall  perform  an  act,  i.  215.  n.  (1).  ii.  107.  n.  (3). 
an  obligee  need  not  give  notice  of  a  stranger's  acts,  if  obligor  be  bound  to 
do  any  thing  on  their  performance,  ii.  62  a.  n.  (4). 
STRANDING, 

what  shall  amount  to,  within  the  memorandum  of  a  policy  of  insurance, 
ii.  2025P.  n.(n). 
STRAWBERRY  BEDS, 

waste  by  ploughing  up,  ii.  259.  n.  (/?). 
STREET, 

dedication  of,  to  the  public,  ii.  175  /,  m.     See  tiL  Highway, 
STRIKING  OUT 

pleadings,  for  want  of  rejoinder  or  rebutter,  i.  318  b, 
SUGGESTION, 

of  breaches,  on  the  statute  8  &  9  W.  3.,  i.  58.  n.  (1).  ii.  187.  n.  (2).    See  tit 

Breaches, 
in  the  nature  of  an  avowry  for  rent  under  stat.  17  Car.  2.,  i.  195/ 
SUIT.     See  tit.  Actions. 
SUMMONS, 

before  a  magistrate, 

of  defendant  before  convicting  him,  i.  262  6,  c, 

necessary,  but  need  not  be  stated  in  the  convictioli,  L  262  c. 
its  date,  i.  262  c.  n.  (gr). 
must  be  issued  before  granting  a  warrant  of  apprehension  for  non- 
payment of  money,  ib, 
in  real  actions,  is  never  actually  made,  ii.  45  c.     See  tit.  Dower.     JRight, 
Writ  of. 
SUMMONS,  WRIT  OF, 

all  personal  actions  must  be  commenced  by,  i.  296  a. 

is  the  commencement  of  the  action  for  all  purposes,  ii.  2.  n.  (A). 

variance  between,  and  declaration,  setting  aside  proceedings  for,  i.  318  a. 

n.  (c). 
statement  of  date  of  in  the  nisi  prius  record,  ii.  1  b.  n.  (c). 
SUMMONS  AND  SEVERANCE, 

of  parties  in  error,  ii.  101^. 
SUMMONEAS  AD  JUNGENDUM  AUXILIUM,  ii.  45 1.    See  tit.  Eighty 

Writ  of. 
SUMMONEAS  AD  WARRANTIZANDUM, 
writ  of,  ii.  31  a.  32.  42  m. 

there  must  be  nine  returns  between  the  teste  and  the  return  of  this 
writ,  ib. 

but  in  common  recovery  only   four,  ii.  32.  n.  (a).     See  tit  JRe- 
covery. 
SUPERFLUOUS  AVERMENT, 
not  traversable,  ii.  63  b.  n.  (i). 
when  party  making  bound  by,  ib.  63  c. 
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SUPERSEDEAS, 
of  execution, 

bow  far,  in  what  manner,  and  from  what  time  a  writ  of  error  operates 
as  such,  ii.  101  A,  t,  k.  101  p,  q.  n.  (/). 
an  audita  querela,  ii.  14*8/1 
SUPPORT, 

of  buildings  by  land,  &c.  right  to,  ii.  400,  400  a. 
SURCHARGE, 

of  common,  i.  S46  d^  e,f. 
SURETY, 

bond  by  sureties  for  good  behaviour,  payment,  &c. 

when  the  obligation  shall  cease  by  an  increase,  decrease,  death,  or  other 
alteration  of  the  parties  interested  in  the  security,  u.  414 — 415  b, 
case  of  such  security  given  to  a  house,  ii.  414  a.  415. 
when  the  obligation  shall  be  confined  by  a  recital  in  the  condition  of  the 
time  of  the  service,  office,  &c.,  ii.  415,  415  a,  b.  n.  (/).  n.  (A), 
an  action  for  money  paid  lies  for,  against  his  co-sureties,  or  the  party  for 
whom  he  is  surety,  on  an  implied  request,  if  he  has  paid  the  whole  debt, 
i.  264  c.  n.  (c).     [See  also  12  M.  &  W.  421.  Kemp  v.  FindenJ] 
he  need  not  pay  the  whole  debt  before  he  can  call  on  principal  for  reimburse- 
ment, ii.  63^  n.  (m). 

but  one  co-surety  cannot  make  the  other  contribute  till  he  has  paid  more 
than  his  own  proportion,  ib. 
when  Statute  of  Limitations  begins  to  run,  in  action  by,  ib, 
action  against,  will  not  lie  for  the  person^  at  whose  request  he  became  so, 

for  a  third  person,  i.  264  c.  n.  (e). 
in  a  replevin  bond,  i.  195^.  n.  (m).  195  A,  i.     See  tit  Replevin, 
in  a  bail  bond, 

what  are  sufficient  sureties,  ii.  61  e,/.  n.  (5).  61/  n.  (/).  n.  (n). 
the  sheriff  may  demand  two,  but  may  if  he  please  take  one  only,  ii.  61  f. 
SURGEON, 

may  maintain  an  action  for  his  trouble,  though  subject  to  a  penalty  under 
2H.8.,  i.309a,6.  n.(i). 

[but  this  is  overruled,  i.  3096.  n.  (6).] 
liable  to  action  for  unskilful  treatment,  by  a  patient  who  did  not  retain  him 
or  was  to  pay  him,  i.  312  b,  n.  (e), 
SURRENDER, 
of  an  estate, 

definition  of,  i.  235  c.  n.  (9). 

cannot  be  to  take  place  infuturo,  i.  236  e.  n.  (y), 

its  effect,  i.  236  d,  e. 

as  to  strangers,  the  estate  has  a  continuance,  i.  235  a.  n.  (m). 

operates  only  as  a  grant  with  respect  to  underleases,  i.  236.  n.(m). 
for  the  purposes  of  renewal,  ib. 
Stat.  4  Geo.  2.  c  28.  s.  6.,  ib. 
it  cannot  be  of  a  right,  i.  236  e. 
the  consent  of  the  surrenderee  is  presumed,  till  the  contrary  appear, 

i.  236  c. 
presumption  of,  ii.  175  d,  n.  (a), 
who  may  surrender,  i.  236  c. 

1.  express  — -  the  formal  word  "  surrender  "  need  not  be  used  in  the  con- 
veyance, i.  236. 

it  must  be  pleaded  by  the  word  "  sursum  reddidit,'*  ib. 
a  grant,  release,  or  discharge  by  lessee  to  lessor,  amounts  to  it, 
[and  must  be  pleaded  as  such],  ib,  236. 
so  an  assignment  by  lessee  to  lessor,  though  an  annual  sum  is 
reserved  to  the  lessee  over  and  above  the  rent,  i.  236.  n.  (p). 
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SURRENDER,  continued. 
of  an  estate, 

1.  express,  continued. 

*  voidy  may  sometimes  operate  as  a  covenant  to  stand  seised,  i.  236/ 
ii.  97  c,  n.  (e), 

but  it  must  be  pleaded  as  the  latter,  i.  236/. 
how  and  by  whom  it  might  be  made  at  common  law,  i..2S6  a. 
it  must  be  in  writing,  and  stamped,  i.  236  b, 

even  of  a  parol  lease,  i.  236  e.  n.  (y). 
of  things  which  lie  in  grant  must  be  by  deed,  i.  236  a. 
cannot  be  by  canceUingy  i.  236  b, 

lease  found  cancelled  in  possession  of  lessor,  whether 
evidence  of  surrender,  i.  236  b.  n.  (r). 

2.  by  operation  cfUxw^  i.  236  c. 

what  constitutes,  i.  236  ft,  c.  236  e.  n.  (y).  [7  Scott,  N.R.  415.  Dodd 

v.  Acton.2 
how  sometimes  of  greater  force  than  a  surrender  in  deed,  i.  236  d,e, 
taking  a  new  lease,  i.  236  b,  n.  (s)»  236  e.  n.  (y). 
«  what  is  a  new  lease  for  this  purpose,  i.  236  d.  n.  (ar). 

as  to  taking  a  bad  lease,  i.  236  c. 

by  parol  for  more  than  three  years,  ib,  n.  (ti). 
to  begin  at  a  future  day,  i.  236  d, 
on  condition  to  be  void  on  an  act  done,  tft. 
of/7ar^oftheland,  i.  236  e. 
substituting  a  new  tenant  with  assent  of  the  old,  i.  236  e.  n.  (y). 
all  three  parties  must  assent  to  such  substitution,  ib, 
notice  to  quit,  whether  in  writing  or  by  parol,  cannot  operate  as,  ib. 
use  and  occupation  will  not  lie  after  acceptance  of  possession,  though 
there  be  no  valid  surrender,  i.  236/.  n.  (y). 

nor  after  notice  to  quit  acted  upon  by  under-tenants,  tft. 
rent  not  recoverable  pro  raid,  ib.  • 
of  a  copyhold  remainder,  may  be  made,  i.  147.  n.  (3). 
of  copyholds,  to  the  use  of  wills,  unnecessary  by  stat  55  Geo.  3.,  L 
277  d,  n.  (c).     See  tit  Copyholds. 
of  a  prior  estate  for  life,  to  make  a  good  tenant  to  the  pruBcipe,  when  pre- 
sumed, ii.  42  d. 
pleading  a  surrender, 

it  need  not  be  averred  that  surrenderee  entered,  for  it  shall  be  in- 
tended, ii.  305  b. 
of  principal,  in  what  cases  it  shall  discharge  the  bail,  ii.  61  c. 
SURVIVOR, 

of  two  joint  obligors,  shall  be  charged  alone,  ii.  51. 

but  if  their  lands  are  charged  with  the  debt,  the  charge  shall  not  lie 
wholly  on  the  survivor,  ii.  51.  * 

scire  facias  in  case  of  survivorship,  ii.  72  h. 
SUSPENSION, 

of  right  to  sue,  by  act  of  party,  destroys  right  of  action  altogether,  iu  106. 

n.  (c).  [But  see  contra,  ii.  150  a.  n.  (t).] 
of  right  of  way,  &c.  by  unity  of  possession,  i.  323  b.  n.  (p\ 
SWINDLER, 

to  call  a  man  so,  is  not  actionable,  i.  246  a. 

unless  spoken  of  him  in  his  trade  or  profession,  ii.  307  a. 


INDEX  TO  THE  NOTES.  723 

T. 

TALES,  ii.  849.  et  seq.     See  tit  Jury. 
TALITER  PROCESSUM  EST,  . 

when  the  proper  method  of  pleading  a  judgment,  i.  91  a.  92. 
TAIL.     See  tit  Tenant  in  Tail. 
TAM  QUAM  VENIRE,  ii.  300,  300  a. 
when  necessary,  ib.  n.  (rf). 

when  damages  must  be  assessed  under,  ii.  300  a.  n.  (d). 
TENANCY, 

determination  of,  i.  276.  ei  seq.     See  tit  Notice, 
TENANT.    See  tit  Landlord  and  Tenant. 

what  is  meant  by  the  word  generally,  ii.  9  e.  n.  (9). 

a  prescription  is  well  pleaded  by  alleging  that  the  *<  tenants  "  of  such  of  a 

close  have  immemorially  been  accustomed  to  repair,  ib, 
joint-tenant.     See  tit  Joint-tenant. 
TENANT-RIGHT, 

estates,  i.  349.  n.  (h).    See  tit  Customary  Freeholds. 
to  off-going  crop,  ii.  284  e.     See  tit  Off-going  Crop. 
TENANT  AT  SUFFERANCE, 

by  continuing  to  occupy  after  his  term  has  expired,  i.  276  b.  n.  (a), 
how  he  may  become  tenant  from  year  to  year,  ib. 
TENANT  AT  WILL, 

in  former  times ;  now  considered  tenant  from  year  to  year,  i.  276.  n.  (a). 

exceptions,  tb. 
may  still  exist ;  instances  of,  i.  276  a.  n.  (a).     See  tit.  Mortgage. 

man  entering  under  agreement  for  lease,  ib. 
man  having  possession  under  a  void  lease,  ib. 

under  an   agreement  to 
purchase,    ib.    276  d. 
.    n.(a). 
other  instances,  ib.     See  also  i.  8.  n.  (6). 
how  his  tenancy  may  be  determined,  i.  276  b.  n.  (a). 
whether  punishable  (or  permissive  waste,  i.  323  d.  n.  (x). 
TENANT  FROM  YEAR  TO  YEAR, 

tenancy  constituted  by  parol  lease  for  more  than  three  years,  i.  276.  n.  (a), 
by  entering  under  an  agreement  for  a  lease  and  paying  rent,  &c., 
i.  276  a.  n.  (a).  [See  also  10  M.  &  W.  494.  Bragthwayte  v.  Hitch- 
coch.'] 
by  taking  possession  under  a  void  lease  and  paying  rent,  &c.,  ib. 
by  taking  possession  under  an  agreement  to  purchase  and  stipulating 

to  pay  interest  on  purchase  money,  i.  276  a.  276  b.  n.  (a). 
by  continuing  to  occupy  after  expiration  of  term,  when^  L  276  b. 

n.(a). 
tenant  holding  over  and  paying  double  rent  under  the  stat  1 1  Geo. 
2.,  ib. 
determining  his  tenancy  by  notice  to  quit,  i.  276  c.  et  seq.     See  tit  Notice. 
effect  of  demise  by,  to  another  also  to  hold  from  year  to  year,  i.  236.  n.  (m). 
waste  against,  i.  323  d.  n.  {x).  ii.  252,  252  a,  b.     See  tit.  WasU. 
what  amounts  to  a  demise  for  two  years  certain^  i.  202  a.  n.  (1).  n.  (a). 
TENANT  FOR  YEARS.     See  tit  Lease.    Landlord  and  Tenant.    Bent. 
fine  levied  by,  i.  31%  319  a,  6,  c.    See  tit  Fine. 
feofiment  by,  i.  319  a.    See  tit  Feoffment. 
waste  against,  i.  323  d.  ib.  n.  (x).  ii.  252,  252  a,  b.  et  seq.    See  tit  Waste. 
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TENANT  POUR  AUTER  VIE.     See  tit.  Auter  Vie. 
TENANT  FOR  LIFE, 
executors  of, 

when  they  are  entitled  to  a  portion  of  rent  under  stat.  11  Geo.  2.  c.  14., 

i.  288/  et  seq. 
may  bring  debt  for  arrears  of  rent  at  common  law^  i.  281  a. 
may  distrain  by  stat.  32  H.  8.,  L  282. 
fine  levied  by^  I.  319.  et  seq.     See  tit  Fine, 
accepted  by,  i.  319</. 

a  forfeiture  of  his  estate,  i.  319  <£. 
grant  by, 

for  a  longer  period  than  his  own  life,  absolutely  void,  i.  235  h. 
a  quod  ei  deforceat  may  be   brought  by,  under  the  stat  of  JRuthland^ 

ii.  38. 
recovery  by^  forfeits  his  estate,  i.  319  c.  n.  (e).     See  tit  JRecovery. 
feoffment  by,  forfeiture  of  his  estate,  i.  319  c.     See  tit  Feoffment. 
lease  and  release  by,  no  forfeiture  of  his  estate,  i.  319  c. 
averment  of  the  continuance  of  his  life,  when  necessary,  i.  235  a. 
without  impeachment  of  waste,  timber  severed  belongs  to,  iL  47  g»  h. 
waste  against,  i.  323  c.  n.  (7).  ii.  233.  252  a.     See  tit  WasU, 
TENANT  BY  ELEGIT.     See  tit  Elegit 
TENANT  TO  THE  PRAECIPE.     See  tit  Recovery. 
TENANT  IN  DOWER.     See  tit  Dower. 
TENANT  BY  CURTESY.     See  tit  Curtesy. 
TENANT  IN  FRANK-MARRIAGE.     See  tit  Frank-marriage. 
TENANT  IN  TAIL, 

life  of,  need  not  be  averred  by  person  claiming  under  him,  i.  235  b. 
the  inheritance  shall  be  intended  to  continue  in  him  and  be  in  the  inherit- 
ance, till  the  contrary  is  shewn,  ib. 
grants  of,  voidable  only,  i.  2356. 

recovery  by,  ii.  42/?,  q.     See  also  i.  260  a.     See  tit  Recovery. 
innocent  conveyance  by,  to  another  and  his  heirs,  passes  a  base  fee  simple, 
i.  260,  260  a. 

incidents  to  such  a  fee,  i:  260,  261  a.  n.  (3). 
the  effect  of  a  fine  or  recovery  by  him  after  such  conveyance,  i.  260  a. 
261  a,  6. 
fifie  levied  by,  i.  258  a.     See  tit.  Fine, 

by  what  means  it  operated,  ii.  42  q.  n.  (q). 
accepted  by,  i.  319^. 
disentailing  deed  by,  under  statute  for  the  Abolition  of  Fines  and  Recoveries, 

ii.  42.  n.  (c).  42  c.  n.  (e). 
feoffment  by,  i.  261  by  c.     See  tit  Feoffment. 
a  quod  ei  deforceat  by,  under  the  stat.  of  RtUhlandj  is  in  the  nature  of  a 

formedony  iL  38. 
after  possibility  of  issue  extinct, 
;  cannot  have  an  action  of  waste,  ii.  252. 

in  special  tail, 

upon  a  judgment  against  him,  the  heir  in  special  tail  alone  can  bring 
error,  ii.  46  c. 
estate  tail, 

is  not  assets  in  the  hands  of  the  heir,  ii.  8  k. 
cannot  be  raised  in  a  deed  without  the  word  ^^heirsy*  i.  ISSd. 
of  personal  estate, 

takes  the  absolute  interest,  ii.  388  /. 

what  words  will  create  an  estate  tail  in  personalty,  ib,  3S8  m.  n.  (/), 
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TENANTS  IN  COMMON, 

in  what  actions,  &c.,  they  may  join,  ii.  1 17.  n.  (b), 
trover  by, 

one  tenant  in  common  cannot  bring  trover  against  another  for  a  thing 
still  in  his  possession,  ii.  47  o. 

[the  defendant  may  take  advantage  of  this  under  the  general 
issue,  Uf.     [But  see  47/7.  n.  (6).] 
but  if  the  thing  be  destroyed^  he  may,  ii.  47  p. 
if  one  out  of  several  tenants  in  common  bring  trover  against  a  stranger, 
he  can  only  take  advantage  of  it  in  abatement^  ii.  47  p. 

but  the  plaintiff  can  only  recover  the  value  of  his  share,  ib. 
quare  itnpedit^ 

each  cannot  have  it  for  a  moiety  of  an  advowson,  but  all  must  join,  ii. 
116  ft.  117. 
TENDER, 

after  action  brought ;  in  what  cases  too  late,  i.  S3  c. 

when  plaintiff  may  reply  a  writ,  i.  SS  c.  n.  (2).  ii.  1  dl  n.  (1). 

he  cannot  reply  instructions  to  his  attorney  for  a  writ,  i.  33  c  n.  (e). 
replying  a  latitatj  according  to  old  practice,  ii.^  1  </.  n.  (1). 

rejoinder,  ib, 
proper  course  now,  to  traverse  the  tender,  i.  33  c.  n.  (e). 
when  it  may  supply  the  place  of  a  demand  by  other  party,  i.  33  6.  n.  (c). 
plea  of, 

must  state  that  defendant  was  always  ready  to  pay,  i.  33  c. 

secusj  if  it  be  pleaded  according  to  a  defeasance  in  another  instru- 
ment, ii.  48  a. 
where  good  to  declaration  on  bill  of  exchange,  i.  S3  <?,  rf.  n.  (/). 
after  the  day  in  the  condition  of  a  bond,  a  bad  plea,  ii.  48  b,  n.  (t). 
no  longer  considered  a  dilatpry  plea,  i.  33  d,  n.  (2). 
might  be  pleaded  after  a  general  imparlance,  i.  33  <f.  ii.  2  c. 
to  one  of  two  counts ;  plaintiff  may  proceed  on  the  other  though  he 

take  money  out  of  court,  i.  33/  n.  (A), 
in  assumpsit, 

is  pleaded  in  bar  offiirther  damages,  i.  33  d. 
in  debt, 

in  bar  of  damages,  i.  33  d. 
must  state  an  actual  tender,  ib, 

only  applicable,  where  there  has  been  no  breach  of  contract,  tft. 
may  be  pleaded  to  a  quantum  meruit,  i.  33/ 
good  in  an  action  of  covenant  for  the  payment  of  rent,  i.  33/.  n.  (^). 

but  not  to  an  action  on  agreement  to  repair,  ib. 
may  be  pleaded  to  the  whole  declaration,  i.  33/ 

one  sum  may  be  pleaded  to  all  the  sums  claimed  or  to  a 
parcel  thereof,  i.  33  k. 
whether  a  plea  of  tender  of  part  of  a  claim  is  good,  i.  33/  n.  (/).     See 

also  i.  33  d.  n.  (/). 
cannot  be  joined  with  non  assumpsit  to  the  whole,  ib, 

nor  with  alien  enemy,  nor  with  non  estfactumy  i.  33/  n.  (m). 
how  far  it  admits  the  cause  of  action,  i.  33  m.  n.  (o). 
nonsuit  after,  i.  33/  n.  (t). 

admission  of,  not  necessary  to  enable  plaintiff  to  take  the  money  out 
of  court,  i.  33  e,  / 

consequence  of  suffering  money  to  remain  in  court,  i.  33/ 
actual,  must  be  proved,  or  a  dispensation  of  it,  i.  33  <f,  e,  n.  {g), 
to  an  agent,  good,  i.  33  e,  n.  {g), 
bank-notes,  when  a  legal,  i.  33  e.  n.  (jg), 
good,  if  not  objected  to,  ib, 
country  notes,  ib. 
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TENDER,  continued. 

of  a  larger  sum,  good,  i.  3S  d,  d.  (/)• 

of  a  larger  sum,  demanding  change,  not  good,  i.  33  e.  n.  (g). 

demanding  a  receipt,  when  not  good,  ib. 

conditioned  that  it  shall  be  accepted  as  all  that  is  due,  bad,  ib. 

replication  to  plea  of, 

alleging  that  a  larger  sum  was  due  and  a  previous  demand  thereof, 

whether  good,  i,  33  d.  n.  (/). 
allegation  oia,previous  demand,  not  supported  bj  proof  of  a  demand  of 
a  larffer  sum,  t6. 
,  of  a  subsequent  demand,  not  proved  by  bringing  the  action  in 

covenant  for  rent,  i.  33/.  n.  (A), 
of  rent  to  save  a  forfeiture, 

how  and  when  and  where  to  be  made,  i.  287.  n.  (m). 
TENEMENT, 

the  word,  when  sufficiently  certain  in  a  count  or  declaration,  ii.  44. 
TENET, 

when  an  action  of  waste  should  have  been  in,  and  when  in  the  tenuity  ii.  233, 
234. 
TENOR, 

legal  effect  of  the  word,  i.  121.  n.  (a). 

binds  the  party  to  set  out  the  very  words,  ib, 
TERM, 

for  purposes  of  delivering  declarations,  did  not  begin  till  the  sitting  of  the 

court,  ii.  1  e.  n.  (1). 
replication,  rejoinder,  rebutter,  &c.  supposed  to  be  in  the  same  term  with 

the  preceding  pleading,  ii.  2  b,  n.  (2). 
the  court  will  take  judicial  notice  of  the  beginning  and  end  of,  i.  300 1. 

n.  (7). 
of  years.     See  tit.  Lease, 

outstanding,  ii.  44  d.    See  tit  Outstanding  Term. 
of  no  value  before  stat.  6  Edw.  1.,  ii.  7  d, 
may  be  extended  or  sold  on  an  elegit,  ii.  68  g, 
TERRE-TENANTS, 

who  they  are,  ii.  9  e.  n.  (g). 
scifa.  against, 

on  a  judgment  or  recognizance,  ii.  7.  72  «. 

should  not  issue  till  after  a  sci.  fa.  against  the  executor  and  a 

nihil  returned,  ih, 
if  it  be  returned  that  the  heir  has  no  lands,  the  writ  may  proceed 

against  the  terre-tenants  without  him^  ih. 
the  heir  may  be  summoned  without  them,  ib. 
the  writ  should  charge  them  as  tenants  of  the  land  generalfyf  with- 
out naming  them,  ii.  7. 
the  words,  ^*  or  at  any  time  afl;er,"  must  be  used  in  the  writ, 

ii.  9  a.  n.  (5). 
the  sci,  fa,  need  not  allege  that  the  defendant  or  conusor  was  sole 

seised,  ii.  10.  n.  (14). 
sheriff's  return  to  the  sci.  fa,,  ii.  9  d.  n.  (7).  n.  (8).  72  y. 

need  not  say  that  A.,  B.,  C,  &c  are  ^  aU  **  the  tenants,  if 
there  be  an  averment  that  there  are  no  other  in  the  baili- 
wick,  ii.  9  d,  n.  (7). 
regularly  should  notice  the  heir,  ii.  9  d  n.  (8). 

but  the  omission  is  cured  after  verdict,  ii.  9  e.  n.  (Zy 
they  will  be  bound  by  a  judgment  entered  up  under  stat  Car.  2., 
where  plaintiff*  has  died  between  verdict  and  judgment,  iL  72<k 
n.  (p). 


INDEX  TO  THE  NOTES.  727 

TERRE-TENANTS,  eaniinued. 
9ci,fa.  agaiDSt, 

on  a  judgment  or  recognizance,  continued, 
pleas  by» 

that  there  are  other  tenants,  ii.  9  e.  n.  (10). 
cannot  be  after  a  plea  in  bar,  ib. 
must  be  verified  by  affidavit,  ii.  210/. 
how  it  should  conclude,  ii.  9/.  n.  (10).  210/^. 
the  heir  cannot  plead  it,  ii.  9/  n.  (10). 
there  may  be  new  writ  taken  by  plaintiff  against  the 
other  terre-tenants^  ii.  9/  n.  (11). 
plea  of  non-tenure,  ii.  11  A.  12. 
bad  on  demurrer,  ib. 

but  a  special  non-tenure  may  be  pleaded,  ib. 
plea  that  defendant  or  conusor  was  not  seised  in  fee,  ii.  12. 
the  execution  against  them  must  be  an  elegit,  ii.  7  a. 

and  no  more  than  a  moiety  of  the  lands  can  be  taken,  ib, 

but  see  stat.  1  &  2  Vict  c.  110.,  ii.  7  a.  n.  {e). 
the  elegit  cannot  be  had  without  a  sci.fa.,  ii.  6  a. 
iesiaHim  into  another  county,  ii.  72  ar. 
in  error  to  reverse  a  fine  or  recovery,  ii.  72 1.  93.  » 

why  necessary,  ib. 
if  one  out  of  two,  against  whom  judgment  has  been  recovered  die,  the 
plaintiff  may  have  a  sci.fa,  against  the  survivor  and  the  heir  and 
terre-tenants  of  the  deceased,  ii.  51.  72  /. 

on  judgment  thereupon  he  may  have  dkji.fa.  against  the  survivor, 
and  an  degit  against  him  and  the  terre-tenants,  ib. 
TESTAMENT.    See  tit  Will. 
TESTATUM  EXISTIT, 

when  not  a  proper  averment  that  a  matter  contained  in  an  indenture  pleaded 
was  done,  i.  274.  n.  (1).  ii.  318.  n.  (5). 
aided  by  verdict,  or  on  a  general  demurrer,  i.  274.  n.  (1). 
TESTE  AND  RETURN, 

of  ca.  sa.  to  charge  bail,  ii.  72. 
of  scire  faciaSf  ii.  72  z. 
of  a  writ  of  error,  ii.  101  e. 
THOMPSON, 

his  entries^  their  ahthority,  i.  36.  37  «.(!)• 
THORNS, 

tenant  has  a  right  to,  for  fuel,  ii.  259. 

a  tenant  may  prescribe  for  all  growing  in  a  particular  place,  to  the  exclusion 
of  the  lord,  i.  353. 
TIDDS  PRACTICE, 

its  great  merits,  i.  318  b.  n.  (1). 
TIMBER, 

severed  during  tenancy  for  life  without  impeachment  of  iraste  belongs  to  such 

tenant,  ii.  47  g^  h. 
tenant  for  life,  &c.  cannot  cut  and  exchange  for  other  timber  to  be  used  in 

repairs,  ii.  238.  n.  (c), 
cut  between  a  fine  and  the  entry  to  avoid  it,  not  to  be  recovered  as  mesne 

profits  at  law  or  in  equity,  i.  319^.  ib.  n.  (n). 
if  lessor  fell,  lessee  shall  have  trespass  against  him,  i.  322  d. 
unless  there  is  an  exception  of  the  trees  in  the  lease,  ib. 
nature  of  lessee's  interest  in,  ib. 
of  lessor's,  ib. 
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TIMBER,  continued. 

the  trees  themselves  are  demised  as  well  as  the  lands,  i.  322  d,  n.  (A), 
whether  by  the  exception  of  the  trees,  the  soil  on  which  they  grow  is  also 

excepted,  i.  322  </,  e.  n.  (t). 
lessor  may  bring  action  of  waste  Against  lessee  for  felling  or  damaging,  L  322dl 
or  trespass,  if  the  trees  be  excepted  in  the  lease,  t6. 
both  lessor  and  lessee  may  have  an  action  for  injuries  committed  to  by  a 
stranger,  i.  322  d, 

trover  lies  for  lessor,   after  they  are  severed,  pending  the  lease,  IL 
47  4  e.  n.  (g). 

secvSf  as  to  hedges  and  trees  not  timber,  ib. 
if  there  be  an  exception  of  the  trees,  the  lessor  has  a  power,  incidental  to 

it,  to  enter  to  fell  and  take  away  the  trees,  i.  322  e.  323. 
tithes  of;  exemption  from,  if  used  on  the  premises,  i.  141,  142. 
sale  of,  whether  an  interest  in  land  within  the  Statute  of  Frauds,!.  277<^n.(/). 
action  of  waste  for  cutting.     See*  tit  Waste, 

when  the  declaration  should  shew  the  number  cut,  ii.  236a.  n.  (31). 
if  the  declaration  allege  a  cutting,  and  the  evidence  be  of  a  stubbing,  it 

is  a  fatal  variance,  ii.  237,  238. 
if  the  trees  were  excepted  out  of  the  lease,  this  must  have  been  pleaded 

in  an  action  of  waste,  ii.  238. 
cutting  them  severally  to  the  value  of  Ss,  4</.  held  waste,  ii.  250. 
oak,  &sh,  and  elm,  are  universally  timber :  other  trees,  such  as  beech,  may 

be  so  by  custom,  ii.  259  a, 
case  in  the  nature  of  waste  for  cutting,  ii.  252  d. 

form  of  declaration,  ii.  252  e. 
of  a  house, 

lessee  for  life  may  maintain  trover  for,  ii.  47  e. 
trees  planted  on  a  common  by  the  lord,  i.  353  a. 
TIME, 

must  be  alleged  in  pleading  for  every  traversable  fact,  ii.  74  c.  n.(c).  291. 

n.  (a), 
laid  in  declaration,  traverse  of,  when  proper,  ii.  5  6.  295/. 
immemorial,  is  only  presumptive  evidence,  and  no  absolute  bar,  ii.  175  c. 

But  see  I75e.et  seq,  n.  («). 
length  of, 

when  evidence  to  presume  a  grant,  ii.  175.  et  seq. 
TITHES, 

exemption  from, 

of  what  a  county  or  hundred  may  prescribe  for,  i.  142.  142  a.  n.(2). 

it  must  be  for  a  known  separate  district,  i.  142.  n.  (A), 
a  custom  may  be  good,  that  underwood,  &c.  used  for  husbandry  pur- 
poses on  the  premises,  shall  be  free  from  tithe,  but  it  is  not  so  of 
common  riglit,  1^141.  n.(^).  142.  n.(l). 
composition  for, 

notice  to  determine ;  where  and  at  what  time  necessary,  L  277-  b.  (a). 
when  there  is  a  change  of  parties,  ib. 

apportionment  of  composition  to  executors  of  a  rector,  ib. 
to  carry,  away  ;  rector  may  enter  a  close,  i.  323  c. 

but  it  must  be  by  the  usual  way,  i.  323  c.  n.  U). 
an  ejectment  lies  for  them,  ii.  305. 
they  might  be  put  in  view  in  an  assize,  ib. 
they  have  every  property  of  an  inheritance  in  land,  except  that  they  lie  in 

grant,  and  not  in  livery,  ib. 
by  Stat.  32  H.  8.  in  the  hands  of  lay  impropriators  they  are,  as  it  were, 
turned  into  lands  and  tenements,  ib. 
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TITHES,  continued. 
lease  of, 

the  rent  is  payable  for  the  tithes,  though  it  does  not  issue  out  of  them, 

ii.  303  a.  ul  (h). 
for  years  was  good  at  common  law,  ii.  304'  a. 
the  rent  went  along  with  the  reversion,  ib. 
the  assignee  of  the  lease  was  bound  to  pay  it,  ib. 

was  bound  to  other  covenants  in  the  lease 
which  would  run  with  land,  ib. 
debt  lay  at  common  law  for  rent  reserved  thereon^  ii.  305. 
for  lives,  how  it  may  be  made  by  ecclesiastics  under   stat.  8  Ann, 
ii.305a. 

they  may  bring  debt  for  the  rent,  ii.  305  a. 
by  a  lay  impropriator, 

has  the  same  pz^operties,  by  stat.  32  H.  8.  as  a  lease  of  lands  and 
tenements,  except  as  to  the  remedy  by  distress,  ii.  305. 
may  be  for  life,  by  stat.  8  Ann.,  ii.  306  a. 
must  be  by  deed,  ii.  297.  n.  (I). 

case  of  a  lease  without  deed  of  a  house  and  tithes,  ii.  303  a. 
n.(A). 
in  debt  for  rent  under,  the  indenture  must  be  set  out,  ii.  297*  n.  (1). 
assignment  of, 

must  be  pleaded  to  have  been  by  deed,  ii.  297  a*  n.  (2). 
debt  for  not  setting  out  on  2  &  3  Edw.  6. 

an  omission  to  state  that  they  had  been  payable  within  forty  years  next 

before  the  Act,  fatal  after  verdict,  i.  228  c.  n.  (m). 
two  or  more  may  join  in  the  action,  ii.  117  c. 
in  debt  for,  there  must  be  a  writ  of  enquiry  after  judgment,  ii.  107  a.  n.  (c). 
actions  for,  must  be  brought  within  six  years,  i.  38.  n.  (n).  ii.  67  a.  n.  (g). 
a  woman  is  dowable  of,  ii.  46  b. 
TITLE, 

of  the  record ;  formerly  of  the  term  in  which  issue  was  joined,    iL  1  c. 

n.(l). 
of  a  declaration  against  an  attorney  or  prisoners,  ii.  1.  n.  (1). 
of  plaintiff  in  declaration, 

distinction  between  a  defective  statement  of  title  and  a  statement  of  a 
defective  title ->— the  first  cured  by  verdict,  or  the  Statute  of  Jeofails — 
the  last  not,  i.  228  c.  ib.  n.  (m).  ii.  137  a. 
need  not  be  shewn  in  promissory  actions,  ii.  114. 
of  defendant  in  a  plea, 

when  it  must  be  shewn,  i.  346.  ii.  401  6.  n.  (1).       , 
slander  of, 

nature  of  action  for,  i.  243  e.  n.  (n). 

in  action  for,  malice  must  be  alleged  and  proved,  i.  243/*  n.  (n). 
joint- tenants,  &c.  may  join  in,  ii.  117  b. 

action  not  maintainable  against  one  claiming  title  to  the  premises, 
i.  243/.  n.  (n). 

or  professing  an  intention  to  dispute  the  right,  ib. 
special  damage  must  be  distinctly  alleged,  i.  243  e.  n.  (n). 

it  is  too  general  to  lay  the  damage  '<  whereby 
the  plaintiff  lost  the  sale,"  i.  243  e. 
covenant  for  good  title, 

action  upon,  ii.  181  a,  5.     See  tit.  Covenant. 
action  by  lessee  against  lessor  who  has  demised  without  title,  on  the  implied 
covenant  in  the  word  '^  demise  " —  when  it  lies,  i.  322  a.  ib.  n.  {d).  ii.  178. 
178  a.  n.(c). 
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TOBACCO, 

d^er  in  ;  may  maintain  an  action  for  price  of  tobacco,  though  unlicensed, 
i.309*.  n.(*). 
TOLL, 

in  action  for  disturbance  of,  the  pkdntiff  need  not  set  out  hu  title,  but  may 
declare  merely  on  his  possession,  ii.  114. 
for  other  things,  see  tit  Market, 
TORT, 

action  for.     See  tit.  Ctue, 
TOWNSHIP, 

liability  of,  to  repair  roads,  ii.  159  a.  et  aeq.     See  tit  Highoay, 
TRADE.     See  tit  Apprentice. 

with  an  alien  enemy,  illegal,  ii.  201  c. 
insurance  on  it,  void,  ib, 
the  king's  licence  for  it,  ib, 
bonds,  &c.  in  restraint  of,  ii.  \55b.  156. 

not  to  use  a  trade  any  where  in  England  —  bad,  iL  156. 
at  a  particular  place  —  good,  ib. 
with  particular  customers  —  good,  ii.  156. 
to  trade  with  obligee  only,  when  good,  ii.  156,  156  a. 
formerly  held  that  there  must  be  an  adequate  consideration,  eren 
though  the  agreement  be  by  specialty,  ii.  156. 

later  authorities  have  denied  this  doctrine,  ii.  156  a.  n.(a). 
modern  decisions  on  the  subject  generally,  ii.  156  a,  6.  n.  (a)w 
it  is  for  the  judge  to  say  whether  the  contract  is  reasonable, 
ii.  156  6.  n.  (a), 
what  is  an  offensive  trade,  i.  288  c.  n.  (c). 
TRADER. 

provisions  of  stat  1  W.  4.  c.  47.  as  to  the  application  of  his  real  property, 
in  case  of  bis  death,  to  the  payment  of  his  debts,  ii«  8  a.  n.  (y\ 
TRADESMAN, 

in  an  action  of  dander  by,  if  the  words  are  actionable  only  because 
spoken  in  the  way  of  trade,  the  declaration  must  aver  that  they  were 
so  spoken,  and  he  must  prove  it,  i.  243.  n.  (3).  ii.  307  a.  n.  (1).  See  tit 
Slander, 
two  partners  may  join  in  an  action  for  slander  spoken  in  the  way  of  their 
trade,  ii.  117  a,  b,  [But  see  n.  (i/).] 
TRAVERSE, 

general  rules  concerning,  L  21  a.  22.  n.  (2). 

when,  and  of  what  it  should  be  taken,  ib.  133.  n.  (4).  209.  n.  (8). 

when,  and  of  what  it  should  not  be  taken,  i.  22.  n.  (2).  22.  n.  {g).  23,  23  a,  b. 

207  e.  208.  209,  209  a.  298,  298  a. 
must  be  of  some  preceding  allegation  in  the  adverse  pleading,  i.  312  e.  n.  (4). 
{See  an  example,  ib.  n.(n).] 

if  not,  bad  on  special  demurrer  only,  ib.     [But  see  n*(o).  ii.  319  c. 
n.  («).] 
whatever  is  necessarily  understood,  intended  and  implied,  in  pleading,  is  as 
much  traversable  as  if  it  were  expressly  alleged,  i.  312  e.  n.  («).    ii.  10. 
n.(14). 
must  be  of  matter  of  fact,  and  not  law,  L  23.  n.  (5).  23  a.   ii.  160  k  n.  (11  > 
[See  also  Foulkes  v.  Scarfe,  4  Mann.  &  G.  126.] 
may  be  of  matter  of  right  resulting  from  facts,  i.  23.  ^  a.  n.  (5). 
the  thing  traversed  must  be  an  issuable  fact,  i.  22.  n.  (2). 
cannot  be  taken  on  a  virttUe  cujus^  pnetextUt  per  quod^  and  the  like,  u  23. 

n.  (5).  23  a.  H.  (m).  298  a.  n.  (3). 
should  be  of  the  surplusage,  and  not  the  tantum^  I  208.  209.  n.  (7). 
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TRAVERSE,  continued. 

must  not  be  too  large,  i.  81  a.  u.  (3).  269  b.  S12e.  d.(5).  ii.  207  a.  n.  (m). 
when  it  must  be  distributive,  i.  312  e.  n.  (5). 

in  a  plea,  must  not  be  made  of  any  allegation  in  the  declaration,  so  as 
to  compel  plaintiff  to  prove  more  than  he  would  be  bound  to  do 
under  the  general  issue,  ii.  207  a.  n.  (24). 
in  a  replication,  must  not  be  such  as  to  compel  the  defendant  to  prove 
more  of  his  plea  than  he  would  be  otherwise  bound  to  do,  ii.  207  o^  b. 
n.(m). 
in  an  action  for  damages,  must  not  be  such  as  to  tie  the  plaintiff  to 

prove  the  whole  damage  laid,  i.  268.  n.  (1).  ii..  207  a.  n.  (24). 
it  need  not  be  distributive,  where  it  is  not  necessary  to  prove  the  issue 
in  the  precise  terms  of  the  traverse,  i.  312  e.  n.  (5). 
e,  g.  if  the  breach  be  that  lessor  entered  and  ousted,  a  traverse 
that  he  ousted  him  of  the  premises  (without  saying  or  any  part 
thereof)  is  good :  for  if  plaintiff  prove  the  ouster  of  any  part, 
the  issue  will  be  found  for  him,  i.  312/.  n.  (5). 
must  not  be  too  narrow,  i.  268.  n.  (1).  312  «.  n.(5).  ii.  207  a,  b. 

if  the  plea  be  more  wide  than  the  declaration,  the  plaintiff,  in  his  repli- 
cation, may  narrow  his  traverse  to  the  part  of  the  plea  alone  that 
answers  the  declaration,  i.  268.  et  seq.  n.  (1). 
whether  the  traverse  can  be  taken  of  part  of  a  prescription^  i.  269. 
269  a.  n.  (A), 
may  be  taken  on  a  precise  material  allegation,  although  unnecessary,  ii. 

206.  n.  (21).  206  a.  n.  (22).  207  b,  c.  n.  (24). 
cannot  be  taken  on  a  superfluous  premature  allegation,  though  material,  ii.^ 

63  b.  n.  (t). 
may  always  be  taken  of  a  matter  necessarily  alleged,  i.  300  h,  n.  (g)* 
immaterid, 

bad  on  special  demurrer,  i.  14.  n.  (2).  20.  n.  (1).  207  e.  j 

aided  on  general  demurrer,  i.  14.  n.  (2).  20.  n.  (1). 
after  verdict  or  judgment  by  default,  i.  228  c. 
issue  joined  upon,  ii.  Sl9b,  c.     See  tit.  Issue. 

the  one  party  having  alleged  immaterial  matter,  does  not  excuse  the 
other  for  including  it  in  bis  traverse,  ii.  207  b.  n.  (m). 

but  a  traverse  is  not  bad,  for  including  insensible  matter  alleged  by 
the  other  side,  ib. 
distinction  between  issue  joined  on  a  traverse  taken  informally  on  a 
material  averment,  and  an  issue  joined  on  an  immaterial  traverse,  ii. 
319d: 
must  not  be  taken  after  a  confession  and  avoidance,  i.  22.  n.  (2).  rule  5. 
207  e.  n.  (5).  209.  n.  (8).  ii.  5  a.  n.  (3).  27.  28.  n.  (2).  50. 

therefore  roust  not  be  added  after  a  qua  eM  eadem^  ii.   5a4  n.  (3). 
5fg.n.{z). 
special  traverse, 

necessary  to  conclude  with,  if  matter  be  alleged  inconsistent  with  any 
material  fact  averred  previously  by  the  opposite  pleader,  i.  21  a. 
n.  (2).  1 33.  n.  (4).  209.  n.  (8). 

as  where  the  plea  varies,  from  the  declaration  in  the  nature  or 

quantity  of  the  estate  alleged,  i.  209. 
should  not  be  added,  where  the  plea  is  consistent  with  the  declar- 
ation, i.  133.  n.  (4). 

though  additional  facts  be  alleged,  i.  209. 
not  requisite,  if  a  complete  issue  has  been  made  by  an  affirmative  in 
the  declaration,  and  a  negative  in  the  plea,  i.  208.  n.  (6). 
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TRAVERSE,  canHnued. 

special  traverse^  continued. 

bad,  if  the  inducement  confesses  and  avoids,  L  207  e.  209.     See  also, 

i.  22  a.  n.(2).  ii.  5  a.  50. 
rule  that  it  should  be  of  the  surplusage  and  not  the  tantuMt  u  208  a. 

209.  n.  (7). 
the  inducement  cannot  be  traversed,  i.  21  a.  n.  (2). 
unless  the  traverse  be  immaterial,  i.  22.  n.  (2). 

or  be  merely  of  the  place  or  the  like,  t^. 
if  the  traverse  be  immaterial,  the  opposite  pleader  may  either 
traverse  the  inducement  or  demur  specially,  i.  22.  n.  (2). 
the  party  traversing  is  not  bound  to  prove  the  inducement,  i.  21  a.  n.  (<f). 
by  Reg.  Gen.  H,  71  4  W.  4.  it  must  in  all  cases  conclude  to  the  coun- 
try, i.  103  d.  n.  (d). 

law  before  this  Rule,  i.  103  b,  c. 
of  day  laid  in  declaration.     See  tit  Qucb  est  eadem. 

should  not  be  taken  in  a  plea,  if  the  time  is  immaterial,  i.  14.  n.  (2). 

81  a.  n.  (3).  ii.  5  b.  9,95 f. 
in  a  justification  under  process,  i.  298.  n.  (2).  ii.  5  c.     See  tit.  Process, 
must  be  taken,  if  it  be  material  to  vary  from  it,  i.  81  a.  ii.  5  c.  n.  {t). 
295/. 
of  place  laid  in  declaration, 

there  must  not  be  both  a  traverse  and  a  qtuB  est  eadenh  ii.  5  a.  n.  (2). 

5/.  n.  (z). 
ought  not  to  be  taken,  where  the  action  is  transitory,  i.  8.  85.  iL  5e. 

See  also  i.  347  a. 
must  be  taken,  when  the  justification  is  local,  i.  85.  ii.  5  c,  «^ 

form  of  such  a  traverse,  ii.  5  d» 
may  be  passed,  and  the  justification  traversed,  i.  22.  n.  (2). 
of  the  place  of  taking  in  an  avowry,  &c. ;  —  the  plaintiff  must  take  issue  on 
it,  and  cannot  traverse  any  matter  in  the  avowry,  &c.,  i.  347.  n.  (1). 
but  if  the  defendant  at  any  time  had  the  cattle  in  the  place  laid  in 
declaration,  he  must  not  traverse  it,  but*  plead  specially,  and  then 
traverse  the  taking  in  the  locus  in  quo,  i.  347  a.  n.  (1). 
the  defendant  must  traverse  the  place  laid  in  declaration,  if  he  avows 
in  another,  which  appears  to  be  different  on  the  face  of  the  avowry, 
ib, 
if  the  declaration  and  avowry  agree  in  the  place  but  differ  in  the  quan- 
tity, the  defendant  may  state  the  true  quantity,  and  proceed  without 
a  traverse,  i.  347  a,  b. 
of  matter  of  justification  in  trespass,  admits  that  the  trespass  justified  is  the 

one  complained  of  in  the  declaration,  ii.  5/^. 
could  not  be  taken  of  matter  properly  laid  under  &protestandOt  ii.  103  a. 
should  not  be  taken  in  the  replication  of  the  justice  of  the  debt,  when  an 

executor  pleads  a  judgment  recovered,  ii.  50,  50  a. 
"  et  non^"  sufficient  words  of,  i.  21  a.  in  marg. 
de  injurid.     See  tit.  De  Injurid. 
TREASON, 

error  upon  an  attainder  for,  may  be  brought  either  by  the  heir  or  executor, 

ii.  47. 
a  writ  of  error  is  not  grantable  ex  debitojustitite  in  cases  of  treason,  ii.  100  a. 

101. 
caption  of  an  indictment  for^ 

the  names  of  the  jurors  are  inserted  in  making  up  the  King's  Bench 
record,  i.  248  a.  n.  (a). 
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TREASON,  continued. 
eonfessioD  in  cases  of, 

if  not  made  in  open  court,  must  be  proved  by  two  witnesses,  L  262  c,  cL 
n.  (h). 
TREES.     See  tit  Timber. 
TRESPASS, 

continuing,  whether  it  can  be  treated  as  a  fresh  trespass,  so  as  to  found  a 

fresh  action,  ii.  171  ^  ^'(f)' 
continued  from  day  to  day,  is  in  law  a  several  trespass  on  each  day,  i.  24.  n.  (1 ). 
removing  goods,  wrpngfuUy  taken  at  first,  from  one  place  to  another,  is  a 

several  trespass  at  each  place,  t6. 
ab  iniiioy  what  shall  constitute,  L  300  h.  n.  (^). 
action  of,  (generally) 

joinder  of  it,  with  other  kind  of  actions,  ii.  1 17  c^     See  tit  Joinder, 
in  what  case  two  or  more  defendants  may  be  joined,  iL  117  c. 
if  the  trespass  be  laid  in  the  declaration  as  done  by  a  sole  defendant 
together  with  A,  and  J8.  (or  others  unknown)  the^writ  shall  abater 
ii.  210  e.  396.  but  see  210  e.  n.  («). 
laying  with  a  eontinttando^  i.  24.  n.  (1). 

when  it  cannot  be  so  laid,  L  24  a.  n.  (1).    . 

consequences  at  the  tried  of  laying  it  so  improperly,  ib, 
bad  on  special  demurrer^  ib. 
but  cured  by  verdict,  ib. 
after  verdict,  the  continuando  shall  extend  to  such  only  of  several 
trespasses  laid  with  it,  as  are  capable  thereof,  ib. 
laying  on  divers  days  and  times,  ib. 

evidence  of  acts  of  trespass  may  be  given  if  committed  on  all  or 
any  of  such  days,  ib, 

and  each  of  such  trespasses  must  be  answered,  ib, 
traverse  of  days  so  laid,  immaterial  and  demurrable,  i.  24.  n.  (a). 
*<an  assault "  cannot  be  so  laid,  i.  24  a.  n.  (1).  but  see  n.  (b), 
repeated  acts  of,  if  intended  to  be  given  in  evidence,  must  be  confined 
to  the  time  laid  in  declaration,  i.  24.  n.  (1). 

but  the  time  may  be  waived,  and  a  single  trespass  committed  at 
any  time  before  action  brought  proved,  i.  24  a.  n.  (1). 
survives  to  an  executor,  i.  2176. 
plea  of  justification, 

it  is  sufiicient  if  it  shews  any  thing  that  excuses  the  trespass,  and 

the  number  named  in  the  declaration  is  immaterial,  i.  346/ 
if  there  is  a  qtuB  est  eademy  there  must  not  be  a  traverse  abo, 

ii.  So.  5f,g. 
gtuB  est  eadenif  when  necessary,  ii.  5  b.  5  c.  n.  (t), 
time ;  the  plea  should  follow  the  day  laid  in  declaration,  ii.  5  b. 
neither  plaintifi*  nor  defendant  are  tied  to  the  time  in  de- 
claration or  plea,  ii.  5ayb. 
if  defendant  traverse  the  day  laid  in   the  declaration   he 
must  also  traverse  all  other  times  when  he  had  no  justifi- 
cation, ii.  295  f.  n.  (2). 
when  the  plaintiff  may  vary  it  in  his  replication  from  the  de- 
claration without  a  departure,  ii.  5  b. 
pUce, 

defendant  in  his  plea  is  bound,  unless  his  justification  is  local, 
to  follow  place  in  declaration,  ii.  5  c. 
•  when  a  traverse  of  place  in  declaration  is  proper,  ii.  Se^ffaf  h. 

9Q5f.  n.  (2). 
qu(B  est  eadem,  when  proper,  ii.  5f,  g.  n»  {z^ 
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TRESPASS,  continued. 
actioD  of,  generally, 

plea  of  justification,  continued. 

under  process,  i.  296,  296  a.     See  tit.  Process. 

the  writ  must  be  specially  set  out,  i.  298.  n.  (1). 
what  is  to  be  done,  when  the  date  difibrs  from  day  laid  in  de- 
claration, ii.  5  c.  n.  (^),  also  L  298.  n.  (2). 
by  way  of  moUiter  manus,  &&  i.  296,  296.  n.  (a), 
averment  of  its  being  the  same  trespass,  i.  298.  n.  (2).  ii.  5  a— A, 

See  tit  Qua  est  eadem. 
when  excess,  &c^  must  be  replied,  i.  300  A.  n.  (q). 
the  plaintiff  never  need  reply  a  matter  which  is  neeessarify  alleged 
in  the  plea,  ib. 
averment  of  identity  of  trespasses  laid  in  different  counts,  iL  5  A.  n.  (h), 

bad  on  special  demurrer,  ib. 
new  assignment     See  tit  New  Assignment. 
pleading  a  licence,  i.  300/.  ib.  n.  (g). 
the  general  issue, 

the  plaintiff  is  not  bound  under  it  to  prove  the  trespass  oommitted 
on  the  day  laid  in  the  declaration,  ii.  295/. 
damages, 

are  divisible  in,  and  may  be  released  as  to  part,  ii.  379  a.  n.  (14). 
quare  clausumfregitj 

ancient  mode  of  declaring,  i.  299  b. 

by  Reg.  Gen.  JET.  T.  4  W.  4.  the  declaration  must  ascertain  the 
locus  in  quo  by  name  or  abuttals,  i.  300.  n.  (A), 
what  is  a  compliance  with  this  rule,  ib. 
the  common  bar  of  lib.  ten.^  i.  299  6,  c.     See  tit.  Liberum  TenemaUum. 
and  consequent  new  assignment,  ib.    See  tit  New  Assignment. 
apparent  objections  to  the  plea  of  lib.  ten.^  L  299  c.  300. 
a  good  plea,  though  the  declaration  ascertains  the  place,  i.  300  a. 

meaning  of  the  plea,  i.  300 a.  n.  (t).  ii.  111.  n.  (a), 
what  proof  will  support,  ii.  111.  n.  (a). 

on  issue  joined  on,  defendant  entitled  to  verdict  if  he  shews  title 
to  the  part  of  the  close  where  the  trespass  was,  i.  299  c.  n.  (g). 
if  the  plaintiff  gives  a  name  or  quantity,  the  defendant  cannot  vary  or 
give  another  name  or  quantity,  but  should  plead  the  common  bw, 
protestando  the  name  or  quantity,  ii.  104. 
maintainable  against  a  wrong-doer  by  a  person  in  possession,  even  with- 
out title,  i.  347  d.  n.  («). 

the  possession  constitutes  a  conclusive  title,  iL  47/  n.  (/). 
venue  in,  local,  i.  300  e. 

vill  or  parish  a  sufficient  description,  i.  347  a. 
by  the  lord  against  a  commoner  for  a  surcharge,  i.  346/ 

if  defendant  justify  under  his  right  of  common,  the  lord  must  new 
assign,  ib. 
justification  in, 

meaning  of  the  words  '*the  said  close  in  which,  &&»"  i.  299&i 

may  be  in  a  place  different  from  that  laid  in  declaration  without  a 
traverse,  i.  347  a.  ii.  5  c,  d. 

plaintiff  must  ascertain   the  place  in  a  new  assign- 
ment, i.  347  a. 
how  it  herein  differs  from  an  avowry,  ib. 
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TRESPASS,  conHnued. 
quare  clatuumfregitf 

jiiBtification  in,  conHnued. 

it  is  sufficient  to  allege  matter  to  excuse  the  trespass,  i.  347  c. 
n.(3). 
how  it  herein  differs  from  an  avowry,  ib, 
if  it  is  by  reason  pf  title,  the  title  must  be  set  forth  —  secusy  in 

trespass  de  bonis  a8portatii»  ii«  401  6.  n.  (1). 
as  bailiff  or  servant, 

the  being  bailiff  or  servant  may  be  traversed,  as  in  trespass 
for  taking  goods,  i.  347  c,  347  d.  347  d.  n.  (e). 
under  right  of  common  must  set  out  defendant's  title  specially, 

i.  346. 
proper  mode  of  pleading  when  defendant  justifies  entering  the 
plaintiff*s  house  or  land  to  seize  the  goods  of  a  third  party, 
ii.  284  b.  n.{b). 
for  assault  and  battery.     See  tit  Assault 
for  taking  goods  or  cattle, 

the  things  taken  must  be  described  with  certainty,  and  not  described 
generally  as  goods  and  chattels,  ii.  74,  74  a* 

this  is  bad  after  verdict,  ii.  379.  [but  see  n.  (m).] 

relaxation  of  the  rule,  ii.  74  a,  b,  c. 

they   must  be  alleged' to  be  the  goods  o/*  ^/i/btn^t^,  ii.  74  a. 

n.  (a).  379. 
their  vdue  must  be  alleged,  ii.  74  c.  n.  (c). 
for  goods  distrained,  ii.  285  a.  n.  (A).     See  tit.  Distress* 
by  a  commoner  against  the  lord  for  an  improper  distress,  i.  346/1 
wherever  it  lies,  trover  will  also  lie,  ii.  47  oo,  bb.     [But  see  n.  (u).] 
but  not  e  conversot  ii.  47  cc. 
in  what  cases  a  judgment  in  the  one  is  a  bar  to  an  action  in  the 
other,  ib. 
it  does  not  lie  for  the  owner,  to  recover  goods  lent  or  given  to  another 

to  keep,  if  he  refuse  to  re-deliver  them,  ib. 
it  never  lies  where  the  taking  is  lawful,  or  at  least  excusable,  ib. 
it  lies  for  a  borrower  to  recover  from  a  stranger  the  thing  borrowed, 

ii.  47  «. 
it  lies  for  a  carrier  to  recover  things  entrusted  to  him,  ib. 
it  lies  for  the  sheriffs  to  recover  goods  seized  by  him  in  execution, 

ii.  47  a. 
venue  in,  transitory,  i.  300  e.  ii.  5  c. 
new  assignment  in,  i.  300  e^f. 

against  husband  and  wife,  the  declaration  may  state  the  conversion  (o 
have  been  to  their  own  use,  ii.  47  «• 

the  conversion  is  merely  surplusage  and  laid  as  aggravation,  ib. 
it  lies,  if  goods  are  wrongfully  taken  by  the  sheriff  in  execution,  against 
the  person  who  sued  out  the  writ,  ib.     [But  see  contra^  ib.  n.  (m). 
and  2  DowL  k  L.  174.    WMtmore  v.  Greene.'] 

it  matters  not  whether  that  person  has  indemnified  the^  sheriff,  ib, 
justification  in, 

by  reason  of  title  in  the  locus  in  quo,  need  not  set  forth  the  title, 
ii.  4016.  n.(]). 

.    thus  defendant  may  justify  taking  damage  feasant,  on  his 
possession,  i.  346/. 
for  chasing  sheep,  &c 

possession  of  the  locus  in  quo  is  a  sufficient  justification,  i.  221. 
proper  form,  ib. 
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TRESPASS,  canHnued. 

against  a  magistrate  on  a  conviction  by  him,  i.  263  a.  n.  (/). 
for  cutting  trees, 

against  a  tenant  when  they  are  excepted  out  of  his  lease,  L  322  d, 

for  defect  or  fences,  ii.  2855,  c.  n.(4). 

notice  to  the  owner  of  the  cattle,  ib. 
for  mesne  profits.     See  tit  Mesne  Profits. 
TRIAL, 

notice  of, 

after  four  terms  must  be  a  term's  notice,  ii.  336  b.  n.  (e). 
new,  (see  tit  New  Trial,) 

entry  on  the  piea  roll  in  case  of,  ii.  253.  254.  n.  (8). 
on  the  nisi  prius  roll,  ii.  254. 
by  proviso, 

clause  of  the  vetiire  from  which  it  takes  its  name,  ii.  336. 

where  it  is  necessary  and  when  it  may  be  had,  ii.  336  a,  ib.  n.  (6). 

no  entry  of  issue  necessary,  ii.  336  a. 

no  rule  for  necessary,  ib. 

defendant's  right  to,  ii.  336  a.  n.  (b). 

in  error,  replevin,  prohibition,  and  quare  impeditj  the  defendant  may 

carry  the  cause  down  to  trial  without  aproviso,  ii.  336, 336a. 
notice  of  it,  ii.  336  b.  n.  (e), 
jury  process,  ii.  3365. 

what  is  to  be  done  when  both  plaintiff  and  defendant  carry  down  re- 
cords, ib. 
its  utility  in  a  great  measure  superseded  by  stat.  14  Geo.  2.  aUowing 
judgment  cts  in  case  of  a  nonsuit,  ii.  336  r. 
TROVER, 

Action  of, 

joinder  of,  with  other  kind  of  actions,  ii.  117^.     See  tit  Joinder. 
within  the  saving  clause  of  the  Statute  of  Limitations,  ii.  121  a. 
in  what  cases  it  lies, 

for  goods  fraudulently  bought  on  credit,  i.  269  d^  n.  (m). 
wherever  trespass  for  taking  goods  will  lie,  there  trover  will  also 
lie,  ii.  47  55.     [See,  however,  n.(«). 
(but  not  e  converso,  ii.  47  cc), 

in  what  cases  a  judgment  in  the  one  action  is  a  bar  to  the 
other,  t5.     See  also  n.  (z). 
it  will  not  lie  for  fixtures,  ii.  259  c.  n.(r). 
it  is  the  peculiar  remedy,  where  the  taking  is  lawful,  or,  at  least, 

excusable,  of,  ii.  47  cc. 
a  party  cannot  turn  assumpsit  into  trover  by  stating  a  coKfoefwrn 

of  money  had  and  received  to  his  use,  ii.  117  m.  n.  (e). 
it  will  lie  for  goods  taken  under  a  wrongful  distress,  but  not  for 
goods  irregularly  sold  under  a  distress,  ii.  47  55.  n.  (ar). 
case  of  excessive  distress,  t5. 

case  of  excessive  sale  under  an  execution,  ii.  47  cc.  n.  (x). 
case  of  excessive  toll  of  corn,  ib, 
it  will  not  lie  for  landlord  to  recover  goods  he  has  taken  under  a 

distress,  ii.  47  5.  n.  (c). 
it  will  lie  for  a  sheriff,  against  a  person  who  has  taken  away  goods 
seized  in  execution,  ii.  47  a. 

the  declaration  need  not  state  that  sheriff  paid  the  value 
to  the  original  plaintiff,  ii.  47  a. 
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TROVER,  continued. 
Action  of, 

in  what  cases  it  lies,  continued, 

when  it  will  lie  for  the  assignees  of  a  bankrupt,  if  sheriff  take  the 
bankrupt's  goods  in  execution  after  a  secret  act  of  bankruptcy, 
against  the  original  plaintiff,  ii.  47  x.   , 

when  against  sheriff,  ii.  47  cc.  n.  (y). 
it  will  lie  for  a  person,  whoee  goods  the  sher^has  wrongfiMy  seized 
in  execution^  against  the  original  plainti^  ii.  47  x.    But  see  ib, 
n.  (m). 

it  is  not  material  whether  the  defendant  has  indemnified 
the  sheriff,  ib. 
against  a  vendee, 

when,  if  a  bailee  sell  |the' goods  entrusted  to  him,  trover  will 
lie  for  the  owner,  even  against  a  bond  fidt  vendee,  ii. 
47c.n.(/). 
for  a  carrier,  ii.  47  e.     See  tit.  Carrier. 

it  will  lie  for  a  borrower  to  recover  the  thing  borrowed,  ii.  47  e. 
for  a  factor,  ii.  47  e.     See  tit.  Factor. 

for  a  vendor,  ii.  47  u.  n.  (A).    See  tit  Vendors  and  Purchasers. 
it  will  lie  for  a  lessee  for  life  of  a  house,  for  its  timbers,  ii.  47  e. 

[see  post  in  this  title  for  other  instances  where  it  will 
lie  upon  special  property."] 
it  will  lie  against  vendee  of  stolen  goods,  without  prosecuting  the 

thief,  ii.  47  h.  n.  (/?). 
when  it  will  lie  against  a  man  entrusted  with  a  bill,  and  getting  it 

discounted,  ii.  47  y.  n.  (y). 
it  will  not  lie  for  lessor  of  a  furnished   house,  to  recover  the 

furniture  taken  in  execution  during  the  lease^  ii.  47  d. 
it  will  not  lie  for  timber  for  tenant  in  tail  on  the  determination 

of  an  estate  for  life  without  impeachment  of  waste,  ii.  47  ff,  h. 
for  a  heriot,  ii.  168  b. 
it  survives^^  an  executor,  i.  217  5. 

but  not  against  him,  for  a  conversion  by  his  testator,  i.  207  a. 
it  lies  to  recover  a  mastiff,  i.  84.  n.  (2). 

a  parrot  or  monkey,  or  any  reclaimed  animal,  ib. 
and  n.  (b). 
property, 

the  plaintiff  must  have  an  absolute  or  special  property  in  the  goods 
sought  to  be  recovered,  ii.  47  b.  379.    . 

he  must  have   it  at  the  time    the   goods    were    converted^ 
ii.47A. 
1.  absolute  or  general, 

possession  unnecessary,  ii.  47  6,  c. 

possession  of  testator,  declaration  on  by  executor,  ii.  47  c 

after  delivery  to  a  carrier  or  other  bailee^  ii.  47  c.   4t7  e. 

n.(/). 
there  must  be  a  right  of  possession  in  plaintiff,  iL  47  d.  ib. 
n.(ff). 

owner  may  bring  trover  if  party  having  a  lien  abuses  it, 
ii.  47  h.  n.  (*).    [See  also  5  Scott,  N.  R.  534.  Dirhs  v. 
Bichards.] 
contract  rescinded^  ii.  47  d.  n.  (g). 
trees  or  fixtures  severed,  ii.  47  rf,  e.  n.  (g).  , 
goods,  &c.  let  on  hire,  ii.  47  d.  t6.  n.  (g). 
simple  bailment  without  reward,  ii.  47  d.  n.  (jg). 
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TROVER,  continued. 

Action  of,  continued, 
property,  continued. 
2.  special, 

actual  posseBnon  is  unnecessary,  ii.  47  g- 
a  carrier  may  hare  the  action,  ii.  47  e. 
a  factor,  conngnee,  pawnee,  or  trustee,  ib. 

the  declaration  shoakl  coaclade  **in  damnum  ^ 
sorumy**  ii.  47  e.     See  tit  Factor, 
a  man  having  a  lien,  ii.  47  e.  n.  (A).  47  y.  n.  (/»). 
lessee  for  life  of  a  house — for  its  timbers,  ii.  47  «. 
lord  of  the  manor  against  a  stranger,  for  an  estray,  before 
the  expiration  of  the  year  and  day,  ii.  47  e, 
•     agister  of  cattle,  iL  47  e. 

master  of  canal  boat»  ii.  47  e.  n.  (A), 
churchwardens  for  the  goods  of  the  church,  taken  io 
their  own  time  or  their  predecessor's,  ii.  47  e, 
temporary  for  a  particular  purpose,  trover  lies  upon  it,  after 

purpose  is  answered,  ii.  47  e.  n.  (A). 
by  finding,  ii.  47  g. 
possession, 

alone  or  with  an  assertion  of  title,  will  maintain  the  ac- 
tion against  a  wrong-doer,  ii.  47^  g.  47^.  n.  (nt). 

whether  possession  is  conclusive  in  such  cases, 
ii.  47/  n.  (l), 
of  a  ship,  without  a  due  conveyance  under  the  Register 
Acts,  ii.  47^.  n.  (»). 
the  right  oi  property^  either  absolute  or  special,  is  essential,  ii 
47^,  A.  47  a.  n.  (o). 

therefore  father  cannot  bring  trover  for  the  property  of  his 

infant  son,  ii.  47  A.  n.  (o). 
right  to  obtain  custody,  not  sufficient,  tfr. 
the  action  may  be  brought  either  by  the  general  or  special  owner, 
and  judgment  obtained  by  one  is  a  bar  to  an  action  by  the 
other,  ii.  47 1. 
the  conversion,  ii.  47  t.  et  seq. 

if  it  has  once  taken  place  it  cannot  be  cured,  ii.  47  o.  n.  (a), 
if  the  goods  came  into  defendant's  hands  by  finding  or  delivery,  there 
must  be  a  demand  and  refusal,  to  constitute  a  conversion,  ii.  47 1^ 
the  demand  .and  refusal  is  only  evidence  of  a  conversion,  ib, 

the  conversion  may  or  may  not  have  been  cotemporaneous 
with  the  demand  and  refusal,  ib,  n.  (^). 

delivering  a  part,  after  promising  to  deliver  the  whole, 

ii.  47  «.  n.  (z). 
it  is  no  evidence  of  a  conversion,  where  it  is  apparent 
that  defendant  has  made  no  conversion,  ii.  47  t. 

'  e.  g,  the  cose  of  a  carrier  or  wharfinger^  where 
the  goods  have  been  lost  or  stolen,  iL  47 1. 
or  where  he  refuses  to  deliver  them  till 
paid  the  carriage,  ii.  47 1.  k. 
^AndLiM^^'  "(  (*^®  »8jxie  of  any  other  person  who  has  a 

lien,  ii.  47  A.) 
secuSf  where  he  breaks   open   a  box  or 
delivers  them  to  another  by  mistake, 
ii.  47 1,  A.  n.  (r). 


See  tit.  Carrier^ 
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TROVER,  continued. 
Action  of, 

the  conversion,  continued. 

the  demand  must  be  specific,  ii.  47  /.  n.  (/). 

the  demand  must  not  be  too  large,  ib, 

the  demand  must  be  absolute,  ii.  47  m.  n.  (t). 

an  assertion  by  a  carrier  that  he  has  delivered  the  goods  to  the 

consignee^  is  not  evidence  of  conversion,  ii.  47  k,  n.  (r). 
an  assertion  by  the  finder  of  goods,  that  he  knows  not  whether  the 
demander  be  the  right  owner,  and  therefore  refuses  to  deliver 
them,  is  not  evidence  of  a  conversion,  iL  47  k.  n.  (t), 
an  assertion  of  the  right  of  another  over  property,  is,  upon  demand 

and  refusal,  evidence  of  a  conversion,  ii.  47  A,  i^  m. 
if  a  person  entrusted  with  the  goods  of  another,  puts  them  into  a 

third  person's  handsy  it  is  a  conversion,  ii.  47  m,  n,  ib.  n.  (t/). 
making  use  of  or  misusing  a  thing  found  or  delivered  b  a  conver- 
sion, ii.  47  n. 

drawing  out  part  of  a  vessel  and  filling  it  with  water,  ib. 
merely  drawing  ofi*  part  of  contents  of  a  cask,  ib. 
bottling  ripe  wine,  tb. 
taking  and  carrying  away  the  property  is  a  conversion,  without  a 
demand  and  refusal,  ib.  47  o.  n.  (a). 

it  makes  no  difierence  that  the  property  was  taken  by  legal 
process,  as  in  the  case  of  the  assignees  of  a  bankrupt,  who 
may  be  sued  by  the  bankrupt,  ii.  47  o.  n.  (a), 
mere  detaining  of  goods,  ii.  47  m,  n.  ib.  n.  (x). 
if  a  refusal  be  not  absolute^  it  is  not  evidence  of  a  conversion,  ii. 
47  /.  n.  (t). 

nor  if  at  the  time  of  the  refusal  the  defendant  had  not  it  in 
his  power  to  deliver  the  goods,  ii.  47  A,  /.  n.  (t). 
a  Joint  conversion  must  be  proved,  in  order  that  several  defendants 
may  be  found  guilty,  ii.  47  «.  n.  (i).  117  c.  n.  (^). 
parties, 

by  whom  it  should  be  brought, 

one  joint4enantj  tenant  in  common,  or  parcener,  cannot  bring 
it  against  his  companion  for  a  thing  stiU  in  his  possession^ 
iL  47  o. 

secusj  if  the  thing  be  destroyed,  ii.  47  p. 
what  is  a  destruction,  ib.  n.  (c). 
qu.  if  the  thing  be  sold,  ib: 
if  the  thing  be  misused,  ii.  47/>. 
when  this  defence  must  be  specially  pleaded,  and  when 
not,  ii.  47/>.  n.  {b). 
when   it  may  be  raised  under  the  general  issue, 
ii.  47  o. 
'^  if  one  joint-tenant,  &c  bring  trover  against  a  stranger^  he 

must  plead  the  joint-tenancy  in  abatement,  ii.  47/>. 

he  cannot  otherwise  take  advantage  of  it,'  but  the  plain- 
tiff shall  recover  only  the  value  of  his  share,  ib. 
if  a  person  get  possession  of  the  goods  of  a  feme  sole,  and 
convert  them  after  her  marriage,  the  husband  may  either 
sue  alone  or  jointly  with  his  wife,  ii.  47  q» 
form  of  declaration  in  latter  case,  ib. 

it  must  not  conclude  to  the  damage  of  both,  ib. 
[But8een.(c/).] 


TROVER,  continued. 

Action  of,  continued. 
parties,  continued. 

by  whom  it  should  be  brought,  continued. 

if  an  apprentice  earn  any  thing,  trover  lies  by  the  master, 

iL  47  5^.  , 

if  a  servant  purchase  goods  for  his  master,  which  are  afte^ 
wards  converted  by  another,  the  master  may  have  trover, 
ih. 
if  a  vendor  deliver  goods  to  a  carrier^  the  property  is  vested 
in  the  vendee^  and  he  only  can  bring  an  action  against  the 
carrier,  ii.  47  q^  r.     See  tit.  Carrier. 
it   makes   no  difference,  whether   any  particular  mode 
of  conveyance    be    ordered   by  the    vendee  or  no, 
iL47r.  n.(/). 
but  if  the  vendor  agree  to  pay  the  carriage^  it  seems 
he  may  have  the  action  against  the  carrier,  iL47r,«* 
47  8.  n.  (g). 
if  any  thing  is  to  be  done  on  the  part  of  the  vendor  to 
complete  the  matter,    trover  does    not    lie    for  the 
buyer^  ii.  47  <.  n.  (h). 
if  on  the  part  of  a  buyer  any  thing  remains  unperformed, 
the  action  will  lie  for  the  vendor  to  recover  the  goods  back, 
iL  47  u.  n.  (h). 
against  whom  it  may  be  brought,  ii.  47  tf,  x. 

if  a  woman  convert  goods  before  her  marriage,  the  action  lies 
against  husband  and  wife,  ii.  47  u. 

the  declaration  must  state  the  conversion  to  her   own 
use  (unless  the  goods  be  in  existence,  and  the  hus- 
band refuse  to  deliver  them  up),  ib*    But  see  n.  (t). 
if  the  conversion  be  by  a  wife  without  her  husband^  the  action 
lies  against  both,  and  the  conversion  must  be  alleged  to  be 
\jQ  the  use  of  the  husband  only^  ii.  47  u. 
if  the  conversion  be  the  joint  act  of  husband  and  wife,  the 
husband  may  be  sued  alone,  ib. 

if  the  action  be  against  both,  the  declaration  should 
state  that  they  converted  tb  the  use  of  the  husband^ 
ii.  47  u. 

if  it  be  *'  to  their  own  use^  it  is  bad,  but  cured  by 
verdict,  ii.  47  u,  x.  and  n.  (A), 
it  lies  against  a  party  to  the  conversion,  though  another  ac- 
tually converted  the  property  ;  as  against  the  original  plain- 
tiff after  a  seizure  by  the  sheriff,  ii.  47  x.     [But  see  contra^ 
ib.  n.  (m).      See  also  2  Dowl.  &  L.  174.   Whitmore  v. 
Greene.^ 
it  lies  against  a  corporationy  i.  339  a.  n.  (jb).  ii.  47  x.  n.  (o). 
'    the  conversion  need  not  be  authorized  by  an  order  under 
seal,  semble,  ii.  47  x,  y.  n.  (o). 

if  it  be  necessary,  such  order  will  be  presumed 
after  verdict,  i.  339  a.  n.  (b).  ii.  47  y.  n.  (o). 
servant  or  agent  liable,  though  the  conversion  were  merely 
for  master  s  benefit,  ii.  47  m.  n.  (ti). 
unless  in  the  case  of  a  man  employed  in  the  course  of 
trader,  as  a  packer  or  carrier,  tb. 
against  joint-tenant  or  tenant  in  common,  when,  ii.47j9.  ib. 
n.(4).n.(c). 
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TROVER,  conHnued. 

Action  of,  continued. 
the  declaration, 

great  certainty  in  describing  the  goods  formerly  necessary,  ii.  74. 
modem  relaxation  of  the  rule,  ii.  74  a,  b,  c,  d, 
<<  divers  goods  and  chattels  '*  is  too  general,  and  bad  after 

verdicty  ii.  379.  n.  (13).     [But  see  n.  (i»).] 
the  value  should  be  stated^  ii.  74  c.  n.  (c). 
should  state  the  plaintiff's  possession^  as  of  his  own  proper  goods, 
and  that  they  came  into  defendant's  hands  bg  finding,  ii.  47  y, 
379. 

the  omission  of  these  words  is  cured  by  verdicty  t6. 
no  departure,  to  reply  a  lien,  ii.47^.  n.  (p). 
if  plaintiff  was  never  actually  possessed,  he  need  not  allege 
possession,  ii.  47  y. 
by  executor, 

may  state  the  testator's  possession,  without  alleging  his  own, 
if  the  goods  were  taken  and  converted  after  the  testator's 
death,  and  before  the  executor  obtaiued  possession,  ii.  47y. 
or  he  may  declare  on  his  own  possession,  t^. 

in  these  cases  he  need  not  name  himself  executor, 
ib. 
if  the  trover  and  conversion  were  in  testator's  lifetime, 
the   executor   is  not  liable  to   costs,  ib,     [But  see 

n.(,).] 
the   executor  may  declare  as    such,  if  the  goods 
were  taken  in  testator's   lifetime  and  kept   till 
his  death,  though  not  used  till  after,  ii.  47  z. 
if  the  declaration  be  on  the  testator's   possession,   the 
executor  is  not  bound  on  the  general  issue  to  prove 
himself  executor,  ib, 
by  an  administrator, 

if  it  be  upon  the  possession  of  the  intestate,  the  defendant 

cannot  give  in  evidence  under  not  guilty,  a  will  and 

executor,  ii.  47  z, 

secus,  if  it  be  upon  the  possession  of  the  administrator, 

ib. 

how  the  granting  of  the  letters  of  administration  should  be 

stated,  ii.  137  o.  138.  n.(2> 
the  creditor  of  tifelo  de  se,\.^\b. 
by  assignees  of  bankrupt,  (see  tit  Bankrupt,') 

if  they  have  never  had  actual  possession,  they  may  declare 
either  on  the  possession  of  the  bankrupt,  or  their  own  con- 
structive possession,  ii.  47  z,  n.  {£). 

it  is  best  to  insert  a  count  in  each  form,  and  is  no  mis- 
joinder, ib. 
a  count  on  the  possession  of  one  bankrupt,  and  another  on 
the  possession  of  the  other,  is  a  misjoinder,  ii.  47  oa.  n.  {t). 


special,  when  necessary,  ii.  47 p.  n.  (b).     [See  also  6  Scott,  N.  R. 
631.   Wilkinson  Y.  Whalky.'] 
damages, 

redelivery  before  action  brought  goes  in  mitigation  of,  ii.  47 o.  n.(a). 
effect  of  redelivery  after  action  brought,  ib. 
general  rule  as  to  amount  of  damages,  ii.  47  o,  p.  n.  (a), 
particular  instances,  ii.  47/>.  n.(a). 

\OV^  II.    PART  II.  3  H 


TROVER,  conHnued. 

Action  or,  oonHnued. 

staying  proceediDgs  on  restoring  goods  and  paying  costs,  iu  47  o.  n.(a). 
if  the  action  is  for  several  things,  the  damages  may  be  released  as  to 

some,  and  taken  severally  as  to  the  rest,  iu  379  a.  n.  (14). 
judgment  in, 

in  what  oases  it  changes  the  property  in  the  goods,  iL4eTee,dd. 
n.  (z). 
information  in  the  nature  of,  for  the  king  to  recover  the  goods  of  a  felon, 
i.  271  b. 
TRUSTEE, 

of  goods,  may  maintain  trover  for  them  against  a  stranger,  iu  47  e. 
TRUSTS  and  TRUSTEES,     See  tit  Uses  and  Trusts. 
TURBARY, 
common  of, 

approvement  against,  i.  353  b.  n.  (n). 

must  be  in  respect  of  an  ancient  messuage,  1.  353  c  n.  (it). 

how  the  right  should  be  pleaded,  t6. 


u. 


UMPIRE.     See  tit  Arbitration. 
UNDERLETTING, 

what  amounts  to,  i.  288  b.  n.  (d). 

distinction  between,  and  assignment,  ii.  418  d^  e. 

covenant  againi^  what  shall  dispense  with,  i.  288.  288  a.  n.  (y)* 

licence  for,   when  a  dispensation  of  a  condition  not  to  assign,  L  288. 

UNDERWRITER.    See  tit  Insurance. 
UNICA  TAXATIO, 

of  damages,  when  necessary  to  be  entered,  ii.  300  a.  n.  (4). 
form  of  entry,  ib. 
UNITY  OF  POSSESSION, 

extinguishes  a  prescriptive  right  of  way,  u  323  b.  n.  (/>). 
or  more  properly  unity  of  seisin,  ib. 

distinction  between  suspension  by  unity  of  possession  and  exttnetion  by 
unity  of  sebin,  ib. 
foundation  of  grant  of  way  of  necessity,  i.  323  c 
does  not  extinguish  a  way  of  necessity,  i.  323  b. 
USE  AND  OCCUPATION, 

executor,  as  such,  cannot  be  sued  for,  i.  1 12.  n.  (c). 

entry  of  one  of  two  executors  does  not  make  them  both  liable  for,  i.  112& 

n.  (c). 
an  action  for,  will  lie  against  an  alien  artificer,  who  has  occupied  a  shop,  &c. 

under  an  agreement  not  amounting  to  a  lease,  i.  8.  n.  (1). 
action  of  debt  for,  i.  203.  n.  (c). 

lies  at  common  law,  and  is  not  defeated  by  proof  of  a  demise  (not 
under  seal)  at  a  rent  certain,  ib. 
assumpsit  for, 

the   plaintiff  may  recover  what  he  shall  prove  due,  without  a  prcctK 

siitn  having  been  agreed  upoo,  ii*  12%  n.  (2). 
the  kssiee  cannot  impeach  leisur's  title  In,  i.  ^^26  a.  n.  (c). 
assignee  of  reversion  canoot  recover  for  bygone  occupation  before  k»  grin^ 
i. 'i3ii&.  n.  (5r> 
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USE  AND  OCCUPATION,  continued. 

no  action  maintainable  for,  on  account  of  rent  due  after  acceptance  of  pes-* 
session  bj  landlord,  L  2S6/.  n.  (y). 
nor  in  the  case  of  a  constructive  eviction,  i6. 

nor  in  case  of  the  occupation,  &c.  ceasing  for  along  time,  (without 
notice  to  quit),  i.  276  c  n.  (a), 
rent  not  recoverable  pro  ratdf  ib. 
whether  it  lies,  after  partial  eviction  by  lessor,  i.  204  a.  n.(/). 
nii  kahni  in  tenemenHSf  bad  plea  to,  i.  277  a.  n.  (e), 
USE.     See  tit  Uses  and  Trusts. 

when  the  use  of  a  thing  is  granted,  every  thing  is  granted  by  which  the 
grantee  may  enjoy  such  use,  i.  323.  n.  (6). 
USES  AND  TRUSTS, 

Statute  of  Uses,  L  254^  iL  11  6. 

what  shall  be  a  use  executed  by  the  statute,  and  what  a  trust  estate  now, 

not  executed,  ii.  1 1  b — h. 
a  use  upon  a  use  is  not  executed,  IL  11  6. 

the  use  is  not  executed,  where  something  is  to  be  done  by  the  trus* 
tees  which  makes  it  necessary  for  them  to  have  the  legal  estate, 
ii.  11&— «. 
distinction  between  a  limitation  to  trustees  in*trust  to  '^  reeehe  the  rents 
and  profits  and  pay  them  oeer  to  A.^  and  one  to  *^  permit  and  suffer 
A.  to  receive  the  rents  and  profits"  ii.  11^  ff* 
the  Stat  does  not  extend  to  copyholds,  ii.  1 1  p. 

nor  to  leases  for  years,  which  are  in  existence  at  the  time  of  the 

assignment  to  the  use,  ib. 
nor  to  cases  where  the  party  seised  to  the  use,  and  the  ceiltit  que 
use,  are  the  same  person,  ii.  11  A,  n.  (m). 
what  quantity  of  estate  shall  vest  in  the  trustees,  iL  11  e,f.  n.  (r). 
provisions  of  stat  I  Vict,  c  26.  as  to  devises,  ii.  llj^  n.  (r). 
distinction  between  a  devise  to  executors  to  sell,  and  a  devise  Utat  they 

shall  sell,  ii.  lien.  (o). 
how  named  in  pleading,  i.  251.  n.  (2). 
trust  property, 

at  common  law  was  not  liable  to  an  execution  upon  the  judgment  or 
recognizance  of  ces^i  que  trust,  ii  11.  n.  (17). 
by  Stat  29  Car.  2.  it  has  become  liable,  and  a  trust  estate  in  fee 
descending  on  the  heir  of  the  cestui  que  trust  is  made  assets  in 
his  hands,  ii.  11.  n.  (17).  68/ 
if  the  trustee  has  conveyed  the  lands  by  direction  of  cestui  que 
trust  before  execution,  the  lands  are  not  liable  under  the  statute, 
ii.  11,  11a.     [But  see  now  stat  1  Vict  c.  110.,  ii.  11  a.  n.  (A).] 
a  trust  estate  for  years  is  not  assets  within  the  stat.,  ii.  11a. 

whether  a  term  of  years  be  taken  in  execution  under  it,  ii* 

11a.  n.(;/). 
not  an  equity  of  redemption,  ib. 
the  trust  estate  must  be  held  soldy  in  trust  for  the  defendant  to 
be  within  the  statute,  ib. 
not  liable  to  dower,  ii.  46  6. 
cestui  que  trust, 

tenant  for  life  —  a  feoffment  by  him  no  forfeiture,  ii.  386. 
use, 

devise  of  a, 

frequent  before  the  Statute  of  Uses,  i.  253  a.  254.  n.  (5). 
execution  compellable  in  Chancery,  tft. 
drawn  to  the  possession  by  Statute  of  Uses,  i.  254.  n.  (6). 
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use,  continued, 

by  a  devise  of  the  '<  free  use  "  of  lands,  the  lands  themselves  pass, 

i.  186e.  n.  (7). 
there  was  no  dower  of,  before  Statute  of  Uses,  ii.  4f6  b. 
cestui  que  use, 

wife  of^  was  not  entitled  to  dowers  if  he  made  a  feoffment,  between 
Stat.  I  R.  3.  and  27  H.  8.,  ii.  46  b. 
party  pleading  a  deed  operating  under  Statute  of  Uses,  need  not  make  a 

rfertj  i.  9.  n.  (1). 
_ 

no  subsequent  event  can  make  a  legal  contract  usurious,  L  294>,  295* 
penalty  for ;  how  and  when  it  is  incurred,  i.  295,  295  a. 

action  for;  whence  limitation  of,  begins  to  run,  i.  295 fl- 
at what  time  the  offence  is  complete,  i.  295  a.  n.  (d). 
borrower  competent  witness  in,  i.  295  b. 
what  shall  constitute  within  stat  12  Ann.  c  16.,  i.  295,  295  a. 
of  stating  the  usurious  contract  in  a  declaration,  L  295  a. 
distinction  between  declaration  and  plea,  t6. 
the  offence  is  committed  in  the  county  where  the  money  is  paid,  and  not 

where  the  contract  is  made,  i.  295.  n.  (c). 
proper  averments  in  a  plea  of,  i.  295  a*  ib.  n.( /*). 
the  statute  need  not  be  recited,  i.  295  a,  b. 

the  day  on  which  the  money  is  averred  to  have  been  advanced  is  ma- 
terial, i.  295  a.  n.  (e). 
might  formerly  be  given  in  evidence  under  general  issue  in  assumpsit,  i. 
295  fl. 

but  not  in  actions  on 

specialties,  t6. 
must  now  be  pleaded  in 
all   cases,    i.  295  a. 
n.  (^). 
when  it  appears  on  the  face  of  the  condition,  how  to  proceed,  L  295  a. 
securities  given  under  usurious  considerations  absolutely  void,  L  295  b. 
exception  of  bills,  &c.  under  58  Geo.  3.,  i.  2956.  n.(t). 
alteration  of  the  law  by  stat  5  &  6  W.  4.  c.  ^l.,  t6« 
statutes  of,  all  agree  in  substance,  i.  295  c. 

relaxation  of,  by  statutes  of  Victoria,  i.  295  c,  n.  (I). 
a  replication  to  a  plea  of,  should  deny  the  fact,  without  a  formal  traterKt 
and  conclude  to  the  country,  i.  103  c. 


V. 

VACATION, 

avennent  of  a  writ  or  bill  having  issued  in  vacation,  when  bad,  i.  300  «• 

n.(7).n.(r). 
a  submission  to  arbitration  may  be  made  a  rule  of  court  in,  i.  327  d.  n.  {q^ 
VARIANCE. 

whether  material  or  immaterial,  (see  tit  Averment)^ 

in  statement  of  rights  of  common,  &c.,  i.  345.  n.  (a), 
in  statements  of  contracts  generally,  ii.  203  c2,  e,/. 
between  acceptors  of  bills  of  exchange  and  the  party  decJared  against, 
i.  291  rf.  291  e.  n.  (/). 
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VARIANCE,  continued. 

whether  material  or  immaterial,  continued. 

from  non-joinder  of  parties,  i.  291  c.  et  seq. 

between  writ  and  declaration^  i.  318  a.  ' 

between  warrant  of  attorney  and  declaration  as  to  parties'  names,  1. 318  a. 

n.  (c). 
in  reciting  statutes  in  indictments,  i.  135  a.  n.  (3).  n.  (e). 

[the  recital  is  unnecessary.     See  tit  Indictment^ 
in  statements  of  contracts,  ii.  203  d,  e. 

of  demise  in  action  by  landlord  against  sheriff  for  not  leaving  a 
year's  rent,  ii.  203  d. 
in  action  against  landlord  for  irregular  distress,  ii.  203/  n.(z). 
if  an  averment  cannot  be  struck  out  without  destroying  the  plaintiff's 
right  of  action,  it  must  be  wholly  proved,  though  unnecessarily  par- 
ticular, ii.  203  c. 
between  a  contract  laid  as  absolute,  and  appearing  in  evidence  to  be 

qualified  by  a  proviso  or  exception,  i.  233  d.  n.  (d). 
in  action  on  policies  of  insurance,  ii.  203  by  c,  d,  203  e.  n.  (z), 
in  escape  against  sheriff  on  mesne  process,  between  the  cause  of  action 
against  the  original  defendant  as  averred  and  as  proved,  ii.  150  d. 
n.(l).  n.(a). 
upon  oyer,  between  a  deed  as  declared  upon,  and  as  set  out,  ii.  S66, 
867,367  a. 

upon  non  est  factum  after  oyer,  ii.  367.  n.  (a), 
between  the  writ  (or  queritur)  or  the  recital  thereof,  and  declaration^ 
i.  288  k.  n.  (a).  318  a.  ii.  210  5,  c.  235  a.  n.  (2). 
when  cured  by  Statute  of  Jeofails,  &c.,  i.  228  c. 
between  the  declaration  and  writ  of  summons,  i.  318  a.  n.  (c). 
in  actions  for  malicious  prosecution, 

between  the  acquittal  as  stated  and  proved,  i.  229.  n.  (a).  230a. 
n.  (c).  ii.  291  b.  ih.  n.  (/). 
in  stating  records, 

allegation  —  that  the  plaintiff  "  by  judgment  of  the  court  reco* 
vered  "  against  the  bail  —  evidence  —  the  sci.  fa.  roll  —  that 
plaintiff  should  '<  have  execution  "  —  fatal,  i.  39.  n.  {p). 
in  trover  for  partnership  effects, 

allegation  —  that  the  goods  were  in  possession  of  two  partners, 
(bankrupts)  whose  assignees  the  plaintiffs  were  —  evidence  — 
that  some  of  the  goods  belonged  to  one  partner  exclusively  — 
fatal,  ii.  47  af.n.(<). 
in  debt  for  use  and  occupation, 

between  the  particulars  of  the  demise,  as  stated,  and  proved,  1. 
203.  n.  (c). 
note,  no  particulars  need  have  been  stated,  ib. 
in  debt  or  covenant  on  a  demise, 

between  the  ^* parcels"  as   stated  (unnecessarily)  and  proved, 
i.  233.  n.  (2).  n.  (a). 
•  same  in  ejectment^  ii.  305  b. 
in  action  of  waste, 

the  declaration  laid  that  trees  were  cut  —  the  evidence  was  that 
they  were  stubbed  —  fatal,  ii.  237,  238. 
in  case  in  the  nature  of  waste, 

between  the  reversioner's  title  as  laid  (unnecessarily)  and  proved, 
ii.  252  (f. 
where  plaintiffs  allege  that  thev  demised,  and  it  appears  that  they  did 
not  all  execute,  ii.  417  a.  n.  (a). 

Sh  3 


746  INDEX  TO  THE  NOTES. 

VARIANCE,  eonHnued. 

amendmeDt  of,  under  stat  3  &  4  W.  4.  c  4*2.,  ii.  101  e.  d.  (it).  203/  o.  (z). 
finding  of  facts  by  jury,  and  judgment  thereon  according  to  the  Tcry 
right,  ii.  101  e.  n.  (n). 

error  lies  on  such  a  judgment,  ib, 
VENDITIONI  EXPONAS, 

its  form,  and  when  it  should  issue,  ii.  47  dd.    See  tit  Sheriffs 
VENDOR  AND  PURCHASER.    See  tit.  Sale. 

when  the  contract  must  be  declared  on  specially,  i.  269  6,  c.  n.  (m). 
when  the  contract  may  be  rescinded,  i.  269  e,  d.  n.  (m).     [See  also  1 1  M.  & 
W.  534.    Chapman  v.  Morton.     5  Scott,  N.  R.  902.  FiU  y.  CagsameL^ 
by  the  yendee  of  goods,  i.  269  e.  n.  (m). 
by  the  vendor  of  goods,  i.  269  d.  n.  (m).  IL  47  «•  n.  (A), 
by  the  purchaser  of  land,  L  269  d.  n.  (m). 
when  wrongful  sale  of  goods  by  bailee  shall  bind  the  true  owner,  iL  47  e,  dL 

vendee  of  goods  cannot  bring  trover  till  he  has  paid  or  tendered  the  price, 
ii.  47  d.  n.  (g). 

or  if  any  thing  remains  to  be  done  to  ascertain  the  price,  &c  ii.  47  £•  n.  (A), 
evidence  in  mitigation  of  damages  of  breach  of  warranty^  ii.  1503.  n.  (m), 
if  the  vendor  sends  goods  by  a  carrier,  the  delivery  to  him  vests  the  prop^ty 
in  the  purchaser ;  and  he  must  stand  to  any  loss,  ii.  47  q*  r,  s. 

it  matters  not,  whether  the  purchaser  order  a  particular  mode  of  con- 
veyance or  no,  iu  47  r.  n.  (/). 

but  the  vendor  must,  in  delivering  them  to  the  carrier,  do  every 
thing  necessary  to  entitie  the  purchaser  to  an  action  against  the 
carrier,  ii.  47  *.  n.  (f), 

and  must  therefore  pay  the  insurance^  if  the  carrier  gives 
notice,  he  will  not  be  liable  above  5L  without  it — sembUf  tft. 
it  is  otherwise  where  the  vendor  agrees  to  pa$f  the  carriage,  ii.  47  r,  s. 
[See  n.  (^).] 
if  goods  are  sold  on  conditions  to  be  performed  at  the  time  of  deUvery^  and 
the  goods  are  delivered,  but  the  conditions  not  performed,  the  vendor 
may  have  trover  to  get  the  goods  again,  iL  47  u.  n.  (A), 
assumpsit  for  not  receiving  or  for  not  delivering*goods  sold,  iL  852  a,  6,  e. 
of  stolen  goods,  ii.  47  A.  n.  (p).     See  tit  Stolen  Goods, 
of  goods,  at  whose  risk  they  are,  after  delivery  to  a  carrier,  ii.  47  q.  ei  seq* 

which  of  them  ought  to  sue  the  carrier,  A, 
of  land, 

lands  bound  in  equity  by  contract  of  sale>  i.  277  A. 
pass  by  will  of  vendee,  ib, 

devisee  may  compel  executor  of  vendee  to  pay  the  price,  ik 
if  they  do  not  pass  by  the  will,  they  pass  to  the  heir  of  vendee,  and 
he  may  compel  the  executor  to  pay  for  them,  ib.  n.  (A), 
assumpsit  by  vendor  against  purchaser,  ii.  352  a.  n.  (b),  352  &  n.  (e). 
proper  form  and  averments  in,  ib. 

the  purchase-money  cannot  be  recovered,  but  only  damages  sus- 
tained by  breach  of  contract,  ii.  352  a.  n.  (b). 
it  is  the  duty  of  the  purchaser  to  prepare  and  tender  the  conveyance, 

ii.  352  b.  n.  (c). 
the  vendor  of  a  lease  must  procure  lessor's  licence  to  assign,  L  888  e. 
n.  (d). 
VENIRE, 

as  well  to  try  the  issue  as  to  enquire  of  the  damages  on  the  demarrer, 

i.  109.  n.(l).ii.  300  a. 
with  an  entry  of  a  unica  taxatio,  iL  300  a,  n.  (4). 


INDEX  TO  THE  NOTES.  747 

VENIRE,  conHnued. 

neWf  could  not  be  awarded  till  stat.  7  &  8  W.  3.,  ii.  254. 
in  case  of  trial  by  proviso,  ii.  336. 
VENIRE  DE  NOVO,  ii.  171  a.  171 «. 

proper  course  to  issue,  where  a  general  verdict  is  taken  on  several  counts, 
one  of  which  is  bad,  ii.  171  a*  n.  (b),  171  e. 
secuif  if  there  is  a  misfainder  ofeounis^  ii.  171  a.  n.  (6). 
VENUE, 

in  indictments  and  captions, 

it  is  enough  to  allege  the  locus  in  quo  to  be  in  the  county  <^  aforesaid," 
i.  308  a. 

but  not  to  mention  the  place  only,  without  adding  *<  in  the  county 
aforesaid,"  L  308  a.    But  see  t6.  n.  (z), 
in  civil  cases, 

statement  of,  in  pleading,  abolished  by  Reg.  Gen.,  i.  8  a.  n.  (</). 

unnecessary,  no  ground  of  demurrer,  ib. 
the  place  only  might  formerly  be  alleged  in  the  declaration,  without 
the  county,  L  308  a. 
or  the  oounty  without  any  place  at  all,  i.  308  a.  n.  (a), 
in  proceedings  on  penal  statutes,  i.  312  a,  b. 
in  transitory  actions, 

effect  of  Stat.  6  Rich.  2.  c.  2.  upon,  i.  74.  n.  (2). 
as  to  bills  of  exchange,  &c,  i.  74.  n.  (2),  n.  (b)^ 
baii*bonds,  i*  74  a.  n.  (6). 
changing,  i.  74  a.  ii.  5  c. 

when  and  how  it  may  be  changed  by  plaintiff,  i.  74  a.  n.  (c). 

in  what  cases  it  may  be  changed  by  defendant,  i.  74  a.  n.  (2).  n.  (c). 

motion  for, 

affidavit  in  support  of,  L  74  a.  n.  (2).  n.  (c). 
rule  for,  i.  74  b.  n.  (d), 
bringing  back, 

grounds  of.  i.  74  a.  ii.  5  c. 

what  undertaking  necessary  for,  i.  74  a.  n.  (2).  74  b,  n.  (jd).  ii.  5  d. 
what  is  a  fulfilment  of  the  undertaking,  1.  74  b. 
consequences  of  failing  to  fulfil,  ib, 

objection  that  plaintiff  has  not  satisfied  must  be  taken  at 
trial,  i.  74  c.  n.  (d). 
a  local justificaOan  does  not  now  influence  the  venire,  iu  5  e,/« 

in  trespass    |  ^  ^f  f  .^  ^^'       .        .        I  i.  300  e. 
*^    \  for  takmg  goods — transitory,  J 

in  actions  between  landlord  and  tenant, 

debt  by  lessor  against  lessee  — transitory,  i.  241  d.  277  a.  n.(6). 

debt  by  assignee  of  reversion  against  lessee  —  local,  i.  238.  n.  (1).  241  e. 

debt  by  lessor  against  assignee  of  the  term  —  local,  ib. 

secuSf  in  assumpsit,  i.  241  e.  n.  (A). 

debt  by  assignee  of  reversion  against  assigniee  of  the  term  ^- local,  i.241  e. 

by  assignee  of  reversion  against  lessee,  1  transitory,  ib.   See 
'  ^  by  lessee  against  assignee  of  reversion,  J        also  i.  237. 
'  by  lessor  against  assignee  of  term,  1 ,      ,  .  041  .  /• 
by  assignee  of  term  against  lessor,  J         '  '         ^•'* 
*  by  assignee  of  reversion  against  assignee  of  term,  1 1      ... 
by  assignee  of  term  against  assignee  of  reversion,  J  ^     ' 
covenant  or  debt  by  lessor  against  executor  of  lessee  for  arrears  in  tes- 
tator's time  —  transitory,  i.  241  d.  n.  (/). 

3h  4 


covenant 
covenant 
covenant 
covenant 


V  tiiN  u  £«,  eonnnuea, 

in  actions  between  landlord  and  tenant,  continued. 

covenant  or  debt  in  the  detinet  against  executor  as  such  for  rent  in  his 
own  time  —  transitory,  i.  241  dL  n.  (/). 
in  the  debet  and  deUnet  —  local,  ib, 
general  rules  respecting, 

all  actions  brought  on  the  contract  itself  are  transitory,  L  241  d. 
all  actions  founded  on  privity  of  estate  are  local,  i.  2S8.  n*  (1). 
all  actions  by  and  against  assignee  of  lessee  are  local,  i.  2*400. 
n.  (a), 
against  executor  of  lessee, 

debt         1  by  lessor  for  rent  accrued  in  testator's  time  —  transi- 
covenant  J      tory,  L  241  c?.  n.  (/). 

debt  (in  the  detinet)  for  rent  as  executor  in  his  own  time  —  tran- 
sitory, ib, 
debt  (in  the  ddf.  and  det)  1  for  rent  in  his  own  time,  as  assignee  — 
covenant  J      local,  ib. 

in  pleas, 

whether  in  abatement  or  bar,  unnecessary,  i.  8  a.  85.  247.  iL  5  b. 
209  c. 

if  laid,  in  such  case,  surplusage,  i.  8  a. 
defendant  is  bound  to  follow  plaintiff,  unless  his  justification  is  local, 
L  84  a.  n.  (1).  ii.  5c,d. 

when  the  justification  is  local,  the  place  laid  in  declaration  must 
be  traversed,  i.  85. 

[how  the  traverse  must  be  taken,  ii.  Se^d.'] 

and  the  defendant  must  plead  it  in  the  county  where  it 
arose,  i.  247- 
wrong, 

aided  after  verdict  by  stat  16  &  17  Car.  2.,  i.  241/.  247  a.  248.  n.  (3). 

ii.  5e. 
no  ground  of  nonsuit,  i.  241  /  n.  (i\ 
VERDICT, 

what  sort  of  imperfections  are  cured  by,  at  common  law,  and  why,  i.  228. 
228  a—d.  ii.  137  a. 

what  are  not,  i.  228,  228  a— J. 
effect  of  New  Rules,  i.  288  b.  n.  (A> 

imperfections  tit  pleadings,  what  cured  by,  and  whatnot,  ii.  819 a,  6, e. 
ambiguous  expression  must  after  verdict  be  taken  to  have  been  used  in 
that  sense  which  will  sustain  it^  i.  228  d.  n.  (m). 
general, 

if  it  be  entered  on  all  the  counts,  and  one  of  them  is  bad,  a  venire  de 

novo  must  issue,  ii.  171  a.     See  tit.  Damages. 
in  actions  for  words,  ii.  171  d,  e. 
in  criminal  cases,  is  the  conviction,  ii.  I48e. 
default  in  to  the  advantage  of  the  defendant,  cannot  be  assigned  by  him  for 

error,  ii.  47.  n.  (8). 
if  the  jury  undertake  to  collect  the  contents  of  a  deed,  and  also  find  the 

deed  in  Iubc  verba,  the  court  will  regard  the  deed  only,  ii.  97  e.  n.  (3). 
in  actions  of  contract,  the  jury  cannot  find  against  one  defendant  and  acqait 

the  other,  ii.  117  c. 
in  waste,  ii.  250.  252  e. 
VERIFICATION,  I  9^5.  235  a.     See  tit.  Avemieni.    Cmclusim. 
VES.SEL.     Sec  tit.  .Skfp. 

of  liquor;  drawing  out  part,    when    evidence  of,   conversion    of  aU  tht 
liquor,  ii.  47  «-  tb.  n.  {z). 
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VI  ET  ARMIS, 
the  denial  of» 

will  not  preclude  the  defendant  from  the  general  reply  at  the  trial,  if 

the  affirmative  of  the  other  Issues  lie  on  him,  i.  10.  n.  (a), 
purpose  of,  ib. 
omission  of, 

aided  on  general  demurrer,  i.  81.  n.  (1). 
and  cured  by  yerdict,  ib. 
not  finding,  in  verdict, 

immaterial,  i.  140  a.  n.  (4). 
VICAR^ENERAL, 

of  a  bishop,  no  action  will  lie  against,   for  excommunicating  a  person, 
though  the  proceedings  were  erroneous — provided  he  has  jurisdiction, 
L  74^.  n.  (d). 
VIDELICET, 

natural  and  proper  use  of  it,  (by  Lord  Hobari),  ii.  291. 

"  ^l^P  }  «f  ?"«'«'«"*  •^*»«''  "•  291'  291  a. 
if  what  comes  under,  be  impossible,  or  contrary  or  repugnant  to  the  prece- 
dent matter  (or  plaintiff's  title),  it  is  surplusage,  ii.  290  c.  291.  305  c. 
n.  (14).     See  also  i.  1 18.  169.  286  a.  n.  (12). 

but  if  it  is  sensible  and  consistent,   and  not  repugnant  to  the  /^rc- 
ceding  matter,  or  if  it  be  explanatory  thereof,  it  may  be  traversed  and 
must  heprovedy  ii.  291. 
so  where  it  is  material  and  necessary  to  be  alleged,  ii.  291  a,  b, 
distinction  between  matter  of  substance  and  descriptionf  iL 
291  b,  c.  n.  (/). 
if  it  be  material,  and  be  repugnant  to  the  preceding  matter,  it 
vitiates  the  plea,  ii.  291  c,  d. 
addition  of, 

does  not  render  a  material  averment  immaterial,  i.  170.  n.  (2).  ii.  291  b, 
want  of, 

will  in  some  cases  turn  an  immaterial  averment  into  a  material  one, 
ii.  291  *  c. 
may  son^etimes  cure  a  verdict,  where  entire  damages  are  given,  and  some 
of  the  causes  laid  in  declaration  under  a  videlicet  accru^  subsequent  to 
commencement  of  suit,  or  prior  to  right  of  action,  ii.  171  b. 
day  laid  under,  in  declaration, 

Zt  beTo:rdf  }i^-*-^^> '-  ^7^-  -(^)-  "•  291  b. 

VIDETUR  CURIiE, 

is  included  in  ideo  consideratum  est,,  and  is  no  judgment,  i.  S41  a.  342. 
n.  (5). 
VIEW, 

in  dower,  iL  44,  44  a.     See  tit  Dower. 

in  a  writ  of  right,  ii.  45  g,  h.     See  tit.  Right,  Writ  of, 
VINTNER, 

alien,  i.  8.  n.  (c).    See  tit.  Aliens 
VIRTUTE,  PRJETEXTU,  PER  QUOD, 

not  traversable,  i.  23.  n.  (5).  298  a.  n.  (3). 
VOUCHER,  ii.  31a.  32,     See  tit  Warranty. 

recoveries  with  a  single,  double,  or  treble  voucher  —  when  the  two  last  are 
necessary,  ii.  42/  g. 


WAGER, 

of  law,  i  217. 

abolished  by  stat.  3  &  4  W.  4.  c.  ^%  u  68  a,  n.  {my  217,  n.(a>  iL  65a. 

n.  (£i). 
when  formerly  allowed  in  actions  q^  aceount,  u.  65  a.  n.  (a). 
WAINSCOT, 

^hen  remo^eable  by  leasee,  without  waste,  ii.  259  a.  d.  (r). 
WAIVER, 

of  notice  to  quit, 

what  shall  amount  to,  L  276/  g*  n,  [a). 
of  a  forfeiture, 

what  acts  amount  tO)  i-  287  d^  288,  ^8  a,  ^.  and  see  n.  (x^y,^). 
WALES. 

court  of  great  sessions, 

abolished  by  staU  1  W.  4,  c.  70-,  i.  73-  n.  (a), 

in  an  action  there  for  slander^  it  waa  not  nec^sary  to  aver  that  the 
hearers  understood  tVcUh^  if  the  slander  ware  in  ttiat  tongue,  u  24-2, 
it  was  not  necessary  to  allege  in  a  declaration  that  the  cause  of  actios 

arose  within  the  juriadiction,  i,  73,  n*  (1). 
eoncexnt  sohere,  action  of,  lay  in,  i-  68.  n,  (3), 
attornies  of,  could  not  take  warranto  of  attorney^  to  suffer  a  recoverj* 

under  a  dedimus  potestaitm^  ii.  42  ^  m, 
after  judgment  in, 

execution   might  issue  out  of  the   courts  at  WeUminsixr  if  the 
defendant*!  person  and  effects  could  not  be  found  within  the 
jurisdiction,  i.,  98*  i*(^)^ 
quod  ei  deforceat  in,  ii.  38. 

the  demandant  might  count  upon  this  writ  in  the  nature  of  any 

action  he  pleased,  ii.  38. 
on  the  mise  Joined  on  the  mere  right,  the  trial  was  by  a  common 
jury,  ji.  4-5*1. 

but  the  judgment  thereon  was  the  same  as  in  En^lUk  writs  of 
right,  ib. 
a  common  recovery  may  be  suffered  upon  it,  ii,  38* 
error  from,  lay  to  K-  B*,  ii.  101  L 
a  latilat  or  capias^  or  any  writ  of  execution  out  of  the  courts  at  WeOMinsi^^ 

ran  into,  ii.  194,  194  o* 
distribution  of  an  intestate's  personal  property  in,  ii,  67"  n.  {/)* 
WARD, 

ejectment  of,  a  man  shall  not  vouch  in,  ii.  32. 

ravishment  of,  no  writ  of  error  lay  in  to  the  Exchequer  Chambert  ii*  101 1, 
WARDEN, 

of  Fleet  prison, 

in  action  against^  for  escape,  it  must  appear  that  the  commitment  i^  of 
record,  i,  39-     See  tit.  Escape, 
WAREHOUSEMAN, 

trover  lies  against^  if  he  delivers  the  goods  to  a  wrong  person  by  a  mistake, 
or  upon  a  forged  order,  ii*  47  i.  u-  (r), 
WARRANT, 

by  justice  to  apprehend  for  non-payment  shotild  be  preceded  by  a  inmnioni, 
I  262  c.  n,  (j^). 
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WARRANT,  conHnued. 

of  commitment  must  be  drawn  up  before  tbe  party  ia  sent  to  priaoo,  i.  263  ft. 

n.  (/). 
must  be  set  forth  speciaUy,  when  a  trespase  is  justified  under  it,  i.  298*  n.  (1  )• 

as  in  the  case  of  an  amercement  in  a  court  leet,  i.  S47  c,  n.  (3). 
whether  it  may  be  made  by  the  sheriff,  before  the  writ  comes  to  his  hands, 
L298fl-n.(4). 

of  replying  that  fact  by  a  new  assignment,  i.  299.  n.  (6). 
in  what  case  the  making  should  be  traversed,  i.  299  b. 
need  not.  be  pleaded  as  under  the  hand  and  seal  of  the  sheriff,  for  it  shall  be 

so  intended,  ii.  S05  b. 
of  attorney.    See  tit.  AUomqf. 
WARRANTY, 

lord  Coke's  definition  of,  ii.  38  a.  n.  (5)« 

collateral,  must  be  pleaded  in  a  writ  of  Right,  ii.  4S  m. 

express,  iL  38  a.  n.  (5). 

can  only  be  made  by  the  word  ioarrantizoy  ib» 
does  not  bind  the  heirs  unless  named,  ib. 
implied,  ib, 

may  be  made  by  the  word  dedi,  to  a  feoffee  and  his  heirs^  ib. 

but  not  by  eoncessij  ib, 
is  made  mutually  by  the  word  excambium  in  an  exchange,  ib. 
is  made  in  partition^  ib, 

in  a  gift  in  tail,  in  a  lease  for  life  of  land,  reserving  rent ;  and 
in  dower  assigned,  ib, 
binds  the  heirs,  though  not  named,  ib, 
by  father  and  son  jointly,  binds  the  son  doubly,  ib, 

by  two  jointly,  —  the  heir  and  survivor  may  be  vouched,  or  the  survivor 
alone,  ib. 

seeutfin  a  joint  obligation,  t^. 
extends  only  for  life  of  warrantee,  unless  it  be  to  him  and  his  heirs^  ib, 
to  a  man,  his  heirs  and  (usignsy  extends  to  all  assigns  and  their  assigns 
toties  quoties,  ii.  38  b.  n.  (5). 

extends  to  an  assignee  of  part,  ib, 
in  a  feoffment,  a  covenant  real,  i.  60  a.  n.  (m). 

express,  will  not  restrain  the  warranty  in  law  arising  from  the  word 
^'dedi^'ib, 
lien  to  a,  in  an  action  real,  what  it  is,  ii.  40.  n.  ^6). 
may  be  annexed  to  incorporeal  hereditaments,  ii.  305. 
voucher  to,  ii.  31  a.  32. 

cannot  be  in  the  case  of  a  chattel  real  or  personal,  ii.  32. 

the  remedy  in  such  case  is  by  action  of  covenant,  case,  or  decexpt,  ib, 
appearance  by  vouchee  gratis^  ih, 
writ  of  sumtnonetis  ad  toarrantizandum,  ii.  32. 

there  must  be  nine  returns  between  the  teste  and  return  of  this  writ,  t^. 

magnum  1  ^     ^  valentiam,  ib. 

parvum    J     ^ 

writ  of  sequatur  sub  suo  periculo,  ib, 

counting  against  vouchee,  t^. 

the  tenant  cannot  vouch  in  an  assize, 
partition, 

dower  against  heir, 
ejectment  of  ifard,  .  ..  ^^ 

guod  ei  deforeeat  for  dower,  (  •"' 
guare  impedit,  when, 
quod  permittaty  when, 
intrusion,  when, 


foreign  voucher,  iL  S%  92  a, 
of  a  fine, 

difference  of,  when  tlie  land  u  the  husband's^  and  when  the  \r\h\ 

ii.  175  o,  n,  (3). 
bars  the  remainderman^  if  he  be   heir  to  tenant  in  tail  who  levies, 
i.26U,  1*.  n.(k). 
by  Btat.  3  &  4  W.  4*  c.  74*»  when  made  by  tenant  in  tail,  absolutely  vqid 

against  issue  and  remain dera^  &c.^  i.  261  h,  b.  (k), 
after  December  31-  1835,  shall  not  defeat  any  right  of  entry,  L  261  e^  n.  (/). 
in  a  leaae^ 

is  only  a  covenant  against  the  Hghtjul,  and  not  the  wrongful  entry  ofi 
stranger,  ii,  177  a.  178.  n,  (7> 
in  a  policy  of  insurance,  ii»  201-     See  tit*  Insurance, 
WARREN, 

if  a  dog  be  killed  in  pursuing  eonics,  It  is  not  necessary  in  a  plea  of  justifi- 
cation to  allege  that  he  could  not  otherwise  be  prevented,  i,  84-  n.  (3)^ 
WASTE, 

permissive  or  voluntary,  ii,  259,  259  a.     See  also  i.  325  *?,  d, 
what  amounts  to, 

must  be  an  act  which  diminishes  the  value,  or  increases  the  burthen  on, 
or  impairs  the  evidence  of  title,  of  the  estate,  ii.  258.  259.  n*.  (o). 
cases  where  the  value  is  increased  or  not  diniinished  hut  the  eii- 
dence  of  title  is  impaired,  i&. 
altering  the  nature  of  the  thing  demised,  ii.  258,  259. 
converting  ancient  meadow  into  arable,  ii.  259. 
arable  or  pasture  into  wood,  ib. 
wood  into  pasture,  arable  or  meadow,  i^. 
meadow  into  orchard,  ib. 
it  b  not  waste  to  stub  up  thorns,  bushes,  &c.  ih*    * 
pulling  down  a  house  and  rebuilding  it  smaller  or  larger  than  before,  ik 
building  a  new  house,  gfi*  ih- 
pulling  down  J^fwrw,  j6.  259  a, 

exceptions  in  favour  of  trade  and  mattera  of  ornament,  iL  259  & 
259  Or  h,  n*  (r).     See  tiL  Fixtures, 
cutting  down  fruit  trees,  ii.  259  a. 

timber  trees^  i^. 
digging  for  gravel,  lime,  clay,  &c.  in  unopened  pits  or  mines^  ii.  259  a. 
secus,  in  open  pits  or  mines,  ii.  259  a,  b, 

or  if  the  mines  are  granted  by  name,  ii.  259  b,  c* 
it  is  not  waste  to  leave  the  land  uncultivated,  iL  259  a.  n,  (y), 
letting  a  house  fall  to  decay,  iL  259  a*     See  tit  Bepatrs. 

if  the  house  be  destroyed  by  tempest  or  enemies,  the  tenant  is 

excused,  but  he  mhst  pkad  it,  iL  238.  421  a,  422< 
if  the  house  was  in  a  ruinous  state  at  the  commencement  of  the 
lease,  the  tenant  is  excused,  but  he  must  plead  this,  ii^  238. 259  ol 
if  the  house  was  destroyed  by  fire,  no  action  of  waste  lies^  L  323  dL 
See  tit.  /tre- 
ploughing  up  strawberry  beds,  ii.  259.  n.  (p), 
removing  a  border  of  box,  iL  259  a,  n*  (p)* 
tenant  for  life  of  a  park,  warren,  dovehouse,  &c  killing  so  much  gaaie, 

drc.  that  enough  is  not  left  for  stores,  ii.  259  a<  n.  (p), 
destruction  of  heir-looms,  iL 

the  les^e  is  liable  for  all  waste  done  upon  the  land  by  whomsoever 
committed,  iL  259  d.  n.  (t). 
waste  committed  by  one  of  two  joint^tenants^  ib. 
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WASTE,  eontmued. 
Action  of; 

abolished  by  stat  3  &  4  W.  4.  c.  27.»  ii.  23S.  n.  (a), 
by  whom  it  might  be  brought,  ii.;251,  252. 

against  whom  it  might  be  brought,  iL  25%  252  a.     See  also  i.  323  c,  d. 
at  common  law,  ii.  252.  • 

by  Stat  of  Gloucester,  ii.  252,  252  a.    See  also  i.  323  c,  d. 
did  not  survive  against  executor,  ii.  252  a. 
in  the  Hustings  of  Landon,  ii.  254  a.  n.  (9). 
lay  under  the  stat  of  Gloucester  for  permissive  as  well  as  voluntary  waste* 

i.  323  c,  d, 
by  infant  heir  against  his  guardian,  (where  he  appeared  by  attorney,) 
the  guardian  could  not  fiead  the  non-age,  but  should  take  it  by  pro- 
testation, iL  104. 
did  not  lie  for  timber  cut  between  the  levying  a  fine  by  tenant  for 

life,  and  the  entry  to  avoid  it,  i«  319^.  n.  (n). 
when  to  be  in  the  tenet  and  when  in  the  tenuit,  ii.  233  a.  234. 
declaration, 

must  have  charged  the  defendant  according  to  the  nature  of  his 

tenancy,  ii.  234. 
must  have  shewn  how  plaintiff  was  entitled  to  the  inheritance,  ii.  235  a. 
if  plaintiffs  were  parceners,  it  must  be  so  stated,  tb, 

husband  and  wife,  the  reversion  must  be 
stated  to  be  in  both,  ib, 
if  plaintiff  be  assignee,  he  need  not  name  himself  so^  if  he 

set  out  his  title  specially  as  such,  ib. 
if  the  writ  be  general,  *<  whose  heir  he  is,"  and  the  declar- 
ation stated  an  inheritance  in  special  tail,  it  was  no  variance, 
iL235a.  n.  (2). 
must  shew  the  quality  and  quantity  of  the  waste  done,  ii.  236.  n.(3). 
but  plaintiff  was  not  bound  to  prove  the  whole,  but  might 

recover  pro  tanto,  ib, 
when  in  waste  in  trees,  the  number  of  trees  should  be  stated, 
and  when  the  number  of  loads,  ib, 
must  state  it  to  be  to  the  '^  disinheriting  *'  of  plaintiff,  ii.  236.  n.  (4). 
to  the  disinheriting  of  the  wife,  if  the  plaintifis  be  husband  and 
wife,  seised  in  fee  in  right  of  the  wife,  ii.  236. 
pleas, 

nil/ waste, 

was  the  general  issue,  admitted  nothing,  and  concluded  to  the 

country,  ii.  237,  238. 
under  it  the  plaintiff  must  have  proved  his  title  as  laid,  and 

also  the  kind  of  waste  alleged,  ib. 
what  the  defendant  migllt  and  might  not  prove  under  it, 

ii.  237,  238. 
where  die  defendant  had  matter  of  excuse  or  justification,  he 

must  have  pleaded  it  specially,  ii.  238. 
might  be  pleaded  as  to  part,  and  a  justification  to  the  rest,  ib. 
repair  before  the  action, 

must  have  been  pleaded  specially,  ib. 

it  could  not  be  pleaded  in  bar,  that  tenant  had  repaired  since 

action  brought,  ib. 
it  could  not  be  pleaded  that  plaintiff  covenanted  to  repair,  ii. 
150  A. 
it  cannot  be  given  in  evidence,  even  in  mitigation  of  dama|;es,  that  tim- 
ber was  cut  and  exchanged  (brother,  applied  in  repair,  ii.  238.  n.  (b). 


AcTioK  OF,  continued* 
judgment, 

when  the  jury  found  that  defendant  had  committed  only  part  Qf 

the  waste  gtated,  ii.  248  c  250.  n.  (6). 
in  an  action  in  the  tenet,  was  for  the  place  wasted  and  also  for  da- 
mages, ih. 

m  the  illicit,  for  damages  only»  iL 
if  the  jnr}'  found  a  verdict  under  40s. j  the  judgment  waa  for  de^ 
fendant,  ib* 
coats  in^  jL  257-  n,  (10). 
tmse  in  ^  naiure  of, 
its  rise,  ii.  252  b. 
by  whom  it  may  he  h  nought,  ii>  252  a.     See  also  i.  S23  r,  d. 

the  reversion  must  continue  in  ^atu  qno^  iu  252  a.  n*  {k), 
lies  for  permissive  as  well  as  voluntary  waste,  ii.  252  L 

^embhf  it  lies  not  against  tenant  for  years  for  permissive  wa»tet 
i.  323  d.  n.  (x),  ii,  252  b,  n,  (i)» 
if  lessee  has  covenanted  not  to  do  waste,  lessor  may  either  have  CMe 

or  coveuant,  it.  ^52  ^,c. 
declaration  f 

need  not  set  out  plaintiffs  title,  ii.  252. 
fomij  ib, 
*  where  an  estate  is  given  to  A*  for  life,  remainder  to  B* 

in  fee  or  tail  I  and  ^<  is  guilty  of  waste,  ih. 
should  not  state  the  estate  which  the  plaintiif  hns  in  the  remainder 
or  reversion,  ii^  252  c,  d* 

fatal  variances  arising  from  such  nnneceasary  statement}  il 
252  rf. 
must  state  the  nature  and  kind  of  waste,  ajid  the  same  must  be 
proved,  ib* 

where  permissive  waste  is  charged,  plaintifi'  cannot  gite 

evidence  of  voluntary  waste,  ii.  252  d. 
plaintiff  need  not  prove  the  whole  waste  stated,  iL 

nor  need  the  jury  find  the  particular  circumstances  of 
the  waste,  ii*  252  e. 
form  for  voluntary  waste,  ib* 
permissive,  ri. 
for  waste  in  trees,  iL 

in  destroying  hedges,  ii.  252/, 
WATERCOURSE, 

action  for  disturbance  of, 

mistaken  notion  that  the  lirst  occupant  of  flowing  water  may  appro- 
priate it,  overruled,  it.  1:14  a,  £.  T^-(ff)* 

owner  of  lauds  adjoining  watercourse  may  have  action  for  divert* 
ing  it,  unless  a  right  so  to  do  has  been  gained  by  twenty  years* 
enjoyment,  ib. 

whether  actual  injury  must  be  shewn,  ib,     - 
law  the  same  as  to  natural  and  artifiaial  watercourses,  ih. 

but  not  as  to  underground  wells,  &c.,  ib.     See  also  ii*  400  a. 
to  the  detriment  of  plain ti^s  mill  —  he  may  declare  on  his  posses- 
sion merely  t  ii«  114  a. 

he  need  not  aver  nor  prove  that  the  mill  is  an  ancient  one,  t4 

but  if  so  alleged  it  must  be  so  proved,  ib, 
the  precise  mode  of  enjoyment  needs  not  to  have  been  always  tbe 
same,  ii.  114  a.  n.  {g)* 
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WAY, 

Jughway.    See  tit  Bighway. 

public  and  private,  distiDCtion  between,  as  to  going  on  the  adjoining  land, 

when  the  way  is  impassable,  i.  322  c  n.  (3). 
private, 

grantee  of,  is  bound  to  repair,  i.  322  c.  n.  (3).  iL  114*  c. 
grantor  may  be  bound  by  express  stipulation,  i.  322  c. 

mode  of  declaring  against  grantor  in  such  case,  for  neglecting 
repairs,  t6.  iL  114  c 
different  sorts  of  private  ways,  L  323  a. 

over  grantor's  land,  is  incident  to  the  grant  of  a  close  surrounded  by  it, 
1.323,  323  & 

so  if  he  grant  the  land,  and  reserve  a  close,  i.  323  a. 
right  of,  cannot  be  made  the  subject  of  exception  from  a  grant  of  the  land, 
i.  323.  n.  (*). 
nor  of  reservaHon  by  the  grantor,  t&. 

must  be  by  way  of  easement  newly  created  by  the  grantee,  ib. 
user  of  way  for  certain  purposes,  in  what  cases  evidence  of  a  general 

rigl^  of  way,  iL  175  L 
claimed  for  several  purposes  in  pleading,  may  be  taken  distributively, 
ih. 
of  necessity, 

origin  of,  L  323  a. 

general,  does  not  exist  in  point  of  law,  L  323  a.  323  a.  n.  (li). 
how  to  be  pleaded,  L  323  a. 

u  not  extinguished  by  unity  of  possession,  L  323  6,  c. 
is  in  fact  a  way  by  grant,  L  323  a.  •  • 

the  implied  grant  cannot  be  carried  beyond  the  necessity,  L 

322  a.  n.(o). 
difficulty  of  applying  this  doctrine  when  gratUee  of  land  does 
not  execute  the  conveyance,  L  323  c,  n.  («). 
ceases  when  the  claimant  can  approach  the  place  to  which  it  led  over 

his  own'land,  L  323  cu  n.  {o), 
for  a  rector  to  carry  away  his  tithes,  L  323  c, 
must  be  by  the  usual  road,  L  323  c.  n.  (t). 
prescriptive  right  of,  b  extinguished  by  unity  of  seisin,  L  323  b.  ib,  n.  (p), 
when  a  way,  extinguished  or  suspended  by  unity  of  seisin,  &c.,  will  pass  as 

<*an  appurtenant,'*  iL  401  a.  n.  (b). 
action  for  disturbance  of, 

the  plaintiff  should  declare  that  he  ^ras  possessed  of  certain  messuages, 
&C.,  by  reason  whereof  he  had,  &c.  a  way,  iL  114  b. 

(the  same  in  an  action  for  not  rqfoiring,)  ii.  114  c.    See  also 
L322c. 
abatement  by  grantee  of, 

of  an  obstruction  by  grantor,  L  353  b. 
presumption  of  grant  of^ 

from  20  years'  enjoyment,  ii.  175, 175  a.    See  tit  Grant  Prescription, 
if  trespass  be  brought  for  using  a  way,  against  one  who  has  enjoyed  it 
for  20  years,  he  must  have  justified  under  a  non-existing  grant,  ii. 
175  b. 

but  now  nnder  Lord   Tenterden*B  Act,    ii. 
175  e.  et  seq, 
dedication  of,  to  the  public,  ii.  175  A  m*    See  tit  Dedication. 
plea  of  right  of,  when  it  drives  plaintiff  to  a  new  assignment,  L  300.  n.  (A). 
See  also  L  300  e. 


action  against  neighbour,  tor  digging  on  bis  owfl  land,  so  as  to  injure,  iL 
400  a.  n.(a). 
WEST  INDIA  DOCK  WARRANT, 
assignee  of, 

may  sue  in  his  own  name,  i.  210  a.  n.  (a). 
WHALE, 

one  tenant  in  common  of  a  whale  refused  to  deliver  a  moiety  to  the  other, 
and  cut  it  up  and  expressed  the  oil;  held,  no  destruction  such  as  to 
subject  him  to  an  action  of  trover,  iL  47  p-  n.  (6). 
WHARFINGER, 

trover  does  not  lie  against,  where  the  goods  are  lost  or  stolen^  ii.  47 1. 

9ecu8y  if  he  break  open  boxes  containing  them,  or  sell,  them,  or  have 
them  in  his  custody  and  refuse  to  deliver  them,  ii.  47  A. 
WIDOW, 

writ  de  parte  ratUmabili  against  her  husband's  executor,  no  longer  lies  for, 
ii.67.  n.(n. 

but  if  her  husband  die  intestate^  in  Yorky  Walesy  and  LondoHj  his 
goods  are  divbible  after  the  old  doctrine  of  pars  ratUmabUisy  ib, 
WILL, 

an  ambulatory  instrument  during  testator's  life,  i.  279  c. 
a  feme  covert  cannot  make  one,  ib. 
contingent^  what  it  is,  i.  279  cL 

caution  of  the  Court  as  to  construing  wills  to  be  contingent,  ib,  n.  (h). 
of  real  property, 

not. allowed  at  common  law,  L  276  e. 

exceptions,  i.  276  e,/.  277  a.  n.  (d). 
Statutes  of  Wills,  i.  276/  277. 

of  the  effect  of  the  chivalry  tenure,  being  turned  into  socage,  i. 
277a.n.(c). 
must  be  pleaded  to  have  been  made  in  writing,  i.  277}  277  a, 

and  executed  according  to  the  statute,  L 
172.  n.(l). 
b  in  the  nature  of  an  appointment,  i.  277  e. 

how  sufficiently  executed  under  the  Statute  of  Frauds,  i.  280  a.  280  a. 
n.  (o). 

what  is  sufficient  signing  or  acknowledgment  by  testator,  i. 
280  a.  280A.  n.(p). 

his  mark  sufficient,  but  not  seal,  ib, 
what  is  a  sufficient  attestation,  i.  280  a.  280  a.  n.  (o). 
under  New  Will  Act,  i.  280  a.  n.  (o).  2806.  n.  (p). 

both  witnesses  must  subscribe  erfier  the  testator  has  signed  or 
acknowledged,  i.  280  b.  n.  (p), 
unattested,  when  made  good  by  duly  attested  codicil,  i.  278  d,  n.  (o). 
becomes  null  by  a  parting  with  the  estate  devised,  L  277  d, 

not  revived  by  an  after  re-purchase,  i.  277  e, 
does  not  pass  lands  which  the  devisor  hath  not  at  the  date  of  it,  i.  277^ 
277/,  277  g.    [But  see  now  stat.  1  Vict  c.  26.,  i.  277  g.  n.  (A).] 
exceptions  as  to  copyholds  and  escheats,  i.  277  g,  h, 
different  rule  in  courts  of  equity,  i.  277  h, 
is  made  good  by  a  subsequent  entry  for  lands  of  which  the  devisor  wts 
disseised,  i.  277/ 
what  is  an  interest  in  a  devisor  sufficient  in  equity  to  pass  lands, 
i.  277  h, 
in  what  cases  general  words  in  the  will  of  a  mortgagee  or  trustee  will 
pass  the  legal  in  the  lands  in  mortgage  or  trust,  i.  277^.  n.  (t). 
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WILL,  continued, 

of  real  property,  continued. 

of  lands  contracted  to  be  bought,  i.  277  h, 
of  right  of  entry,  i.  3196.  n.  (d).  ii.  388  n.  n,  (u). 
of  copyhold.     See  tit.  Copyhold, 
of  chattels  real  —  good  at  common  law,  i.  277  a,  n.  (</). 

assignment  by  legatee  of  a  lease  —  when  possible  without  assent  of 
lessor,  i.  288  c,  n.  (d), 
republication  of, 

before  the  Statute  of  Frauds,  i.  278. 
since  the  Statute  of  Frauds,  i.  278  a,  6,  c. 

may  be  by  re-execution  or  by  a  codicil,  ift.  278  e,  d,  n.  (o). 

unless  a  contrary  intention  appear  on  the  face  of  the  codicil, 
i.  278  c.  278  d.  n.  (p),  [See  also  12  M.  &  W.  591.  Doe  v. 
Walker.    7  Scott,  N.  K.  644.  Doe  v.  MarchanL^ 
provisions  of  stat  1  Vict  c.  26.,  i.  278  d,  n.  (o). 
revocation  of, 

implied,  i.  278  c,  d^  e. 

by  alteration  or  new  modelling  of  the  estate  devised,  i.  278  e. 

hy'^St^ '"  ^^' }  ^  *^®  """^  ""^  ^'°^^^  "^^  ^^*"'  **• 
by  alteration,  or  new  modelling  of  the  estate  devised, 
by  a  bare^ne,  i.  278  e. 
by  an  imperfect  conveyance,  i.  278  e^f. 
by  a  recovery^  even  when  suffered  to  confirm  his  will,  L  278/^ 
by  any  legal  conveyance  of  the  whole  estate  to  another,  e&k 
by  a  demise  — pro  tanto,  i.  278  ^,  A,  t. 
by  a  surrender  of  copyholds,  i.  278  g.  n.  («). 
by  a  marriage  settlement  on  a  person  never  married,  i.  278  g^ 
by  a  deed  of  partition^  i.  278^. 
by  a  mortgage  deed,  ib, 

by  a  deed  fraudulently  obtained — (not  effected),  u  278/n.(r). 
by  A* contract  for  the  sale  of  lands  devised  — (in  equity), 

i.  278  i,  n.  (x). 
by  conveyance  of  legal  estate  to  cestui  que  trusty  the  devisor, 
no  revocation  in  equity,  i.  277  A.  Hk  n.  (/). 

unless  the  legal  estate  be  modified  differently, 

i.  278  hi  n.  (/). 

by  mortgagee  to  mortgagor,  a  revocation  at  law^  u  ^Th^i, 

by  a  mortgage  in  fee — total  at  law-^^oro  tanto  in  equity,!. 278. 

every  act  of  revocation  of  law  is  a  revocation  in  equity,  L  278^. 

n.  (0. 
revocations  of  this  kind  abolished  for  the  future>  by  stat. 
1  Vict.  c.  26.,  i.  278  e,  n.  (p>  278  *.  n.  (n). 
by  an  after  marriage  and  issue  therefrom,  i.  278 1,  k,  279,  279  a. 
posthumous  child,  i.  278  k, 
the  wife  and  children  must  be  unprovided  for,  L  278  A.  279. 
will  made  in  favour  of  children  by  former  marriage,  i.  278  k^ 
^  n.  (A> 
by  marriage  alone,  or  birth  of  child  alone  —  not  effected,  i. 

279  a.  279  o.  n.(rf). 
whether  parol  evidence  can  be  admitted  to  rebut  such  im- 
plied revocation,  i.  279  a,  6,  e.  279  a,  n.  («). 
revocations  of  this  sort  abolished  for  the  future,  by  stat  1 
Vict  c.  26.,  i.  278 1.  n.  (y).  279  6.  n.  (c). 
by  marriage  of  tifeme  sole  testatrix,  i.  279  c. 
of  a  contingent  will,  i.  279  dL* 

vol.  II.   PART  II.  Si 


revocation  of,  eontinuetL 
implied,  continued. 

parol  evidenoe  of  the  declarations  of  testator  respecting  it,  in- 
admissible, i.  279  a,  h,  e, 
express,  i.  279  d-^* 

before  the  statute  29  Car,  2^  L  279  <l—^. 

provisions  of  stat  1  Vict.  c.  26^  i.  278  d^  e.  n.  (t). 
hj  a  subsequent  will  or  codicil,  L  278^,  h,  280. 

when  two  wills  may  be  construed  together,  L  279^,  h. 

by  a  subsequent  will,  contents  unknown,  i.  279  h. 

by  a  codicil  referring  to  the  first  of  two  wills  as  the  last, 

i.  279A.n.(/> 
by  a  devise  to  a  papist  before  stat  18  Geo.  3.,  i.  280. 
by  a  grant  to  a  person  incapable  of  taking,  i.  280  a. 
construction  of  the  sixth  clause  of  Statute  of  Frauds,  i.  279  A. 

280. 
by  a  writing  signed  in  the  presence  of  three  or  four  witnesses, 
i.  280. 
the  witnesses  need  not  sign,  L  280.  n.  (m). 
revocation  by  destruction,  L  ^0  d.  n.  (s\ 

shall  be  presumed  if  the  will  is  not  forthcoming  after 

testator's  death,  ib. 
destruction  of  will  is  a  revocation  of  codicil,  i.  280  e.  n.  («.) 
by  cancelling,  i.  280  6,  c,  d, 

cancelling  no  revocation  since  stat  1  Vict  c  26.  i.  279  e.  n.  (i ). 
what  is  a  revocation  by  *'  burning,  tearing,  or  otherwise  de- 
stroying," i.  279«,/,  a.  n.  (t). 
cancelling,  kc  by  mistake,  u  280  b. 

doctrine  of  dependent  relative  revocations,  i.  280  c,  d.  n.  (r). 
will  revoked  on  mistaken  notion  that  there  was  a  valid 
substituted  disposition,  ib.  QSee  also  11  M.  &  W.  dOl. 
Locke  V.  JamesJ] 
will  revoked  under  impulse  of  mistaken  notion  of  focts, 

i.  280if.  n.(r). 
destruction  of  one  of  two  duplicate  wills,  i»  280  d  n.  (s). 
if  a  subsequent  will  be  cancelled,  the  prior  one  is  re-estab- 
lished, i.  280ci;e. 

[but  see  i.  280 «.  n.(e).  and  stat  1  Vict  c.26.,  t&.] 
by  obliteration,  i.  280  c. 
of  personal  estate, 

passes  every  thing  testator  possessed  at  his  death,  i.  278. 

a  man  may  now  devise  the  whole  of  it,  without  leaving  his  execu- 
tors subject  to  a  writ  de  parte  raiionabiii  from  his  widow,  as 
formerly,  ii.  67.  n.(/). 
cross-remainders  in,  i.  185.  et  seg.    See  tit  Cross^JRemainders. 
words  which  are  grammatically  joint  may  be  construed  distributively,i.  lB6d* 

n.  (ff). 
executor's  consent, 

when  necessary  to  taking  under,  i.  280  e.  n.  (5). 
when  it  must  be  averred,  i.  280  €. 

for  other  points,  see  tit  Executor*    Legacy. 
tenant  at,  i.  276  a.  n.  (a).    See  tit.  Tenant  at  WiiL 
WINDOWS.    See  tit  Lighu. 
WORDS, 

action  for.     See  tit.  Slander, 
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WORK, 

<;ompleted  after  day  specified,  action  will  lie  for,  i.  320  c.  n.  (b), 
WORK  AND  LABOUR, 
'^i:-  common  count  for,  when  it  may  be  resorted  to,  i.  269 6»  c.     See  tit 

Assumpsit 
old  form  of  declaring  for,  iL  349  b,  n.  (2). 

executor  cannot  be  sued  for,  when  work  has  been  done  for  deceased  in  ex- 
pectation of  a  legacy,  L  269  b,  n.  (m). 
no  action  for,  if  statute  prohibits  the  contract  for,  or  makes  it  illegal,  i.  309  b. 
i  'n.  (b). 

evidence  in  mitigation  of  damages  of  non-performance  of  contract  by  plain- 
i^£  tiff,  ii.  150  b.  n.  (m). 

WOUNDING, 
1.  charge  of,  mode  of  pleading  to,  i.  14  a.  n.  (e), 

WRECK, 
if  grantee  of,  may  bring  trover,  &c  before  seizure,  ii.  47  &,  c. 

though  the  goods  were  part  of  a  cargo  from  which  persons  escaped 
£*  alive,  ii.  47  e,  n.  (t). 

WRIT.     See  abo  tit  Process. 

oyer  of,  not  demandable,  i.  9d.  n.  (^).  318  a. 
of  summons.    See  tit  Summons, 
■.•  variance  between  and  declaration,  i.  288  A.  318  a.  n.  (c)  it  210  &,  c.  235  a* 

n.  g). 
^.  ^       need  not  be  recited  in  the  declaration  since  the  New  Rules,  i.  288  k,  n.  (a), 

must  be  set  forth  specially,  when  a  trespass  is  justified  under,  i.  298.  n.  (1). 
how  to  be  set  out,  i.  296  a,  296  b. 
sued  out  after  the  warrant — new  assignment    to   state  this  fact, 

i.  299,  299  a. 
in  what  case  the  issuing  should  be  traversed,  i.  299  b. 
if  pleaded  to  have  issued  in  vacation,  the  plea  bad  on  special  demurrer, 
■  L300t. 

secus,  if  it  be  not  alleged  that  the  court  was  then  held,  i.  300 1.  n.  (r). 
or  if  the  day  be  laid  under  a  videlicet^  i.  300 1.  n.  (r). 
recital  of,  form  of  it  under  old  practice,  i.  339.  n.  (1). 
sued  out  to  save  Statute  of  Limitations^ 

must  be  returned  and  continued,  ii.  63^,  h^  ».  63 1.  n.  {q), 
original.     See  tit  Original  Writ, 
divisibility  of,  ii.  210  a  —  e, 
abatement  of.     See  tit  Abatement 
whenever  defendant  may  plead  to  a  writ  either  original  or  judicial,  it  is  in 

law  an  action,  iL  6.  6  a. 
the  priority  of  the  suing  out  of  one  writ  to  another  may  be  enquired  of  by 

the  country,  ii.  148  d. 
de  curid  daudend&y 

was  a  writ  of  right  and  lay  on,  for  a  tenant  in  fee,  ii.  9  e«  n.  (9). 
abolished,  ib,  n.  (^). 
of  right     See  tit  Right 
of  entry,  ii.  38.     See  tit  Entry. 
I  of  enquiry,  ii.  107,  107  a- 

to  commence  a  recovery,  b  a  writ  of  entry  sur  disseisin  in  the  post^  ii.  42  a, 

of  dower.     See  tit.  Doiver, 

of  seisin.     See  tit  Recovery, 

of  dedimus  potestatem.     See  tit  Recovery, 

de  parte  rationabili,  ii.  66. 

[[for  other  writs,  see  their  different  titles], 
ruling  the  sheriff  to  return,  ii.  47  a.  ib,  n.  (b),  ^  ' 
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WRITING, 

thlDgs  required  to  bb  in,  when  it  must  be  averred  in  pleading  that  thej  are 

BOyi.  277a,&. 

distittcdon  between  declarations  and  plena,  i.  277  b.  277  d.  d.  (f), 
a  contract  in,  can  only  be  proved  by  the  writing  itself,  i.  325.  a.  n.  (e). 
if  an  award  be  averred  to  be  under  the  hand  and  seal  of  the  arbitrator,  it 

shall  be  intended  to  be  in  writing,  ii.  62. 
by  an  averment  of  an  award  being  t»  wriHngy  it  is  not  to  be  intended  to  be 

pursuant  to  a  submission  requiring  it  ^  in  writing  under  the  htmdi'*  of 

the  arbitrators,  ii.  62.  n.  (c). 


YORK, 

province  of;  distribution  of  an  intestate's  personal  property  in,  u.  67.  n.  (J), 


THE   END. 
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